Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


Ik 

v.  I 


.V 


'It   . 


A 


TREATISE 


ON  THE 


LAW  OF  LEGACIES, 


Vi  THE  LATE 


Rf  S.  DONNISON  ROPER,  ESQ. 

BAMtisTBK  AT  LAW,  or  okat's  inir, 


AND  BY 


HENRY    HOPLEY    WHITE,   ESQ. 

BABmiSTBB  AT  LAW,  OF  THB  MIDDUt  TEMPI.E. 


C||t  jfttwX^  Ctition. 


IN  TWO  VOLUMES. 


VOL.  I. 


LONDON: 
WELUAM  BANNING  &  CO.,  LAW  BOOKSELLERS, 

43,  FLEET  STREET. 
1847. 


LONDON t 
PRnaSO  BY  EAYVBA  AND  BODQXF, 

109,  Fetter  I^AnCk  Fleet  StrecU 


DEDICATION  TO  THE  THIRD  EDITION. 


TO 


THE  BIGHT  HONOUBABLE 


JOHN  EARL  OF  ELDON, 


ffc.     Sfc.     ffc. 


THIS  WORK, 


IS, 


WITH  HIS  LOBDSHIFS  F£BMIS8I0N, 


MOST  RESPBCTFULLT 


INSCRIBED, 


BT 


THE  EDITOR. 


PREFACE 


TO  THE 


THIRD   EDITION. 


Thb  late  learned  Author  intended  to  Vepubliah  his 
Treatise  on  the.  Law  of  Legacies  under  an  entirely  new 
arrangement;  and  at  his  death  left  the  first  thirteen 
Chapters  and  part  of  another  prepared  with  that  view, 
bat  without  any  other  manuscripts  from  which  even  an 
outline  of  his  plan  respecting  the  remainder  of  the 
Work  could  be  collected.  The  completion  of  this  design 
devolved  upon  the  Editor,  in  the  prosecution  of  which 
he  has  avoided,  as  much  as  possible,  alterations  in  the 
manuscript  Chapters  left  by  the  late  Author^  beyond  verbal 
corrections  and  the  addition  of  subsequent  decisions. 

The  substance  of  the  former  Editions  will  be  found  in 
the  present,  but  under  a  new  arrangement,  which  has 
been  adopted  in  the  hope  of  rendering  the  Work  more 
useful,  and  at  the  same  time  a  more  accurate  and  com- 
prehensive analysis  of  a  complicated  subject.  To  obviate 
objections  which  have  been  made  to  the  lengthened 
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statements  of  cases  in  the  former  Editions,  considerable 
pains  hav6  been  bestowed  in  compressing  them  within 
the  smallest  compass  consistent  with  utility. 

The  Editor  feels  confident  that  the  Chapters  left  by 
the  late  Author  and  forming  about  one-third  part  of  the 
present  Volumes,  will  not  disappoint  the  expectations  of 
those  acquainted  with  his  intention  of  republishing. 

In  presenting  to  the  Profession  the  remaining  portion 
of  the  Work,  the  Editor  cannot  divest^himself  of  much 
anxiety,  lest  an  undertaking,  so  ably  conunenced,  should 
have  been  concluded  in  a  manner  derogating  from  the 
high  reputation  of  his  deceased  friend,  and  he  entertains 
the  hope,  that  any  attempt  to  diminish  the  labours  of 
others,  in  a  subject  of  such  acknowledged  intricacy,  will 
be  received  with  indulgence. 


LiNC<»iN'8  Inn, 

January y  1828. 


PREFACE 


TO  THE 


FOURTH   EDITION. 


TwxNTr  years  have  nearly  elapsed  since  the  Third 
Edition  of  the  Treatise  on  Legacies,  commenced  by  the' 
late  Mr*  Roper,  was  completed  and  published  by  the 
present  Editor.  During  that  time  the  Law  of  Legacies 
has  been  materially  affected  by  legislative  enactment  and 
judicial  decision;  the  result  of  which  the  Editor  has 
anxiously  endeavoured  to  incorporate  into  the  Work, 
without  infringing  upon  its  original  plan  or  adding 
inconveniently  to  its  bulk.  About  thirteen  hundred 
new  cases  have  been  stated  or  referred  to,  and  the  latest 
available  authorities  up  to  the  time  of  publication  have 
been  introduced  as  Addenda. 


In  the  interval  between  the  years  1828  and  1841, 
the  Editor  had  himself  collected  and  inserted,  with  a 
view  to  the  present  Edition,  the  numerous  cases  as  they 
appeared  in  the  Reports;  but  subsequently  to  the  latter 
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date  the  progressive  increase  of  the  cases,  added  to  the 
constant  routine  of  professional  engagement,  materially 
interfered  with  the  completion  of  his  labors. 

Under  these  circumstances,  and  to  meet  the  pressing 
demand  for  a  new  Edition,  Mr.  Alexander  Gordon,  of  the 
Chancery  Bar,  has,  during  the  past  year,  been  engaged 

in  collecting  the  authorities  since  1840,  the  selection, 

« 

abridgment,  and  arrangement  of  them  being  left  entirely 
to  the  Editor,  who  has  ^ven  to  this  portion  of  the  Work 
ahnost  unremitting  attention.  It  is,  however,  but  justice 
to  Mr.  Gordon  to  add,  that  the  industry  and  ability,  with 
which  he  has  fulfilled  the  task  undertaken  by  him,  have 
contributed  much  to  enhance  the  value  of  the  present 
Edition,  and  to  accelerate  its  publication. 


Lincolu's  Inn, 

September,  1847. 
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THE  LAW  OF  LEGACIES. 


CHAPTER  I. 
Of  DonaHoni  mortis  causd. 

1)R0P£R  Legacies  may  be  dassed  under  two  heads;  viz. 
General,  and  Speei/ic,  The  former  may  be  defined  the  testa- 
mentary  gift  cyf  personal  estate  as  of  goods  and  chattels,  or  money 
generally.  The  latter,  the  bequest  of  particular  things  distin*^ 
guisfaed  finom  all  others  of  the  same  kind,  as  of  money  in  a  bag, 
a  piece  of  plate,  or  a  term  of  years.  There  is  an  impraper  kind 
of  Legacy,  termed  a  Donatio  mortis  causd,  which  it  is  proposed 
to  consider  in  the  present  chapter.    The  subject  will  be  discussed 

under  the  following  divisions : 

# 

Sect.  I.     The  description  and  nature  of  a  Donatio 

mortis  cai4sd. 

Sect.  II.   The  circumstances  required  to  constitute 

a  Donatio  mortis  causd. 

1. — As  to  the  gift  of  the  Donee, 
2. — The  deUoery  of  Possession  ;  and, 
3. — Of  Evidence  admissible  to  prove  the  gift  and 
the  sufficiency  of  such  eoidence. 

Sect.  III.  What  will  defeat  the  Donation  when 

originally  good. 


SicT.  L 

L  The  description  and  nature  of  a  Donatio  mortis  causd.  2dMEm«of 

SwMume  (a)  on  the  authority  of  the  Digest  (b)  notices  three  what  a  dona. 

kinds  of  Donations  ffioreu  antfi.  ^on  mortiM 

causa, 
(«)  Swinb.  part  L  sect.  7.  (fi)  JvUanus,  lib.  17.  Digest. 

▼OL.  L  B 


/n 
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Do«cription  First,  Where  a  person,  not  terrified  by  the  apprehension  of  any 

^  present  perils  but  moved  by  the  general  consideration  of  man's 

.  mortality,  makes  a  gift. 

Secondly,  Where  a  person  moved  by  imminent  danger,  gives 
in  such  a  manner,  that  the  subject  is  immediately  made  his  to 
whom  it  is  given. 

And  Thirdly,  Where  a  person,  being  in  peril  of  death,  gives 
somethij^  yet  not.Eo  that  it  should  be  presently  his  who  received 
it,  but  in  case  only  the  giver  die. 

It  appears  upon  consideration  of  the  before  mentioned  defini- 
tions that  the  third  alone  is  the  proper  donation  mortis  causA;  the 
other  two  being  nothing  more  than  pure  irrevocable  gifts  inter 
vivos.     This  also  is  apparent  irom  the  definition  of  a  donation 
mortis  causd,  given  by  Justinian  after  the  contest  which  prevailed 
on  the  subject  had  subsided: — ^^  Mortis  caus&  donatio  est,  qutB 
propter  mortis  fit  suspicionemy  cum  quis  ita  donate  ut  si   quid 
humanitus  ei  contigisset,  haberet  is  qui  accepit,  sin  autem  supe]> 
vixisset  is,  qui  donavit,  reciperet;  vel  si  eum  donationis  pcenitu- 
isset,  aut  prior  decesserit  is,  cui  donatum  sit     Hse  mortis  causa 
donationes  ad  exemplum  l^atorum  redactse  sunt  per  omnia: 
nam  cum  prudentibus  ambiguum  fuerat  utrum  donationis  an 
legati  instar  eam  obtinere  oporteret,  et  utriusque  causae  ^usedam 
habebat  insignia  et  alii  ad  aliud  genus  eam  retrahebant;  a  nobis 
constitutum  est;  ut  per  omnia  fere  legatis  connumeretur,  et  sic 
.     procedat  quemadmodum  nostra  constitutio  eam  formavit,  et  in 
re  pj.  -'  >^y  ^  '^  *       '  summ&  mortis  caus&  donatio  est,  cum  magis  sequis  veht  habere 
'•■'■''  '^  '^  '"  qu^  eum,  cui  donat,  magisque  eum,  cui  donat,  quam  haeredetn 

suum  (cy* 

Its  nature ;  With  rcspect  to  the  nature  of  a  donatio  mortis  causd,  this  kind 

of  amphibious  gift  so  &r  resembles  a  legacy  that  it  is  ambulatory 

and  incomplete  during  the  donor's  life;   it  is  therefore  revoca- 

r«Tocable.         bJe  by  him  (rf),  and  subject  to  his  debts  upon  a  deficiency  of 

Subject  to         assets  (tf).     It  is  also  liable  to  the  duties  imposed  upon  legacies 

a^ebts;        by  the  express  provision  of  the  stat  36  Gea  3,  c  52,  s.  7.     The 

recent  statute,  8  and  9  Vict  c.  76,  declares,  that  a  donation  mortis 

cattsd  is  a  l^acy  within  the  meaning  of  the  acts  in  England  and 

Irelandy  which  impose  duties  on  legacies:  the  duty  was  expressly 

imposed  by  the  36  Geo.  3,  c.  52,  s.  7,  but  it  does  not  appear  to 


(c)  Justin.  Inst.  tit.  7.  De  Dona-  the  reporter  at  the  end  of  Drury  t. 
tionibns.  SmUk,  1  P.  Wms.  406.  2  Yes.  sen. 

(d)  7  Taunt  231.  434. 
{e)  SmxOi  V.  Casen^  mentioned  by 
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have  been  spedfically  mentioned  in  the  subsequent  acts.    But  Inscription 

in  the  foOowing  particularo  a  donation  Tnortis  causd  differs  from  ~ 

a  l^acy.     It  is  not  within  the  jurisdiction  of  the  Ecclesiastical  Ecclesiastical 
Comrt,  nor  is  it  to  be  possessed  by  the  executor;  so  that  a  court  Court's  juris- 
of  common  law  has  probibUed  his  proceeding  in  the  Ecclesiastical  ^^  ^^  ^^^ 
Coorty  to  recover  the  subject  from  the  donee  (/).     Neither  does  executors 
the  donation  regularly  fill  within  an  administration,  nor  require 
any  act  by  the  executors  to  constitute  a  title  in  the  donee  (ff). 
The  reason  is,  that  the  property  being  vested  in  the  donee  by 
delrrery  of  the  subject,  liable  only  to  be  defeated  by  the  donor's 
revocation,  or  recovery  or  escape  from  the  peril  of  death;  when 
none  of  those  events  happen,  the  title  of  the  donee  is  derived 
from  the  donor  during  his  life,  and  not  by  a  testamentary  act 

IL  The  circumstanced  required  for  the  constitution  of  a  domz^o  Sect.  II. 
wiortis  eaufi  are,  as  before  appears: 

L  Tliat  the  gift  be  made  by  the  donor  in  peril  of  death,  or  When  gift  to 

draing  his  last  illness  dnd  to  take  effect  in  case  only  the  giver  ^^^  ^^^ 

die  (h\  cxrcumstfnces. 

If  dien  the  gift  have  no  relation  to  the  death  of  the  donor,  or 
harii^  such  a  referencse  it  be  general,  that  is,  to  his  decease  at 
any  time,  he  being  at  the  period  of  the  donation  in  no  dangei' 
of  death,  nor  afficted  with  any  disorder  which  proved  fatal  to 
faim,  sncih  gift  cannot  be  supported  as  a  donation  mortis  causd. 

Thus  in   Tate  v.  HUbert  (z),  A.  having  subsequendy  to  his  Mast  be  with 

win  sent  for  Jl£  to  his  house^  and  observed  that  he  was  worth  \^^*^  death. 

more  than  he  thought  o^  and  that  his  fortnne  was  too  much  for 

one  penon,  and  therefore  he  would  give  away  more  than  he  had 

Apoaed  of  by  his  will,  desired  J.  to  give  him  out  of  his  desk 

several  bondB  and  securities  to  the  amount  of  SOQOil  and  upwards, 

vfaidi  he  cancelled.     He  then  told  M.  he  would  give  her  2007. 

andderired  J,  to  ^c  him  a  check  out  of  the  drawer  of  his  desk ; 

viuch  he  having  done,  A.  immediately  filled  it  up,  and  signed 

aod  gsre  it  to  M. ;  A.  at  the  same  time  gave  •/.  a  promissory  note 

far  lOOOZ.    It  was  determined,  upon  questions  whether  die  ^fts 

of  die  dieck  and  note  could  be  supported  as  donations  mortis 

€nsif  that  they  could  not     One  of  the  reasons  for  diis  decision 


if)  7%oa^»Mmv.^M^«on,2Stra.  4  Burn*s  Eccl.  Law,  110.    Pre.  ch. 

Tn.  269.    3  P.  Wms.  357.    4  Bro.  C.  C. 

(f )  2  Yes.  sen.  489.    2  Ves.  jan.  290.    3  Madd.  185. 

m    lP.Wins.441.  (0  2Ve8.jun.  111.    4  Bro.  C.  C. 


H)  Jufltm.  Inst.  tit.  7.  De  Don.     286,  S.  C. 
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Whongiftto 
be  made,  and  iti 
drcnmstaiioes. 

So  implied  bj 
law,  it  g\h 
made  during 
testator's  last 
illness. 


And  the  dona- 
tion is  good 
though  eharged 
with  a  parti- 
cular duty. 


As  to  deliverf  . 


wasy  that  the  g^  of  them  were  not  made  to  take  effect  infuturo 
with  a  view  to  the  donor's  death,  but  inprteserUi  and  irrevocably. 

But  it  is  not  necessary  for  the  donor  to  expressly  declare  that 
the  gift  was  made  conditionally^  viz.  to  take  effect  only  in  the 
event  of  his  death ;  for  if  the  gift  be  made  during  his  last  illness, 
the  law  infers  the  condition  that  the  donee  is  only  to  hold  the 
subject  in  case  the  donor  die  of  that  indisposition.- 

Accordingly  in  Gardfner  v.  Parker  (A),  A.  being  confined  to 
his  bed,  gave  to  J3.  a  bond  for  1800£  two  days  before  his  death, 
in  the  presence  of  a  servant,  saying,  *^  There  take  that  and  keep 
it"  The  question  was  between  the  donee  and  executors  of  A. 
And  Sir  John  Leachy  V.  C.  decided  in  &vour  of  the  donation, 
observing,  that  the  doubt  originated  in  the  donor  not  havii^ 
expressed  that  the  bond  vras  to  be  returned  if  he  recovered; 
but  that  the  bond  being  given  in  the  extremity  of  sickness,  dnd 
in  contemplation  of  death,  the  intention  of  the  donor  was  to  be 
inferred  that  the  bond  should  be  holden  as  a  gift  only  in  case  of 
his  death ;  and  that  if  a  gift  be  made  in  the  expectation  of  death, 
there  is  an  implied  condition  that  it  is  to  be  held  only  in  the 
happening  of  that  event 

So  also  in  a  prior  case  of  Lawson  v.  Ltnoson  (/),  the  testator 
being  languishing  on  his  death  bed,  delivered  to  his  wife  a  pturse 
of  gold,  containing  100  guineas,  and  bid  her  appfy  it  to  no  other 
use  but  Iter  own,  and  the  transaction  was  supported  as  a  donatioa 
mortis  causd. 

It  is  no  objection  to  this  species  of  donation,  that  the  gift  i^aa 
not  made  to  the  donee  fi'ee  fix)m  incumbrance,  but  charged  with 
the  performance  of  a  particular  purpose.  To  this  effect.  Eyre, 
Lord  Commissioner,  expressed  himself  in  the  case  of  Blount  v. 
Burrow  (m),  as  reported  by  Mr.  Brown,  and  there  seems  to  be  no 
reason  why  the  donee  should  not  have  the  surplus  money^  if  any 
remained  after  the  special  purpose  was  answered.  The  question 
whether  a  donation  mortis  causd  can  be  coupled  with  a  condition 
or  made  subject  to  a  trust  was  raised  but  not  decided,  in  Hcan*- 
brooke  V.  Simmons  {n\  but  in  the  later  case  of  Hills  v.  Hills  (o), 
it  was  decided  in  the  affirmative.  There  the  gift  was  held  valid, 
coupled  with  the  expression  of  a  wish  that  the  donee  should  bury 
the  donor. 

2.  The  next  requisite  to  constitute  a  donation  mortis  causd  is 


(Jt)  3  Madd.  184. 
(0  1  P.  Wms.  441. 
(m)  4  Bro.  C.  C.  75. 


(n)  4  Ru88. 25. 

(o)  8  Mees.  &  W.  401. 
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adwal  deHvety  of  the  subject  to  or  for  the  donee  in  cases  where      ^^^"7- 
such  a  deliTeiy  can  be  made;  it  is  a  consequence  of  that  The thmir most 

proposition,  deliyered. 

That  if  the  deliyeiy  be  incomplete,  and  only  rest  in  the  inten-  Intention  to 
tion  of  the  donor,  the  proposed  donation  cannot  be  supported.        crcnt!*^  ">«»»• 

Thus  in  Bryton  v.  Brownrigg  {p\  A.  by  his  will,  dated  the  4th 
^December  1776,  disposed  of  all  his  real  and  personal  estates  in 
trust  for  lus  wife,  Atice^  and  his  childrelk,  Esther  and  Mary,  and 
appointed  his  wife  and  the  trustees  ei^ecutors.  The  testator  died 
m  1788,  leaving  his  two  daughters,  his  only  children,  both  above 
the  age  of  twenty-one,  and  married;  Mary  died;  and  the  bill 
was  filed  by  her  husband  and  administrator  and  their  only  child, 
against  the  testator's  widow,  AKce  Brofuomiggy  and  the  surviving 
tnistee,  and  the  testator's  other  daughter,  Esther y  and  her  husband, 
to  have  the  will  established,  and  an  account,  &c.  The  answer 
stated  a  gjift  by  the  testator  in  March  1787,  to  Esther,  then 
munanried,  of  20021  (viz.)  100£  due  to  him  by  bond,  and  100^  by 
mortgage;  sums,  that  according  to  the  answers,  were  so  given  to 
her  as  an  equivalent  for  100£  which  Mary  received  under  the 
win  of  her  grand&the^  and  for  another  sum  of  100/1  which  Mary 
or  her  husband  received  from  the  testator  upon  their  marriage ; 
and  the  interest  of  such  ^p&,  having  been  from  the  time  thereof 
acooonted  for  and  paid  to  Esther  by  the  testator  in  his  lifetime, 
die  defendant,  AUce  Brownriggy  paid  the  principal  and  interest 
reodved  on  the  said  bond  and  mortgage  to  her  {Esther),  and 
daimed  to  be  allowed  those  sums,  as  paid  to  her  daughter.  The 
plaintifi  disputing  those  payments,  the  defendants,  Alice  Broum- 
rigg  and  Esther,  were  examined  upon  interrogatories;  and  by 
their  examinations  stated,  that  the  mortgage  and  bond  were,  in 
1786,  or  eariy  in  1787,  gi^^n  by  the  testator  to  his  daughter 
EsAer  in  the  foUowing  manner:  the  testator  having  frequently 
dedared  his  determination  to  give  200/.  to  his  daughter  Esther, 
to  place  her  upon  an  equality  with  his  eldest  daughter  Mary  {who 
had  on  her  marriage  received  the  like  sum),  selected  the  two 
aecorities  in  question  for  that  purpose,  and  AUce  Broumrigg,  by 
\m  direction,  took  them  out  of  a  drawer,  in  which  they  lay  virith 
other  aecorities  and  papers  of  the  testator,  and  she  by  the  like 
(firection  laid  them  distinctly  and  by  themselves  in  another 
dmrer,  for  and  as  the  property  of  Esther,  then  a  minor,  to 
whom  the  same  were  pointed  out,  and  were  several  times 
afterwaids  mentioned  and  spoken  of  as  her  own  by  the  testator^ 

(jp)  9  Ves.  h 
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^^*'^^'  who,  in  giving,  and  afterwards  speaking  of  these  securities  to  the 
examinants,  said,  as  the  securities  were  good,  the  money  had 
better  remain  upon  them  until  Esther  should  many.  At  the 
death  of  the  testator  the  two  securities  remained  by  themselves, 
and  separately  from  his  other  securities,  in  a  lower  drawer  of  his 
bureau,  of  which  Alice  Brownrigg  always  kept  the  key.  The 
interest  which  arose  on  them  in  the  testator's  lifetime  subse- 
quently to  such  gift,  was  by  his  direction  paid  to  Esther,  as  her 
own  money ;  and  JUce,  after  the  decease  of  the  testator,  at  the 
request  of  Esther,  (who  attained  her  age  of  twenty-one  years  a 
few  days  after  the  testator*s  death)  continued  to  keep  the  two 
securities  for  her;  and  soon  after  her  death,  at  her  previous 
request,  vur.  on  the  13th  of  February  1789,  called  in  the  money 
and  paid  it  to  her  husband  John  Crojt  The  Master  allowed  the 
claim;  upon  which  an  exception  was  taken  to  his  report;  and  in 
support  of  the  report  the  delivery  of  the  securities  was  contended 
to  be  good  and  effectual  as  donations  mortis  causd.  But  by  Sir 
JVilUam  Granty  M.  R.  ^'  has  it  ever  been  determined,  that  the 
mere  delivery  of  the  security  passes  the  interest  in  the  money? 
A  donatio  mortis  causd  has  something  in  the  nature  of  a  legacy. 
But  I  do  not  see,  supposing  delivery  would  do,  how  this  can  be 
called  so,  Hhifting  it  from  one  drawer  to  the  other.  It  remains 
just  where  it  was,  except  that  it  is  in  a  different  drawer,  and 
separated  from  other  papers.  What  could  she  have  done  if  he 
chose  to  make  use  of  these  securities?  It  depends  all  upon  his 
mental  intention.  This  is  not  enough*  I  cannot  think  it  the 
mode  in  which  that  kind  of  property  can  be  conveyed."  The 
exception  was  therefore  allowed. 

Another  instance  of  imperfect  delivery  occurred  in  the  case 
of  Bunn  v.  Markham  (q).  That  was  an  action  of  trover,  brought 
to  recover  from  the  defendants,  who  were  the  executors  of  Sir 
Jervase  CUfUm,  hart  certain  India  bonds,  bank  notes,  guineas, 
an  iron  chest,  and  the  boxes  and  envelopes  in  which  these  seca- 
rities  and  money  had  been  contmned.  The  cause  was  tried  at 
Guildhall,  at  the  sittings  after  Trinity  Term,  1816,  before 
Gibbsy  C.  J.  The  evidence  was,  that  Sir  Jervase  Clifton  being  of 
an  advanced  age,  and  confined  to  his  bed,  and  having  by  his  will, 
dated  in  1814,  bequeathed  all  his  cash,  notes,  and  India  bonds,  to 
his  executors,  to  be  sold  and  invested  in  trust  for  his  daughter 
(the  ¥rife  of  the  defendant  Markham)  and  her  children,  on  the 
24th  of  Marchy  thinking  himself  near  his  end,  sent  for  his  solicitor. 


(q)  7  Taunt.  224. 
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(the  defendant  Jamson)  to  make  a  codicil  to  his  mQ,  whose  partner      Deliver}*, 

Lttwk  attended  him,  and  prepared  a  codicil,  by  which  the  testator 

gave  to  the  plaintiff  Mary  Bunn,  otherwise  CUftan,  (who  had  for 

more  than  thirty  yearp  cohabited  with  him,  and  was  the  mother  of 

the  other  plaintiff)  2,000/L  and  to  his  and  her  daughter,  the  plaintiff, 

Bebeeca  CUfion,  the  like  sum  of  2,000 JL    While  the  solicitor  was  in 

Ae  house,  the  testator  taking  some  keys  from  a  basket  which  he 

al?rays  kept  by  his  bed-side,  delivered  them  to  John  Bunn  CUfton 

(his  son  by  the  one,  and  the  brother  of  the  other  plaintiff),  Leesan, 

aad  a  tenant  named  Sandbyj  in  whom  he  reposed  great  confidence, 

and  directed  them  to  go  to  an  iron  chest  in  which  he  kept  his 

Tihiables,  fixed  in  the  wall  of  another  room  in  his  house,  and  to 

bring  from  it  whatever  property  they  found  there.    They  brought 

diree  parcels,  and  laid  them  on  his  bed,  one  of  which  contained  three 

India  bonds,  value  1,500^  and  bank  notes,  together  of  the  value  of 

2,225^ ;  another  contained  1,100/1  in  bank  notes,  and  the  other  479 

gmneas^  the  value  of  the  whole  being  3,829/1    The  testator  upon 

being  informed  that  the  amount  was  about  170/1  short  of  4,000/1  said 

it  Aould  be  made  up  to  4,000/1  even  money,  and  directed  for  the 

p^'ntifl&j  2,000/1  for  each;  but  the  complement  was  never  in  fact 

added.    On  the  box  which  contained  the  2,225/1  Mr.  Bunn 

(^Um  had  before,  on  the  7th  of  Marchy  by  the  testator^s  direc* 

tion,  written  **  For  Mrs.  and  Miss  Clifton,  604/1"    The  other  two 

pircels,  Mr.  Bunn  Cliftofiy  by  his  father's  direction,  on  the  present 

occasion  sealed  up  and  wrote  on  them  the  words,  ^^For  Mrs.  and 

IGsB  Clifton/*    The  testator  charged  Mr.  Clifton,  that  afler  his 

decease,  he  should  deliver  these  to  his  mother  and  sister,  the 

plMntifls.     Mr.  CUftoriy  by  his  father's  direction,  replaced  this 

property  in  the  iron  chest,  locked  it,  and  brought  back  the  keys, 

which  LetBon,  by  the  testator's  direction,  sealed  up  in  a  paper 

pvoel,  and  wrote  thereon,  '^To  be  delivered  to  Mr.  Jamson  after 

Sr  Javcue  CKftoiCs  decease."    The  keys  were  then  again  put 

iitto  the  basket,  by  the  testator's  bed-side.     The  plaintiffs  were 

not  then  in  the  house,  but  upon   Mrs.   CliftorCs  arrival  some 

diEyB  after,  the  testator  entrusted  to  herthe  keys  of  the  iron  chest, 

ind  told  her  that  the  contents  were  to  be  her's  and  her  daughter*s, 

indduag^  her  to  keep  the  keys;  and  many  times  afterwards, 

and  particularly  on  the  27th  of  Aprily  and  on  the  occasion  of  his 

nakiDg  a  fiirther  codicil,  he  declared  that  the  money  in  the  iron 

chest  was  fi>r  the  plaintifis.     Afler  this  time,  the  testator  fre-« 

cpently  expressed  anxiety  respecting  the  keys  of  the  iron  chest, 

ttd  required  them  to  be   shown  him,  and  on  learning  that 

diey  had  been  obtained  firom  Mrs,  Clifton  by  his  eldest  son,  he 
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Delivery,  expressed  great  displeasure,  and  caused  the  keys  to  be  replaced  in 
the  basket  of  keys,  which  loas  aboays  kept  in  his  bed-room.  The 
parcels  and  the  property  therein,  continued  in  the  same  state 
until  afler  the  testator's  decease,  which  happened  a  year  afterwards. 
Gibbs^  C.  J.  left  to  the  consideration  of  the  jury  the  probability 
that  the  intended  4,0002^  of  which  the  testator  had  spoken,  was 
the  same  sum  designated  by  the  codicil  of  the  24th  of  March; 
and  also  the  question,  whether  the  testator  meant  to  make  this 
an  absolute  gift  to  the  plaintifis,  or  only  provisional,  upon  the 
probabiUty  that  he  might  not  survive  long  enough  to  complete 
the  codicil  The  jury  found,  that  this  was  not  the  4,0001 
designated  by  the  codicil,  and  that  the  testator  intended  it  as  an 
absolute,  and  not  a  provisional  gift.  His  lordship  reserved  the 
point,  whether  there  had  been  in  this  instance  such  a  delivery  of 
the  property  as  was  sufficient  to  constitute  a  donatio  mortis  causdf 
And  the  opinion  of  the  Court  of  Common  Pleas  was  thus  deli- 
vered by  Gibbsy  C.  J.  "The  two  grounds  on  which  the  present 
application  is  made,  have  a  different  object  in  view.  The  one 
is,  that  the  jury  did  not  draw  a  correct  conclusion  from  the  facts 
submitted  to  them;  the  other  is,  to  enter  a  nonsuit,  on  the  ground 
that  the  &cts,  taking  them  to  be  proved,  do  not  make  out  the 
title  of  the  plaintifik  The  first  question  stands  principally  on  the 
evidence  of  Mr.  Bunn  CKfton.  If  his  memory  has  not  failed  him, 
the  verdict  is  certainly  right,  and  his  credit  and  character  stand 
unimpeached.  As  to  the  other  p<Hnts,  it  is  agreed  on  all  hands, 
that  a  donatio  mortis  cattsd  caimot  exist  without  a  delivery.  The 
&ct8  of  this  case  are,  that  the  property  was  taken  out  of  a  chest 
of  the  testator,  looked  over  by  him  and  sealed  u{\  in  three  different 
parcels:  being  so  sealed,  he  declares  that  it  i^^ttfttended  for  the 
witness's  mother  and  sister,  and  directs  that  it  shall  be  given  to 
tbem  aft:er  his  decease;  there  is  no  other  delivery  but  that:  it  is 
replaced  in  the  same  chest,  and  the  keys  are  re-delivered  to  the 
testator,  or  by  him  to  persons  whom  he  always  nominates  as  his 
servants  for  that  effect,  and  he  expresses  a  continual  anxiety  about 
the  custody  of  the  keys.  The  question  is,  whether  this  be  a 
sufficient  delivery  to  make  a  donatio  mortis  causd;  and  we  are 
clear  that  it  is  not  It  is  aigued  by  the  counsel  for  the  plaintifik, 
that  there  need  not  be  a  continuing  possession  in  the  donee,  but 
that  the  donor  may  resume  the  possession  without  determining 
the  gift  There  is  no  case  which  decides  that  the  donor  may 
resume  possession,  and  the  donatio  continue.     Smith  v.  Smith  (r) 

(r)  2  Stxa.  955. 
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issTeiyooiifufledcase.  Where  the  master  died,  does  not  appear:  Pelifery. 
ioasnmch  as  it  is  stated  that  the  master  delivered  the  kej  of  his 
rooms  to  his  servant  when  he  went  out  of  town ;  probably  he 
died  in  the  country,  and  then  the  delivery  last  made  to  his  servant 
wodd  be  a  continuing  of  possession  up  to  his  decease.  But  all 
the  cases  agree,  that  if  the  donor  resume  the  possession,  it  ends 
the  gift.  Lord  Harduncke  expressly  so  holds,  in  Ward  v.  Turner, 
idiere  it  suited  the  purpose  of  the  counsel  to  argue,  that  if  the 
doDor,  after  making  a  complete  delivery,  receives  back  the  article, 
tbe  donation  remains  perfect  Lord  Hardwicke  immediately  de- 
nied that  proposition,  and  held,  that  if  the  possession  of  the  donee 
do  not  continue,  the  gpfl  is  at  an  end.  Seeing,  therefore,  that  it 
is  in  the  power  of  the  donor  at  any  time  to  revcd^e  the  donation 
befiwe  his  death,  and  that  there  must  be  a  continuing  possession 
of  the  donee  after  the  delivery  to  the  time  of  the  donor's  death ; 
fleeing  too,  here,  that  there  is  neither  a  delivery,  nor  a  continuing 
poflseaaion,  we  are  of  opinion  that  no  interest  in  this  property 
{Mtted  to  Mrs.  and  Miss  Clifton  under  the  supposed  delivery  to 
the  son,  for  the  use  of  his  mother  and  sister;  and  that  therefore  a 
nonsuit  must  be  entered.** 

hi  the  last  case  was  cited  that  of  SpraHey  v.  Wibon  (»),  in  Th«  <»»c  of 
which  GAbsy   C.  J.,  considered  actual  delivery  unnecessary,  wuaJnoino 
holding  the  donation  suflBcient,  where  a  person  in  extrends,  said,  w^thority. 
"  I  have  left  my  watch  at  Mr.  R,%  at  Charing  Crass,  fetch  it 
away,  and  I  will  make  you  a  present  of  it"    But  his  lordship 
deared  that  the  case  might  not  be  mentioned,  since  immediately 
afier  the  trial,  he  perceived  that  what  he  had  improvidently 
thmwn  out,  could  not  be  maintained,  because  a  deliveiy  was 
wanting  and  ha  had  accordingly  written  a  remark  to  that  efiect, 
at  the  end  of  his  own  note  of  the  case.     Again, 

hi  MiUar  v.  MiUer  (/),  the  testator  verbally  gave  to  his  wife 
two  days  before  his  death,  his  coach  and  two  horses,  in  the 
picseDce  of  three  witnesses,  but  no  delivery  was  made.  Sir 
Joseph  JehfU  decided  that  the  gift  was  imperfect  as  a  donation 
mortis  causd,  since  the  subjects  were  not  delivered  during  the  life 
of  the  te8tator(tf). 

But  although  the  act  of  delivery  by  the  donor  be  complete, 
still  it  UMy  be  insufficient,  from  the  nature  of  the  property 


(«)  1  Holt.  10.  WaUh  V.  Siuddart,  4  Dru.  &  War. 

(0  3  P.  Wms.  356,  358.  159.      Thompson  v.  Heffeman,  lb. 

(a)  See  also,  \i\  addition  to  the  285.      Farquarson  v.   Cace,  2   Col. 

iboYe  cited  of  imperfect  deli-  356,  and  cases  there  cited  in  notCi 


very,  RedddL  v.  Dohree,  10  Sim.  244.     p.  362. 
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Po^woy*      intended  to  be  given,  to  endtle  the  donee  to  such  property  as  a 

donation  mortis  cawfA, 
gywfagc  This  may  happen  in  instances  of  symbolic  deliveries  of  possession* 

'*'^*  And  it  may  be  considered  as  settled,  that  where  the  thing 

delivered  in  lieu  of  the  principal,  in  cases  where  the  principal 
most  pass  the  itself  cannot  be  delivered  in  specie,  is  mere  evidence  of  the  subject's 
thing  repre-  existence,  and  no  property  in  it  is  transferred  to  the  donee  by  the 
■ented;  symbolic  delivery,  or  at  the  utmost  only  a  right  of  action^  such  a 

dehvety,  with  a  view  to  constitute  a  donation  mortis  caus&j  cannot 

be  established, 
sothatdeliwjr      Upon  this  principle.  Lord  Hardwicke  decided  in  Ward  v. 

of  receipts  will     — -rs,,,.  «  .        i^iniin 

not  pass  the       Jjirjier  (t?),  that  delivery  of  receipts  for  South  Sea  annuities,  was 
money  secured;  ^^^^  ^^^]^  ^  delivery  of  the  annuities  themselves,  as  they  were 

capable  o^  and  that  therefore  the  gift  of  them  as  an  intended 
donation  mortis  causA^  could  not  be  supported.  But  he  inclined  to 
the  opinion,  that  if  a  transfer  of  the  annuities  had  been  made  to 
the  donee  the  gift  would  have  operated  as  such  a  donatioiL  The 
case  was  in  substance  to  the  following  effect: 

W.  as  executor  of  M.  claimed  specific  parts  of  the  personal 
estate  of  F.  and  also  South  Sea  annuities  as  donations  mortis 
causd,  made  to  ilf.  in  his  lifetime  by  F.  The  manner  in  which 
these  gifts  were  proved  to  have  been  made,  was  as  follows :  '*  I 
give  you  M.  those  papers,  which  are  receipts  for  South  Sea 
annuities,  and  will  serve  you  after  I  am  dead."  '^  I  give  you  M. 
all  the  goods  and  plate  in  this  house  fHmd  a  witness  swore  that 
F.  declared  to  him  and  another  person,  who  alone  were  present, 
that  he  (F.)  gave  to  3f.  afl  Aw  household  ffoodsy  money,  arrears  of 
rent,  and  every  thing  which  should  be  found  in  his  house,  except  Jus 
sword,  gun  and  books.  Lord  Hardwiche  determined  that  the  gift 
of  the  general  personal  estate  of  ^.  could  not  be  supported,  there 
being  no  pretence  of  any  sort  of  delivery.  And  with  respect  to 
the  South  Sea  annuities,  his  lordship,  after  talcing  a  minute  and 
accurate  view  of  the  Roman  and  Civil  laws  on  this  subject,  and 
of  all  the  cases  then  decided  in  the  Court  of  Chancery,  adjudged, 
that  according  to  each  law,  delivery  of  the  thing  given,  was 
necessary  to  an  effectual  donation  mortis  causd,  and  therefore  that 
the  delivery  of  the  receipts  for  South  Sea  annuities,  was  not  such 
a  delivery  of  the  thing  given,  as  to  effectuate  the  gift,  and 
compared  it  to  the  case  of  a  mortgage  where  a  separate  receipt  is 
given  for  the  consideration  money,  in  which  case  delivery  of  the 
receipt  would  not  have  been  a  good  delivery  of  the  possession. 


(v)  2  Yes.  sen.  431.   Sec  also  3  Madd.  165. 
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nor  given  the  mortgage  as  a  donation  mortis  causA  by  force  of  P«Kywy« 
that  act  Hk  lonkhip  was  therefore  of  opinion,  that  the  gift  of 
the  StmA  Sea  annuities  was  merely  hgatary^  and  amounted  to  a 
noKipatiM  willy  which  was  void  by  the  Statute  of  Frauds  and 
Peijiiries.  But  he  intimated  that  an  actual  transfer  of  the  stock 
would  have  been  sufficient  to  efiectuate  the  intended  donation. 

So  abo  in  MQkr  v..  MiVer  {v>\  the  delivery  of  a  note  for  lOOiL  b^T  of  notes, 
to  the  testator's  wife,  it  being  neiAer  a  cash  note,  nor  payable  to  cub-notes  nor 
hearer^  was  held  insufficient  to  pass  to  the  donee  the  mon^  as  a  P^^®.  ^ 
donation  mortis  causd;  and  upon  this  principle:  that  such  a  note 
was  merely  a  chose  in  action^  and  must  be  sued  for  in  the 
names  of  the  executors,  and  that  no  property  in  it  passed  by  the 
delivery. 

A  check  which  is  a  mere  order  for  the  payment  of  money,  and  nor  cbecks ; 
only  imparts  by  delivery  an  authority  to  receive  the  sum  men- 
tioned  in  it,  cannot  be  the  subject  of  a  donation  mortis  causd; 
tar  by  the  death  of  the  donor  the  authority  determines,  and  the 
i%ht  to  the  money  becomes  vested  in  the  executor  or  admi* 
ni8trator(x). 

It  appeals,  however,  that  a  check  may  be  so  drawn  as  to  eice^  under 
entitle  the  donee  to  it,  after  the  drawer's  death,  in  the  nature  of  Jumces.*^*"^"" 
a  donation  mortis  causd. 

Urns  in  Lawson  v.  Lawson  (y).  A,  during  his  last  illness,  drew  An  instance. 
a  bill  upon  a  goldsmith  for  the  payment  of  100/.  to  B.  the  wife 
of  A.  with  a  written  indorsement  that  the  money  was  ^^to  buy 
her  mourning,"  and  the  bill  was  delivered  to  B,  It  was  deter- 
■lined  that  she  was  entided  to  the  money.  The  principle  of  the 
dedsicHi  was  considered  by  Lord  Rosslyn  to  be  this:  ^^That 
taking  the  whole  bill  together  it  was  an  iqppointment  of  the 
mooey  in  the  goldsmith's  hands  to  the  extent  of  100/L  for  the 
paiticular  purpose  expressed  in  the  written  indorsement;  a 
purpoee  which  necessarily  supposed  the  appointor's  death  (xr)." 

It  seems  that  probate  of  the  above  bill  was  unnecessary  (a),  probate 
fcr  a  gift  when  once  declared  to  be  a  donation  mortis  causd^  or  ttM«c««M7» 
in  tfte  nature  of  one,  takes  effect  from  the  delivery ;  so  that  the 
donee  claims  the  subject  as  a  gift  from  the  donor  in  his  lifetime, 
and  not  under  a  testamentary  act ;  and  the  appointment  in  the 
last  case  operated  as  a  declaration  of  trust  upon  the  .executor 

Ofil. 


(»)  3  P.  Wms.  356.  (z)  2  Ves.  jun.  121. 

{*)  4  Bro.  C.  C.  291.  (a)  1  P.  Wms,  441. 

(5)  1  P.  Wms.  441. 
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P°*"^*^*  Notwitfastaiiding  the  necessitj  of  delivery  to  constitute  a 

Opinions  of       donation  mortis  causd  made  bj  parol,  it  is  an  unsettled  question 

^^donsSrai    whether  such  kind  of  gift,  appearing  in  writinffy^  without  deli- 

"°^?°dLd  ^^'y  ^^  *^®  subject,  can  be  supported.     By  the  Roman  and  civil 

or  writing  with,  law  a  gift  mortis  causd  might  be  made  in  writing  (b);  and  in 

ti^e  ^^  ^  allusion  to  that  law,  as  it  is  presumed.  Lord  Rosslyn  in  TaU 

giyen.  v.  HUbert  (c),  inclined  to  think  that  by  the  law  of  England  such 

a  donation  might  be  made  by  deed  or  writing  without  delivery 

of  the  things  contained  in  it    Lord  Hardwicke  also  seems  to 

have  been  of  opinion,  in  Ward  v.   Turner  (d),  and  Johnson  v. 

<  Smith  (e),  that  a  gpft  mortis  causd  might  be  by  deed  without 

Remarks  upon   actual  delivery  of  its  contents.     But  it  must  be  noticed  in  refrard 

those  opinions.    ^,-.  •^,  ,..  «  1^.1.  •» 

to  the  Roman  law,  that  it  is  so  mr  only  of  authori^  as  it  has 
been  received  and  allowed  in  this  country ;  and  it  appeiffs  that 
the  civil  law  has  only  been  followed  in  cases  upon  the  present 
subject  so  far  as  the  donations  were  accompanied  with  deUvery. 
That  the  Ecclesiastical  Court  has  considered  a  deed  or  writing, 
made  not  in  the  form  of  a  will,  and  continuing  in  possession  of 
the  deceased,  testamentary,  and  therefore  not  operating  as  a 
gift  mjortis  causd,  appears  fix>m  two  cases  stated  by  Lord  Hard* 
toickem  fFardv.  7\tmer{f). 

The  first  case  was  Ousley  v.  Carrol,  in  June  1722,  in  the  Pre- 
rogative Court,  before  Dr.  Bettesworih.  A  writing  was  left  in 
the  presence  of  three  witnesses,  not  in  the  form  of  a  will  but 
a  deed;  viz.,  **  I  have  given  and  granted,  and  give  and  grant  to 
my  five  sisters  and  children  of  the  sixth,  their  etecutors  or 
administrators,  in  case  they  survive  me,  all  my  goods  and  chattels, 
and  real  and  personal  estates,  and  all  which  I  may  claim  in  right 
of  my  own,  whether  alive  or  dead."  The  dispute  was  by  a 
person  claiming  as  his  wife  (but  who  had  been  divorced)  insisting 
that  the  above  writing  was  no  vrill,  but  a  deed  of  gift  mortis 
causd ;  and  the  Ecclesiastical  Judge  was  of  opinion,  that  it  was 
testamentary;  and  probate  was  granted,  from  which  there  was 
no  appeal 

The  second  case  was  Shargold  v.  ShargoUL,  cited  in  the  last, 
upon  a  deed  of  gift  by  Dr.  Pope  not  to  take  place  until  his  death ; 
and  six-pence  was  delivered  by  way  of  symbol  to  put  the  grantee 
in  possession.  The  deed  was  pronounced  for  as  a  will,  not  as  a 
donation  mortis  causd. 


(h)  Dig.  Lib.  39,  tit  6,  1. 28.    2         (rf)  2  Ves.  sen.  440. 

Ves.  sen.  440.  (<?)  1  Ves.  sen.  314. 

(d)  2  Ves.  jun.  120.  (/)  2  Ves.  sen.  440. 
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That  such  instruments  are  considered  testamentary  by  the      P^^'^^Ty* 
tempond  courts^  and  proper  to  be  proved,  appears  fix)m  the  case 
ifBigden  v.  VaBier  {ff\  and  the  authorities  there  referred  to  (A).  Sembie,  that 
And  it  seems  a  consequence  from  the  above  observations  that,  as  ^t^,^^^^. 
probate  is  not  only  unnecessary  but  impropei*  in  instances  of  ^^  writing,  or, 
valid  gifts  mortis  causd,  such  donations  cannot  be  made  by  mere  leas  it  be  de- 
deed  not  delivered,  nor  by  a  writing  referring  to  the  donor's  ^JSef^tiiw!^ 
death  unaccompanied  by  a  delivery  of  the  subjects  of  the  gifts,  cannot  operate 
Probably  the  law  upon   this  subject  may  be  stated   to  the  "***"<**•**»• 
Mowing  effect: 

L  That  smcey  without  delivery^  a  donation  mortis  causd  made  Probable  rales 

I  upon  tiiia 

by  parol  would  be  imperfect,  so  it  would  be  if  made  in  Writing  sulject. 
without  such  tradition. 

2L  But  that  if  the  writing  were  a  deed  and  deUoeted  to  the 
doDee;  then  as  a  delivery  of  a  bond  is  a  good  donation  mortis 
causa,  of  the  money  secured  by  it  (t)^  so  it  should  seem  that 
delivery  of  the  deed  would  be  an  equally  valid  donation  of  the 
property  contained  in  it     But  that, 

3»  If  the  deed  were  kept  in  the  possession  of  the  donor,  and 
10  fimnd  at  his  death,  not  only  a  delivery  in  his  lifetime  would 
be  wanting,  an  act  essential  to  this  species  of  donation,  but  the 
deed  as  a  deed  would  be  defective;  and  no  delivery  of  it  having 
been  made,  the  gift  of  course  cannot  relate  to  any  such  during 
the  donor^s  life.  The  instrument,  therefore,  must  of  necessity  be 
eonaidered  testamentary  in  order  to  give  it  any  effect,  and  it 
eunot  operate  as  a  donation  mortis  causd.  In  such  a  case  probate 
bj  the  Ecclesiastical  Court  will  be  necessary. 

V,  however,  from  the  nature  of  the  instrument  the  proper^  in  Deliyery  of 
it  be  capable  of  transfer  by  delivery,  it  is  a  conseqlience  that  such  «)od^na£* 
instniment  may  be  the  subject  of  a  donation  mortis  causd.  mortis  causft. 
Acooidiiigly  it  has  been  determined  that  such  a  donation  of  bank 
iifef  is  efiectuaL 

This  decision  was  made  in  the  case  of  Miller  v.  MiUer,  before 
referred  to;  for  there  the  testator,  besides  the  gift  to  his  wife  of 
the  note  for  lOOL  which  was  neither  a  cash  note  nor  payable  to 
bearer  as  before  observed  (j),  gave  to  her  two  bqnk  notes  of 
MM.  each,  in  the  following  manner:  he  took  fiiom  his  pocket 
book  the  two  notes,  and  gave  them  to  his  servant,  directing  him 
to  deliver  them  to  his  wife,  who  was  then  present.     Sir  Joseph 


ig)  3  Yea.  sen.  252.  (0  See  infra,  p.  17. 

(A)  Ibad.  26S,  and  tee  per  Lord  (J)  See  mpm,  p.  11. 

(C.)  2  M.  &  C.  235. 
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"O^^f^^     Jeh/U  decided  that  the  bank  notes  were  well  ^ven  as  a  donation 
nunHs  cauMtL 

That  case  was  followed  by  Lord  Thurlaw  in  HiU  y*  Chapman  (A), 
in  which  A.  in  1779,  delivered  his  will  to  B,  (one  of  his  ezeeutorsy 
and  a  receiver  of  his  rents)^  declaring  that  there  was  something 
in  it  for  him  which  would  reward  him  for  the  trouble  he  had  often 
given  him,  and  also  for  the  trouble  he  would  have  in  the 
execution  of  the  Will  beyond  his  co-executors,  in  consequence  of 
his  knowledge  dl  Ah  afiairs,  to  all  of  wliom  he  had  bequeathed 
6qual  legacies.  At  the  time  of  the  delivery  of  the  will  to  B. 
there  was  pinned  to  it  a  note  or  paper  addressed  to  B*^  in  which 
was  incfosed  a  haaik  wAe  of  50JL  The  will  with  the  annexed 
paper  and  inclosure  was  frequently  returned  to  A.y  and  as  often 
re-delivered  to  B.\  but  at  the  last  re-deliveiy,  which  was  in 
November,  1784^  A.  told  B.  that  he  had  not  done  enough  for 
him ;  and  observed,  that  he  had  doubled  the  amount  of  what  was 
inclosed  in  the  paper.  And  on  a  subsequent  occasion,  A.  said  to 
B.,  **  Now  I  have  made  another  will,  the  old  will  is  of  no  use  to  me, 
but  you  must  take  care  of  it,  by  reason,  you  know,  there  is  some- 
thing with  it  for  yourself;  as  soon  as  I  am  dead,  open  the  paper 
and  take  it  out.*^  He  also  added,  *'  that  he  {A,)  gave  it  to  him 
in  that  manner,  to  prevent  his  daughter  knowing  how  much  he 
gave  him,"  When  the  will  was  lati  delivered  to  B.  th^re  was 
pinned  to  it  a  pi^per,  directed  ''For£.  theSthof  i^^K>enifer,1784,'' 
which  contained  two  bank  notes  of  &0L  each,  and  the  new  will  of 

A.  to  which  he  alluded  as  above,  was  dated  the  16th  oi  January^ 
1785,  and  bequeathed  to  his  executors  50/.  a  piece,  one  of  whom 
was  i?.,  and  to  whom  A.  gave  the  further  sum  of  \0l  for  mourning. 
The  whole  of  this  statement  was  made  by  B.  before  the  Master 
upon  whose  report  it  appeared,  and  the  question  was,  whether 

B,  was  entitled  to  the  two  bank  notes  as  a  donation  mortis  causd  f 
and  Lord  Thurlow,  C.  said  he  thought  the  gift  good  as  such 
donation. 

It  does  not  appear,  from  the  report  of  the  last  case,  whether 
the  final  delivery  of  the  will  and  the  paper  billet  annexed  to  it 
was  during  A.^s  last  iUness;  it  must,  however,  be  presumed  to 
have  been  so,  or  the  gift  would  be  destitute  of  one  of  the 
essential  requbites  c<mstituting  a  donation  mortis  eausd  (/). 

Upon  the  same  principle  that  bank  notes  are  proper  subjects 
for  donations  mortis  causA,  it  would  seem  that  government  secu- 
rities for  money  will  be  so  considered. 

(A)  2  Bro.  C.  C.  612.  £d.  by  Belt.         (I)  See  «tt/mz,  p.  2. 
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On  this  groand  the  opinion  of  the  Master  of  the  RoUs  in  Jones  'Mirwty. 
T.  SeBnf  (m)  may  be  supported  so  far  as  regards  the  capability  of  Goyernmcnt 
a  government  tally  to  be  the  subject  of  a  donation  mortis  catiscL  ^^<^ 
Lord  Cowper,  on  appeal  firom  his  Honor's  decree,  does  not  appear 
to  have  entertained  a  doubt,  but  that  the  tally  was  a  fit  subject 
lor  such  a  donation^  though  he  reversed  the  judf^nent  under  the 
idea  that  tibe  gift  was  not  sufficiendy  proved,  or  if  it  had  been  so, 
that  it  was  satisfied  by  the  subsequent  testamentary  provision  of 
tbe  donor.  The  plaintiff  in  that  case,  was  the  relation  and  house- 
keeper of  C.  M.  with  whom  she  had  lived  upwards  of  twenty  years. 
C  Jf.  by  his  will,  made  in  March  1702,  gave  to  the  plaintiff 
SOOL :  and  about  two  or  three  months  afterwards,  being  desirous 
of  increasing  her  fortune,  and  having  a  hair  trunk  in  which  were 
several  things  of  value,  C  ilf.  sent  for  her,  and  in  the  presence 
of  two  of  his  servants  spoke  thus:  ^^  I  give  to  my  cousin  this 
km  trunk  and  aU  that  is  contained  in  it.^  He  gave  her  the  key, 
and  bid  the  servant  take  notice  and  remember  it;  and  it  was 
proved  in  the  cause  that  he,  several  times  afterwards,  inquired 
of  his  servants  if  they  remembered  the  hair  trunk,  and  once  took 
a  candle  and  shewed  it  them,  that  they  might  .remember  it* 
Thice  yean  afterwanls,  C  M.  made  another  will,  reooldng  all 
former  wills,  and  bequeathed  to  the  plaintiff  1,0002.  but  took 
no  notice  of  the  gift  of  the  hair  trunk,  or  any  thing  in  it,  and 
died.  Four  days  after  his  death,  upon  opening  the  trunk,  in  the 
presence  of  several  relation3  and.Qther  persons,  there  were  found 
in  it  several  ring|3,  pieces  of  gold,  and  among  other  things,  a 
talbi  upon  the  government  for  500/L  A  suit  being  instituted  by 
die  idaintiff  for  the  500£  tally  and  the  1,0001  the  Max^  of  the 
BoOs  decreed  them  to  her ;  and  on  appeal  ftom,  this  decree  it  was 
contended  for  the  appelant,  that  the  gift  being  in  the  nature  of 
a  legacy  and  ambulatory,  until  the  death  of  the  testator,  he  by 
revoking  all  former  wills,  revoked  also  the  gifi;,  but  if  it  were 
not  to  be  so  considered,  then  that  the  l^acy  of  1,0001  was  a 
attia&ction  of  the  6Q0L  tally ;  and  that  the  plaintiff  should  have 
pmved  that  the  tally  was  in  the  trunk  at  the  time  of  the  gift.  Of 
this  opinion  was  Lord  Cowper,  observing,  ^^That  these  sorts  of 
dcmations,  especially  where  they  were  of  the  same  kind  with 
what  was  given  by  the  vdll,  ought  to  be  ftilly  proved  in  all  the 
ciitomstances,  otherwise  they  ought  not  to  be  countenanced, 
faeeaoK  it  would  open  a  way  to  perjury  and  firaud,  greater  than 
the  statntes  had  provided  against;  that  the  plaintiff  had  not 

(m)  Pre.  Ch.  800. 
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proved,  by  any  one  witness,  that  this  tally  was  in  the  trunk 
at  the  time  of  the  gift ;  that  if  it  had  been  so,  surely  the  testator, 
would,  then,  or,  when  he  had  occasion  so  often  afterwards^  have 
told  the  witnesses  of  it ;  that  it  was  strange  he  should  bid  them 
take  notice  of  the  trunk,  and  not  mention  the  tally,  which  was 
the 'principal  thing  in  it;  that  all  the  plaintilfe  proved  was  its 
being  there  when  the  trunk  tdca  cpened^  which  was  three  years 
after  the  gift,  and  four  days  after  the  testator^s  death.  That  he 
(Lord  Cowper)  sat  there  to  condemn  frauds,  and  therefore  might 
presume  them  unless  they  proved  the  contrary."  llie  Court, 
however,  confiid^red  the  l^acy  of  1,0002.  a  satis&ction  of  the 
500/.  tally,  and  therefore  reversed  the  decree  at  the  RoDs. 

There  seems  to  be  another  reason  independently  of  the  doc- 
trine of  satisfaction,  which  would  have  disappointed  the!  delivery 
in  this  case  as  a  donation  mortis  causd,  viz,,  that  it  was  not  made 
during  the  last  illness  of  the  testator,  nor  in  the  immediatte  peril 
of  death:  and  it  may  be  fiurther  observed,  that  there  was  no 
delivery  of  the  trunk  to  the  donee,  but  of  the  key  only,  so  that 
it  appears  the  delivery  Was  incomplete,  and  the  donation  there- 
fore imperfect 

The  reason  why  bank  notes  may  be  the  subjects  of  gifts  martU 
causd,  viz,,  that  they  are  considered  money,  and  not  merely  as 
representing  money,  itnd  that  the  property  in  the  money  passes 
by  their  delivery,  equally  applies  to  government  and  negotiable 
securities  under  particular  circumstances.  Hence  it  is  conceived 
that  all  negotiable  instruments,  Which  require .  nothing  more 
than  delivery  to  pass  to  the  donee  the  money  secured  by  them^ 
may  be  the  subjects  of  donations  mortis  causd.  That  the  de- 
livery oibank  notes  has  been  so  adjudged  appears  in  a  preceding 
page  («),  and  there  is  no  reason  why  exchequer  notes  (o),  or  pro- 
ndssory  notes  payable  to  bearer  {p),  or  bills  of  exchange  {q),  and 
exchequer  bills  (r)  indorsed  in  blank,  should  not  have  the  same 
capability;  for  in  all  those  cases  the  property  and  the  possession 
are  inseparable;  t.  e,  by  delivery,  the  property  passes  to  the 
donee. 

The  inference  made  in  the  remark  upon  the  case  of  BiU  y. 
Chapman  {s)  of  the  donation  having  been  made  in  prospectu 
mortis,  must  be  also  observed  in  that  next  stated,  which  was  the 
first  case  determining — 


(n)  See  suprcL,  p.  13. 

\o)  4  Bam.  &  Aid.  9. 

ip)  Ibid. 

(q)  CoQins  y.  Martiny  1  Bos.  & 


Full.  648-651. 

(r)  Woohey  v.  Pole^  4  Bam.  & 
Aid.  1. 

(«)  See  suproy  p.  14. 
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That  bonds  might  be  subjects  of  donations  mortis  causa.  The  Delivery, 
rettODS  for  the  decision  as  to  bonds  are  these ;  that  although  a  Souds. 
bood,  which  is  a  specialty,  be  a  chase  in  action^  and  its  principal 
Talue  consists  in  the  thing  in  action,  yet  some  property  is  conveyed 
bjthe  deliveiy.  The  law  too  allows  it  a  locaMtyy  thereby  making 
it  ci^Mible  of  delivery.  It  is  this  locality  that  m^kes  a  bond  fttma 
noUdnSoj  so  as  to  render  a  prerogative  administration  necessary 
where  the  obligation  is  in  one  diocese  and  goods  in  another  {t). 
Under  these  circumstances,  delivery  of  a  bond  as  a  donation 
mortis  causd  is  valid. 

Thus  m  SneUgrove  v.  Baily  (m),  a  bond  for  l,000t  was  given 
by  B.  to  C  who  deUvered  it  to  D.  saying,  "  in  case  I  die,  it  is 
joiir*8,  and  then  you  have  something."  Lord  Hardtmche  deter- 
mined that  D.  was  entitled  to  the  bond  as  a  donation  mortis 


flotud. 


.The  abovfe  case  was  followed  by  that  of  Gardner  v.  Parker  (ar), 
in  nhich  Sir  John  Leach,  Y.  C.  made  a  similar  decision. 

Snce  it  was  setded  that  bonds  were  capable  of  passing  as  dona-  semUe,  that 
tions  mortis  causd  by  delivery,  it  would  seem  that  the  same  principle  ^^^J^^^g  ^ 
applied  to  the  delivery  of  mortgage  deeds  by  the  mortgagee ;  for  deeds  would  be 
thej  were  specialties,  and  bona  notabiHoy  and  it  could  hardly  be  J^^^  mor^* 
contended  that  no  property  in  the  money  secured  passed  by  the  <»«»»• 
delivery  to  the  donee,  when  the  contrary  had  been  determined  in 
'instances  of  the  dehvery  of  bonds  to  the  donees.     That  the 
deliveiy  of  mortgage  deeds  mortis  causd  might  be  good,  appears  to 
be  impliedly  admitted  by  Lord  Hardwicke  in  JVard  v.  Turner  (y), 
fir  he  said,  '^  Suppose  the  delivery  had  been  of  a  mortgage,  and. 
t  separate  receipt  had  been  taken  for  tbe  money,  not  on  the  back 
of  the  deed,  and  the  mortgagee  had  delivered  such  receipt  to 
tbe  donee,  that  would  not  have  been  a  good  delivery  of  the 
poflBession,  nor  given  the  mortgage  mortis  causd  by  force  of  that 
act"*    Hence  arose  a  natural  inference  from  the  case  so  put,  that 
if  the  receipt  had  been  indorsed  on  the  deed,  and  the  deed 
deKycrcd  to  the  donee  in  prospectu  mortis^  such  a  delivery  would 
ltt?e  entitled  him  to  the  hioney  due  on  the  mortgage,  and  to  call 
opoQ  the  legal  representative  of  the  donor  to  clothe  him  with 
the  legal  title  to  empower  him  to  recover  the  money  from  the 
mortgagor  (z). 


(0  2  Yet.  sen.  442.                     *  (y)  2  Ves.  sen.  443. 

(■)  S  Atk.  214,  and  see  Clavering  (z)  See  3  Madd.  185  ;  also  Hurst 

V*  T§Hk,  a  iM.  363,  n.  v.  Beach,  5  Madd.  351,  855,  a  case 

(r)  S  Madd.  184,  and  stated  mipray  determined  since  the  above  observa- 

1^  4.                                   -  tions  were  written. 

VOL.  J.  C 
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Deiiyery.  In  Hoisell  V.  Tynte  (a),  Lord  Hardwickef  who  seldom  doubted^ 

Bondsu  '  entertained  scruples  upon  this  point,  and  would  not  determine 
Mortgtgos.  the  question.  This  doubt  originated  upon  the  Statute  of 
Frauds  {b\  for  he  thought  it  uncertain  whether  an  interest  in 
lands  could  pass  »nce  that  Act  by  a  parol  gift.  But  in  answer 
it  might  be  observed,  that  it  was  the  property  in  the  money  (the 
principal)  which  passed  by  the  gift  and  delivery,  and  that  the 
donee,  being. so  entitled,  the  heir  of  the  donor  was  a  trustee  for 
him  of  the  legal  interest  in  the  estate  in  mortgage. 

It  had  been  noticed  that  delivery  of  the  thing  given  was  indis* 
pensable  to  a  valid  donation  mortis  causd  (c),  yet  it  might  be  in- 
ferred from  Lord  HardwicheU  reasoning  in  Ward  v.  Turner  (d) 
that  when  the  intended  gift  was  incapable  of  delivery  in  specie  from 
its  size  or  quantity,  delivery  of  the  thing  by  which  possession  was 
to  be  obtained  and  the  thing  used,  would  be  considered  such  a 
delivery  of  the  subject  itself,  as  with  the  other  requisites  would 
constitute  a  complete  donation  mortis  causd;  for  his  Lordship  in 
distinguishing  between  the  different  effects  of  actual  and  symbolic 
delivery,  thus  expressed  himself:  ^^  It  never  was  imagined  on  the 
statute  21  James  1,  (alluded  to  in  the  argument)  that  delivery  of 
a  mere  symbol  in  the  name  of  the  thing  would  be  sufficient  to 
take  it  out  of  that  act ;  yet  delivery  of  the  key  of  bulky  goods, 
where  wines,  &c.  are,  has  been  allowed  as  delivery  of  the  pos- 
session, because  it  is  the  way  of  coming  at  the  possession  or  to 
make  use  of  the  thing.  The  key  therefore  is  not  a  symbol,  which 
would  not  do." 

Since  the  last  edition  of  this  work,  the  point  contended  for 
by  the  deceased  author  has  been  setded.  In  the  case  of  Duffield 
V.  Elwes  {e)y  George  Elwes  was  possessed  of  a  bond  for  2,927£ 
and  had,  also,  a  mortgage,  created  by  a  deed  of  even  date 
with  the  bond,  for  securing  the  sum  mentioned  in  the  bond, 
and  he  had  another  mortgage  for  30,000^  Thb  second  mort^ 
gage  was  dated  3rd  of  November  1820,  whereby,  after  reciting 
that  30,000JL  had  been  advanced  upon  mortgage  by  Sir  E. 
B.  Sandys  to  the  prior  mortgagees,  and  further  secured  by  a 
bond  and  a  judgment  recovered,  and  that  the  mortgagees  had 
called  in  the  money,  it  was  witnessed,  in  consideration  of  the 
30,00021  advanced  by  Ehoes  to  Sandys  to  pay  off  the  mortgage, 
that  the  money  and  judgment  were  assigned,  and  certain  premises 

(a)  Ambl.  818.  cases  of  Bryson  v.  Broumrigg^  and 

(h)  29  Car.  2,  c.  8.  Bum  y.  Markhamj  oafe,  pp.  4  and  6. 

\e)  See  supra,  p.  5.  {e)  1  Sim.  &  Stu.  243. 

(<Q  2  Yes.  sen.  443,  and  see  the 
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were,  by  a  fiirtber  witnessing  part,  conveyed  by  way  of  mortgage     Dcliycry. 
fiom  Sandys  to  EboeSy  to  secure  the  30,000i  and  there  was  a  Bonds. 
covenant  to  pay  the  same.     On  the  1st  of  September  I82I5  when  Mortgn^s. 
Ehoet  was  on  bis  death  bed,  so  ill  as  to  be  imable  to  write,  but 
of  sound  «id  disposing  mind,  in  the  presence  of  three  persons  as 
witnesses,  he  dedared  that  he  gave  the  bond  and  mortgages,  and 
the  money  secured  by  them,  to  his  daughter  Mrs.  Duffield;  a 
written  statement  of  this  declaration  was  forthwith  made,  and 
s^ned  by  the  three  persons  in  whose  presence  the  declaration 
was  made.     Very  soon  afterwards,  on  the  same  day,  and  in 
presence  of  the  same  persons,  the   mortgage  deeds  and  bond 
were  produced  to  the  testator,  and  he  was  told  what  they  were  ; 
00  which  he  desired  them  to  be  delivered  into   the   hands   of 
Mrs.  DvfftM;  they  were  accordingly  delivered  into  her  hand ; 
and,  whilst  she  held  the  deeds,  he  took  her  hands  between  his,  in 
token  of  having  completed  the  gift,  and  expressed  3atisfaction 
when  he  had  done  so.     He  died  on  the  following  day. 

Aiguments  similar  to  those  previously  stated  were  ur|2:ed  in 
support  of  the  gift.  But  Sir  John  Leachy  V.  C,  decided  that  the 
gift  was  not  completed.  His  Honor  observed,  '^The  case  of  a 
bond  I  consider  to  be  an  exception,  and  not  a  rule.  Property 
may  pass  without  writing,  either  as  a  donatio  mortis  causd  or  by  a 
noncopative  will,  according  to  the  forms  required  by  the  statute. 
He  distinction  between  a  donatio  mortis  causd  and  a  nuncupative 
win  is,  that  the  first  is  claimed  against  the  executor,  and  the  other 
from  the  executor.  Where  delivery  will  not  execute  a  complete 
gift  mter  vivos,  it  cannot  create  a  donatio  mortis  caasd,  because  it 
will  not  prevent  the  property  from  vesting  in  the  executors ;  and, 
as  a  Court  of  Equity  will  not,  inter  vivos,  compel  a  party  to 
eomplete  his  fpSt,  so  it  will  not  compel  the  executor  to  complete 
the  ^ft  of  his  testator.  The  delivery  of  a  mortgage  deed  cannot 
pass  the  property  inter  vivos;  first,  because  the  action  for  the 
money  must  still  be  in  the  name  of  tiie  donor ;  and,  secondly, 
becaose  the  mortgagor  is  not  compellable  to  pay  the  money 
without  having  back  the  mortgaged  estate,  which  can  only  pass 
by  the  deed  of  the  mortgagee ;  and  no  court  would  compel  the 
donor  to  complete  his  gift  by  executing  such  a  deed. 

Tlic  above  case  was  reversed  in  the  Lords,  June  29, 1827  (/), 
and  the  reader  is  referred  to  Lord  EldatCs  able  judgment  in 
propodng  the  question  for  the  decision  of  the  Lords.  Afler  citing 
the  authorities  before  referred  to,  his  Lordship  in  conclusion 

(/)  I  Dow.  N.  S.  nooune  Duffield  y.  Hicks,  also  1  Bligh,  N.  S.  497.     * 

c2 


20 

Delivery. 

Bonds. 
Mortgages. 


Donations  mortis  causd. 


[Ch.  I. 


Competency  of 
witnesses  to 
prove  the  gift. 

Evidence. 

Executbr  or 
administrator 
donee,  why 
permitted  to 
prove  the 
aonacion. 


observed,  ^^  Lord  Hardwiche  is  clearly  of  opinion  that  the  de- 
livery of  a  bond  as  a  specialty  would  do ;  and  if  then  the  debt 
is  well  given  by  the  delivery  of'the  bond,  the  next  question  is» 
what  are  we  to  do  with  the  other  securities  which  are,  or  not, 
delivered  over?  In  the  present  case,  the  bond,  the  assignment, 
the  covenant,  and  all  the  deeds  are  delivered  over  in  such  a 
manner  that  the  representatives  of  the  donor  could  not  get  at 
them ;  and  the  question  is,  whether,  considering  the  difference 
between  an  absolute  estate  in  land  and  a  mortgage,  the  same 
principle  does  not  apply  in  the  case  of  a  mortgage,  as  in  the 
case  of  a  bond?  Upon  the  whole,  then,  I  am  of  opinion,  that 
the  delivery  of  these  securities  is  a  good  donatio  mortis  causd^  as 
raising  a  trust  by  operation  of  law ;  and  that,  as  so  raising  a  trust 
by  operation  of  law,  they  are  not  within  the  provisions  of  the 
Statute  of  Frauds." 

The  next  subject  proposed  to  be  considered  is— 

3.  The  Evidence  admissible  to  prove  the  Donation,  and  the 
sufficiency  of  such  Evidence. 

It  is  a  rule  that  a  person  cannot  be  allowed  to  give  evidence  in 
his  own  behalf;  so  that  in  general  a  gift  mortis  causd  must  be 
proved  by  other  evidence  than  that  of  the  donee. 

There  is,  however,  an  exception  to  this  doctrine  in  instances 
where  the  donee  is  executor  or  administrator  of  the  donor;  for 
as  a  person  in  the  character  of  executor  or  administrator  is 
examined  upon  oath  to  charge  himself  with  receipts  of  assets,  he 
may  so  frame  his  examination  as  to  make  it  operate  in  his 
discharge,  which  necessarily  enables  him  to  prove  the  manner  of 
his  becoming  possessed  of  the  property  delivered  to  him  as  a 
donation  mortis  causd.  But  to  entitle  the  donee  to  such  a  dis- 
charge, it  and  the  charge  must  be  contained  in  the  same 
sentence  (g). 

Accordingly  in  Blount  v.  Burrow  (A),  A.  the  donee  was  the 
executor  of  B.  the  donor,  and  being  examined  upon  oath  before 
a  Master  to  charge  himself  with  the  receipt  of  four  Lidia  bonds, 
he  deposed  to  the  following  effect;  ^'  But  this  examinant  sidth, 
that  the  said  testator  on,  &c.  being  about  twelve  days  before  his 
death,  gave  and  delivered  to  the  examinant  four  Ijuiia  bonds  for 
100/.  each,  for  his  (examinant's)  use,  to  enable  him  to  carry  on 
and  maintain  a  suit,  &c.  which  was  at  the  testator^s  death,  and 


(g)  Kirkpatrick  v.  Love^  Ambl. 
589,  and  Talbot  y.  Rutlege,  stated 
4  Bro.  C.  C.  74. 


(A)  1  Ves.  jun.  546 ;  4  Bro.  C.  C. 
72  ;  See  also  HtU  v.  Chapman^  2  Bro. 
C.  C.  612,  antey  p.  14. 
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still  18,  depending,  and  therefore  he  claims  the  same.**    And  the      Evidence. 
Court  was  of  opinion  that  the  examination  was  good  evidence  in 
diflchaige  of  A. 

In  Tate  v.  HUbert{t)y  the  plaintiffs  (donees)  were  relations  of 
the  testator.  The  defendant  was  the  executor.  The  testimony 
of  each  plaintiff  for  the  other  was  admitted  to  prove  the  dona- 
tions. Bat  Lord  Rosslyn  observed,  ^^that  to  make  a  stretch  to 
eflect  gifts  made  by  persons  smrrounded  by  relations  who  give 
evidence  for  each  odier,  would  be  attended  with  great  incon- 


venience." 


With  respect  to  evidence  sulBScient  to  prove  the  requisites  of  a  What  reouired 
donation  mortis  causcL^  it  may  be  observed  in  general,  that  it  is  ^^^ 
utoessarj  to  show  the  gift  to  have  been  made  with  a  view  to  the 
death  of  the  donor  of  a  particular  illness,  or  in  consequence  of 
some  imminent  peril,  and  also  delivery  of  the  subject  to  the 
donee.  The  necessity  of  the  first  requisite  appears  firom  the  case 
of  Tate  V.  HUbert  (A),  and  of  the  second,  fh)m  the  cases  below 
lefarred  to(/). 

hi  Bbunt  V.  BurroWy  as  reported  by  Mr.  Vesey  (m),  Eyre,  Ch. 
Bar.  expressed  an  opinion,  that  if  it  did  not  appear  from  the 
evidence  that  the  gift  was  made  during  the  last  illness  of  the 
doD<R',  the  donation,  as  one  mortis  caiisd,  could  not  be  supported. 
But  Mn  Broum^  in  his  report  of  the  same  case,  does  not  make 
the  Chief  Baron  utter  any  such  opinion  (n).  The  gift  was  made 
m  we  have  seen,  about  twelve  days  before  the  donor's  death ;  and 
hecaose  the  written  examination  of  the  donee  omitted  to  state 
tjiat  the  gift  was  made  during  the  last  indisposition  of  the  donor, 
the  Court,  according  to  Mr.  Veseyy  expressed  the  opinioa  before 
mentioned;  and  directed  an  issue  to  try  whether  the  gift  was  a 
donation  mortis  causA, 

It  mnst  be  observed,  in  relation  to  the  last  case,  that  prior 
and  Bobsequent  authorities  appear  in  opposition  to  the  opinion 
lacribed  to  the  Chief  Baron ;  for  in  Lawson  v.  Lawson  (o).  Miller 
T.  Miller  (p),  HUl  v.  Chapman  (j),  SneUgrove  v.  Baily{r),  and 
Gardner  v.  Parker  (*),  no  evidence  appears  to  have  been  given 
of  the  gift  or  dehvery  of  the  subjects  having  been  made  diiring 
the  last  sickoess  of  the  donors,  and  yet  the  gifts  were  supported  , 


(0  2  Vea.  jun.  111.  (wi)  1  Ves.  jun.  546. 

W  Ibid,  and  aee  Walier  v.  Hodge,  (»)  4  Bro.  C.  C.  72. 

t  Swum.  100.  (o)  «9tf/>m,  p.  11. 

(0  Bty9ou  T.  Brownrigg,  \}  Veu.  I ;  (p)  SuprOy  p.  9. 

Bbk  t.  Marhham^   7  Taunt.  224;  (q)  Supra,  i>.  14. 

WW  ▼.   TMruer,  2  Ves.  sen.  431,  (r)  Supra,  p.  17. 

Mi  Mdler  v.  Miller,  3  P.  Wms.  356.  (*)  Supt^a,  p.  4. 


22  Donations  mortis  causd.  [Cu.  i. 

Evidevoe.      mortis  causd.     The  law  upon  this  subject  may  probably  be  thus 

When  pre-       st&ted:  When  it  appeals  that  the  dcmation  was  made  wbibt  the 

snmption  will     donor  was  ill,  and  only  a  few  days  or  weeks  before  his  death,  as  m 

of  proof.  the  cases  last  referred  to,  it  will  be  presumed,  in  the  absence  of 

evidence,  that  the  gift  was  made  in  contemplation  of  death,  and 

in  the  donor's  last  illness ;  but  when  he  for  a  long  period  aunrivea 

the  gift,  then  it  seems  that  evidence  will  be  required  that  the 

donor  was  not  only  seriously  indiqxMed  when  he  made  the  ^ft, 

but  also  that  it  was  his  last  illness;  for  the  time  of  the  gift 

being  so  remote  firom  the  period  of  the  donor's  death,  prevents 

the  presumption  before  mentioned     In  either  case,  however,  if  it 

appear  from  the  evidence  that  the  donation  was  not  made  with  a 

view  to  the  death  of  the  donor,  it  cannot  be  supported  as  a  gift 

martis  oau8d  (t). 

To  the  authorities  before  referred  to  may  be  added  one  of 
recent  date,  viz.  Walter  v«  Hodge  («);  a  case  in  which  Martha 
Hodge^  the  wife  and  an  executor  of  her  husband,  claimed  6002. 
the  amount  of  bank  notes,  as  a  gift  from  her  husband  mortis 
causcL  The  transaction  detailed  in  her  answer  was,  that  the 
testator,  shortly  before  his  death,  delivered  to  her  a  book  containing 
those  notes,  and  informed  her  that  they  were  for  her  private  use, 
and  which  be  gave  her  to  be  at  her  own  disposal;  that  she 
expended  some  of  them  before  his  death,  and  the  rest  weie  then 
in  her  possession.  In  addition  to  this,  the  evidence  of  AKce 
Mascn,  the  wife's  niece,  was  given  before  the  Master,  (npon 
whose  testimony  and  the  wife's  answer  he  had  not  charged  the 
latter  with  the  600iL)  the  effect  of  which  was,  that  about  eleven 
days  before  the  testator's  death,  he,  in  the  witness's  presence^ 
delivered  to  his  vrife  a  note-^ase  containing  some  bank  notesi,  (of 
the  number  of  which  she  was  ignorant),  telling  her  if  any  thing 
happened  to  him,  the  contents  of  the  note-case  were  her's;  and 
that  on  the  same  day  the  testator,  on  his  return  from  the  Bank  of 
England^  where  he  had  gone  to  sell  stock,  gave  to  his  wife^ 
immediately  after  the  delivery  of  the  note-case,  other  bank  notes, 
(of  the  amount  of  which  the  witness  was  also  ignorant),  Bayinir 
"  these  are  to  be  yoiu^'s  also;"  upon  which  the  wife  put  them  into 
the  note-case.  Alice  further  deposed  to  the  testator  being  at  the 
period  of  those  gifts  in  an  indifferent  state  of  health,  but  not 
insensible  to  what  be  was  doing,  and  that  she  understood  the 
gifts  to  have  been  made  to  the  wife  for  her  own  use  conditionally, 
viz.  in  case  of  the  testator's  death.  •  The  question  was,  whether 


(0  Tate  V.  Hubert,  4  Bro.  C.  C.      in  the  beginning  of  this  section. 
291,  294,  and  the  cases  referred  to  (u)  2  Swaust.  92. 
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t  domtion  mmiit  emud  had  been  sufficiently  proved  ?    And  Sir      Evidence. 
Thpmoi  Fhtmer,  M.  R-,  determmcd  in  the  n^^ative. 

The  reasoni  upon  which  hia  Honor  came  to  such  a  conclusion 
were»  first,  firom  the  differeoee  between  the  statement  in  the 
tfswer  aad  the  evidence  oi  AUce  Mason;  the  one  representing 
ibe  gift  of  the  whole  to  be  an  entire  act,  and  the  other  as  two 
dUact  acts;  the  farmer  stating  the  single  act  as  a  gift  to  com* 
awDee  m  frcuemtif  while  the  latter,  in  contradiction,  described  the 
two  gifts  as  made  vnth  a  view  to  the  donor's  death.  And 
leooiidij,  because  snch  contrary  testimony  (if  Masan^s  evidence 
ivere  admitted)  prevented  that  dear  and  satisfactory  evidence  of 
the  real  nature  of  the  gift  or  gifts,  which  is  necessary  to  prove 
1  donation  nurtU  causA,  But  his  Honor  was  of  opinion  that 
tUutms  testimony  could  not  be  received  to  establish  a  species 
of  gift  not  put  in  issue  by  the  answer;  and  he  finally  decided, 
tiiat  the  evidence  was  insufficient  to  prove  either  a  donatio  mortis 
cms&  or  a  donation  mter  vivos:  not  the  former  for  the  reason 
iHt  nuentioiied,  nor  the  latter,  since  it  rested  solely  upon  the 
wife's  answer,  which  was  contradicted  by  the  testimony  of  AUce 

We  may  here  observe,  that  where  there  is  any  doubt  as  to  the 
fact  of  domtiio  mortis  causd,  a  Court  of  Equity  will  direct  an 
to  tiy  the  fiu:t  (j;). 


Hie  last  thing  to  be  considered  is, — 

nL  What   will  defeat  the  donation,  after  it  has  been  legally     b^ct^  m. 


What  will  de. 

Since  the  sole  motive  of  making  a  donation  mortis  causd  is  the.  ^^  ^  ^"^ 
expectation  of  speedy  death,  the  law  annexes  a  condition  to  the  Recovery  or  ~ 
pft,  that  it  shall  be  void  if  the  donor  recover  firom  the  disorder,  «eif>e  from 
or  escape  the  peril  which  threatened  his  life.     It  follows,  there-  ^"       ^''^ ' 
kn,  diat  the  donor  s  xecov^,  or  his  escape  firom  the  danger, 
will  defeat  the  gift;  and  he  may  resume   the  donation,  or,  if 
premitedy  recover  it  at  law  (y). 

Ik  donee  must  either  continue  in  possession  of  the  subject  hb  resumption. 
fiom  its  fint  delivery  till  the  death  of  the  donor,  or  by  rcKlelivery  <^P<»«»»®n  i 
be  in  posse osion  of  it  at  that  time;  consequently,  if  the  donor 
Rsmiie  die  possession  and  continue  it  until  his  decease,  the  gift 
will  be  revoked (z),  and  for  the  following  reason:  the  gift  not 


(x)  Per  Lord  Hardwieke,  2  Ves.  (y)  Bunn  v.  Markham^  7  Taunt, 

n.  4S7, 438 ;  per  Lord  Ekbn,   I      224,  sUted  rapru,  p.  6. 
BS.  9.  S.  m  ;  8.  C.  1  Dow.  &  CL  7 .         (z)  2  Yes.  sen.  433 ;  7  Taunt.  232. 
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[Ch.  n. 


What  will  de- 
feat the  dona- 
tion. 


not  by  a  testa- 
meniary  revo- 
cation -f 


but  the  dona- 
tion may  be 
satiified  by  a 
legacy. 


and  the  donee 
put  to  election. 


being  made  to  take  effect  immediately,  but  being  inchoate,  and 
depending  on  the  event  of  the  donor's  death,  lociu  penxtentuB  was 
reserved  to  him,  of  which  change  of  mind  the  resumption  of 
possession  being  evidence,  detennined  the  dcmation. 

But  if  the  donor  do  not  exercise  his  power  of  revocation  pre- 
viously to  his  death  by  a  complete  act,  he  cannot  revoke  it  by  a 
subsequent  wQl;  and  upon  this  principle:  that  on  the  death  of 
the  donor,  the  title  of  the  donee  becomes,  by  relation,  complete 
and  absolute  from  the  period  of  delivery  in  the  life  of  the 
donor;  and  therefore  incapable  of  revocation  by  an  act  which  was. 
inoperative  before  and  only  commenced  at  his  death  (z). 

Yet,  although  a  gift  mortis  causa  cannot  be  revoked  by  the 
will  of  the  donor,  it  may  be  satisfied  by  a  legacy  given  to  the 
donee.  Suppose,  then,  the  donation  were  of  a  bond  for  l,000i!. 
and  by  a  subsequent  will  a  legacy  of  equal  amount  vras  given 
generally  to  the  donee,  the  latter  would  be  a  satis&ction  of  the 
former,  subject,  however,  to  the  donee's  ability  to  prove  that  no 
satis&ction  was  intended.  This  was  determined  in  Jones  v.  SeBfy, 
before  stated  (a). 

The  same  principle  which  authorizes  the  application  of  the 
doctrine  of  satisfaction  to  those  species  of  donation,  equally 
applies  to  that  of  election;  so  that  if  the  donation  were  of  a  bond,  • 
and  the  donor  afterwards  specifically  bequeath  it,  and  give  by  the 
same  will  a  legacy  to  the  donee,  he  must  elect  between  the  ^ft 
and  the  legacy  (by 


CHAPTER  II. 
Who  may  be  a  Legatee;  and  of  the  Descriptions  of  Legatees. 

HAVING  in  the  first  chapter  treated  of  a  species  of  disposition, 
which  is  neither  strictly  a  legacy,  nor  a  gift  inter  vivos^  but  par- 
taking of  the  nature  of  both ;  we  now  proceed  to  consider  legacies 

strictly  so  called,  confining  our  attention  in  the  present  chapter 

First, — To  the  persons  capable  of  being  legatees;  and. 
Secondly, — To  the  persons  who  take  as  legatees  under  certain 
modes  of  description. 


(z)  See  Janen  v.  *Sfe%,  Pre.  Ch.  (b)  See  Johnson  v.  Smiih,  1  Ves 

300,  304.  gen.  314. 

(a}  Ibid.  300,  304,  et  supra,  p.  15. 
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Sacr. 

I.  L^acies  to  legitimate 
children  and  grand- 
children. 

1.  Where  children  Umng  at  the 
date  of  ^  fViUy  are  entitled 
m  exclusion  of  those  after- 
wards  bam. 

2.  Where  children  Umng  at  the 
death  of  the  testator^  are 
entitled  in  exclusion  of  those 
after-barn. 

3.  The  right  of  a  legitimate 
ckSd  in  ventre  sa  mere. 

i  When  children  living  at  the 
time  the  fund  becomes  distri- 
butable after    the   testator's 
deaths  are  and  are  not  enti- 
tled  in    exclusion  of  those 
afier-barTL     And, 
Rret, — fFhen  the  division 
is  postponed  until  a  child 
or  children    attain  21; 
and 
Second, —  fVhen  the  distri- 
bution is  deferred  during 
^  Mfr  of  a  person  in 


j.  When  a  younger  child  con- 
sidered an  eldesL 

&  When  an  eldest  or  only  child 
considered  a  younger. 

7.  H'hen  a  child  required  to 
answer  the  description  lite- 
raOy. 

8-  When  the  word  **chihlren^ 
^cill  and  will  not  include 
gmndchildreny  ifc.  \ 

5.  When^  the  words  "  children  " 
«irf  grandchildren  loill  and  i 
wfl  not   comprehend   great 
yrwdchitdreuy  tfc;   and  of  ^ 


proposed  to  consider — 
Sbot. 

the  claims  of  grandchildren 
by  marriage. 

II.  Legacies  to  natural  chil- 
dren. 

1  &  2.  Effect  of  bequests  to 
unborn  natural  children. 

8.  Capacity  of  natural  chil- 
dren living  at  the  date  of 
the  JViU^  to  take  under  the 
description  of  children;  and 
the  evidence  admissible  in 
those  cases, 

III.  Legacies  to  "Heirs," 
who  entitled. 

1.  When  next  of  kin. 

2.  When  children. 

3.  When  the  heir. 

IV.  Legacies  to  "Issues," 
who  entitled. 

1.  Grandchildren^  §v. 

2.  When  the  issue  of  children 
only  who  were  living  at  the 
date  of  the  Will 

3.  When  restrained  to  children. 

V.  Legacies  to  "Relations," 
who  entitled. 

1.  When  restrained  to  next  of 
kin,  as  where  the  bequest  is — 

To  relations  generally  ;  or 
To  near  relations;  or 
To  poor  relations;  or 
To  most  necessitous  relo" 
tions. 

2.  When  the  word  relations 
will  comprehend  other  rela- 
tives than  next  of  kin;  as — 
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Sect. 

Where  the  legacy  is  given 
to  poor  as  a  permanent 
charity;  or 
Where  the  bequest  is  to 
poor  or  poorest  relations, 
at  the  discretion  of  exe^ 
cutorsy  ^c.  And  the 
nature  of  such  discre^ 
Hon;  or  * 

When  the  intention  appears 
upon  the  will  to  include 
more   distant    relations 
than  next  of  kin, 
3.   When    the    word    relations 
may  not  include  all  the  next 
of  kin;  as — 

In  bequests  to  my  nearest 
relations  or^  my  nearest 
rebxtion. 
Construction  of  the  term 

nearest  relation. 
Construction  of  the  words 
nearest  relationj  of  the 
name,  or  of  the  name 
and  blood  of  the  tes- 
tator;  and  the  effect  of 
assuming  the  name  by 
statute  or  royal  license. 
4.   Whether  relations  by  mar- 
riage are  included  in  a  be- 
quest  to  relations^ 

VI.  Legacies  to  "  Next  of 
Kin." 

1.  Wfio  entitled  under  the  de- 
scription. 

2.  Whether  relations  by  mar- 
riage, 

3.  As  to  distinction  when  tlie 
Statute  of  Distribution,  or 
intestacy  is  or  is  not  referred 
to  in  the  bequest 


Sect. 

4.  When  intention  clear  agavut 
construing  ^next  of  kin"*  by 
the  Statute  of  Distribution. 

• 

VII.  Legacies  to  "Legal 
personal  Represent- 
atives" or  "  Personal 
Kepresentatives.  ^ 

1.  When  executors  or  adndms- 
trators  entitled  under  the  de- 
scription. 

2.  When  next  of  kin. 

3.  When  children;  and 

4.  When  a  husband  or  wife. 

VIIL  Construction  of  Be- 
quests when  limited 
to  Executors  and 
Administrators. 

IX.  Legacies  to  "  Descend- 
ants." 

X.  The  word  "Family/' 
who  entitled  under 
it. 

1.  When  the  bequest  is  imme- 
diate and  absolute. 

2.  When  the  bequest  to  fanufy 
is  connected  with  a  power  of 
appointment  And  the  dif- 
ferent construction  when  the 
power  is  one  of  selection,  etnd 
when  not 

XL  Legacies  to  "  Nephews 
and  Nieces." 

XII.  Legacies  to  "First 
and  Second  Cousins," 
and  "  Cousins -Ger- 
man." 

Construction  of. 
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Sect. 

Xm.  Legacies    to    "  Go- 
vernment." 


u 


Set- 


XIV.  Legacies   to 
vahts." 

1.  Who  entitled  under  the  de- 
seriptiim;  and 

2.  Of  parol  evidence  m  this 
ease, 

XV.  Of  the  periods  when  the 

persons  described  by 
the  terms  "  Family" 
or  "Next  of  Kin" 
&c.  must  be  in  esse 
to  take  under  the 
descriptions. 

1.  Jfken   ai  the  date  of  the 

wUL 
1  Wlien  at  the  death  of  the 

testator;  and 
i  When  at  the  happerdng  of 

an  event  after  the  testator^s 

decease, 

XVL  When  Legatees  take 
per  capita^  or  per 
stirpes^  or  per  capita 
et  stirpes. 

1.  When  per  capita. 

2.  f^Tten  per  stirpes ;  and 

3.  When  per  capita  et  stirpes. 

XVII.  Effect  of  mistakes 
in  the  names  of 
Legatees. 

1.  When  error  in,  or  ondssion 
of  juxme  win  be  rectified  by 
ffc  description  of  the  person 
or  the  context  of  the  toilL 

2.  When  mistahe  in  name  cor- 
rected  by  parol  emdenxx. 


Sect. 

XVITL  Effect  of  mistakes 
in  the  descriptions 
of  Legatees ;  and 
the  admission  of 
parol  evidence  in 
those  cases. 

1.  When  error  in  descriptian 
rectified  by  the  wane* 

2.  When  such  error  is  occa- 
sioned byfraudy  it  tciU  avoid 
the  bequest 

3.  When  error  in  description 
corrected  by  parol  evidence, 
and  when  such  evidence  is 
inadmissible. 

4.  When  the  evidence  is  insuffi" 
cienty  and  the  bequest  void 
for  uncertainty;  and 

5.  When  that  evidence  is  in- 
sufficient,  and  the  legacy  es- 
tablished 

XIX.  Consequences  of  im- 
perfect descriptions 
of,  or  imperfect  re- 
ferences to,  Legatees 
apparent  in  WiUs, 
and  of  the  admission 
oi  parol  evidence  in 
these  cases. 

1.  Where  a  blank  is  left  for  a 
Christian  name. 

2.  Where  a  blank  is  left  for 
the  whole  name. 

3.  When  only  the  initials  of  a 
name  are  written. 

4.  Parol  evidence  rejected  to 
shmo  which  of  two  persons 
ambiguously  described  in  the 
will  is  meant, 

r  men  /rwm  M^ ff^ent/a/rt//- 


sonal  estate. 
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Who  may  be  a 

legatee.  FiBST^ — Who  may  be  a  Legatee. 

Not  artificers         I.  £vc  ry  person  is  capable  of  being  a  legatee  unless  particularly 

going  a  r     ,    jjgj^y^   i^y  ^^  common  law   or  by  statutes.     Some   of  the 

individuals  so  disabled  are  traitors  (a)  and  artificers  going  abroad 

to  use  and  teach  their  trades  in  foreign  countries  and  not  returning 

nor  persons  ^     home  after  request  so  to  do  by  the  ambassador^  &c.  (6).     Also 

ta^  withf  of     persons  neglecting  to  take  the  oaths  prescribed  by  law,  and  to 

office ;  qualify  themselves  for  offices  which  they  accepted  and  exercised  (c). 

To  whom  may  be  added  individuals  twice  convicted  of  denying  the 

or  denying  the    truth  of  the  Christian  religion,  or  the  divine  authority  of  the 

^^P*"""       Scriptures  (rf) 

nor  subscribing       Legatees  who  are  attesting  witnesses  to  wills  devising  freehold 
witnesses  to       estates  are  not  entitled  to  receive  what  was  so  intended  for  them, 

wills,  whether 

of  roalor  per.  becausc  the  Statute  of  (xeorge  the  Second  (ff)  avoids  the  bequests, 
in  order  to  restore  the  competency  of  such  witnesses  to  support 
the  wills,  which  would  otherwise  be  defeated  by  the  operation  of 
the  Statute  of  Frauds  f/).  That  statute  requires  wills  of  freehold 
property  to  be  attested  and  subscribed  by  three  or  more  credible 
witnesses:  a  description  which  is  not  considered  applicable  to  a 
person  who  takes  an  interest  under  the  instrument  which  he  is 
made  to  attest  in  the  character  of  a  witness.  But  the  act  of  George 
the  Second  was  commonly  understood  not  to  extend  to  wills 
merely  disposing  of  personal  property  until  the  decision  of  Sir 
William  Grants  in  the  case  of  Lees  v.  Summersgitt  {g}^  that  a 
legacy  given  to  a  subscribing  witness  to  a  will  bequeathing 
personal  estate  only,  was  an  interest  which  such  person  could  not 
legally  claim,  since  the  enacting  clause  of  the  above  statute  of 
George  the  Second  applied  to  witnesses  not  only  attesting  the 
execution  of  wills  of  freehold  estates,  biit  to  witnesses  attesting 
the  execution  of  "any  will  or  codicil;"  terms  embracing  within 
their  import  testaments  disposing  merely  of  personal  property. 

The  authority  of  Lees  y.  SummersgiU  was  questioned  in  Brett 
v.  Brett{h\  wherein  it  was  decided,  that  the  statute  26  Geo,  2, 
extends  only  to  wills  of  real  estate,  and  that  a  legatee  (a  subscribii^ 
witness  to  the  will)  may  maintain  a  suit  for  subtraction  of  the 
legacy.     In  Brett  v.  Brett  it  is  stated,  that  Lees  v.  SummersgUl  is 


(a)  2  Bl.  Com.  512.  {e)  25  Geo.  2,  c.  6. 

(b)  5  Geo.  1,  c.  27,  s.  3.  (/)  29  Car.  2,  c.  3,  s.  5. 

(c)  25  Car.  2,  c.  2,  s.  5  ;    1  Geo.  1,  (g)  17  Ves.  508. 

Stat.  2,  c.  13,  8.  8.  (h)  3  Add.  210  (Arches) ;  lb.  213, 

(d)  9&10  Wm.  3,  c.  32.  notis ;  see  also  Linian  v.  Biackintm. 
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founded  on  a  misstatement  of  the  construction  of  the  act  in  the  who  may  be  » 
Ecclesiastical  Courts.  ^^g*<^' 

hi  Constable  y,  St^fel(j)  it  was  decided  a  legacy  to  an  attesting 
witness  of  a  will  of  personal  estate  was  not  void  by  the  above 
statute:  and  in  the  subsequent  case  of  Emanuel  v.  Constable (k). 
Sir  Mm  Leach,  M.  R.  made  a  similar  decision^  his  Honor 
expressing  his  concurrence  with  the  judgment  of  Sir  John  Nicholl 
in  Brett  v.  Brett,  and  the  Court  of  Delegates  confirming  that 
judgment,  in  opposition  to  the  opinion  of  Sir  JVilUam  Grant  in 
Lees  V.  SttmmertgUL 

The  statute  I  Vict  c.  26,  which  amends  the  law  of  wills  made 
upon  or  after  the  1st  of  January  1838,  enacts,  that  any  beneficial 
devise  or  bequest  of  real  or  personal  estate,  (other  than  dispositions 
for  the  payment  of  debts)  to  an  attesting  witness,  or  to  the  husband 
or  wife  of  an  attesting  witness  shall  be  void :  but  by  ss.  16  and  17, 
exceptions  are  made  in  favour  of  creditors  and  executors  attesting. 

An  uncertificated  bankrupt  may  be  a  legatee,  but  the  beneficial  Uncertificated 
interest  will  belong  to  his  assignees  in  trust  for  his  creditors  (Z). 

A  legacy  of  personal  chattels  to  an  aiien  friend  is  good  since  he  Alien  friend, 
may  retain  an  interest  in  that  species  of  property  though  he 
annot  hold  real  estates  (m).     How  far  he  may  take  money  to  ^ 

ariae  by  the  sale  of,  or  charged  upon  real  estate  does  not  appear 
to  be  expressly  decided.  A  bequest  of  monies  charged  upon,  or 
arising  from  the  sale  of  real  estate  is  considered,  in  many  points  of 
view,  a  devise  of  land  itself:  and  in  analogy  to  the  decisions  upon 
the  mortmain  acts  and  the  Statute  of  Frauds,  it  should  seem  that 
the  subject  of  such  a  bequest  to  an  alien  friend  would  be  forfeited 
to  the  king,  who,  upon  oflSce  found,  would  become  entitled  to 
recover  it  If  therefore  lands  were  devised  to  trustees  upon  trust 
to  sell,  and  subject  to  certain  specific  charges  to  pay  the  residue  to 
an  alien,  the  alien  might,  if  such  a  devise  were  good,  insist  upon 
paying  off  the  antecedent  charts,  and,  that  done,  keep  the  estate 
itaelf;  in  such  a  case  little  doubt  can  be  entertained  but  that  a 
ibrfeiture  would  take  place ;  but  if  the  lands  were  only  charged, 
amongst  others,  with  a  specific  sum  to  an  alien  friend,  or  the  trust 
of  monies  to  arise  by  sale  of  lands  were  to  pay  such  a  sum  to  the 
^n  friend  so  as  not  to  entitle  him  to  insist  upon  holding  the 
estate  itself  after  satisfying  the  other  charges — Qucere,  whether  the 
sperific  sum  would  be  forfeited  to  the  crown?     See  the  analogy 

0)  H^g.  (FrerogO,  56.  (0  Ex  parte  Atudl,  19  Yes.  208. 

(i)  S  Rust.  486^  see  also  Foster  y.  (m)  Calvin  s  case,  7  Co.  Rep.  17. 

Bakiy,  3  Sim.  40. 
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nor  natural 
bom  subject 
living  in  alle- 
giance with 
enemies. 

For  felony. 


Legacies  to 

legitimate 

children. 


When  those 
living  at  the 
date  of  the  will 
exclusively 
entitled. 


between  the  case  above  put  and  that  o{  Roper  v.  Radcliff(n),  and 
the  marginal  note  to  that  case  by  the  author  of  the  Abridgoient 

A  leg^y  of  a  mere  personal  chattel  to  an  alien  enemy  will  be 
forfeited  to  the  king,  and,  as  tliere  must  be  an  inquisition  to 
entitle^  if,  before  the  inquisition,  a  peace  take  place,  it  will 
dischaige  tlie  cause  of  forfeiture  and  the  alien  may  recover  the 
legacy  (o).  It  should  seem  that  the  law  would  be  the  same  in  the 
case  of  a  legacy  to  a  natural  bom  subject  residing  in  an  enemy's 
country  and  in  allegiance  with  such  enemies,  for  he  would  b^ 
considered  as  an  alien  enemy  (p). 

By  attainder  for  felony,  all  the  personal  property  and  rights  of 
action  in  respect  of  personal  property  accruing  to  the  party 
attainted,  either  before  or  after  attainder,  vest  in  the  crown  withoat 
office  found,  and  in  case  of  transportation,  the  civil  rights  of  the 
felon  are  not  restored  until  the  expiration  of  the  term  for  which 
he  is  sentenced  to  be  transported  (^).  li^  therefore,  a  share  of 
residue  devolve  upon  or  a  legacy  is  bequeathed  to  a  felon  during 
the  period  of  his  transportation,  it  will  belong  to  the  crown. 

In  Roberts  v.  Walker  (r),  a  share  of  a  residue  devolved  upon  a 
felon  after  conviction  for  simple  larceny,  but  diu-ing  the  period  of 
transportation,  and  it  was  decided  by  Sir  John  Leachf  M.  B.,that 
it  belonged  to  the  crowiL 

But  where  the  legacy  is  contingent  and  does  not  vest  in  the 
felon  until  aft^er  the  expiration  of  the  period  of  his  punishment, 
then  the  crown  is  not  entitled;  for  the  punishment  by  stat* 
9  Geo.  4,  c.  32,  s.  3,  operating  as  a  panlon,  the  felon  is  restored 
to  his  civil  rights,  and  when  the  contingency  happens  he  is  entitled 
to  the  legacy  (5)b 

Second, — Of  the  description  of  Legatees. 
Sect.  I.  Legacies  to  Legitimate  children: 

1.  Where  children  living  at  the  date  of  the  Will  are  entitled 
in  exclusion  of  those  afterwards  bom. 
When  it  appears,  from  express  declaration  or  a  clear  inference 
arising  upon  the  &ce  of  a  will,  that  a  testator,  in  giving  a  legacy 
to  a  class  of  individuals  generally,  intended  to  apply  the  terms 
used  by  him  to  such  persons  oidy  as  answered  the  description 
at  the  date  of  the  instrument,  those  individuals  alone  will  be 


(n)  Cited  in5Bac.  Abr.  title  Fi^lsts, 
C.  7,  last  edition,  p.  278. 

(p)  Att,  Gen.  v.  WeedoUy  Parker's 
Rep.  267. 

(;>)  SBos.  &Pnl.  114. 


(q)  BvBock  V.  Doddi,  2  Bar.  & 
Aid.  258. 
(r)  1  Rubs.  &  M.  752. 
(«)  Stokee  V.  Hoiden,  1  Keen,  145. 
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entitled,  although  if  no  such  intention  had  been  ex|»'e8sed  or     Children. 
appeared  in  the  will,  every  person  &lling  within  the  class  at  the  Living  at  the 
tMtator*8  death  woald  haxre  been  included  in  the  terms  of  the  dateoftbewilL 
bequest  (e> 

Accordin^y  in  Chrittopterson  v«  Nayhr  (if),  the  bequest  was 

^to  each  and  every  of  the  child  and  children  of  my  brother  and 

fliifeeni  JMff»  EMther^  Martha,  and  IVanar  IhtrnbuU,  which  dhall 

be  living  at  the  time  of  my  decease,  except  my  nephew  F.  F, ;" 

far  whom  he  had  otherwise  provided.     **  Bnt  if  any  child  or 

children  of  my  said  brother  and  sisters,  or  any  of  them  [besides 

the  eaid  F.  F.  my  nejdiew]  shall  happen  to  die  in  my  lifetime, 

and  leave  any  iasue  living  at,  or  bom  in  due  time  after  his,  her 

or  their  decease,  then  the  legacy  or  legacies  intended  for  such 

cUd  or  diildren  so  dying,  shall  be  in  trust  for  his,  her  or  their 

iaMtt;  such  issue  taking  only  the  legacy  or  legacies  which  the 

purat  or  parents  would  have  been  entitled  to,  if  Uomg  at  my 

dButueJ'    Martha  died  during  the  life  of  the  testator,  leaving 

three  children,  all  of  whom  died  before  the  testator  made  hia 

will,  kamstg   tMsae,  who  claimed  in  rif^t  of  their  parents  to 

ptrtieipate   in  the  bequest    The  validity  of  the  demand  de- 

poided  apoa  the  question,  whether  the  circumstance  of  the 

diiUren  not  having  been  aUve  at  the  date  of  the  will  exduded 

their  issue  firom  any  shares  of  the  l^;acies.     And  it  was  deter^ 

mined  by  Sir  WUUam  Grant,  M.  R,  that  the  issue  were  not 

entiled,  as  none  but  children  of  the  brother  and  sisters,  who 

were  living  at  the  date  of  the  will»  had   any  interest  in  the 

bequest     Thoee  children  alone  were  the  primary  legatees,  and 

the  bequest  to  issue  was  merely  intended  in  tubfUtution  of  such 

diildren,  an  inteation  which  necessarily  excluded  the  issue  of 

dnldren  who  w^re  dead  when  the*will  was  made. 

Beoent  decisions  have  suggested  a  distinctive  arrangement 
cf  CMes  of  subgHtHtUMif  such  as  Chrutopherson  v.  Nayhr  (v),  and 
cases  of  substantive  gift,  such  as  GUes  v.  GUes  (to),  and  which  we 
propose  briefly  to  notice. 

With  reference  to  this  dassificadon  of  the  cases,  we  observe, 
te  where  there  is  a  gift  to  a  dass  of  legatees  livii^  at  a  (nu- 
mbed period,  as  to  the  children  of  A*  living  at  the  decease 
cf  &  with  a  direction,  that  if  any  of  the  legatees  be  then  dead, 
their  issue  shall  take  the  shares,  to  which  the  parents,  if  then 


(0  Qrm§  T.  QwrmoL,  2  Hare,  268 ;  (u)  1  Mer.  320,  and  see  3  ¥68.611. 

Bwgijat  r-  Horriaim,  7  Bear.  49 ;         («)  Uhi  wpra. 
HtMm^  T,  Peti^  3  Hare,  86.  (lo)  8  Sim.  300. 
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Cbildran.  Hving,  would  have  been  entitled,  there  the  issue  living  at  the 

Lifing  it^hT"  prescribed  period  (or)  take,  by  way  of  substitution,  their  parent's 
date  of  the  will,  ghare.  In  this  gift,  in  the  absence  of  a  contrary  intention  only 
those  children  of  J.  who  were  living  at  the  date  of  the  will,  and 
who  survived  the  testator,  would  constitute  the  class  of  primary 
legatees;  and,  consequently,  the  issue  only  of  such  primary 
l^atees  as  were  living  at  die  date  of  the  will  and  survived  the 
testator,  could  claim  by  substitution. 

But  if  the  gift  over  to  the  issue  is  sufficiently  comprehensive 
to  include  the  issue  of  all  the  individuals  of  the  class  of  ^^diildren 
of  A."  whether  living  at  the  date  of  the  will  or  otherwise,  there 
the  issue  of  any  individual  of  the  class  "children  of  A."  who 
could  not  himself  have  taken,  as  one  of  the  primary  legatees, 
can  only  take  by  substantive  gift,  for  they  cannot  take  by  substi- 
tution in  place  of  a  parent  who  never  could  himself  have  taken; 
and  the  reference  to  such  deceased  parent,  is  merely  made  by 
the  testator,  with  a  view  to  the  proportion  of  the  fund  which  the 
issue  are  to  share. 

The  case  of  Butter  v.  Ommaney{y)  falls  within  the  former 
class  of  substitution :  there  the  testator  bequeathed  the  residue 
of  his  personal  estate,  after  the  death  of  his  wife  and  brother 
Joseph,  to  be  equally  divided  between  the  children  of  his  brother 
Joseph,  his  late  sister  Betty ^  and  his  late  brother  Jacob,  (except 
Bernard),  who  should  be  then  living,  in  equal  shares,  and  as  to 
such  of  them  as  should  be  then  dead,  leaving  a  child  or  children, 
such  child  or  children  were  to  stand  in  the  place  of  his,  her  or 
their  parent  or  parents.  The  question  was,  whether  the  children 
of  such  children  of  the  testator's  brothers  and  sister,  as  died  in 
his  lifetime  were  entitled  to  a  share,  the  children  who  died  in  the 
testator's  life  being  all  dead  at  the  date  of  the  will  Sir  Lancelot 
Shadwell,  V.  C,  decided  that  the  children  of  such  children  as 
died  in  the  testator's  lifetime  were  not  entitled.  In  this  case 
the  claim  of  the  issue  could  not  be  supported  on  the  principle 
of  substitution,  because  their  parents,  though  deceased  children 
of  the  testator's  brothers  and  sisters,  were  not  primary  legatees, 
because  they  were  not  living  at  the  date  of  die  wiQ,  and  the 
language  of  the  bequest  to  tlie  issue  could  not  be  construed  to 
give  them  substantive  gifts,  as  it  refers  only  to  such  children  as 
were  before  mentioned. 

In  Bennett  v.  Merriman  (z),  a  fund  was  bequeathed  in  trust 

(x)  See  Befmett  y.  Merriman,  6  Beav.  360. 

(y)  4  Rnss.  70.  («)  6  Beav.  360. 
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fcr  the  testator's  widow  for  life,  and  after  her  death,  to  pay.      Children. 
aB8^  and  transfer  the  fiind  to  all  the  testator's  children  who  Uif\n%  at  the 
shodd  be  rtm  living,  or,  if  dead,  leaving  lawfiil  issue,  in  equal  dtteofthewnL 
shares  if  more  than  one,  and,  if  but  one,  to  that  one ;  the  share  of 
hk  son  to  be  paid  at  twenty-one,  and  the  shares  of  his  daughters 
at  diat  age  or  marriage^  the  issue  of  his,  said  children  to  take  only 
die  flhare  their  &ther  or  mother  would  have  been  entitled  to. 
One  of  the  testator's  daughters,  surviving  the  testator,  died  in  the 
iridow's  lifetime,  leaving  a  child  who  died  in  infimcy  and  before 

the  widow 

Hie  question  was,  whether  the  representative  df  the  infatit 
was  entided  to  a  share  of  the  fund,  the  in&nt  not  having  sur- 
vived the  wife.  Lord  Lanffdak,  M.  R.,  decided  against  the 
ckiiD,  being*  of  opinion  that  the  gift  was  to  the  children  who 
flhoold  be  living  at  the  death  of  the  tentfnt  for  Hfe,  and  to  tbe 
imie  of  any  child  who  should  have  previously  died,  such  issue 
bdog  living  at  the  death  of  the  tenant  for  life.  His  Lordship 
dioaght  that  the  testator  clearly  intended  the  issue  shoidd  take 
fay  BQbsdtntioii,  for  the  issue  of  any  of  his  said  children  were  to 
fit  only  the  share  their  father  or  mother  would  have  been 
endded  ta  In  this  case,  had  the  issue  been  living  at  the  widow's 
dead),  they  would  clearly  have  been  entitled  by  substitution. 

In  additioa  to  the  preceding  authorities,  the  reader  is  referred 
to  die  cases  of  JFauffh  v.  Wauffh  (&>  Peel  v.  CaHow  (c).  Price  v. 
XidUgr  (d),  Oray  v.  Gorman  {e\  Garty  v.  WhUHnffham  (/), 
Maegreggr  v.  Macgregar  (g),  as  fidlirig  under  the  same  class. 

Hie  cases  of  suiHimtwe  gift  will  be  well  illustrated  by  Giles  V. 
03eg{k),  There  the  gift  was  to  the  testator's  children  living 
It  die  death  of  his  wife,  vrith  a  direction  that  if  any  such  childrefi 
ahoidd  be  deceased  before  his  wife,  add  should  leave  isstie  of  their 
body,  then  such  issue  should  be  entitled  to  the  portion  of  such 
hb  flODs  or  daughter  who  might  be  deceased  before  his  wife} 
besides  his  sons  and  daughter  who  were  living  at  the  date  of  the 
win,  the  testatM:  had  had  another  daughter  who  was  then  deader 
nd  who  left  issue.  Sir  L.  SkadweB,  V.  C.  decided  that  such  ^ 
iaoe  were  entitled  to  a  share,  observing,  that  it  might  be  reason**  - 
ably  supposed  the  testator  intended  to  provide  for  his  grandr 
dakfaen  by  a  deceased  child,  as  he  did  for  a  child  then  living. 


Q)  2  MjL  k  K.  4!.  (/)  ^Beav.  26S. 

(e)  9  Km,  872.  (^)  2  CoT.  (C.)  192,  and  see  Lyou 
(d)  6  Beav.  180.                                 '^'  Coward^  10  Jur.  486. 

(f)  2  Ban,  963.  (A)  8  Sim.  360. 
VOL.  L  1> 
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It  is  difficult  in  this  case,  referring  to  the  preceding  authorities 
and  especially  Butter  v«  Ommaney,  not  to  feel  that  the  Court 
struggled  against  the  language  of  the  will,  which  was  one  of 
apparent  suEstitution,  in  order  to  support  the  jNTobable  intention 
of  the  testator,  and  to  let  in  the  issue  of  the  deceased  child:  the 
word  such  children  referring  to  those  living  at  the  widow's  death, 
would  seem  to  exclude  all  reference  to  a  duld  not  liyiog  at  the 
date  of  the  wilL 

The  subsequent  case  of  RuMt  v.  Baher  (i)  was  one  of  less  diffi^ 
culty.  There  the  testator,  by  will,  in  1828,  bequeathed  one-fifih 
of  his  residuary  personal  estate  equally  between  WUtkan^  Edward^ 
and  Johfif  and  all  and  every  other  the  children  of  Johd^flkt, 
and  the  issue  of  such  of  his  children  as  should  haioe  departed  this 
Ufe^  such  issue  nevertheless  to  take  equally  between  them  such 
portion  only  of  the  said  fifth  as  his  or  their  parent  or  parents 
would  have  been  entitled  ta  John  Rust,  the  father,  had  two 
children,  besides  those  named  in  the  will;  (me  of  them,  N.  R., 
went  abroad  in  1809,  and  had  not  been  heard  of  since  1815. 
Su:  L.  Shadwellf  V.  C,  held  that  he  must  be  presumed  to  have 
been  dead  at  the  date  of  the  will,  but,  nevertheless^  that  his 
children  were  entitled  to  the  share  which  he  would  have  taken, 
if  he  had  survived  the  testator* 

The  case  of  Tytherleigh  v.  Harbin  (j)  is  one  of  devise  of  real 
estate :  there  the  testator  devised  his  estate  to  trustees  and  their 
heirs  upon  trust  to  pay  the  rents  to  B.  T.  for  Ufe,  and  after  his 
death  to*convey  the  estate  to  all  the  children  of  JS»  21  living  at 
his  death,  and  the  issue  of  such  of  them  as  shall  be  then  dead 
leaving  issue,  such  issue  to  take  the  share  the  parent  would  have 
been  entided  to,  if  then  living  Sir  L.  SkadweH  V.  C,  bdd 
upon  the  language  of  the  will  that  the  issue  of  one  of  the 
children  of  B.  21,  who  was  dead  at  the  date  of  the  will,  was 
entided  to  a  share,  observing  that  he  was  not  overruling  Wamgk 
V.  Waugh{k\ 

In  addition  to  the  preceding  cases  the  reader  is  referred  to 
Clay  V.  Penmngtan  (/),  CoOms  v.  Johnson  (m),  Smith  v.  SmUh  (a)^ 
Jarvis  v.  Pond(o),  Bebb  v.  Beckwiilh{p\  and  Gaskdl  v.  Hobnesig), 
as  cases  of  substantive  gift  to  the  issue. 

With  reference  to  the  preceding  class  of  cases  of  substitutioD, 


(0  8  Sim.  443. 
(J)  6  lb.  329. 
(k)  2  Myl.  k  K.  41. 
(0  7  Sim.  370. 
(m)  S  lb.  356,  note. 


(ft)  lb.  353. 
(o)  9  lb.  549. 
Ip)  2  Beav.  308. 
(q)  3  Hare,  438. 
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Ae  principal  inquiry  is,  whether  the  parent  whose  issue  claim  Chadren. 
by  substitution  was  one  of  the  class  contemplated  by  the  testator;  Living  at  the 
aad,  if  so,  then  the  parent  having  survived  the  testator,  the  only  d»*eof  il>«  w»W. 
reqninte  to  entitle  the  issue  to  take  by  substitution  is  their  being 
ilife  at  the  prescribed  period  of  distribution,  when  the  parent 
woold  have  been  entitled  if  living  (r).  But  with  respect  to  the 
dns'of  cases  of  substantive  gift,  the  inquiry  is  not,  whether  the 
punit  of  the  issue  claiming  was  comprised  in  the  class  of  prior 
legatees,  but  whether  the  language  of  the  gift  to  the  issue  is 
soiBrieDtly  comprehensive  to  include  the  issue  of  all  who  come 
iri^n  the  denomination  of  the  class  named,  although  not  being 
pnfiffy  legatees  of  that  class.  In  cases  of  substantive  gift, 
therefcN^,  it  is  immaterial  whether  the  parente  of  the  issue  con- 
templated were  living  at  the  date  of  the  will  or  otherwise,  but 
the  issue  themselves  must  be  living  at  the  period  of  distribution; 
AhoQ^  they  were  bom  after  the  date  of  the  will. 

It  is  to  be  remarked,  that  some  of  the  preceding  were  cases  in  Latitude  of 
vUch  the  testator  did  not  stand  in  the  relation  of  parent  to  the  favour  of  after- 
legatees ;  Ux  when  a  testator  is  clothed  with  that  character,  it  J^'^j^^^J^*' 
being  his  duty  to  provide  for  his  children  at  his  death,  a  court  parent  and 
ft  equity  presumes  that  he  intended  to  do  so  by  his  testament ;  ^  '  ' 
it  will  therefore  give  effect  to  the  supposed  intention  in  laying 
bold  of  any  general  expressions  which  include  all  children,  not- 
ividiBtanding  it  might  be  probable  from  the  context  that  only 
cbiUieD  in  existence  when  the   will  was  made  were   within 
eoQtempiation  of  the  testator. 

Tet  even  between  parent  and  child,  if  it  be  evident  that  the 
Mator  really  foigot  that  he  might  have  other  children  than 
fboK  Uving  at  the  date  of  his  will,  aifid  has  upon  the  &ce  of  that 
RMnmient  made  provision  for  such  of  them  as  were  then  in 
eiistence,  and  omits  those  to  be  bom  in  future,  it  is  impossible 
to  soppiy  that  defect  and  to  give  them  any  provision,  however 
Mroos  the  court  may  be  to  do  so  («). 

h  Matdkwiek  v.  Cock  (t),  James  Matchwich  having  one  son 
od  two  daoghters,  devised  all  his  real  and  pereonal  estates  to 
to  apfdy  at  their  discretion  the  whole  or  part  of  the 
prodooe  of  the  net  surplus  of  both  funds  for  the  support 
tf  bis  wife,  and  the  maintenance  and  education  of  his  children 
mil  bis  wife*8  deftth  or  second  marriage,  in  which  latter  event, 
the  piovisicm  ftir  her  support  was  to  cease,  and  the  whole  yearly 

(f)  BmMCf  V.  Merrimtm,  6  Baav.         («)  8  Ves.  611. 
m.  (t)  3  Yes.  009. 
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Children.      produce  to  be  applied  for  the  anaintenance  and  edncation  of  ik 
Uivof,  at  the     children.    The  testator  then  authorieed  his  trustees  to  advance  & 
dtteoftbewUL  premiam  to  apprentice  his  mm  Thomas,  or  to  apply  part  of  the 
trust  funds  for  the  advancement  of  either  of  hb  daughters,  with  & 
direction  to  convey,  upon  his  wife's  death,  a  house  and  lands 
to  his  said  son  in  fee,  and  on  the  same  event  to  pay  to  each  and 
et)€ry  of  his  daughters  who  might  be  then  living  l»000il  unlesi 
they  or  either  of  them  should  have  been  previously  advanced  by 
the  trustees,  and  then  only  so  much  as  would  make  the  portion  of 
either  of  his  daughters  IflOOL    The  trustees  were  also  directed 
at  the  time  last-mentioned  to  deliver  to  his  children  all  his 
household  goods,  &c*  and  to  assign  and  deliver  to  his  said  son  all 
the  rest  of  his  property^  regard  being  paid  to  the  minoritjf  of  his 
chUdreny  so  as  not  to  invest  them  with  any  of  it  before  the  sigd  of 
twenty-one.    In  addition  to  the  three  children  in  existence 
when  the  will  was  made,  the  testator  left  two  sons;  and  the 
question  was,  whether  they  were  entitled  with  their  brother  and 
sisters  to  the  provision  of  maintenance  during  the  life  of  the  wife^ 
which  depended  upon  this,  whether  that  provision  was  o(xifined 
to  children  in  esse  at  the  date  of  the  will?    And  Lord  Abasdqff 
*     M«  R.,  decided  in  favour  of  the  after-bom  sons,  upon  the 
principle  before  stated,  and  would  not  permit  the  general  expression 
''his  children**  to  be  narrowed  by  the  context    He  obeervedt 
that  if  it  were  not  the  case  of  parent  and  child,  the  inference 
must  be  made  that  the  testator  only  intended  to  provide  for  his 
eldest  son  and  two  daughters;  and  his  Honor  remarked  the 
impossibility  under  the  will  to  admit  after-bom  sons  to  a  share  of 
the  residue,  or  to  give  them  the  sums  provided  for  daughters. 

Next  followed  the  case  of  Freemanile  v.  Tayhr  (u),  in  wbidi 
Sir  WHUam  Grant,  upon  the  weight  of  the  last  authority,  made  a 
like  decree  under  similar  circumstances. 
Still  whm  in.       x^  however,  the  intention  of  a  testator  be  clear  to  omfine  his 

tootion  udeur, 

after-born         bounty  to  those  children  only  ^ho  are  living  at  the  making  of 
chiWren  cannot  hig  ^;^,  that  intention  must  prevail  (as  before  observed)  to  the 

exclusion  of  children  afterwards  born*  So  that  if  A  bequeath 
1,000^  to  the  children  of  B.  now  living  (v);  or  to  the  three 
children  of  B.  (who  has  that  number  at  the  date  of  the  will  (and 
another  child  is  bom  to  him  before  the  death  of  the  testator,  it 
cannot  participate  in  the'  legacy ;  because  it  is  manifest  that  the 
three  children  in  existence  when  the  will  was  made,  were  the 
only  persons  designed  to  take  the  l,000il  {w)\  and  the  feurth 


(«)  15  Yes.  368.  (r)  Ambl.  897.  (w)  2  Cos,  191. 
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diild  does  oot  answer  the  description  in  the  will,  so  that  if  one  of     childnii. 
the  diiee  died  shortlj  after  the  date  of  the  instrument,  the  ^/bwrtt  LiTiog  at  the 
drild  could  not  be  permitted  to  stand  in  his  place.  dateoftliewfll. 

Tins  in  Shertr  ▼.  Bishop  {x)y  Nicholas  Fayting  gave  a  l^acy  x%  where  a  le. 
of  3,0002.  stock  to  be  divided  between  the  six  children  of  John  gjcy  wto«> 
Sharer  and  Mary  his  wife,  at  their  ages  of  twenty*one,  &c.  aeventh  U  cx- 
When  die  will  was  made,  there  were  six  children  living,  and  a  ®^™*«^ 
sofenA  was  bom  during  the  life  of  the  testator,  of  whom  he  took 
no  notice  in  two  codicils  which  he  afterwards  added  to  his  wilL 
And  it  was  determined  against  the  claim  of  the  after-bom  child, 
ttDoe  it  was  apparent  that  the  testator  meant  only  to  provide 
far  the  jur  children  of  John  and  Mary  Sherery  who  were  in  esse 
when  he  made  his  will,  and  literally  answered  the  detoiption  of 
die  bequest 

It  is  a  consequence  of  the  seventh  child  not  answering  the  Tboogh  one  of 
descripdoQ  in  the  will,  that  it  could  not  be  let  in  to  take  a  share  ^^^^' 
of  the  legacy,  although  one  of  the  six  children  should  die  before 
the  testator  (y).     And  for  the  same  reason  the  republication  of  andaltbough 
the  will  by  the  codicils,  could  not  remove  the  original  objection,  publishod. 


although  the  will  speaks  as  well  from  the  dates  of  the 
oodicib  as  from  its  own  date,  yet  the  difficulty  remains,  viz.  how 
a  KvemA  child  can  possibly  take  a  share  in  a  legacy  given  by 
wiB  to  Jtr  only  in  existence  at  its  date. 

The  case,  however,  would  be  different  (as  appears  from  that  of  Contra  upon 
Skerer  v.  Bishap,  before  in  part  stated)  if  the  bequest  in  the  ^hra  ^n^, 
wffl  had  been  to  the  children  of  John  and  Mary  Sherer,  living  at  berof  cWldreq 
Vat  date  of  it,  without  mentioning  any  number,  for  thcA  the  will,  will. 
beii^  made  to  speak  from  the  making  of  the  last  codicil,  and 
rftcr  the  seventh  child  was  bom,  that  child  answers  the  description 
of  die  bequest,  which  ought  to  be  read,  *^  to  the  children  of 
Mm  and  Mary  Sherer  living  at  the  date  of  the  cocUciV 

A  Court  of  Equity,  indeed,  uses  all  possible  ingenuity  in 
coustiuiug  testamentary  expressions  in  such  a  manner  as  to 
indode  all  children  in  existence  at  the  testator's  death.  To  this 
piaetiee  may  be  attributed  the  decision  of  the  case  next  stated,  in 
wUck  the  words  ''to  every  child  that  A,  hath  by  his  wife,"  had 
the  tune  eflect  given  to  them  as  if  the  expressions  had  been  ''  to 
every  child  that  A.  shall  have  by  his  wife  at  my  decease."  In 
oriEnary  acceptation,  the  word  **  hath,"  is  applicable  to  objects  in 
cntence,  but  the  Court  thought  it  might  consistently  with  its  habit, 
nd  the  intention,  of  the  testator,  give  a  prospective  sense  to  the 


(<)  4  Bro.  C.  C.  65.  (tj)  3  Bro.  C.  C.  148. 
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Childnnl       term,  in  order  to  indade  the  children  of  A.  living  at  the  death  of 
IdTing  at  the     the  testator. 

death  of  the  The  caae  alluded  to  is,  Bingrose  v.  Bramham  (z),  in  which  the 

Caseahewinir    testator  bequeathed  to  Joseph  Ringrose^B  children^  50i  "  to  every 

the  Court*!       child  he  hath  by  his  wife  EUzabeth/'  to  be  paid  at  twenty-one,  with 

?u  after-lMra^     interest  in  the  meantime.     A  legacy  of  50L  was  also  given  in 

children.  similar  terms  to  Christopher  Rhodes^s  children.   There  ware  eleven 

children  of  Bingrose  and  Bhodes's  living  at  the  date  of  the  will; 

other  three  were  afterwards  bom,  and  alive  at  the  death  of  the 

testator.     And  it  was  decided  by  the  Master  of  the  Rolls  that  the 

three  were  entitled  with  the  eleven  children  to  legacies  of  50L 

each,  his  Honor  remarking,   that  he  might  fairly  construe  the 

won!  hath^  so  as  to  make  it  speak  at  the  time  the  will  took  effect, 

and  let  in  the  children  bom  between  the  making  of  the  instrument 

and  the  death  of  the  testator  (a). 

With  the  case  last  stated,  we  shall  close  the  first  subdivisioD, 
and  proceed  to  consider — 

When  children       2.  When  children  living  at  the  death  of  the  testator,  are  entitled 

toi^t  de2^'      to  the  fund  bequeathed  to  children,  in  exclusion  of  those  after- 
take  in  ezclu.     bom. 

after-born;  Where  a  legacy  is  given  to  a  descript  class  of  individuals,  as 

Reason,  (vis.)    to  children,  in  general  terms,  and  no  period  is  i^pcinted  for  the 
^^^l^^^xM^     distribution  of  it ;  the  l^acy  is  due  at  the  death  of  the  testator ; 

the  payment  of  it  being  merely  postponed  to  the  end  of  a  year 
after  that  event,  for  the  convenience 'of  the  executor  or  admi- 
nistrator in  administering  the  asset&  The  rights,  therefore,  of 
legatees  are  finally  settled  and  determined  at  the  testator's 
decease  (ft).  Upon  this  principle  is  founded  the  well  established 
rule,  that  children  in  existence  at  that  period,  or  legally  consi- 
dered so  to  be,  are  alone  entided  to  participate  in  the  bequest. 
As  an  example  of  this: 

The  testator  bequeathed  his  goods  and  chattels  to  two  persons 
to  pay  debts,  and  the  residue  to  be  employed  for  the  benefit  of 
their  children,  by  the  testator's  daughters,  A*  and  B*  in-  equal 
shares.  The  daughters  had  children  bom  before  the  will  was 
made,  some  afterwards  and  before  the  testator's  death ;  and  others 
after  that  event  The  question  was,  which  of  those  children 
should  take?     And  the  Lord  Chancellor  determined  that   the 


(z)  2  Cox,  884.  gotten,**  see  chap.xxi.  8ect.9,Div.  lu. 

(a)  For  the  construction  of  tlie     subdiv.  27. 
words  ♦♦  begotten*'  and  "to  be  be-  (6)  1  Ball  &  Beat.  459. 
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dififlioD  of  the  proper^  was  to  take  place  at  the  death  of  the     Children. 
testator,  and  for  that  reason  idl  the  children  bom  during  the  Living  at  the 
te8tBtor*8  life,  were  entided.  in  exclosion  of  those  bom  after  his  ^^^  ^^^^ 

.  ^  ^  testator. 

decease  (tf). 

So  in  Vmer  ▼•  FftEncit((i)y  the  bequest  was  ''to  the  children  of 
19  late ngUr  Mary  CrawseTy  Igive  the  sam  of  IfiOOL  to  be  equally 
fivided  among  tbem."  Mtxry  had  three  children  living  when  the 
inn  was  made,  one  of  them  named  WiUiamy  died  before  the 
testator ;  so  that  if  the  terms  of  the  bequest  to  children,  were  to 
be  construed  to  include  those  children  only  who  were  living  at 
the  date  of  the  will,  WUSaM^s  share  would  have  lapsed.  But  if 
those  tenos  were  to  be  constmed  to  include  children  who  should 
be  fiving  at  the  death  of  the  testator,  the  entire  ftind  would  belong 
to  the  two  children  who  were  then  in  existence,  and  answered 
the  description  of  children  of  Maryie).  In  support  of  the  first 
pomt,  it  was  contended  that  the  bequest  to  the  children  ^^ofmy 
bk  sister,^  was  equivalent  to  a  gift  to  them,  ntmdnaiimy  or  was 
the  same  as  if  the  testator  had  used  the  words,  '' to  the  three 
duldren  of  my  kte  nster  Mary^  But  the  Maxter  of  the  BoUg 
ma  of  a  different  opinion,  and  declared  in  fitvour  of  the  two 
nrvivon,  upon  the  principle,  that  where  a  person  bequeaths  pro- 
perty among  his  own  children  generally,  he  is  presimied  to  mean 
MDong  such  of  them  as  shall  be  hvingat  his  death;  apresumption 
eqoally  applicable  in  the  present  instance. 

Again,  in  the  case  of  Butter  v.  Ommaney  (/),  the  bequest  was 
of  S,00(ML  <<  to  all  and  every  the  children  o(  Joseph  BtOter,  deceased, 
nd  thdr  issue  (except  his  nephew  Bernard  Butter)  tO'be  equally 
divided  amongst  them,  share  and  share  alike."  Sir  John  Leach, 
M.  R.,  decided  that  the  l^acy  vested  absolutely  in  the  three 
duldrea  of  Joteph  Butter,  who  were  living  at  the  testatar^s  death, 
to  the  ezclusion  both  of  the  issue  of  those  three  children,  and  of 
the  iasoe  of  such  children  oi  Jacob  Butter  as  died  in  the  testator's 


It  win  make  no  difiSsrence  as  to  the  application  of  the  rule,  ^nd  it  will 
iidioag^  the  terms  of  the  bequest  be  prospective,  and  no  parti-  !!^"^®  "^  ''^^' 
ealar  time  of  payment  is  mentidned;  for  the  fund  will  nevertheless  the  bequest  be 
be  dirisibfe  at  the  testator^s  death,  which  necessarily  excludes  ^^^S^^ 


(c)  Baberi9  ▼•  Wgnum^  \  Bro.  («)  See  infrtit  chap.  8,  sec.  4 

CC.  582,  in  notes;   and  see  Ueatft^  (/)  4  Russ.  70 ;  see  also  Waugk 

▼.  Heatke^  2  Atk.  122 ;  Coieman  y.  v.   Waugh,  2  M.  &  K.  41 ;  Starrs 

Stfrntmr^  1  Yes.  sen.  209.  ▼.  Benbow^  2  lb.  46 ;  Buder  y.  Lowe^ 

(0  2  Bio.  C.  C.  6^8 ;  2  Cox,  190,  10  Sim.  317 ;   Eaiott  y.  ElUoU,  12 

&  C.  Sim.  276. 
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QiUdren. 

^  laving  at  tho 
de«Ui  of  the 
testator. 


Rule  applies, 
though  the  le- 
gacy bo  defea- 
■ible  on  a  tub" 
sequent  condi- 
tioD. 


floaltoBot^ 
withstanding 
pore  of  the 
fimd  be  appro* 
priated  to  pay 
^nn,nities. 


aftep*born  children.  If  then  a  legacy  were  given  **  to  the 
of  my  daughter  Maty  b^^otten  or  to  be  begotten^"  as  in  the  case 
of  SprachUng  v.  Homer  (g);  children  coming  into  existenoe  after 
the  death  of  the  testator  would  be  excluded 

The  last  are  caaea  of  simple  unqualified  bequests  to  chUdren : 
And  the  rule  which  we  have  seen  to  ajqily  to  them,  holds  equally 
where  the  gift  is  general  to  children,  with  a  condition  annexed  to 
it  disposing  of  a  child's  share  upon  its  dying  under  the  age  of 
twenty-one.  The  principle  is  this:  The  l^;acy  being  immediate 
to  children,  the  period  of  vesting  and  dxvishn  unite  at  the  same 
point;  viz.  the  death  of  the  testator;  whence  it  follows,  that  a  child 
bom  after  the  happening  of  such  event  must  be  excluded. 

Accordingly  in  Davidson  v.  Dallas  (k)  the  bequest  was  of  3,0001. 
to  the  children  of  the  testator's  brother  Robert  Davidson;  and  if 
either  of  them  died  under  the  age  of  twenty-one,  the  share  was 
to  go  to  the  survivors.  Six  children  of  Robert  were  living  at  the 
death  of  the  testator,  and  other  two  were  afterwards  bom.  The 
question  was,  whether,  as  the  eldest  child  had  not  attained  twenty* 
one,  (the  supposed  period  for  division  of  the  ftmd),  the  two  after-bom 
children  were  not  entitled  to  parts  of  it  And  Lord  Eldon 
determined  in  the  negative  for  the  reason  before  mentioned. 

It  is  to  be  noticed  in  relation  to  the  above  case,  that  the 
distribution  of  the  l^acy  was  not  actually  deferred  until  the 
children  attained  twenty-one,  a  circumstance  which  makes  it  an 
exception  to  that  class  of  cases,  after  considered,  in  which  children 
poming  into  esse  between  the  death  of  a  testator,  and  the  period 
of  the  eldest  or  youngest  child  attaining  twenty-one  (the  time 
Kben  the  fiind  was  made  divisible)  have  been  allowed  to  partake 
of  it. 

The  principle  which  excludes  children  bora  after  the  testator^a 
death  when  the  fimd  is  distributable  at  that  period,  will  also 
prevent  such  children  taking  shares^  notwithstanding  the  testator 
has  directed  part  of  it  to  be  appropriated  to  secure  the  payment 
of  annuities,  which  for  that  reason  cannot  be  divided  at  his 
decease  with  the  remainder.  For  although  where  the  interest  of 
a  sum  of  money  is  bequeadbed  to  u^  for  life,  and  the  capital  at 
his  death  to  the  children  of  j?*  oU  the  children  of  the  latter,  bom 
in  the  lifetime  of  A.  will  be  entitled,  (and  not  those  only  in 
existence  at  the  death  of  the  testator,  as  will  afterwards  appear) ; 
yet  in  the  present  case,  as  the  appropriation  operates  as  a  mere 


ig)  I  Dick.  344. 

(A)  14  Yes.  576,  an4  s^  jScaU  v,  Harwood^  5  Mndd.  332. 
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tempofaiy  separatioii  of  a  part  of  the  fund  to  answer  a  particular      cfaildKn. 
ofagecty  and  is  no  impediment  to  the  division  of  the  remainder  at  LWitig  at  the 
the  death  of  the  testator,  (the  time  when  the  whole  would  unques-  ^^^  ^  ^ 

^  *  testator. 

tiooaUj  have  been  distributable  if  no  such  appropriation  of  a 
portion  of  it  had  been  directed),  the  money,  so  set  apart  to  answer 
the  particular  purpose,  must  follow  and  belong  to  the  persons 
entided  to  the  property  out  of  which  it  was  taken,  those  persons 
being  such  of  ^  children  of  B.  as  were  liying  at  the  death  of  the 
The  following  b  an  authority  in  confirmation  of  these 


In  JEBU  V.  Guipman  (i)  the  testator  gave  specific  legacies  in 
for  all  the  children  of  hb  daughter  Sarah  by  name,  and 
dien  in  existence,  to  sons  at  twenty-three,  and  to  daughters  at 
twenty-one,  with  intermediate  interest  for  their  education,  directing 
the  surplus  to  accumulate  for  the  benefit  of  the  legatees,  until  it 
became  divisible,  with  benefit  of  survivorship.  He  then  proceeded 
So  give  the  residue  of  his  estate  in  trust  fi>r  off  his  grandchildren 
by  bis  said  dau^ter,  to  be  applied  for  their  benefit  **  as  aforesaid.'' 
The  testator  afterwards  gave  by  a  codicil  some  annuities  for  life, 
dvectiog  IfiOOL  to  be  appropriated  to  answer  them.     A  grand- 
child bom  after  the  death  of  the  testator  and  in  the  lifetime  of 
the  annuitants,  claimed  a  diare  of  the  funds,  which  was  attempted 
to  be  supported  on  the  circumstance  of  the  1,000/L  not  being 
dislribatable  while  the  annuitants  were  alive;  whence  it  was 
contended  that  the  efiect  of  the  appropriation  was  to  let  in  the 
aftep-bom  child  not  only  to  a  share  of  the  l,000iL  but  also  to  a 
■hnre  of  the  residue;  and  it  was  admitted  on  the  part  of  the 
grandchild,  that  the  phrase  ''as  aforesaid,"  could  not  by  anything 
to  which  it  was  applicable,  have  the  efiect  of  postponing  the  dis- 
tribotion  of  the  residue  to  a  period  beyond  die  testator^s  death. 
And  Lord  T^urbwy  C.  decreed  against  the  claim  of  the  grand- 
dhildy  declaring  that  the  whole  residue  was  divisible  at  the  death 
of  the  testator;  and  that  since  grandchildren  only  who  were 
living  at  that  time  were  entided,  they  alone  could  claim  whatever 
dlKNild  fiirm  part  of  it,  as  the  1,00021  would  do  upon  the  deaths  of 
die  annuitants.    And  his  Lordship  observed,  it  would  be  repugnant 
to  say  diat  one  part  of  the  residue  so  given  should  go  one  way, 
and  odier  part  (1,000^)  another. 

Ahhoogh  such  be  die  general  nile  in  regard  to  the  exclusion  of  Exceptiont  to 

(0  1  Yes.  jun.   405;  SBro.  Cl  C.  391 ;  S.  C.  ed.  by  Bdt;  and  see 
Siigldom  T.  GUberi,  1  Ck>x,  68. 
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Chadran.  chOdr^n  bom  after  the  testator^s  death,  it  is  yet  subject  to  altenitioa 
Living  «c  the  ^™  ^®  ititentioa  of  a  testator  appearing  opon  the  &ce  of  hb 
dcftth  of  the      ^JiL    Jf  then  the  intention  be  manifest,  (though  not  so  directly 

^ expressed  in  words)  to  include  all  the  diildren  of  a  pardcolar 

int^tion  to  peison,  that  intention  will  prevail  notwithstanding  the  terms  of  the 
include  all  gift  would  not  alone  let  in  after-bom  children.  The  distcibutioii^ 
dear  from  the  thereforei  will  in  such  cases  be  deferred,  in  order  to  let  in  all 
context  of  will  children,  whensoever  bom,  to  take  shares  of  the  ftmd. 

An  instance  of  this  kind  occurred  under  Mr.  Shepherd's  will(j) 
by  which  he  devised  the  residue  of  hb  real  and  personal  estates 
to  such  child  or  children  as  his  daughter  Frances  G&son  should 
have^  whether  male  or  female,  in  equal  shares,  (a  devise,  whichy* 
as  we  have  seen,  would  not  have  permitted  children  coming  in 
es^  after  the  testator's  death  to  have  taken  shares  of  the  fund). 
The  testator  then  declared,  that  if  his  daughter  should  die  without 
such  issue,  the  residue  should  go  to  C  Jtffetscn  and  Joseph  Pyke, 
in  equal  proportions*  By  a  codicil,  he  substituted  Samuel  Shep- 
herd  in  the  place  of  Mr.  Jefferson^  and  devised  to  them  the  residue 
in  common  for  life,  in  the  event  of  bis  daughter's  death,  wUhaut 
leaxrinff  issue^  but  if  she  left  any  child  or  children,  he  directed 
that  as  certain  annuities  he  had  given  by  his  will  fell  in,  they 
should  be  divided  among  such  children.  It  appears  to  have  been 
the  opinions  of  Lwds  Harduneke  and  Northingtonf  that  aU  the 
children  of  Mrs.  Gibson  which  she  might  leave  at  her  death  would 
be  entitled. 

The  ground  of  their  Lordships'  opinions  must  have  been,  that 
since  the  words  of  the  bequest  were  sufficient  to  include  all  the 
children  of  Mrs.  Gibson,  and  his  intention  to  do  so  was  clear, 
from  the  ultimate  disposition  of  the  fund  upon  the  contingency  of 
Mrs.  GibsasCs  death  toUJwut  leaxing  any  child,  that  intention  was 
to  be  performed  which  necessarily  postponed  the  final  distributicHi 
of  the  property  until  the  determination  of  Mrs.  Gibsoris  life.  I^ 
indeed,  it  had  been  decided  that  children  coming  in  ewe  o&et  the 
testator's  death  were  excluded,  this  strange  effect  might  have 
been  produced;  if  Mrs.  OSbson  happened  to  have  no  child 
living  when  the  testator  died,  but  had  children  at  her  decease, 
although  they  could  not  take  any  thing,  yet  their  existence 
would  have  prevented  the  limitation  ever  taking  effect,  since  it 
depended  upon  Mrs.   GibsmCs  death  witiiout  leaving  a  child. 


-    {j)    Shepherd  v.  Ingram^  Amb.  448;    1  Ves.  sen.  485,  hy  the  names 
of  Oihson  V.  Rogers, 
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Such  a  constroction,  therefore,  would  have  made  the  testator     CkSMnn. 

£e  mtestate  (A).  In  ▼«ntre  n 

mere  oonsi* 
dered  ckildren 

3.  The  qaesdoQ  whether  a  child  in  ventre  sa  mere  can  take  a  inesse. 
ahare  in  a  ftmd  bequeathed  to  children  under  a  general  descrip-  ^^^tre  eSS^ 
ticm  of  ••diildren,"  or  of'*  children  living  at  the  testatoi*8  death,"  Ued  with 
does  not  appear  to  have  been  finally  settled  previous  to  the  ^\|,^death  of 


of  the  Court  of  Common  Pleas  in  favour  of  the  child,  in  it»  parent. 
tbe  eaae  cSDoe  v.  Clarhe(l),  sent  out  of  Chancery  for  the  opinion 
of  the  Judges,  and  which  case  was  to  the  following  efiect: — 

The  testator  devised  the  premises  in  question  to  his  brother 
Matrjf  Clarke  for  life,  remainder  ^'  to  the  use  of  all  and  every  such 
diild  or  children,  whether  male  or  female,  of  his  brother  Henry, 
as  abould  be  living  at  the  time  of  his  decease,  other  than  and 
except  B.  his  (the  testator's)  niece,  as  tenants  in  common,''  &c. 
Semry  Clarke^  after  surviving  the  testator,  left  at  his  death  three 
danghten,  and  his  wife  pregnant  with  another  daughter,  who 
bom.     The  question  was,  whether  the  daughter  in  ventre  sa 
at  the  death  of  her  father,  Senry  Clarke,  was  entitled  with 
lier  sisterB,  under  the  description  in  the  will,  as  a  chUd  Uviny  at 
Hewr^s  decease?     And  Eyre,  C.  J.  said,  "  I  have  no  doubt  on 
any  view  of  this  case.     It  is  plain,  from  the  words  of  the  will, 
diat  the  testator  meant  that  all  the  children  whom  his  brother 
dbfxdd  leave  behind  him  should  be  benefited ;  but  independent  of 
fSkh  bUentUm,  I  hold,  that  an  infant  in  verUre  sa  mere,  who  by  the 
order  and  course  <^  nature  is  Uving,  comes  clearly  within  the 
description  of  *'  children  living  at  the  time  of  his  decease."    The 
remarks  of  BuUer,  J.  were,  "  In  equity  there  are  two  classes  of 
cases  upon  the  present  subject :  the  first,  where  the  bequest  is  in 
die  nature  of  a  portion  or  provision  for  children,  and  there  an 
after-bom  child  takes  his  share  with  the  rest ;  of  which  class  is 
tlie  case  of  Mittar  v.  Turner  (m).  The  second,  where  the  bequest 
arises  firom  some  motives  of  personal  afiection ;  and  there  it  is 
confined  to  children  actually  in  existence.     Of  this  second  class 
the  case  of  Cooper  v.  Forbes  (n) ;  which  therefore  makes  a 


(i)  See  the  cases  of  MiUs  ▼.  Nor-  v.  BeaUj  and  Northey  y.   Strange^ 

m,  dVes.  835;  and  DeJKs  v.  OM-  1  P.  Wms.  244,  341. 
jdwttfl;  1  Meriv.  417,  stated  m/m,         (n)  2  Bro.  C.  C.  63;  and  see  JBt- 

p.  5\  and  52.  Umn  v.  Aireif^  1  Ves.  sen.  HI ;  Ben^ 

(!)  2  H.  Blackst  Rep.  C.  P.  399 ;  net  v.  Haneywood,  Ambl.  708,  711 ; 

2  Bro.  C.  C.  320 ;  2  Yes.  jan.  673,  and  Piermm  v.  Garnet,  2  Bro.  C.  C. 

&  C.  38. 

(si)  1  Yes^  sen.  85 ;  and  sec  Beale 
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Childraii. 

InventreM 
iD6ra«  oonsi* 
dered  ohOdrea 
ini 


Striking  difierence  between  that  and  the  present  case,  Here  the 
bequest  is  not  confined  to  children  living  at  the  death  of  the 
testator,  but  it  is  kept  open  till  the  death  of  his  brother.  It 
seemSy  indeed,  now  settled,  that  an  infiuit  en  ventre  9a  mere  shall 
be  considered,  generally  speaking,  as  bom  for  all  purposes,^  He 
awn  ben^(o).  In  reply,  the  Chief  JtuHee  observed,  that  the  two 
classes  of  cases  in  equity  proceeded  on  a  distinction  whidi  had 
always  appeared  to  him  extremely  unsatisfactoiy,  and  unfit  to  be 
the  ground  of  any  decision  whatever. 

It  seems  that  the  above  decision  of  the  Court  c^  Conrnum  Fletu, 
and  the  approval  of  it  by  the  Court  of  Chancery,  have  shaken 
the  authority  of  the  second  class  of  cases  referred  ta  It  was 
truly  observed,  that  the  distinction  made  by  the  cases  in  equity 
when  a  legBucj  is  given  to  children  as  a  poriiany  and  vdien  as  a 
bavntyf  in  regard  to  the  admission  or  non-admission  of  a  post- 
humous child  to  share  in  the  bequest,  is  too  subtle  and  unsada- 
fiictory.  For  when  it  is  considered  how  very  inconsistent  with 
probability  it  is,  that  when  a  person  bequeaths  a  legacy  in  such 
general  terms  as  to  ^*  children,"  or  ^'  to  the  children  of  A.  \mng 
at  A.'b  death,"  he  should  intend  those  only  to  take  who  might 
be  actually  bom  at  ^'s  decease,  and  that  a  child  in  ventre  ea  mere 
should  be  excluded  merely  because  it  happened  not  to  come  into 
existence  until  a  few  days  or  weeks  after  A.*b  death,  it  becomes 
a  subject  of  surprise,  how  such  a  distinction  as  we  find  in  the 
cases  should  have  ever  prevailed.  Besides,  the  construction  that 
a  duld  en  venire  sa  mere  might  take  under  so  general  a  description, 
was  offering  no  violation  to  any  rule  of  law,  as  in  most  instances 
the  law  considers  a  posthumous  child  the  same  as  if  it  had  been 
bom  befiire  the  death  of  its  father.  A  devise  to  it  is  good  (/»). 
It  may  be  vouched  in  a  recovery,  although  for  the  purpose  of 
answering  over  in  value  (q).  It  may  be  the  subject  of  murder  (r). 
It  may  take  under  the  Statute  of  IKstribution  as  a  diild  living  at 
the  intestate^s  death  (s).  It  may  be  entitled  to  the  benefit  of  a 
chaige  for  raising  portions  for  diildren  living  at  the  death  of  the 
testator  (t).  An  injunction  may  be  obtained  on  its  behalf  to  stop 
the  commission  of  waste  (k).  It  will  prevent  a  remainder  from 
taking  efiect  which  depended  upon  the  death  of  its  fiither  without 


(o)  See  Doe  ▼.  Lamxukire,  6  T.R. 
49. 

(p)  Seatterwood  v.  Sdge,  1  Salk; 
229. 

(q)  1  Inst.  990,  a* 

(r)  3  Inst.  50,  51. 


(«)  Ednards  ▼.  JFVmpikiii,  2  P. 
Wms.  446 ;  WaOu  ▼.  Hodt&n,  2  Atlr« 
114. 

(0  Hale  T.  Hale,  Pre.  Ch.  50; 

(tt)  Mn^frave  v.  Perry,  2  Vem. 
710. 
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lesviog  iBBoe  (v),    A  limitation  to  it  for  life,  with  remainder  to     childMii. 
its  fint  and  other  sons  succesfiivelj  in  tail,  will,  as  it  seems,  be  a  Living  whcii~ 
good  limitation;    which  could  not  be  so,  unless  a  posthumous  ^^^^-^^ 
diild  were  considered  in  law  a  child  in  esse  (w).    Upon  the  butable  after 
whole  it  appears  to  be  a  right  conclusion,  that  there  is  no  solid  deL^^*^ ' 
reason  why  a  diild  in  venire  ea  mere  should  not  be  considered 
gcneiaUj  as  in  existenoe.    Modem  authorities,  and  the  solemn 
dechrations  of  Judges  in  them,  and  in  other  cases,  are  sufficient 
Id  aiithoriae  the  proposition,  ^that  posthumous  children  are 
cntided  to  all  the  privileges  and  advantages  which  they  would 
have  enjoyed  if  they  had  been  actually  bom  at  the  time  their 
ri^la  accrued." 

In  aoeoidance  with  such  proposition,  the  case  of  Bawttns  v. 
BmMni  {x)  was  determined  There  the  testator,  after  providing 
lor  hia  dandier,  bequeathed  *'to  each  and  every  of  his  other 
diildien  then  txwn,  or  thereafter  to  be  bom,  and  who  should  be 
Ummf  at  Ae  time  of  his  decease,  5fiQQL  a  piece,  &a  The  only 
question  was,  whether  a  child  en  venire  sa  mere  at  the  death  of 
die  testator,  and  bom  seven  months  afterwards,  was  entitled? 
And  the  Chanedlor  decided  in  the  affirmative  upon  the  authority 
of  die  befiire  stated  case  of  Doe  v.  Oarke. 

Since  the  preceding  observations  were  written,  it  has  been 
decided,  that  a  child  en  ventre  sa  mere  is  entitled  under  die 
deacriptioii  of  a  diild  bom  at  the  testator's  death.  In  the  case 
ailiided  to^  the  testator  bequeathed  a  legacy  upon  trust  for  all 
the  children  of  A.  *'bom  in  my  lifetime."  And  his  Honor  the 
Vice  Chancellor  decided,  that  a  child  of  which  A.  was  eneemte  at 
die  testatcur^s  death  was  entided  to  a  share  (y). 

The  right  of  a  posthumous  child  in  a  fund  bequeathed  to 
^duUren"  cannot  be  disputed  when  the  period  of  dwision  is 
dflfened  beyond  die  teatatoi^s  deadi,  and  the  child  is  bom  before 
that  time  arrives.    We  shall  therefore  next  consider — 

4.  When  childien  living  at  the  time  the  fimd  becomes  distri*  yrhm  children 
hoftabk  aflet  the  testate^  deadi,  are  and  are  not  entided  hi  ^^^ 
fmfhMion  (tf  those  bom  subsequendy  to  that  event  beoomM  d». 

It  is  now  setded  that  when  legacies  are  ghen  to  a  class  of  ff^^J^ 

(v)  Bmdei  v.  Boptgeod,    1  P.  («)  2  Cos,  425. 

WiK.  407.  ^)  7Voio0r  v.SHttSi,  1  Sim.  k  Sin. 

(v)  XoiVV.J9lMAa22;8yes.486;  181.   Far  cases  of  res!  estate,  see 

TTerst  Bq>.  100{  i9.  C  sad  per  Wkiieloek  v.  Heddon,  1  B.  &  P.248; 


BsBsTy  J.  Tkdksssn  v.  Wooeffordj     uadZaMaskireY. LamsMrs.^T.^. 
4Yci.822.  49. 
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individuak  generallj,  payable  at  a  future  period,  as  to  the 
children  of  B.  when  the  youngest  shall  attain  the  age  of  twenty* 
one,  or  to  be  divided  among  them  upon  the  death  of  C.  any 
child  who  can  entitle  itself  under  the  description  at  the  time  when 
the  fund  is  to  be  dtrnded^  may  claim  a  share,  viz.  as  well  children 
Uving  at  the  period  of  distribution,  although  not  bom  till  after 
the  testator's  death,  as  those  bom  before  and  living  at  the 
happening  of  that  event  This  rule  is  founded  upon  the  anxiety 
of  a  Court  of  Equity  to  effectuate  the  intention  of  testators  in 
providing  for  as  many  children  as  possible  with  convenience.  It 
therefore  does  not  unalterably  confine  the  number  to  the  time 
when  the  interests  vest,  which  in  general  is  at  the  death  of  the 
testator,  but  prolongs  the  period  to  the  happening  of  an  event 
upon  which  a  determinate  share  of  the  fund  becomes  payable  (zy 
The  following  cases  will  confirm  the  preceding  remarks;  but 
which  it  will  be  convenient  to  consider  under  the  following 
heads:  First,  when  the  division  is  postponed  until  the  children 
attain  a  particular  age;  and,  secondly,  when  the  distribution  is 
deferred  till  the  death  of  a  particular  person*    And, 

First,  when  the  division  of  the  fimd  is  postponed  until  a  child 
or  children  attain  a  particular  age. 

If  a  legacy  be  given  to  the  children  of  ^.  at  the  age  of  twenty- 
one,  in  that  case,  so  soon  as  the  eldest  arrives  at  that  period, 
the  fund  is  distributable  among  so  many  as  are  in  existence  at 
that  time ;  and  no  child  bora  afterwards  can  be  admitted  to  a 
share,  because  the  period  of  division  fixes  the  number  of  the 
legatees.  Distribution  is  then  made,  and  nothing  remains  for 
fiitnre  partition  (a). 

In  Gibnore  v.  Severn  {b)^  the  testator  bequeathed  to  the  children 
of  his  sister  Jane  S50L  with  interest,  to  be  paid  equally  amongst 
them  as  they  severally  attained  twenty-one,  with  benefit  of 
survivorship.  Jane  had  two  children  at  the  testator's  death; 
another  child  was  afterwards  bom  during  the  infancy  of  the 
other  two ;  and  the  Court  was  of  opinion  that  since  the  after- 
bom  child  came  into  existence  before  the  eldest  attained  twenty- 
one,  it  was  entitled  to  a  share  of  the  legacy. 

And  in  Prescatt  v.  Lang  (M),  the  Court  ordered  the  share  of  a 


(z)  I  Ball  &  Beat,  459. 

(a)  1  BsU  &  Beat.  459,  488; 
Aniirew*  v.  Partington^  3  Bro.  C.  C. 
4fi^\  tee  also  Curtis  v.  Curtis^  6 
iiad.  14 ;  Titcomb  v.  BuOery  3  Sim. 


417;  BabnT.BaIm,Jb.4Q2iCiark* 
V.  CSarke,  S  Sim.  59. 

(b)  1  Bro.  C.  C.  582,  ed.  by  Belt. 

(M)  2  Yea.  jon.  690. 
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child  to  be  paid  who  had  attained  the  age  of  twenty-one,  the      CbUdren, 
Teat  being  in&nts;   the  effect  of  which  would  be  to  exclude  LWing  when 
afier-bom  children*  the  fund  be- 

In  that  case,  the  beqaest  was  to  trustees  of  l6fiO0L  for  the  butable  after 
latator*8  gcandsoos,  Gwrge^  C%ar&9,and  2%<mutf,and  his  grand-  ^^^*^*^' 
daughter^  Jugusta  and  Saphm,  (the  five  children  of  his  son 
Thomas  PrescoU)  and  all  the  children  of  his  said  son  equally; 
the  shares  of  sons  to  be  paid  at  twenty-one,  and  of  daughters  at 
that  age  <x  marriage,  with  consent.  George  having  attained  the 
age  required,  the  Court  at  his  suit  ordered  his  share  to  be  imme- 
diatdy  paid  to  him,  the  period  for  the  final  division  of  the  fimd 
l^niigttTived. 

So  in  Ho$U  v«  PraU  {c\  the  testator  after  directing  a  sale  of 
\m  real  and  personal  estates^  and  payment  of  debts,  &a,  gave 
the  remainder  of  the  proceeds  and  money  to  trustees,  to  place 
at  iDtenaty  and  apply  a  sufficient  part  of  it  for  the  maintenance 
aod  education  of  a£  the  children  of  Dixon  Haste  and  wife,  until 
liiey  attained  the  age  of  sixteen,  at  which  time  they  were  to 
Moeive  the  capital  equally.  There  were  nine  children,  some  of 
^dbom  were  horn  after  the  eldest  child  attained  his  age  of  sixteen; 
aad  the  Court  determined  that  those  after-bom  children  were 
ezcloded  from  participating  in  the  residue,  since  they  were  not 
in  esse  when  the  fimd  was  to  be  divided,  viz»  when  the  eldest 
duld  attained  the  age  of  sixteen ;  and  the  Chancellor  remarked, 
that  such  conatroction  was  an  extremely  convenient  one. 

Vf  however,  the  period  appointed  by  a -testator  for  the  distri- 
faotioD  of  the  fimd,  be  such  as  to  admit  of  all  children,  whenever 
born,  that  a  particular  person  may  have,  they  vrill  be  entitled; 
fiv  the  rule  before  stated,  is  not  infringed  upon  in  this  instance,  wben  all  chil- 
Huml  if  the  bequest  be  to  all  the  children  of  JB.  to  be  paid  when  <iren  idmitted, 
the  j^mmgest  attams  the  age  of  twenty-one ;  the  penod  of  dis^  beingpoeu 
tribution  being  postponed  until  the  youngest  child  which  B.  may  ^'^^'^^1^'^^ 
ever  have,  shall  arrive  at  that  age,  necessarily  and  properly  lets  taiodi  si. 
in  all  the  children  of  JS. 

lliis  was  determined  in  the  case  of  Hughes  vf  Hughes  (d),  in 
wUdi  the  testator  devised  the  reudue  of  the  rents  and  interest 
of  his  real  and  personal  estates^  in  trusty  for  the  maintenance  and 
education  of  all  the  children  of  his  three  daughtena^  BAecca, 
SusatmOf  and  Devereux,  equally,  until  the  youngest  of  his  said 
9«idcliildren  attained  twenty-one ;   and  in  the  event  of  any 


(c)  S  Vet.  790.  14  Yes.  256;   see  alto  Darker  t. 

Id)  SBro.  C.  0.  352,  ed..by  BeU,     Darker,  I  Crom.  &  M.  850. 
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of  them  dying  before  that  period,  leaving  legitimate  childieD, 
such  children  were  to  be  entitled  to  the  flhares  of  their  parents ; 
and  when  tuck  ywangttt  grandchild  attained  twentg-cncj  the 
testator  gave  a  share  of  the  capital  to  such  his  grandchildren 
as  should  be  then  living,  and  to  the  children  of  such  as  should 
be  then  dead.  At  the  testator^s  death,  Deverenx  had  six  diildrefi^ 
and  another  child  was  afterwards  bom.  lUbecca  had  onlj  one 
when  the  testator  died,  but  another  afterwards;  and  SvMamut 
had  four  children  at  the  testator's  death,  and  two  more  afl»r  that 
event  The  question  veas,  whether  the  children  born  after  the 
decease  of  the  testator,  should  participate  ip  the  fund  with  those 
in  eMeat  that  period?  And  Lord  ThurUno  decreed  in  the  affirma- 
tive, upon  the  principle  that  the  fond  was  to  be  kept  entire  until 
the  yowtgest  child  of  the  testator's  three  daught^^  attained  the 
age  of  twenty-one. 

The  following  case  is  an  authority  that  a  child  of  a  second 
may  take  with  children  of  a  prior  marriage,  although  the  first 
huduind  were  living  when  the  will  was  made.  So  that  if  a  legacy 
were  given  to  the  children  oi  A»  to  be  paid  at  their  ages  of 
twen^-K>ne,  and  A.  married  again  after  the  testator^s  death,  and 
had  a  child  by  tha^  marriage,  before  the  eldest  of  the  first 
marriage  attained  twenty-one,  such  child  would  be  Entitled  to 
share  the  legacy  with  the  children  of  the  former  marriage.  The 
case  also  proves,  that  in  order  to  confine  the  generality  of  the 
word  '^children,"  to  those  of  the  first  marriage,  it  must  dearly 
appear  (e),  that  the  lestator  meant  by  the  term  ''chrldien,'' 
those  only  of  that  marriage;  and  that  conjecture  or  private 
opinion  or  belief  of  his  intention  to  use  the  word  in  such  a 
restricted  sense  will  be  ineflectual. 

Thus  in  BarringUm  v.  Tristram  (/),  Admiral  Bamngtan 
bequeathed  5,000il  three  per  cent  consols,  in  trust  for  all  the 
children  of  his  niece,  Mrs.  Trigtram,  the  wife  of  Thanuxs 
TVUtramf  in  equal  shares;  to  be  vested  interests  in,  and 
transferred  to  such  of  them  as  should  be  sons,  at  twenty-one, 
and  to  daughters  at  that  age,  or  on  marriage  with  consent, 
with  benefit  of  survivorship,  directing  a  sufficient  part  of  the 
dividends  to  be  applied  for  their  maintenance,  without  any 
regard  to  the  abiUty  of  fhar  father  i  but  if  any  of  them  died  bdbre 
their  interest  vested  leaving  issue,  it  was  to  stand  in  the  jdace  of 
its  parent    And  if  all  the  children  of  Mrs.  TrtBtram  died  before 


(e)  As  in  AiflMI  V.  Yenm^  1  Eden,  64,  71« 

(/)  6  Yet.  S45;  lee  abo  CHficAeftv.  rosraftm^  1  Russ.  ft  If jl.  541. 
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thej  became  entitled  as  aforesaid,  and  without  leaving  issue,  the     cbiMren. 
5,000L  annuities  were  to  be  in  trust  for  all  the  children  of  BaT-  Li?iiigwheii 
wmjftan,  Price^  who  ahoold  be  living  at  the  death  of  the  survwinff  ^^^^"^^^ 
of  Mn.  Tristram.    The  testator  died  soon  after  the  date  of  buuUe  after 


hiB  wilL  Thomas  Tristram  died  about  a  year  before  him, -leaving  ^^^j^ 
six  childien*  Mrs.  Trigtram  married  again,  and  had  one  child, 
Lsmsa  CooAe,  who  claimed  a  share  of  die  annuities.  Against 
ihftt  demand  it  was  urged,  if  the  construction  were  extended 
to  a  child  coming  into  esse  after  the  death  of  the  testator,  it  must 
also  be  extended  under  the  will,  so  as  to  give  to  the  children  of 
that  diikl  a  proportion  of  the  fund,  at  the  age  of  twenty-nme, 
whidi  would  be  prolonging  the  vesting  to  a  period  beyond  that 
allowed  by  law;  a  difficulty  which  could  not  occur  if  it  were 
nndentood,  children  living  at  the  testator^s  death.  To  that 
argument  Lord  JEUon  answered,  that  the  rule  being  long  settled 
which  lets  in  all  children  bom  before  a  sluu^  of  the  fund  is 
pqraUe,  the  objection  taken  in  this  case,  was  no  more  than  that 
o{  a  testator  having  given  property  to  persons  whom  the  law 
ascertains,  with  a  limitation  over,  which  could  not  take  effect; 
instances  of  which  occurred  every  day:  and  although  his  Lord- 
ship expressed,  as  his  privaie  opinion,  that  the  admiral  never 
aMUemplated  his  niece's  second  marriage,  and  that  the  objects  of 
his  boonty  were  her  children  by  Mr.  Tristram,  yet  he  considered 
that  intenti<m  not  to  be  sufliciently  clear  upon  wUch  to  found  a 
jmkeial  opinion  against  the  general  words  in  the  will  He,  there- 
fore, after  expressing  a  strong  conjecture  a^nst  that  opinion  in 
M^jmUdal  sense,  declared,  that  every  child  of  Mrs.  Tristram  (then 
Cooke)  should  take,  who  might  come  into  existence  before  any  of 
her  SODS  attained  twenty^ne,  or  any  of  her  daughters  attained 
that  age  or  married,  or  any  child  manied  and  died  under  twenty- 
one,  leaving  issue. 

Besides  the  objection  taken  to  the  role  itself  (befcne  stated),  it 
is  obvious  that  there  are  circumstances  in  the  last  case  affording 
strong  presuo^tion,  that  the  testator  merely  intended  to  provide 
for  the  chiMren  of  his  niece  by  Mr.  Tristram.  It  id  true  that  in 
making  the  gift  to  the  children  of  his  niece,  he  calls  her  **  the 
wife  of  the  Reverend  Tlunnas  Tristram^  which  are  words  of 
mere  deacripdon,  and  from  whence  no  inference  whatever  arises ; 
but  a  very  probable  conjecture  results  from  the  clause  of  main- 
tenaooe  directed  to  be  allowed  the  children  without  regard  to 
die  abili^  of  **their/att^,''  that  by  the  term  « father"  Mr.  Tru- 
tram  then  living  was  personally  alhided  to,  and  consequendy  that 
die  nieoe'a  diildren  by  him  were  al<me  intended  to  take  the 

vou  I.  K 
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Children.  provision.  Lord  Eldan,  however,  repelled  the  presumption  in 
Li?ingwhen  observing,  that  there  were  no  words  to  the  above  effe^  and 
the fttod be-      ^^^  ^.j^^  word  "father"  in  the  passajre  was  insufficient  to  prevent 

comet  distn.  ^       ^  r      ~o  r 

butable  after  the  application  of  the  general  rule.  It  may  be  also  observed, 
del^***"*  that  in  the  gift  over  of  the  fund,  the  exclusion  of  the  children  of 
Barrington  Price  who  should  not  be  living  at  the  death  of  the 
stirvwing  child  of  Mrs.  Tristram^  might  induce  a  presumption 
that  the  testator  only  meant  children  by  Mr.  Tristram^  and  so 
thought  Lord  Eldon;  but  his  Lordship  remarked,  it  would  be 
very  difficult  to  make  out  the  title  of  the  children  of  Barrington 
Price  against  those  of  Mrs.  Tristram  by  any  other  husband. 

In  Stopford  v.  Chatoorth  (g).  Lord  Langdak^  M.  R.,  held  upon 

the  context  of  the  will,  the  testator  only  referred  to  the  children 

of  his  daughter  by  her  then  husband,  and  that  children  of  a 

second  marriage  were  not  entitled  to  participate  in  the  fund.. 

Though  teau-        Since  the  rule  excluding  children  fix>m  a  participation  in  the 

Sie^Sw^ajil-  P^P^'^yj  ^^^  *^  ^^^  ^^  being  when  an  eldest  child  attains 
dren,  sdll  those  twenty-one,  and  then  entitled  to  call  for  his  share,  is  founded 
^'after^the  upou  com'enience  and  necessity,  slight  circumstances  of  intention 
time  fixed  for  iq  include  all  children  generally^  will  not  be  permitted  to  fbrm 
fund  cannot  exceptions  out  of  it.  If  then  a  testator  not  only  give  a  legacy  to 
the  children  of  A.  at  twenty-one,  but  add  the  expression  "  bom 
or  to  be  bom,"  still  a  child  coming  into  esse  afler  the  eldest  has 
attained  the  above  age,  will  be  excluded. 

Accordingly  in  Wki&read  v.  Lord  St  John  (A),  the  bequest  Was 
of  12,000Z.  to  trustees,  to  apply  the  interest  towards  the  education 
of  all  the  children  of  the  testator's  daughter.  Lady  St  John,  during 
their  minorities,  or  until  marriage  with  consent;  and  the  trustees 
were  directed  to  pay  the  principal  **  unto  and  among  the  child 
and  children  of  his  said  daughter  by  Lord  St  John  bom  or  to 
be  bom,  as  many  as  there  might  be,  in  equal  shares,*'  when  and 
as  they  should  attain  their  ages  of  twenty-one,  or  be  married 
with  consent,  &c. ;  with  benefit  of  survivorship,  and  a  limitar 
tion  over,  in  the  event  of  oB  dying  before  twenty-one,  or 
marriage,  &c.  There  wer^  four  children  of  Lord  and  Lady  St 
John^  two  of  whom  having  attuned  twenty-one,  petitioned  for 
their  shares:  a  request  which  could  not  have  been  granted^  if  all 
the  children  that  Lord  and  Lady  St  John  might  in  future  have 
were  entitled  to  portions  of  the  legacy:  and  Jx>rd  EUbn 
ordered  payment  of  two-fourths  to  the  adult  legatees,  upon  the 
foundation  of  the  mle  before  mentioned. 

(g)  8  Beay.  331. 
(h)  10  Yes.  152 ;  see  also  Buder  y.  Zotre,  10  Sim.  317. 
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Upon  the  authority  of  the  last  was  decided  the  case  of  OUbert  children. 
▼.  Bo9rman{i)^  in  which  a  residue  was  bequeathed  to  the  Lmng  when 
plaintiff,  nommOxnt^  and  **  all  the  other  children  hereafter  to  be  ^^  fun^.bc: 

in/>i"-iii«i  !•  /»  mi       cones  distn* 

Mra,  of  a  child  of  the  testator,  at  their  ages  of  twenty  <K>ne.     The  butablc  after 
phintiff  having  attained  that  age,  applied  for  the  fund,  which  acttlT**^'* 
Sir  fViBkan  Grant  ordered  to  be  paid,  observing,  that  children 
bom  aAerwards  are  excluded  of  necessity  when  a  partial  distri" 
bntion  is  to  take  place;  though^  if  that  ciicumstanoe  did  not 
prevent  it,  all  would  be  entitled. 

Bat  as  a  testator  may  manifest  his  intention  to  include  all  the  fixceptiom  to 
diildren  that  an  individual  may  ever  have,  where  no  period  for  ^  ^^^ 
divirion  of  the  fend  is  expressly  appointed  by  him,  and  such 
intent  will  be  executed  (j);  so  he  may  do  in  instances  where, 
•hhoo;^  the  shares  of  children  are  directed  by  him  to  be  paid 
at  twen^-one,  the  wh(^  context  of  his  will  shows  distinctly, 
tbat  he  meant  to  provide  for  all  the  children  such  individual 
an^  ever  have:  and  upon  this  principle^  that  where  the  preat 
object  of  a  testator  appears  to  be  to  include  within  the  terms  of 
lu8  bounty  aB  the  children  of  A»  which  is  consistent  with  a 
ftrtiatbtr  direction  in  the  will,  that  would  have  the  effect,  if 
foUowed,  of  excluding  children  bom  after  the  eldest  child 
•ttained  twenty'-one,  as  also  defeat  other  provisions  in  it,  the 
htter  most  give  jdace  to  the  former  (k). 

It  seems  to  have  been  upon  such  grounds  that  Lord  Rotsfyn 
detenniAed  the  case  of  MUls  v.  Narris{t)i  in  which  Mr.  Moffat 
devised  his  residuary  real  and  personal  estates^  and  their  rents 
andbteiest,  equally  among  the  children  of  his  two  daughters; 
to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at  that  age,  or 
opoo  marriage.  (Here  we  perceive  the  testator  expressly  declares 
dat  the  fiiad  is  to  be  divided  when  the  children  attain  twenty- 
floe,  or  many;  a  direction  which,  if  nothing  more  appeared^ 
would,  as  we  have  ^een,  exclude  all  children  bom  after  the 
nttriage  of  a  daughter,  or  the  arrival  of  a  son  at  the  age  of 
tvauy-oiie.)  The  will  then  declared,  that  if  any  child  married, 
od  died  befinre  their  mothen^  leaving  issue,  they  should  stand  in 
die  places  of  their  parents;  and  in  case  his  daughters  died 
without  issue,  or,  having  had  such,  they  should  die  without  issue 
n  tte  Ufelimes  of  hk  daugkterM^  the  residuary  fend  should  go  to 
the  tertator's  farotherB,  Jamei  and  Aaron  Moffat^  absolutely.     The 

(0  11  Ves.  888.  (%)  1  BaU  ft  Beat.  471. 

0*)  itePt  P-  41,  «2.  (0  ^  Ves-  385. 
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daughters  had  two  children,  who  after  the  death  of  the  testator 
attained  their  ages  of  twenty-one:  and  Lord  Rossbpi  decided 
upon  the  authority  of  Shepherd  v.  Ingram  (m),  before  stated, 
thdt  all  the  children  which  the  daughtexB  should  have  would 
be  entitled,  and  that  a  child  that  came  in  esse  after  the  two 
children  attained  tweAty-one^  was  not  excluded  from  a  share  of 
the  capital. 

It  is  obvious  that  the  testator  meant  to  provide  for  all  children 
of  his  daughters,  and  that  the  whole  residue  shonid  go  over  to 
his  brothers^  if  hitr' daughters  died  without  leaving  a  child,  or 
the  descendant  of  a  child.  This  great  object  would  have  been 
disappointed  if  the  fund  became  vested  and  distributable,  upon 
the  eldest  child  attaining  twenty-one,  to  the  exclusion  of 
after-born  children ;  for  in  such  case,  if  all  the  first  class  had 
died  before  their  mothers,  and  they  had  left  the  second  class  of 
children  surviving  them,  then  although  the  second  description  of 
children  could  ti^e  nothing,  they  would  prevent  the  fund  going 
to  the.  testator's  brothers,  and  he  would  have  died  intestate. 

So  also  in  DeffUs  v.  GokUchmidt  (n),  the  testator  bequeathed 
to  all  the  children  of  bis  sister  Theobaldina^  whether  then  bom  or 
thereafter  to  be  baniy  2,O00iL  each,  payable  at  twenty'H>ne ;  directing 
the  shares  of  daughters  marrying  under  that  age  to  be  j»^perly 
settled,  and  the  interest  until  the  children's  shares  became  payable, 
to  be  paid  to  his  said  sister,  for  her  separate  use.  He  then 
requested  his  executors  to  set  apart  a  sufficient  ftmd  for  paying 
the  Iq^ies  to  his  sister's  children  as  they  became  due,  and  the 
intermediate  interest  to  his  sister:  and  if  his  sister  died  before 
all  her  sons  attained  twenty-one,  or  before  all  her  daughters  arrived 
at  that  age  or  married,  the  testator,  directed  a  sufficient  part  of 
the  interest  to  be  applied  for  their  education  and  maintenance, 
and  the  remainder  to  be  added  to  the  capital,  &c.  It  was  admitted 
that  the  terms  of  the  bequest  were  sufficient  to  include  all  the 
children  of  the  sister,  whether  bom  before  or  after  the  testatoi^s 
death ;  and  the  difficulty  of  making  an  ap[Mx>priation  to  answer 
legacies  given  to  an  uncertain  number  of  persons,  viz.  all  the 
'children  the  sister  might  ever  have,  was  uiged  against  the  admis- 
sion of  children  born  after  the  death  of  the  testator.  But  Sir 
WiOiam  Grant,  M .  R.  declared  that  such  difficulty,  if  it  even 
amounted  to  positive  impracticability,  could  not  control  the  eiqMress 
words  of  the  testator's  declaration;  and  that  his  intention  not  to 


(m)  Ambl.  448,  and  see  obserra-      JJtf^lcA««onv  V(>iie«,  8tatedti|/ra,p..57. 
tions,  suprcu,  p.  42 ;  and  the  case  of         (»)  1  Meriv..417;  19Ves.566,i9.  C. 
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exdode  any  of  bis  sister's  children  must  be  complied  witb,  even,      children. 
were  It  necessary,  to  the  extent  of  impounding  the  whole  residue.  Living  when  ~ 

In  Evcau  v.  Harris  {o\  a  greater  difficulty  occurred;  for  there,  ^  fund  b&. 
mstead  of  directing  as  in  the  preceding  case  the  appropriation  of  imubie  after 
asiiflkdent  fund  to  pay  the  legacies,  the  testatrix  gave  two  definite  ^*^^**^'^** 
flams  of  6,000il,  and  5,0002.  stock  upon  trust,  to  pay  the  dividends 
to  ber  nephew  S.  H.  for  life,  or  until  some  child  of  his  should 
attain  twenty -one,  and  when  and  as  such  of  his  children  should 
attain  his  or  her  age  of  twenty-one,  to  transfer  to  each  such  child 
the  sum  of  1,000^  consols  out  of  the  principal  of  the  said  trust 
fimds,  and  to  pay  the  dividends  of  the  residue  of  the  trust  fund  to 
&  jBI  for  life.  At  the  death  of  the  testatrix  8.  H.  had  one  child 
he  afterwards  had  ten  other  children  of  whom  seven  were 
two  of  the  children  having  attained  twenty-one  claimed 
each  their  legacy  of  1,000£  consols.  The  trustees  declined  making 
the  payment  on  the  ground  that  there  would  not  be  sufficient  to 
provide  1,0001  consols  for  each  of  the  other  children  then  living, 
and  any  other  children  S.  H.  might  have.  Defflis  v.  Gold- 
$dkmidt(p)y  and  Butler  v.  Lawe(q)  were  cited.  Lord  Langdale^ 
AL  R.,  observed  there  was  a  serious  difficulty  which  the  Court  had 
to  contend  with  and  get  over  in  the  best  way  it  could;  he  had 
DO  doubt  that  the  testatrix  intended  that  each  child  down  to  the 
very  last  should  have  1,00021  upon  attuning  twenty-one,  but  the 
difficulty  was  that  she  had  provided  a  limited  fund  to  answer  an 
onlimited  object  The  first  direction  to  pay  the  1,00021  consols 
to  eadi  child  on  attaining  twenty-one,  was  most  distinct,  and  must 
be  fi)llowed,  and  he  should  pass  over  the  difficulty  arising  fix>m 
the  inferential  intention  of  the  testatrix.  His  Lordship  accordingly 
ordered  the  payment  of  the  1,00021  consols  to  each  of  the  two 
dnklren  who  bad  attained  twenty-one  (r). 

Secohd.  When  the  distribution  of  the  fund  is  deferred  during  2.  when  die- 
the  life  of  a  person  in  esse.  u\^xii\on  is 

-_-  -11.1,  1         V  11  •      defenred  to  tha 

The  cases  under  this  head  are  numerous,  but  tney  all  agree  m  death  of  a  pert 
utabKahing  the  general  rule  before  stated,  viz.  when  the  enjoyment  ^^ ""  «*^* 
of  the  thing  given,  is  by  the  testator's  express  declaration  not  to 
be  immediate  by  those,  among  whom  it  is  to  be  finally  divided, 
but  IS  postponed  to  a  particular  period,  as  the  death  of  ^.,  then 
diikbenor  individiials  who  answer  the  general  description  at  that 


(o)  S  Beav.  45.  (r)  And  see  SeoU  v.  SearboroHgh^ 

(p)  Ubi  stpnu  E,  of,  1  Be»v.  154. 

(q)  10  Sim.  317. 
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time»  when  the  distribution  is  to  be  made,  are  entitled  to  take,  in 
exclusion  of  those  afterwards  coining  in  esse. 

Thus  in  Ellison  v.  Airey  (s)y  a  woman  bequeathed  30021  to 
Elizabeth  Paxton^  to  be  paid  at  her  age  of  twenty-one  or 
marriage ;  but  if  she  died  before  the  happening  of  either  of  those 
events,  then  to  the  younger  children  of  Francis  ElUson  equally. 
Some  oi  EJUsarCs  children  having  been  bom  before^  others  at  the 
date  of  the  will,  and  the  rest  after  the  death  of  the  testatrix,  the 
question  was,  which  of  the  above  classes  were  entitled  to  the 
legacy ;  and  Lord  Hardwiche  was  of  opinion  that  all  who  should 
be  younger  children  at  the  death  of  EUzabeth  before  twenty-one 
or  marriage  would  be  entitled  to  the  ZOOl 

The  principle  which  governed  the  decision  was,  that  the 
legacy,  being  contingent,  and  the  fund  not  divisible  before 
EUzabetJCs  death  before  marriage  or  under  twenty-one,  there  was 
no  inconvenience  in  letting  in  the  younger  children  of  Mr. 
Elhson,  who  should  be  bom  in  the  intermediate  time. 

So  in  the  case  of  the  Attorney  General  v.  Crispin  (t)^  the 
testatrix,  after  giving  several  annuities,  bequeathed,  after  the 
deaths  of  the  annuitants,  50/.  a  piece  to  the  children  of  Z>.  Bimerey 
D*  Biviere  then  had  seven  cluldren,  six  of  whom  died  in  the  life 
of  the  surviving  annuitant  He  also  had  a  daughter  bom  after 
the  death  of  the  testatrix,  and  during  the  life  of  that  ^nuitaot 
One  of  the  questions  was,  whether  the  daughter  bom  after  the 
testatrix's  death  was  entided  to  a  legacy  of  50/.;  and  it  was 
determined  in  her  favour. 

Also  in  Congreve  v.  Congreve  (k),  Ann  NtchoUs  devised  her  real 
estates  to  trustees  in  trust  for  her  nephew  7.  Congreve  for  life, 
and  to  sell  them  after  his  death,  and  divide  the  proceeds  among 
all  his  children  at  their  ages  of  twenty-one.  The  testatrix  then 
gave  her  personal  estate  to  the  same  trustees  to  distribute  among 
all  the  children  of  her  said  nephew  equally  at  the  same  ages. 
The  question  was,  whether  a  child  bom  aft^r  the  testatrix's  death, 
and  who  had  attained  twenty-one,  was  entitled  to  a  share ;  and 
it  was  decided  in  the  affirmative. 

The  child,  in  the  l^st  C9se,  must  be  supposed  to  have  been 
bom  before  any  other  had  attained  the  age  of  twenty-one ;  for  in 
regard  to  the  personal  estate,  the  bequest  is  immediate  to  all  the 
nephew's  children  at  tliat  age,  so  that  when  the  eldest  arrived  at 


(«)  1  Ves.  sen.  111. 
(0  1  Bro.  C,  C.  386, 
(tt)   1  Bro.  C.  C.  530,  and  see 
Bartlett  v.  HoUister^  in  a  note  to  the 


last  case,  S.  P.,  and  Oilmore  t. 
Severn^  I  Bro.C.C.SSii  Gardner  t. 
Jamesj  6  Beav.  1 70. 
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that  period  of  life,  the  fund  became  distributable^  to  the  exclusion  children. 
of  after-bom  children,  except  of  such  as  might  then  be  in  ventre  LWing  when 
9a  mere:  and  with  respect  to  the  proceeds  from  the  sale  directed  the  fund  be. 

*  *  ,  comes  distn* 

of  the  real  estate,  there  could  be  no  doubt  of  the  child's  right  to  botable  after 
participate  in  them,  since  it  was  in  esse  at  the  death  of  its  father,  j^^g^ Jh'^**^*^ ' 
the  time  appointed  for  the  distribution,  all  the  children  having 
attained  their  ages  of  twenty-one. 

The  next  is  a  case  of  frequent  reference  and  of  general  autho- 
rity on  this  subject  In  Devisme  v.  MeUo  (v),  Mr.  Devisme  made 
bequests  by  a  codicil  to  the  following  effect :  "  I  give  a  further 
sam  of  5,00021  to  purchase  stock,  and  the  interest  to  be  paid  to 
my  mother  Marianne  Devisme.  At  her  death  the  interest  to  be 
paid  to  my  brother  William  Devismey  and  at  his  demise  to  my 
godson  Stephen;  at  his  decease,  if  before  he  be  of  age,  to  be 
divided  among  his  brothers  equally."  Agun,  ^^  I  give  to  my 
hvotber  Lewis  Devismey  4,00021  to  buy  stock,  to  enjoy  the  income 
during  life,  and  if  he  do  not  marry  and  leave  children,  to  revert 
to  my  brother  WUlianCs  children  in  equal  parts."  The  testator 
died  in  November,  1770.  Stepheny  his  godson  and  son  of  WiUiatiiy 
died  an  infimt,  before  his  father,  on  the  26th  of  February,  1770; 
and  before  the  making  of  the  codicil,  leaving  William  and  JameSy 
his  two  brothers ;  and  who  were  his  only  brothers  living  at  the 
dste  of  the  codicil,  and  at  the  testator's  deatL  Stephen  had  also 
two  sisters,  Elizabeth  and  Sophiay  living  at  the  two  last  mentioned 
periods;  bat  Sophia  died  in  January,  1774.  Lewis  Devisme  the 
testator's  brother  died  in  September,  1776,  unmarried  andvrithout 
isne,  at  which  time  William  his  brother,  had  no  children  living, 
except  WHUamy  JameSy  and  Elizabeth.  Marianne  Devismey  the 
mother,  died  in  February,  1779;  and  William  Devismey  the 
farother,  in  February,  1781,  leaving  children,  WilHamyJameSy  snd 
EMzabethy  and  another  son  Andrew^  who  was  bom  in  October, 
1778,  afler  the  testator's  death,  and  after  the  death  of  Lewis 
Devisme^  the  brother.  The  questions  appear  to  have  been  two ; 
fint,  whether  Andrew  was  entided  with  his  brothers  to  a  share  of 
the  l^acy  of  5,00021  given  to  his  brother  Stephen,  although  not 
bom  till  afier  the  deaths  of  the  testatbr  and  of  Stephen.  And 
Loid  Tkurlaw  decided  in  the  affirmative,  upon  the  principle 
that  as  Andrew  was  bom  before  the  distribution  of  the  fund,  the 
divisioo  not  being  to  take  place  during  the  Ufe  of  his  father 
WHUamy  he  was  entitled  to  a  part  of  it  The  second  question 
to  have  been,  whether  EUzabethy  the  sister  and  personal 


(r)  1  Bro.  C.  C.  537,  cd.  by  Belt, 
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representative  of  Saphia^  the  daughter  of  the  testator's  brother, 
William  Demsme^  was  entitled  to  any  part  of  the  legacy  of  4,000iL 
bequeathed  to  f^&mt'^  children  at  the  death  of  LewU^  as  Saphm 
died  during  the  life  of  Lewis;  and  his  Lordship  determined  in 
EUzabeOC$  fiivour. 

It  may  be  inferred  from  the  silence  of  the  report  in  regard  to 
any  supposed  interests  of  &ephen  and  Andrew  in  the  4,00(ML  that 
it  was  considered  they  had  none,  since  both  of  them  were  bom 
after  the  death  of  LewU^  the  tenant  for  life.  And  this  case  is 
an  authority  that,  if  a  child  come  in  esse  previous  to  the  death  of 
a  tenant  for  life  of  the  fimd,  it  takes  a  vested  interest ;  which, 
in  the  event  of  its  dying  before  such  tenant,  will  entitle  its 
personal  representatives  to  a  portion  when  the  property  becomes 
distributable. 

It  follows  from  the  preceding  authorities,  that  if  the  bequest 
be  not  to  children  generally,  but  to  a  child  to  be  bom,  parti- 
cularly described,  and  intended  to  take  the  legacy  upon  the  death 
of  a  person  to  whom  it  is  previously  given  for  life,  or  for  a  deter- 
minate period,  it  must  not  only  answer  the  description,  but  be 
in  existence  when  the  event,  upon  which  it  is  to  take,  happens. 
For  if  a  legacy  be  given  to  B.  for  life,  and  then  to  the  eldest 
child  of  C  and  if  he  have  none,  then  to  D.  should  C*  have  no 
child  at  the  death  of  B.  but  one  is  afterwards  bom,  it  will  be 
excluded,  and  D.  will  be  entitled  to  the  money*  As  an  example 
of  this: — 

John  Creef  after  bequeathing  several  annuities  proceeded, 
**  And  the  first  annuities  of  the  great  ones  which  ^&  tn,  I  desire 
may  devolve  upon  the  eldest  child,  male  or  female,  of  WUUam 
Harwood  for  life/  He  then  gives  directions  relative  to  the 
interest  of  bis  property  in  the  event  of  its  sufficiency  or  insuffi- 
ciency to  answer  the  imnuities;  and  bequeathed  the  annuities 
a$  they  feU  ioy  except  t?wp,  to  the  survimng  annuitants.  Upon 
the  death  of  the  surmoor  he  gave  the  whole  property  to  the  heirs 
male  of  Philip  Prancis^  and  in  de&ult  of  issue,  to  the  female 
branch  of  the  family  of  Philip  Francis.  Two  annuitants  of  200J1 
and  30021  died  a  few  years  after  the  testator ;  and  Claroj  the 
only  legitimate  child  of  fFilUam  Harwoody  claimed  the  latter 
annuity,  though  not  bom  till  after  the  death  of  the  first  annuitant; 
but  her  claim  was  disallowed  {to)  upon  the  authority  of  the  case 
of  Devisme  v.  MeUo^  before  stated. 


(to)  Godfrey  v.  Davis,  6  Ves.  43,  48. 
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Hie  prindj^  which  feonded  the  last  decision  seems  to  be      childreD. 
dus;  that  if  a  child  not  in  esse  when  the   will  is  made,  be  Living  when 
described  and  intended  to  take  a  testamentary  gift,  upon  the  ^^'^"l^ 
tkath  of  a  person,  and  there  are  subsequent  executory  limitadons  butabk  after 
of  the  property,  and  the  child  should  not  be  bom  till  after  the  ^^ti^**^* 
penoo^  decease,  he  will  not  be  permitted  to  claim  the  lq;acy; 
far  the  policy  of  law  is  in  ftyour  ci  vested  interests;  and  the  law 
wiD  not  in  this  case  smpmd  the  rights  of  subsequent  l^atees  on 
aocount  of  the  ^NMftUBfy  of  a  prior  legatee  coming  into  existence 
who  would  be  entitled,  but  who,  by  not  being  in  esse  to  take  in 
aicceflsion,  was   incapable   of  accepting   the   bequests   at  the 
period  intended  by  the  testator. 

The  cases  which  have  been  stated  are  suflScient  to  establish 
tlie  rule  before  mentioned  in  regard  to  the  admission  or  exclu- 
aim  of  after-bom  children.  And  the  authorities  which  have 
been  determined  in  conformity  with  them  are  referred  to  in 
iiote(x)i 

Bat  here  we  may  remark,  as  in  the  instances  before  produced, 
diat  where  a  testator^s  intention  is  clear,  that  all  the  children,  • 

t  specified  individual  may  ever  have,  shall  participate  in  a  legacy 
given  to  them,  upon  the  contingency  of  some  third  person  dying 
before  a  particular  period,  and  that  contingency  happens;  in 
such  a  case  not  only  the  children  in  existence  at  the  happening 
of  the  contingency  shall  be  entitled,  but  those  also  who  come 
into  esse  during  the  life  of  their  parent,  but  after  the  happening 
of  such  contingency. 

Tlras  in  the  case  of  Hutcheson  v.  Joms  (y),  in  which  Edith 
Huicheson,  being  entided  to  the  reversion  of  a  moiety  of  freehold 
estates,  expectant  on  the  death  qf  WtlKamy  her  father,  bequeathed 
500iL  out  of  that  estate  (which  she  devised  to  her  sister,  Ann 
Jma)  to  her  niece,  Maria  Hutcheson^  daughter  of  her  brother, 
Robert;  to  be  paid  when  convenient  to  Ann  Janes,  with  interest 
fiwD  three  months  after  the  testatrix's  death;  and  after  such 
payment  she  directed  the  money  to  be  placed  at  interest  and  paid 
to  Maria  Hutcheson,  upon  her  marriage,  or  at  the  age  of  twenty- 
one:  «and  should  3fartaliot  survive  either  of  those  periods. 


(j)  Ormfss  r.  Boyle,  1  Atk.509;  penter,  1  Mad.  290;  Cnme  v.  OdeU, 

AH^toi  T.  Harrisonf  2  Atk.  329;  1  Ball  &  Beat.  449;  see  also  Pt^fue 

MidOekm  Y.  Messenger,  5  Yes.  186;  v.  FranhUn,  5  Sim.  458;  Cook  y. 

Pdtfordr.  Btmier,  3  Bro.  C.  C.  417 ;  Bowen,  4  Yo.  &  C.  (E)  244 ;  Bran- 

AjflimY.  AyUm,  1  Cox,  327 ;  Pad  v.  dony.Asbm,  2  Yo.  &Cm  (C.)  24,  30; 

CmipUnt,  8  Yes.  375 ;    Waiker  v.  BucUe  v.  Fawcett,  4  Hare,  536. 

Skare,  15  Ves.  122 ;    Tebbs  v.  Car^  (y)  2  Madd.  124. 
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and  there  be  no  child  or  children  of  Robert  Hutcheaan,  then  the 
testatrix  would  have  the  5002.  revert  to  Ann  Janet;  but  m  the 
case  of  other  children  of  Robert  Hutchesony  she  would  have  the 
said  sum  equally  divided,  share  and  share  alike."  Upon  the 
death  of  WUUam  Hutcheson,  the  tenant  for  life,  Philip  Jones  and 
his  wife,  Ann,  entered  into  possession  of  the  estates.  Afterwards 
Maria  Hutcheson  died  under  age,  and  without  ever  having  been 
married.  Then  Robert  Hutcheson  died,  leaving  a  son,  William^ 
bom  after  Marias  death,  and  the  plaintiff,  B.  Hutcheson,  a  child 
of  a  second  marriage.  The  question  was,  whether  WUliam,  the 
son,  and  the  plaintiff,  were  eiftided  to  the  500/.,  they  not  being 
in  esse  at  the  death  of  Maria  Hutcheson;  and  Sir  Thomas 
Plumer,  V.  C,  determined  in  the  affirmative. 

His  Honor,  in  detailing  the  reasons  for  his  decree,  observed, 
that  the  fund  was  reversionary,  which  was  a  strong  circumstance: 
that  it  appeared  to  have  been  the  testatrix's  intention,  that 
Mrs.  Jones  should  not  take,  unless,  according  to  the  words  of 
the  will,  ''there  should  be  no  child  or  children  of  Robert  Hut- 
eheson  ;**  that  he  could  not  declare  the  fimd  to  revert  to  her  on 
the  death  of  Maria,  unless  he  were  to  add  the  words  ''  bom  at 
her  death;"  and  that  if  after-bom  children  were  excluded,  it 
must  be  against  the  express  words  of  the  will,  which  only  gave 
the  money  to  Mrs.  Jones,  in  the  event  of  there  being  no  child  or 
children  of  Robert  Hutcheson. 

In  concluding  the  present  subdivision,  we  may  notice  some 
cases  which  form  part  of  the  class  of  authorities  under  discussion, 
where  upon  the  intention  plainly  expressed,  those  children  only 
are  entided  who  are  living  when  the  fund  becomes  distributable, 
to  the  exclusion  of  those  living  at  the  date  of  the  will,  but  who 
died  before  the  period  of  distribution ;  and  that  too,  as  between 
parent  and  child,  and  forming  a  class  distinguishable  from  those 
mentioned  in  the  former  part  of  the  present  chapter  (z). 

In  Ex  parte  Hunter  (a),  the  testator  gave  all  his  real  and 
personal  estate  to  his  wife  for  life,  and  after  her  decease  unto  all 
his  children  as  should  be  then  living,  and  their  heirs,  executors, 
&c.,  to  be  equally  divided,  share  and  share  alike ;  and,  in  case 
any  one  or  more  of  them  should  happen  to  die  under  the  age  of 
twenty-one,  without  leaving  issue,  he  willed  that  the  share  or 
shares  of  each  such  child  so  dying,  should  thereupon  go  to  the 
others  of  them  living  to  attain  twenty-one,  and  their  heirs,  &c., 
as  tenants  in  common;  but  if  any  of  them,  his  said  children. 


(z)  P.  35. 


(«)  3  Yo.  &  C.  (E)  610, 
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rfioiild  happen  to  die,  leaving  lawful  issue,  he  willed  that  such     cuidreii. 
iMue  should  be  entided  to  his,  her,  or  their  parent's  share,  and  Living  wben 
take  as  tenants  in  common*     The  testator  died  on  the  day  of  ^^  ^^,  ^ 
makiDg  his  will,  leaving  four  sons  and  three  daughters,  of  whom  bauble  aAer 
one  only,  a  son,  survived  the  widow,  but  one  of  the  others,  a  ^^^£^*'**^* 
daughter^  left  iasue.    It  was  decided  by  Lord  Ahmger^  C.  B., 
that  the  son  was  entitled  to  the  whole,  to  the  exclusion  of  the 
of  die  daughter  (&). 


We  shall  next  consider — 

6.  The  instances  where,  in  order  to  answer  the  occasions  of  When  a 
finnilies,  and  the  intent  of  parlies,  '* younger  children"  have  ^^§^an 
been  construed  to  mean,  such  children  only  as  were  not  entitled  ^^^f^' 
Id  the  fimiily  or  real  estate.     Accordingly,  in  cases  of  provisions 
made   by  parents,  or  persons  in  hco  parerUum,  for  younger 
diildren,  either  by  deed  or  will,  the  family  estate  being  limited 
to  the  eldest  son  and  his  issue,  remainder  to  his  brothers  and 
dieir  issues  successively,  a  younger  brother  eventually  becoming 
entitled  to  the  fiimily  estate  before  the  portions  were  payable, 
has  been  considered  an  eUest  child,  so  as  to  exclude  him  from 
the  benefit  of  the  provision  for  youngest  children. 

The  leading  case  upon  this  subject  is  Chadunck  v.  Doleman  (c);  where  a 
in  which  Su*  Thomas  Doleman  having  a  power  by  marriage  settle-  ST^^JSI^!**®* 
ment  to  appoint  portions  among  younger  children,  to  be  raised 
widiin  six  months  after  his  death,  appointed  2fiOOL  part  of  the 
aggregate  sum,  to  Thomas,  describing  him  as  bis  second  son. 
The  ddesi  son  afterwards  died  without  issue ;  upon  which  event, 
Thomas  becoming  the  eldest  and  succeeding  to  the  estate,  his 
fitther  made  a  new  appointment  of  the  2,600/.  among  his  then 
ymager  diildren;  and  the  only  question  was,  whether  the  first 
or  second  appointment  should  stand;  and  it  was  determined 
in  fiivonr  of  the  latter,  upon  the  ground,  that  Thomases  con- 
tinoing  a  younger  child  up  to  the  period  of  the  provision  taking 
eflS?ct  in  point  of  payment,  was  a  tacit  or  implied  condition, 
going  along  with  the  appointment,  and  that  as  such  condition 
fioled,  the  first  appointment  to  Thomas  must  be  considered 
nv^tory,  and  that  therefore  the  second  appointment  must  be 
established  (</). 

The  last  case  was  approved  by  hord  Harduncke  in  that  of  Lord  or  a  grand- 
TqriiAam  v.  WM  (e),  in  which  agrandmothery  acting  in  loco  parerUis, 

(f)  ttt  sbo  ^SMI V.  Farr,  3  Yo.  &  (c)  2  Vern.  52S. 

C  (B)iii,B|idXaJl0cA0y.  i>a9M,  ib.  (d)  See  2  Ves.  sen.  211. 

216,  Boce;    Wordsuvrth  v.  Wood,  2  (e)  Ibid.  IDS,  210. 
Bew.  25. y'  «  -^/.  ^'^  ^W  v  3?T. 
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provided  portions  for  her  younger  grandchildren  to  be  raised 
after  the  deaths  of  herself  and  daughter.  Lady  AuMey^  and  to  be 
subject,  as  to  the  proportions,  to  the  appointment  of  Lord 
Teynham^  the  &ther  of  those  children;  but  if  he  made  no 
appointment,  the  fund  was  to  be  divided  among  them  equally. 
His  Lordship  had  three  children,  Philq},  Mari/y  and  the  plaintiff, 
and  he  died  without  making  an  appointifient  PhiUpy  the  eldest 
son,  afterwards  died  during  the  life  of  his  grandmother,  and  the 
plaintiff  becoming  the  eldest  son^  succeeded  to  the  tide  and  estate. 
The  question  was,  whether  he  was  entided  to  a  share  in  the 
fund  provided  as  portions  for  younger  children;  and  Lord 
Hardwiche  determined  in  the  negative ;  observing,  that  the  &ther's 
death  without  appointing  made  no  alteration  in  the  rule  prevailing 
in  those  cases;  but  that  the  same  condition  was  to  be  implied  in 
the  direction  in  default  of  appointment,  as  in  the  execution  of  the 
power;  for  ^'  younger  chilcben"  could  not  be  construed  to  mean 
one  thing  in  case  of  default  of  appointment,  and  another  in  the 
execution  of  the  power. 

The  two  last  cases  were  followed  by  HaU  v.  Hewer  {f\  Loder 
V.  Loder  (g)y  before  Lord  Hardwicke,  by  Broadmead  v.  Wood(h\ 
before  Lord  ThiarloWy  by  Lady  Lincoln  v.  Pelham  (t),  before 
Lord  Eldony  a  case  resembling  that  of  Lord  Teynham  v.  WMy  in 
the  circumstance  of  a  grandmother  being  the  provider  of  the 
pordons,  by  Bowles  v.  Bowles  (J ),  before  the  same  judge,  and 
by  Matthews  v.  Paul(k),  before  Sir  TTiamas  Plvmer.  In  all 
these  cases  the  determinations  agreed  with  the  two  last  stated. 

It  is  to  be  remarked,  that  the  several  authorities  before- 
mentioned  and  referred  to,  were  cases  where  the  change  of 
character  from  a  younger  to  an  eldest  son  occurred  previous  to 
the  period  when  the  funds  became  distributable.  This  obser- 
vation is  important;  for  if  the  time  of  division  arrive  before  a 
younger  become  an  eldest  child,  distribution  will  be  considered 
as  having  been  made  at  the  appointed  period,  and  then  the 
change  in  the  description  of  the  younger  child  will  have  happened 
too  late  to  prejudice  the  interests  which  he  took  while  he 
continued  in  that  character  (Q,  except  under  very  special  circiim- 


(/)  Ambl.  203. 
{g)  2  Yes.  531. 
(Jh)  1  Bro.  C.  C.  77. 
(i)  10  Ves.  166,  172. 
(y)  10  Vcs.  177,  and  see  Savage 
V.  CarreU,  1  Ball  &  Beat.  265. 


(A)  2  Wilfl.  C.  C.  64. 

(0  1  Ball  &, Beat  278;  2Yes. 
sen.  211;  Windham  v,  Orakam^  1 
Ruas.  331 ;  Livesay  v.  Livesay,  IS 
Sim.  33 ;  15  Law  J.  357 ;  Thompson 
V.  Thompson,  1  Col.  (C)  383. 
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stances,  an  instance  of  which  occurred  in  Leake  v.  Leake  (m),  a      Children. 

case  of  great  complexity.    It  appears  that  Johuy  a  younger  son,  y^^n  SSSS^^ 

retained  that  description  at  the  death  of  his  father,  and  as  suck,  «««^cWld 

was  entitled,  with  other  younger  children  then  living,  under  the  yi— gir.  sLcCe^t, 

titfaer's  will  and  codicil  (after  bringing  into  hotchpot  advance-  Exception. 

ments  made  to  him  and  tibem  by  their  father  during  his  life,  so  as 

to  place  all  of  them  up#n  a  perfect  equality),  to  a  share  of  the 

fiuher's  residuary  estate  which  was  so  given  as  to  be  distributable 

among  younger  children  at  the  fatheT^s  deaths  and  which  was 

accordingly  so  divided  by  their  mother.    After  this,  and  while 

the  mother  was  in  existence,  John  became  an  eldeit  son,  and 

succeeded  to  estates  chaiged  by  marriage  settlement  with  portions 

for  ffmmger  children  to  be  raised  after  the  mother's  death,  the 

amount  of  each  child's  share  to  be  regulated  by  advancements 

which  mig^t  have  been  made  to  them  by  their  father,  whilst 

living,  as  directed,  in  regard  to  his  residuary  estate  given  by  his 

will  and  oodiciL    Johuy  notwithstanding  his  change  of  character  in 

the  lifetime  of  his  mother,  from  a  younger  to  an  eldest  child,  was 

directed  by  Lord  Eldon  to  be  considered  as  a  younger  child  in 

the  account  to  be  taken  among  the  younger  children;  thus 

neceasarily  entitling  him  (though  no  longer  a  younger,  but  the 

ddest)  to  a  share  of  the  money  now  to  be  raised  for  younger 

children  under  the  settlement,   the  mother  being  dead;  and 

also  bringing,  again  into  account  the  residuary  estate  long  before 

distributable,  and  distributed  while  John  was  one  of  the  younger 

diildren ;  two  circumstances,  which,  taken  in  the  abstract,  would 

have  shaken  the  rules  before  considered  to  be  established  by 

preceding  cases.     But  Lord  Eldon  formed  his  opinion  and 

judgment  upon  the  fiither's  intentian  apparent  in  his  settlement, 

will  and  codicil,  to  provide  and  make  equal  provision  for  all  his 

younger  children :  as  well  those  living  at  his  own  as  at  his  wife's 

death,  and  who,  with  that  view,  had  disposed  of  the  whole  of  his 

piopcity  in  relation  to  the  portions  to  be  raised  under  the 

settlement ;  an  equality  that  could  not  be  attained  without  John^% 

acooonting  with  the  other  younger  children  for  the  share  he 

received  of  his  fiither^s  residuary  estate,  and  the  advancements 

made  to  him  as  a  younger  child;  for  if  those  advancements 

exceeded  his  portion  by  settlement,  the  difference  was  either  to 

be  supplied  to  the  other  children  out  of  his  share  of  the  residue, 

or  die  perfect  equality  deseed  by  the  fiither  must  have  been 

disippomted.     This  case  is  therefore  an  exception  only  to  the 

(m)  10Ve8.477. 
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general  rules  before  stated;  and  it  was  so  considered  by  Ijord 
Manners^  Chancellor  of  Ireland,  in  Savage  v.  CarroU{n). 

6.  When  an  Eldest  or  only  child  considered  a  Vounffer, 

Every  child  but  the  heir  is  looked  upon  as  a  younger  child 
in  a  Court  of  Equity.  On  which  principle  it  is»  that  an  **  eldest 
daughter,''  destitute  of  a  provision,  has  Been  considered  a  yotaiffer 
child,  to  answer  the  general  intention,  although  not  literally 
falling  within,  the  description. 

Accordingly  in  Beak  v.  Beale(o\  A.  being  tenant  for  life  of  an 
estate,  remainder  to  such  woman  as  he  should  marry,  remiuinder 
to  his  first  and  other  sons  in  tail  male,  with  remainder  to  B.  his 
brother  in  fee,  was  empowered  to  charge  the  land  with  2,000iL 
for  the  portions  of  younger  children  living  at  his  death.  A.  married, 
and  had  issue  two  daughters,  but  no  son,  and  the  second  daughter 
was  in  venire  sa  mere  at  his  death.  He  charged  the  estate  by  will 
witi)  2,000/.  for  those  two  children,  payable  at  their  ages  of 
twenty-one;  and  it  was  objected,  that  the  «&fe«^  daughter  could 
not  claim  any  part  of  the  money,  because  she  was  not  a  younger 
child,  and  that  the  other  had  no  tide,  as  she  was  not  bom  at  her 
father's  death.  But  Lord  Harcourf,  C,  determined  in  favour  of 
both  of  them,  on  the  ground  that  the  estate  being  the  proper^ 
of  B.  the  remainderman,  the  daughters  were  unprovided  for,  and 
in  such  a  case  the  eldest  daughter  was  to  be  considered  in  equity 
a  younger  child ;  and  her  sister  being  in  ventre  sa  mere  at 
her  father's  death  was  to  be  regarded  as  a  child  living  at  that 
period.  *      ' 

So  in  Butler  v.  JDuncambe(p)y  Lord  Parker,  C,  decided  where 
the  only  issue  of  the  marriage  was  a  daughter,  that  she  was 
entided  to  a  portion  provided  for  younger  children,  as  otherwise 
she  would  have  been  left  destitute,  the  real  estate  descending  in 
another  channeL 

Lord  Hardtoicke  made  a  similar  decree  in  Heneage  v.  Hunloke  (g), 
a  case  attended  with  this  particularity,  that  a  setdement  was  made 
of  freehold  houses  to  uses,  which  according  to  articles  preceding 
the  marriage  ought  to  have  been  trusts.  By  them,  1,30021  were 
directed  to  be  invested  in  South  Sea  annuities,  in  trust  after  the 
death  of  the  surviving  parent  for  the  younger  child  or  children. 
The  only  issue  of  the  marriage  were  a  son  and  daughter ;  and 


(fi)  1  Ball  &  Beat  279. 
(o)  IB.  Wm8.244. 
(/>)  1  P.  Wms.  449,  451. 


(q)  2  Atk.  456,  and  see  PeorMm  t. 
Garnet,  2  Bro.  C.  C.  98,  47,  S.  P. 
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his  rx>rdship  observed,  that  the  present  case  differed  from  pre-      Children. 
ceding  anthorities  in   this  particular,  that  the  limitations  were  w  ben  an  eidttt 
kgalj  and  his  recollection  furnished  him  with  no  instance  where  ^^  ^^^J  ^^}^^ 

^  ^  ^  considered  a 

a  Coort  of  Eqnity,  under  snch  a  circumstance,  adopted  the  con-  younger. 
struction  of  an  Mest  daughter  or  child  being  considered  a  yowiger. 
For  the  limitation  being  UgaU  must,  as  he  conceived,  receive  the 
same  construction  in  equity  as  in  a  court  of  law ;  and  since  at 
law,  be  doubted  whether  an  eldest  child  would  be  permitted  to 
recover  under  a  limitation  to  a  younger;  his  opinion  seems  to 
hare  been,  that  had  the  question  rested  upon  the  settlement 
alone,  a  Court  of  Equity  could  not  have  applied  its  nile,  before- 
mentioDed,  where  the  property  was  eqtdtabky  so  as  to  pve  the 
booses  to  the  eldest  cluld  under  a  limitation  to  a  younger.  But 
Lord  JBardwicke,  surmounted  this  objection  by  referring  to  the 
artides  which  were  executoryy  and  ought  to  be  performed  accord- 
ing to  the  intention  of  the  parties,  which  was  to  provide  for  all 
the  children,  except  an  eldest  son ;  a  construction  which  entitled 
the  daughter,  though  in  seniority  the  eldest  child,  and  his  Lordship 
added,  that  the  Court  would  rectify  the  mistake  in  preparation  of 
the  settlement 

In  HaU  v.  Luckup  (r),  a  daughter  being  the  eldest  was 
considered  a  younger  child  upon  the  apparent  intention,  the 
testatrix  excluding  from  the  benefits  of  her  will,  a  younger  child 
who  was  the  eldest  son,  and  as  such  entitled  to  a  settled  estate  to 
which  the  testatrix  referred  as  a  provision  for  such  eldest  son. 

^     f .  The  principle  which  entitles  a  daughter,  who  is  the  eldest  An  eldest  ion 
child,  to  a  portion  provided  for  a  younger,  will  enable  an  *^  eldest  younger  child. 
mm*  to  claim  a  portion  as  a  yownger  child,  when  the  &mily 
estate  is  given  firom  him,  or  he  is  otherwise  unprovided  for. 

Thus  in  Emery  y.  England  (s)y  John  England  bequeathed  to  Where  the  pro- 
his  brother  and  sister,  Joseph  and  Sarah,  all  his  effects,  if  his  ]|^^by  a 
sister  Mary  had  no  child  at  his  death,  or  within  a  year  afler-  brother. 
wards;  hot  if  she  had  any,  such  child  or  children  at  either  of 
those  periods,  he  gave  one-third  of  his  property  to  the  youngest. 
The  other  two-thirds  he  gave  to  Joseph  and  Sarah  equally,  with 
benefit  of  survivorship,  between  them,  if  either  died  before  him^ 
unkfls  Sarah  had  a  child  or  children,  in  which  event,  her  third 
was  to  belong  to  her  youngest  child,  otherwise  to  her;  and 
JoeepKs  third  was  to  be  divided  between  Sarah  or  her  youngest 

cluld,  and  Mary's  youngest  child.    John  was  the  only  child  of 

■   111  ■.■II..I  «  I        I  i.i.i 

(r)  4  Sim.  5.  («)  3  Yes.  S82. 
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Children.  Maty  lividg  at  the  testator's  death.  She  had  other  children^ 
Where  an  d^  hut  none  of  them  were  bom  within  a  year  after  the  decease 
^^''k^**^      of  the  testator,  and  were  therefore  excluded    The  question 

ooDndereda  '  ^ 

younger.  .  was,  whether  Jalm,  though  the  eldest  child,  could  claim  the 
third  bequeathed  to  the  youngest  child  of  Mary.  And  Lord 
Batifyn,  without  argument,  decided  in  the  affirmative. 

The  last  is  a  case  in  which  the  provision  was  made  by  a 
eeOaieral  relation,  intending  to  provide  for  all  the  members  of 
hb  fiunily,  and  therefore  to  be  considered  as  placing  himself  m 
loc0  parentis.  Such  also  was  the  case  next  to  be  stated,  and  the 
Court  alluded  to  the  dbtinction  to  be  attended  to  when  the 
provisions  are  made  by  a  stranger  for  younger  children,  and  by 
parents  or  collateral  relations,  whose  duty  and  intentions  are  to 
provide  for  the  several  branches  of  their  £unilies. 

The  case  alluded  to  is,  Duke  v.  Doidge  (^),  in  which  Biehard 
Doidge  the  elder,  and  Biehard  his  eldest  son,  created  a  term 
of  1,500  years  in  an  estate,  to  commence  fix)m  their  deaths 
without  issue  male,  in  trust,  if  Thomas  {Biehard  the  elder% 
brother)  then  had  one  or  more  children,  to  raise  portions  for 
them,  not  exceeding  1,50021,  as  the  surviving  Biehard  should 
direct,  and  in  de&ult  of  appointment,  to  raise  that  sum  for  such 
children  in  equal  shares,  payable  at  the  end  of  six  months  after 
the  term  began ;  but  if  no  such  younger  children  were  living  at 
the  commencement  of  the  term  &c.  it  was  to  be  surrendered. 
The  estate  was  limited  upon  the  determination  of  the  term  to 
the  use  of  such  son  of  Thomas  as  the  two  Biehards  or  the  survivor 
should  appoint;  and  in  default  of  such  issue  or  appointment^  to 
the  first  and  other  sons  of  Thomas  successively  in  tail  male; 
remainder  to  the  right  heirs  of  Biehard  the  elder.  The  last 
named  Biehard  and  his  brother  Thomas  died  before  Biehard  the 
younger,  who  limited  the  estate  after  the  determination  of  the 
term  to  Biehard,  Thomases  third  son,  in  tail  male,  and  then  died 
without  issue,  or  appointing  any  sum  to  be  raised  under  the  term 
for  the  younger  children  of  Thomas.  The  children  of  Thomas, 
when  the  term  commenced,  were  four ;  George,  Bobert,  Biehard 
(the  third  son  to  whom  the  estate  was  limited),  and  Ann.  George, 
although  the  eldest  son,  claimed  a  share  of  the  1,50021  as  a 
younger  child,  and  the  validity  of  his  tide  was  the  only  question. 
The  Court  determined  in  his  &vour. 

In  the  last  case  the  Court  said,  it  did  no^  as  between  parent 
and  child,  consider  the  words  ^^ elder,"  or  '^younger,"  and  that 


(/)  2  Yes.  sen.  203,  in  a  note. 
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aa  eldest  child  nn{Mt>vided  for,  should  take  as  a  younger:  also,      Chfldren. 
thai  there  was  no  difference  in  this  respect  "when  the  provision  wben  an  eidegt 
proceeded  fiom  a  collateral  lelation  intending  to  provide  for  all  ^J^^d^a 
the  branches  of  his  fiunily,  as  Jtichard  the  elder  clearly  meant  to  younger. 
do  in  the  present  instance. 

It  appears  fitom  the  cases  which  have  been  stated  and  referred  But  according 
Ui,  that  the  persons  settling  or  bequeathing  to  younger  children,  ^^^g*^^^^' 
were  either  their  parents  or  reladons,  who  may  be  considered  m  tude  of  con- 
facp  paretUis,  and  intending  to  provide  for  all  the  children  of  b^Jy  m^e 
the  person  described     The  Court,  therefore,  refected  the  words  «  performance 

t  of  parental  pro- 

"yoonger"  or  ''youngest,"  ''elder"  or  "eldest,"  for  the  purpose  ^ion«,orof 
of  letting  in  a  child  not  answering  the  description,  who  would  P"'^|"  '^ 
otherwise  have  been  unprovided  for,  contrary  to  die  intention  of 
the  person  whose  duty  it  was  to  have  left  it  a  maintenance,  or 
of  the  person  who  had  taken  upon  himself  the  performance  of 
diat  obliiration*  Bnt  when  there  is  no  such  relation  between  the 
donor  or  devisor  and  the  children,  either  real  or  assumed,  it  may 
be  ioferred  from  several  of  the  following  cases,  that  a  Court  of 
Eiioity  will  require  a  child  claiming  part  of  a  sum  bequeathed  to 
yocmger  children  to  answer  the  description.  Such  was  the  opinion 
of  Lord  Hardwiche  in  HaU  v.  Hewer  (ti),  after  the  case  had  been 
argued  before  him,  and  which  was  to  the  following  effect: — 
Beieri  Hewer  devised  lands  to  trustees  for  a  term  of  years,  to 
6,000£  which,  by  a  oodidl,  he  directed  to  be  paid  to  the 
children  of  a  Mr.  HaUf  if  his  brother  ^oAn  Hewer  died 
vidMNit  children.  He  devised  his  real  estate  to  John  Hewer  for 
Kfe^  remainder  to  JohCh  first  and  other  sons  in  tail  male,  re- 
mainder  to  daughters  in  tail,  with  remainder  to  Humphrey y  second 
8QO  of  John  HaU  in  fee.  Jamee  the  eldest  son  of  HaU  died  before 
John,  Hewevy  who  also  died  without  children,  so  that  Hvmphrey 
became  the  Meat  son  of  HaU;  and  he  nevertheless  claimed  a 
part  iX  the  6,000^  bequeathed  to  HaU\  younger  children.  But 
Loid  Hardwkke  determined,  that  as  Humphrey  became  an  eldest 
Km  before  the  6^00021  were  distributable,  he  was  excluded :  and 
upon  it  being  urged  at  the  bar,  that  Humphrey  was  to  be  consi*- 
dered  as  an  eldest  son,  quodd  hoc,  because  the  testator  had  given 
tohoa  the  inheritance  of  the  estate,  his  Lordship  said,  "there  was 
no  caoe  where  the  Court  had  considered  a  younger  child  as  an 
eUest,  but  between  parent  and  chUdy  or  persons  who  stood  in 

'    His  LcMrdship's  observation  in  regard  to  preceding 
seems  to  be  correct;  and  it  does  not  appear  that  any 


(«)  Ambl.  208. 
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ChQdraii.      subsequent   authority  has  impeached  his  opinion   upon   this 

WbenaneUM  Subject 

®'  ^"i^S*^^         Th«  same  principle  which  leads  a  Court  of  Equity  to  consider 
younger.  a  jounger  child  an  eldest^  or  an  eldest  child  a  younger,  also 

induces  it  to  overiook  other  descriptions  applied  to  children 
Legacy  to  a  which  thev  accidentally  do  not  answer,  where  a  parent*  intends  to 
child  not  de-,     provide  for  all  his  ofispring.    If  then  a  father  bequeath  a  portion 

bIJAdunng      ^  *  ^^'^  ^  ^^^'^^  ^  '"^^^  ^7  ^^^  ^""^  " posthumoos  child," 
theHestator'k     and  he  happen  to  surviye  its  birth,  the  accident  will  not  deprive 
the  infimt  of  the  intended  provision. 

This  was  determined  in  Jaggard  v.  Jaggard  (v),  where  a  testator 

being  indisposed,  and  his  wife  eneenitey  made  his  will,  and  gave  to 

a  daughter  then  living,  l,500iL,  but  if  his  wife  should  have  a 

posthumauM  daughter,  it  was  to  receive  5QOL  of  the  1,5001     The 

wife  having  been  delivered  of  a  daughter  during  the  life  of  the 

testator  which  prevented  the  child  fiom  answering  the  description 

of  posthumous,  the  question  was,  whether  she  was  entided  to  the 

50021:   and  Lord  Samers  declared,  that  the  second  daughter, 

although  bom  during  the  life  of  her  fether,  was  to  be  considered 

a  posthumous  child  within  the  meaning  of  the  wilL 

y  ChilAw  wben  Y  But  in  general  no  rule  is  better  setded,  than  that  legatees 

answer  the        niust  answer  the  description  and  character  given  of  them  in  the 

^uMt  Uterall  •    ^'  ^  ^  ^^  ^  bequest  to  the  seventh  child  of  J3.  will  not  entitle 

an  eighthy  who,  by  the  death  of  the  seventh  child  before  the 

testator,  becomes  the  seventh. 

This  was  carried  to  a  great  extent  in  the  case  of  West  v.  The 
Lord  Primate  of  Ireland  (to),  in  which  the  testator  bequeathed 
by  codicil  in  these  words;  ^^I  desire  that  my  executor  would  at 
his  decease  bequeath  100  guineas  to  Lord  Cantahpe  for  the  use 
of  his  seventh  or  youngest  chiid,4n  ccLse  he  should  not  have  a  seventh 
living."  His  Lordship  had  six  children  at  the  date  of  the 
codicil,  and  another  bom  previous  to  the  codicil  was  then  dead. 
Two  months  after  the  testator's  death.  Lord  C.  had  another  son 
bom,  whom  he  mamed  Septimus^  and  afterwards  other  children 
came  into  esse^  the  youngest  of  which  was  called  Matilda.  The 
question  was,  whether  SepHmus,  or  Matilda  the  youngest  child  of 
Lord  (Z  was  entitled  to  the  legacy?  And  Lord  Thta^low  was  of 
opinion,  that  as  Septimus  was  in  fact  the  eighth  child,  he  could 
not  take  by  the  description  of  seventh.  He  therefore  decreed  the 
money  to  Matilda;  a  decree  which  he  affirmed  upon  a  re-hearing. 

(o)  Pre.  Ch.  177. 

(to)  3  Bro.  C.  C.  148 ;  2  Coz,258,  S.  C. 
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It  IS  presamed  that  the  last  must  be  consider^  an  exceed-     cbildren. 
k^y  strong  case,  when  the  number  of  children  Lord  Cantcdupe  when  required 
had  at  the  date  of  the  codid],  and  the  prospective  nature  of  the  ^o  answer  the 
bequest,  are  contempUted.    The  sense  in  which  the  testator  used  beque^*^'^  ^ 
the  word  seventh  cannot  be  doubted.     It  was  not  in  relation  to  the  ^^^^^^^y* 
number  of  children  his  Lordship  might  have  had  previously  to 
the  codicil,  but  a  seventh  in  reference  to  the  number  living  when 
that  instrument  was  made,  which  were  six,     Septhmu,  therefore, 
appears  to  have  been  the  person  designated  and  intended  by  the 
testator;  and  in  this  view  of  the  case  he  answered  the  description 
of  seventh  child  of  Lord  C,  if  he  should  have  one*    If  these 
remails  be  just,  probably  a  similar  case  would  at  present  receive 
a  diflfemit  determination. 

Of  such  importance  is  it  for  a  If^tee  to  answer  the  terms  of 
the  bequest,  that  if  he  do  so,  he  may  even  make  a  good  title  to 
the  legacy  or  portion,  notwithstanding  it  may  appear  contradic- 
tory to  the  testator'a  intention.  An  instance  of  this  oecurred  in 
the  fiJlowing  case: 

In  Traffard  v.  Ashton  («),  Mr.  Vavasor  devised  all  his  estate 
in  trust  for  his  daughter  for  life,  remainder  to  her  second  son  to 
be  begotten  in  tail  male,  and  so  to  every  younger  son ;  remainder 
to  her  eldest  daughter,  and  the  Jirst  son  of  her  body;  the 
testator  apologizing  for  omitting  the  eldest  son  fiom  the  ezpecta- 
tkm  he  entertained  of  his  daughter  marrying  so  prudently  as  to 
ensure  a  provision  for  such  son.  The  daughter  married  Sir 
Raiph  Ashton^  and  had  children,  Edmund^  the  eldest,  Richard 
and  Ann  Traffard.  Edmund  died  shortly  after  his  birth,  and 
then  JUchard  was  bom,  who  was  the  only  and  eldest  son  of  Lady 
A^Um,  The  question  was,  whether  he  was  entided,  under  the 
deicription  **  second  son,**  to  Mr.  Favasor^s  estate,  and  it  waa 
detennined  in  the  affirmative;  the  Chancellor  observing,  that 
aeoond  son  was  second  in  the  order  of  birth:  Richard  therefore 
mswering  that  description  was  entitled,  although  it  was  contrary 
to  the  testator's  intention. 

In  the  case  of  Powell  v.  Dames  (y\  a  devise  of  a  real  estate  in 
fiiurth  duores,  one  to  a  child  of  B,,  one  to  a  child  of  C,  one  to  a 
diild  of  A,  and  one  to  a  child  ofE.,  was  held  a  good  devise  of 
the  foe  in  one-fourth  to  the  eldest  child  of  each  of  the  persons 
named,  and  not  void  for  uncertainty. 


(x)  2  Vem.  660  ;  1  Eq.  Ca.  Abr.  213,  pi.  8,  S,  C. 
(g)  1  Beav.  532. 
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Children.  We  shall  prooecd  in  the  next  place  to  consider — 

Grandchild.  S*  When  grandchildren,  &c.  may  and  may  not  take  under 

ren  tnd  istoe,    the  word '^chUdren/ 

when  included. 

— The  word  "children*  does  not,  ordinarily  and  properly  speak- 

^dk^  ing,  comprehend  grandchildren,  or  issue  generaUy.  Their  being 
not  in  general  included  in  that  term  is  only  permitted  in  two  cases,  viz.  from 
term  **  child,     necessity,  which  occurs  where  the  will  would  remain  inoperative. 


ren.' 


unless  the  sense  of  the  word  "children"  were  extended  beyond 
its  natural  import :  and  where  the  testator  has  clearly  shown  by 

other  words,  that  he  did  not  intend  to  use  the  term  "  children  * 

« 

in  its  proper  and  actual  meaning,  but  in  a  more  extensive  sense. 
By  these  tests,  questions  upon  the  present  subject  are  to  be 
examined  and  determined.  It  will  therefore  be  convenient,  for 
the  sake  of  perspicuity,  to  begin  with  considering — 

Exceptions'  FiBST,  where  the  word  "children''  was  extended  beyond  its 

when  to  give  i  •  <•  • 

effect  to  will,     natural  import  from  necessity. 

Referrible  to  this  head  is  Wilde^s  case  {z\  where,  upon  a  devise 
to  a  man  and  his  children^  it  was  held,  if  there  were  no  children 
at  the  date  of  the  will,  the  father  would  take  an  estate  tail;  and 
children  would  mean  issue;  for  it  was  evident  something  was 
intended  for  children:  but  none  being  in  esse,  they  could  take 
nothing  except  through  the  fiither;  and  he  could  transmit  to 
them  nothiiig,  unless  he  had  an  estate  of  inheritance.    It  was 
necessartfy  therefore  to  construe  the  word  "children*  issue,  on 
account  of  the  general  apparent  intention  (a). 
Word  "child-       It  was  necessity,  therefore,  that  in  the  last  case  converted  the 
oneofmu^-  ^    ^otd  "  children*  into  a  word  of  limitation ;  a  construction  never 
chase.  to  be  put  upon  that  term  except  for  the  purpose  of  giving  opera- 

tion to  the  will,  and  effectuating  the  testator's  intention;  for  the 
word  "children**  is  naturally  one  of  purchase,  as  observed  by 
Lord  Hardwicke  in  Buffar  v.  Bradford  (b\  and  so  he  determined 
in  tliat  case,  in  declaring  that  a  bequest  made  to  a  mother  and 
her  children  (she  having  a  child  ai^r  the  date  of  the  will  who 
survived  the  testator)  did  not  lapse  by  the  mother^s  death  in  the 
lifetime  of  the  devisor,  but  belonged  to  the  child,  upon  the 


(z)  6  Rep.  16 ;  see  also  Snowball  y.  Stokes  y.  Heron,  12  CI.  &  Fin.  161  ; 

Procter,  2  Yo.  &  C.  (C.)  478 ;  Eeed  y.  Scott  y.  Scott,  9  Jar.  589. 

WilUs,   1    CoU.  (C.)  86;   Paine  t.  (a)  lOVes.  201. 

Wagner,    12  Sim.   184;    Wilsm  y.  {b)  2  Atk.  221. 
Maddison,  2  Yo.  &  C.  (C),  372; 
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principle,  that  the  legatees  took  as  purchasers  in  joint  tenancy  (c);  Children, 
a  jodgment  which  could  not  have  been  pronounced  if  the  child  Grandchild- 
had  taken  by  representation  through  its  mother.  ^?  ^^  \Iaa 

Secondly^  instances  where  a  testator,  by  using  the  words  Intuocesoftfae 
''children"  and  ^^issue^  indiscriminately^  showed  his  intention  r«»**oomprel 
to  use  the  former  term  in  the  sense  of  issue,  so  as  to  entitle  hending  grand** 

,_,__  g.  _  ,,  CBtldren,  &c. 

grandchildren,  &c.  to  take  under  it  where  the  word 

In  Wythe  v.  Blackman  (d),  Colonel  Thurston,  by  a  voluntary  J*|^^^ 
deed,  limited  real  estate  aifier  the  death  of  himself  and  nephew 
John,  and  fidlure  of  estates  in  tail  male  to  John^A  first  and  other 
sons,  to  four  persons,  Lady  Chaa/y  Mrs.  fVyAe,  and  Mrs.  Black- 
man  (his  three  sisters),  and  the  fourth  was  his  niece  (daughter  of 
a  deceased  brother),  to  sell  and  divide  the  money  and  mesne 
profits  among  themselves  (naming  them),  or  the  respective  issues 
of  their  bodies,  if  they  or  any  of  them  should  be  dead,  upon  the 
fiulure  of  such  issue  male  of  Jofm,  viz.  to  each  of  them,  or  their 
respective  children,  a  fourth  part  But  if  any  of  them  should  be 
dead  without  issue,  on  such  fiulure  of  issue  of  John,  then  to  the 
sarvivors  or  their  respective  children  equally,  if  any  of  them 
should  be  dead  leaving  issue.  John  survived  the  testator,  and 
died  after  being  In  possession  of  the  estate,  and  without  issue. 
Hie  three  sisters  and  niece  died  before  John,  the  niece  leaving^ 
DO  issue;  but  at  the  death  of  John,  Lady  Chacy  had  three 
children,  Mrs.  fFythe  both  children  and  ffretit  grandchildren, 
and  Mrs.  Blackman  yrand-chlldren  only.  One  of  the  questions, 
was,  whether  the  children  of  Lady  CJMcy  and  of  Mrs.  Wythe 
were  entitled  to  have  the  whole  estate  divided  among  them  in 
two  shares;  or  whether  the  grandchildren  of  Mrs.  Blackman, 
and  the  great  grandchildren  of  Mrs.  Wythe,  were  entitled  to 
participate  with  them?  A  question  turning  upon  the  point, 
whether  the  import  of  the  word  ^' issue  **  was  to  be  restrained 
by  that  of  *•  children,**  or  the  import  of  the  word  "children** 
was  to  be  enlarged  by  that  of  "issue;**  and  Lord  Hardwicke 
determined,  that  children,  grandchildren^  and  great  grand- 
children, were  collectively  entitled. 

His  Lordship  founded  his  decree  upon  the  special  circumstances 
of  the  case.     He  commented  upon  the  great  length  of  time  which. 


(e)  See  chi^.  8.  on  lapsed  legacies*  TkwrtOon^  and  stated  by  Lord  Aly 

and  title  ^  Joint  Tenants.**  vadey  from  Reg.  Lib.  in  Daoenport 

(d)  1  Yes.  sen.  196,  reported  in  v.  Banbury,  3  Yes..  258. 
AmU.  555,  by  the  names  of  Wythe  v. 
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Cbitdren.  might  have  elapsed  before  the  trust  fund  became  divisible^  and  on 
Grandchiwr"  the  apparent  mtention  of  the  settler,  not  only  to  provide  for  his 
T  "^^i*?!?  ^^*®™  *°^  niece,  if  living,  when  the  issue  male  oiJohn  fidled, 
but  if  dead,  then  for  their  respective  descendants  however  remote, 
who  should  be  in  existence  at  that  time.  Besides  the  first 
limitation  to  the  sisters  and  niece  was  not  to  children  but  issue 
as  corresponded  with  the  intention.  The  subsequent  adoption  of 
the  word  '^  children,"  was  used  in  the  same  sense  as  *'  issue," 
which  appeared  firom  the  limitation  to  survivors;  that  being  made 
to  depend  upon  any  of  the  sister's  dying  vnthout  leaving  issue, 
the  very  word  used  in  describing  the  failure  of  the  lineal 
descendants  of  John;  a  circumstance  showing  the  settler's 
acquidntance  with  the  usual  import  of  the  word  ^' issue;"  and 
that  he  annexed  to  it  the  same  meaning  when  he  applied  it  to 
JokrC^  descendants  and  to  those  of  his  sisters.  Hence  it  appears 
that  the  present  case  cannot  be  adduced  to  prove,  that  the  word 
'*  children"  of  its  own  proper  import  includes  grandchildren,  &c. 
as  well  as  children  of  the  persons  described  (e).  It  is  only 
authority  that  when  the  words  "  children"  and  "  issue"  are 
mentioned  promiscuously,  and  the  contents  of  the  instrument 
show,  that  the  term  ^*  children"  was  used  in  the  sense  of  ^^  issue," 
its  natural  import  will  be  enlaiged  to  the  comprehending  of  all 
such  individuals  as  are  entitled  under  the  latter  word. 

The  case  which  next  followed  so  far  differs  fix)m  the  preceding, 
that  the  first  and  direct  bequest  was  made  to  children  and  not  to 
issue;  but  they  agree  in  the  circumstance  of  the  limitation 
over  being  made  dependant  upon  the  death  of  persons  without 
issue;  Uving  at  the  happening  of  a  particular  contingency:  a 
limitation  clearly  indicating  the  testator's  intention  to  annex  to 
the  word  ^*  children"  the  same  sense  as  he  had  given  to  the  v^rord 
*^  issue." 

The  case  alluded  to  is  Crok  v.  Bennett  (f),  in  which  Mr. 
Merttews  having  four  daughters,  Hester ,  Claroy  Mary^  ondEHzabetky 
devised  real  and  personal  estates  to  Hester  for  life,  remainder  to 
all  the  children  of  her  body,  sons  and  daughters  as  tenants  in 
common  in  fee,  vdth  benefit  of  survivorship  if  any  of  the  sons 
died  under  twenty-one,  or  daughters  before  that  age  or  marriage : 
and  in  default  of  such  issue,  then  to  all  his  other  daughters  living 
at  the  death  and  failure  of  issue  of  Hester^  and  the  ckUd  or 
children  of  his  other  daughters  who  should  be  then  dead,  a&  tenants 
in  common  in  fee :  but  if  none  of  his  daughters,  nor  any  issue  of 


(e)  See  3  Ves.  &  Bea.  68.  (/)  AmbL  681. 
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dbem  should  be  living  at  the  before  mentioned  period,  he  limited     Children. 
the  property  to  his  own  right  heirs.     Hester  the  tenant  for  life  Qfmdchild-" 
died  withoot  issue.     Clara  died  before  her,  and  there  were  only  ^  "^  »f»l®  ^ 
•  gnodchildren  of  Clara  living  at  the  death  of  Hester.    Mary 
survived  Hester;  and  EUzabeth  died  before  Hester y  leaving  two* 
duldien  who  were  living  at  Hester^s  decease.    Lord  Camden 
decided  upon  the  authority  of  the  last  ease,  that  grandchildren 
woe  entitled  under  the  terms  in  the  will  {g)\  which  was  equi- 
valent to  a  declaration  diat  the  testator  used  the  word  ^'  children'^ 
m  the  same  sense  as  the  term  '*  issue,"  ai  term  sufficiently 
oomprebensive  to  include  grandchildren. 

The  case  next  in  succession  was  determined  by  Lord  Alvanley, 
and  aroee  upon  a  very  obscure  wilL  His  Lordahip  was  probably 
guided  by  the  first  mentioned  authority  of  fFythe  v.  BlacAmany 
fonnding  his  decision  upon  the  indiscriminate  use  of  the  words 
**  issae"  and  "  diildren,"  and  the  intention  collected  icom  the 
eontezt  of  liie  will,  that  the  term  ^  children*^  was  used  in  the 
aune  aeose  as  "  issue." 

This  case  is  Bcjfk  v.  Hamilton  (A)^  there  Mr.  Hunter  gave  the 
fdowing  legacies:  '^I  give  to  the  children,  of  WUUam  Hunter, 
late  oi^  &C.  that  ia  to  say,  to  Captain  John  Hunter,  o^  &c*  2,000il 
md  to  his  issue;  to  his  sbters  or  their  issue  1,0002  each,  (viz.) 
tile  iasoe  of  his  sister  Mable,  deceased,  Mrs.  EUzabeth  Holt,  wife 
at  Mm.  HoU,  now  o^  &c. :  if  Mr.  HoU  should  survive  her,  I  will 
diat  be  have  the  interest  of  that  share  for  life ;  at  his  death, 
to  the  smrmobsg  ehUdren  of  the  said  William  Hunter;  Mrs.  Mary 
Ikofempori,  wife  of  the  Rev.  Mr.  Davenport,  in  &&:  and  to  Mrs. 
Dixon,  wife  to  Mr.  Dixon,  printer,  in  &c.  The  whole 
to  the  said  Captain  John  Hunter  and  his  issue,  and  to  his 
Mfeen  aad  their  iesue  amounting  to  6,000JL ;  if  any  lapse,  to  be 
divided  among  the  survivors.''  Mrs.  Hdt,  after  surviving  her 
haabaiid,  died  without  issue  before  the  testator.  Mrs.  Dixon 
also  died  during  the  testator's  life  leaving  five  children,  grand- 
children of  WiUkan  Hunter.  And  it  was  one  of  the  questions, 
whetho"  those  grandchildren  were  entitled  to  a  share  of  the 
kgKy  intended  for  Mrs.  Holt,  although  not  the  children  of 
WUSam  Hunter  in  the  strict  and  literal  sense  of  the  word;  and 
Lofd  Aimky  decided  in  the  affirmative,  expressing  his  opinion 
to  be  foooded  upon  the  words  ^*  the  whole  sum  to  the  said 


{g)  See  Sir  WUUam  Grasis  oommeats  Qpoa  this  case,  3  Yea.  k  Bea.  69. 
(A)  4  Yes.  437. 
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<:faildreii.      Captain  John  Hunter  and  his  issuer  and  to  his  nsters  and  their 


Grandchild-       tSSUe/* 
Ten,  &c.  when  n^a 

not  included. 


His  Lordship  in  pronouncing  judgment  in  the  last  case  re- 
marked  that  the  word  *^ children"  would  not  mean  grandchildren  . 
drenmay  take   unless  their  parent,  the  object  of  the  description,  were  dead(i). 
where  there  ii    yfQ  miist  also  except  those  instances  where  the  will  shows  a  dear 

no  child.  •  •  1 

mtention  to  embrace  issue  beyond  the  first  generation,  as  in  the 
several  authorities  before  stated.  The  authorities  on  the  present 
subject  which  remain  to  be  considered  are, — 

Thirdly,  those  cases  wherein  it  was  determined,  that  grand- 
children, &c.  were  not  comprehended  in  the  word  ^*  children." 

Since  the  term  *< children''  does  not,  according  to  its  proper 
signification,  extend  farther  than  to  immediate  descendants  of 
the  person  named,  and  since,  as  a  general  rule,  it  is  necessaiy 
that  legatees  should  accurately  answer  the  description  of  'the 
1°  S^J^*  '^    bequest,  it  follows,  that  if  there  be  a  child  or  children,  a  grand- 
child, a  grand,  child  caunot  be  admitted  to  participate  in  a  fiind  bequeathed  to 
^l^wUhT      "<*il^n-"    In  the  Earl  of  Orfard  v.  ChurehiO,  it  was  said  by 
under  a  be-       Sir  WUliam  Grants  that  '^he  never  knew  an  instance  where  there 
qu«it    c  I  -   ^gj^  children,  to  answer  the  proper  description,  grandchildren 
were  permitted  to  share  along  with  thejn."    A  proposition  un- 
doubtedly correct  when  understood  with  the  qualifications  before 
mentioned,  as  appears  fix>m  the  following  case: 
Instances.  In    Crook  T.  Brookouf  (J\   the  testator   vested    IJMOL   in 

trustees,  in  trust  to  allow  Ann  Crew  a  maintenance  out  of  the 
interest  during  her  husband's  life,  with  the  absolute  disposal. of 
the  principal,  if  she  survived  her  husband,  but  if  he  were  the 
survivor,  the  money  was  to  go  to  her  sister's  children^  as  she 
should  advise.  Ann  died  before  her  husband  without  giving  any 
direction  as  to  the  l,500il  leaving  Grace  her  only  sister,  who  at 
Pirn's  death  had  one  chUdy  and  several  grandehUdren  in  existence: 
and  although  Lord  Jefferies  directed  the  fimd  to  be  divided 
between  the  only  child  and  the  grandchildren,  yet  the  Lords 
Commissioners  upon  rehearing  the  cause,  reversed  the  decree, 
declaring,  that  where  a  bequest  was  made  to  children,  grand- 
children could  not  participate  with  them* 

The  last  case,  which  must  have  been  considered  with  great 
attention,  has  established  the  legal  sense  of  the  word  <«  children," 


(0  See  3  Yes.  &  Bea.  69 ;  2  Vem.  108. 
0")  2  Vem.  107. 
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when  standing  nnezplained  by  any  thing  in  the  will,  and  there  children. 
are  children  in  existence  to  take  under  it  This  authority  has  Onuidchnd. 
been  referred  to  and  acknowledged  in  subsequent  cases,  and  its  ren,  &c.  wlran 

^  not  mclUCTBua 

prnciple  was  acted  upon  by  Lord  Alvanley^  M.  R.  in  the 
Mowing  instance : 

In  Beeves  v.  Brymer  (A),  Michael  Forster  bequeathed  to  his 
wife  the  interest  of  certain  Bank  annuities  for  life,  directing  the 
ctpital  to  remain  in  the  same  stock  for  the  benefit  of  his  children 
equally,  who  should  be  living  at  the  death  of  his  wife.  He  also 
made  a  similar  disposition  of  a  leasehold  house.  The  wife  and 
fcor  daughters  Sarah,  Mary,  Afm,  and  JESzabeth,  all  married 
and  having  children,  survived  the  testator;  but  Mary  died  before 
the  wife,  leaving  a  child,  grandchild  of  the  testator,  who  was 
living  at  the  death  of  the  wife,  an  event  which  had  happened. 
The  question  was,  whether  the  grandchild  was  entitled  with  the 
leatatoc's  surviving  children  Sarah,  Ann,  and  JEKzabeth;  and 
Lord  Abnxnky  determined  in  the  negative,  remarking,  that 
^  children  may  mean  grandchildren  where  there  can  be  no  other 
oonstmction,  but  not  otherwise." 

Conastently  with  the  two  preceding  authorities,  Sir  WUHam 
Grant  decided  the  case  of  BadeUffe  v.  Buckley  (Q. 

There  James  Buckley  bequeathed  his  residuaiy  personal  estate 
nito  all  the  legitimate  children  of  WUUam,  Henry,  John  and 
Thomas  Buckley,  and  Ann  Shaw,  his  late  brothers  and  sister,  in 
equal  shares  per  stirpes.  When  the  will  was  made  there  were 
diildren  and  grandchildren  of  all  the  brothers.  Ann  Shaw  had 
DO  duldren  then  living,  but  three  of  them  had  left  several 
duklren,  one  of  whom  died  before  the  date  of  the  will,  leaving 
cUdreo,  so  that  at  the  death  of  the  testator  the  claimants  were 
diildren,  grandchildren  and  great  grandchildren;  but  his  Honor 
rejected  the  claims  of  the  two  latter  classes  upon  the  principle 
and  aathoiities  before  stated. 

It  18  observable  that  the  last  case  differs  fiN>m  the  preceding 
nthorities  in  the  particukr  of  ^nn  Shaw  having  had  only  grand- 
diihiven  and  great  grandchildren  in  existence  at  the  date  of  the 
win.  It  was,  therefore,  contended  with  great  plausibility,  that 
the  testator  must  have  used  the  term  ^children"  in  the  enlaiged 
sense  of  ''issue;"  and  parol  evidence  was  produced  to  show 
his  acquaintance  with  the  state  of  Ann^s  fiunily  when  he  made 
the  will;  but  Sir  WiWam  Grant  paid  no  regard  to  such  testi- 

(*)  4  Ves.  692. 

(0  10  Yes.  195 ;  see  also  Moor  V.  Baubeck,  12  Sim.  123. 
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Chfldren  and     mony,  ffince  it  alone  was  inadmissible  to  alter  the  oonstructioa 
g^J^**^        whidi  properly  belonged  to  the  word  "children:*  and  widi 

1~7"  ''^^P®^  ^  *^®  '^"^  '^^^^  ^  ^^  ^^  *®  there  was  no  expression 

childrau!&&  explanatofy  of  the  term  "children,"  indicating  the  testator's 
^^^^^  meaning  to  enlaige  the  l^:al  import  of  that  woid,  and  since  it 
would  be  incwsistenty  in  the  absence  of  dear  intention,  to  con- 
iiMdmifliibU  to  Btrue  "children,''  (a  word  only  once  used)  in  two  different  senses 
^OTd«*^iL.  ^^^'^  applied  to  children  of  the  four  brothers,  and  when  to 
ren.**  children  of  the  sister,  he  should  adhere  to  the  proper  construc- 

tion of  the  word  throughout,  for  to  depart  from  it,  he  ought  to 
be  perfectly  certain  he  was  executing  the  testator^s  intention,  a 
certain^  that  the  present  case  did  not  afford. 

The  next  case  that  occurs  upon  the  [wesent  subject  was  de- 
termined by  the  same  Judge  who  decided  the  last  It  is  an 
instance  of  the  words  "children  and  grandchildren''  not  being' 
enlaiged  by  the  mere  mention  of  the  term  "issue"  by  vUroductum 
or  simple  recital,  and  not  repeated  in  the  gift  or  in  the  limitation 
oyer  of  the  property ;  the  Court  preferrii^  to  adhere  to  the  operative 
part  of  the  instrument  expressing  the  gift  to  be  made  to  children 
and  grandchildren,  rather  than  to  indulge  in  speculating  upon  the 
intention  founded  merely  on  inference  fix>m  the  word  "issue" 
being  inserted  by  way  of  recital  or  introduction  to  the  gift,  and 
never  afterwards  resumed.  Under  such  circumstances,  the  proper 
meaning  of  the  word  children  or  grandchildren  will  not  be 
extended  by  that  of  issue,  but  the  latter  wiU  be  considered  to  have 
been  used  in  the  same  sense  as  children  or  grandchildren. 
Instance  wbera  The  case  alluded  to  is  the  Earl  of  Offord  v.  ChurchSl  (m),  in 
bJu    which  Charle$  ChurdiiU,  under  the  will  of  his  fiither  had,  in  the 


not  to  «|^uge  event  "  of  having  or  having  had  any  child  or  children  who  shoold 
•^children  tad  be  living,  or  who  should  have  left  is$ue  living  at  his  death,"  a 
^indciiild.  power  to  appoint  the  testator^s  residuary  real  and  personal  estate, 
"to  and  for  all  or  any  of  his  {Charle$*s)ddldrettiBnd  grandchildreu 
that  should  be  so  living,  with  benefit  of  survivorship,  and  limita- 
tions over  (for  the  benefit  of  such  children  or  grandchildren)  as  he 
should  direct  by  deed  or  will ;"  and  in  defieuilt  of  appointment, 
the  property  was  limited  over  to  Harriet  ChurchiU,  in  the  event 
of  Charles  dying  without  leaving  a  child  or  grandehiUL  Upon 
the  marriage  of  Charlee  (after  the  testator's  death)  with  Lady 
fValpokf  he,  by  deed  of  appointment,  reciting  an  intention  to 
provide  for  their  children  and  isewy  directing  13,00(M1  to  be  paid 
out  of  the  estates  for  the  portions  of  younger  "  children,  sons 


-■^ 


(m)  3  Ves.  &  Bea.  59. 
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and  daogMerBy"  at  the  usoal  ages  and  timesy  i¥ith  benefit  of  ChiMrai  and 
ramvarship  among  such  '« children,  sons  or  daughters,"  as  should  g^^^'^*^ 
die  before  their  shares  became  payable:  and  if  there  were  an  ^'ji^^j^^ 
eldest  8OD9  and  other  *^  children,  sons  or  daughters,"  such  eldest  wbeo  not  in- 
son  WM  to  have  30,000£  out  of  the  said  funds.  '<  Provided,  if  any  "^^^^ 
diild  or  children,  to  whom  any  sum  of  money  *was  appobted  by 
the  deed,  happened  to  die  before  Charlesj  leaving  any  chUd  or 
ekSUtrm  then  living,  the  portion  or  portions  before  appointed  for 
sodi  child  or  children  so  dying  during  the  life  of  Charles,  should 
go  to  such  of  his  and  their  ckSdren,  as  should  be  living  at  the 
decease  of  the  said  CharlesJ*  There  were  seven  children  of  the 
narriage,  of  whom  a  son  named  Charles  was  the  eldest,  and  had 
he  lived,  would  have  been  entitled  to  the  30,000IL ;  but  he  died 
before  his  lather,  leaving  three  children,  Henry,  fFUUam  and 
Eden.  Henry  died  before  his  grandfather,  leaving  Charles  Henry 
Mb  only  son,  and  great  granddtUd  of  the  testator.  William  also 
died,  a  bachelor,  during  the  life  of  his  grand&ther,  and  Helen  was 
the  only  grandchild  who  survived  her  fother  Charles.  The  ques- 
tion was,  whether  Helen,  as*  such  only  grandchild  living  at  the 
death  of  her  father  Charles,  was  alone  entitled  to  the  30,0002. ; 
or  whether  Charles  Henry,  the  great  grandchild,  was  entitled  to 
Aare  with  her  that  sum,  which  depended  on  the  previous  foct, 
whether  in  the  terms  of  the  will  and  appointment,  great 
grandchildren  were  comprehended ;  and  that  could  only  be  fix>m 
die  efiect  of  the  word  ^*  issue**  introductorily  inserted  in  both 
insdraments.  Sir  William  Grant  decided  against  the  right  and 
daim  of  the  great  grandchild,  for  the  reasons  before  detailed. 

It  most  be  obvious  to  everv  reader  of  the  last  case,  that  the 
leslRlor  and  his  son  had  only  the  children  and  grandchildren  of 
die  latter  in  contemplation  when  the  will  and  appointment  were 
mde.  Both  instruments  expressly  provide  for  those  two  classes 
only;  and  although  ^ issue"  be  once  mentioned  in  each,  it  is 
manifest  that  it  was  used  in  the  sense  of  children  and  grand- 
dnldren ;  for  if  the  intention  had  been  to  make  provisions  for  all 
the  descendants  of  the  son,  it  cannot  be  supposed  that  the  testator, 
in  the  passage  of  the  will  which  gives  the  power  of  making  such 
provinon,  and  the  son,  in  the  passage  of  the  instrument  which 
exercises  that  power,  should  omit  the  word  ^^issue^  and  expressly 
confine  the  portions  to  children  and  grandchildren. 

9.  The  case  last  stated  is  an  authority  overruling  the  apparent  "OnndchUd. 
opinion  of  Lord  Narthinytan  in  Hussey  v.  Berkeley  (n),  that  the  i^  g^leni, 

(ji)  2  Eden.  196. 
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word  grandchildren,  woiild^  without  further  explanation,  com- 
prehend ffretU  grandchildren.  And  it  seems  but  reasonable, 
that  if  the  word  ^' children^  do  not  include  grandchildren,  as  we 
have  seen,  the  term  '^ grandchildren"  will  not  comprise  children 
next  to  them  in  descent  The  several  distinctions  which  have 
been  mentioned  in  regard  to  the  enlargement  of  the  word 
^' children^  seem  applicable  to  a  bequest  to  grandchildren;  so 
that  if  it  appear  from  the  will,  that  the  word  *^  grandchildren," 
was  not  used  in  its  proper  sense,  but  for  the  purpose  of  embracing 
all  the  descendants  of  all  the  persons  described,  it  will  have  the 
effect     An  instance  of  this  occurred  in  the  following  case: 

In  Hussey  v.  Berkeley  {o\  Lady  7yrc(mit^/ having  several  grand- 
children and  great  grandchildren,  bequeathed  to  Lady  NetterviUe 
and  Mrs.  Hussey,  two  of  her  grandchildren,  lOOL  each,  to  buy 
rings ;  and  directed  her  executor  to  give  her  residuary  personal 
estate,  as  she  should  afterwards  appoint  She  by  a  codicil  gave 
legacies  to  several  of  her  yreixi  grandchildren,  and  to  Lady  Dillon^ 
the  widow  of  her  grandson.  She  also  gave  to  Miss  Hiissey  (virho 
was  her  great  granddaughter)  by*  the  description  of  yrand- 
daughter,  specific  legacies ;  directing  the  residue  to  be  divided 
among  her  grandchildren  named  therein.  Two  of  the  questions 
were,  whether  great  grandchildren  should  take  a  share  of  the 
residue  vrith,  and  under  the  description  of  ^aiuf-children,  and 
whether  Lady  JXllan,  who  was  only  a  grandchild  by  marriage^ 
was  entitled  under  the  description?  Lord  Narthtngton  deter^ 
mined  in  fiivour  of  the  great  grandchildren,  since  the  testatrix 
had  shown  the  sense  in  which  she  used  the  word  grandchildren, 
in  giving  the  specific  legacies  to  her  great  grandchild  Miss  Huseey, 
by  the  description  of  yran<f-child.  But  with  respect  to  the  claim 
of  Lady  DHhn  as  a  ^aiuf-child  by  marriage^  his  Lordship  said  it 
had  no  foundation,  as  the  testatrix  intended  such  grandchildren 
only  who  were  related  to  her  by  blood. 


Natural 
children. 


The  next  subject  for  consideration  ii 

IL  Legacies  to  Natural  Children. 


Unborn  at  the       It  is  a  maxim  of  the  common  law,  that  qui  ex  damnato  caitu 

date  of  the  wia  fuucunter  inter  Uberos  mm  camputentur.    The  relation  of  a  natural 

child  to  its  &ther  is  not  acknowledged  before  its  birth,  for  the  law 


(o)  Ibid,  and  reported  in  Ambl.      I  Jacob,  207,  as  to  grand  nieces  not 
603,  under  the  title  of  Huney  ▼•     being  included  in  the  word  niece. 
Lady  DiUon  \  see  SheUy  v.  Bryer^ 


r 
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coonden  him  quasi  nvUhuJUius.    Ths  above  maxim  is  fomided       Natural 
m  general  conveiiieiioe,'?the  law  overlooking  a  particular  hardship      children. 
lAen  in  competition  with  the  pnUic  good;  and  the  wisdom  of  2^*0?^!^* 
the  rule  appears  from  the  very  great  inconvenience  and  indelicacy 
there  would  be  in  permitting  evidence  of  the  children  being 
^     raJly  b^otten  by  the  iome  individual.    Hence, 

1.  Natural  children  unborn  at  the  date  of  the  will«  cannot  take  Where  anbom 
under  a  bequest  to  the  childien  generally,  or  to  the  ill^timate  r^n  cannot' 
diOdren  of  A  B.  by  Mary  D.  '  J^«  ^^^  J« 

The  difficulty  which  occurs  in  such  a  case  as  that  last  supposed,  chUdren. 
iSi  how  the  identity  of  the  father  can  be  ascertained    That  he 
was  the  fiuher,  decency  will  not  admit  the  proof;  consequently  Proof  of  tea- 
there  is  no  metbod  by  which  such  children  can  bring  themselves  fi^S^^^T^mb! 
within  the  description  of  the  bequest  {p).  lible ; 

In  JUetham  v.  the  Duke  of  Devon  {q),  the  then  late  Earl  of 
Deixm,  bequeathed  SfiOOl  to  ''all  the  natural  children  of  his  son 
Ae  late  duke,  by  Mrs.  Heneage.^  The  question  was,  whether 
natural  children  bom  (ifier  the  will,  should  partake  of  the  legacy? 
And  Lord  Parker j  C,  decided  in  the  negative ;  adopting  the  rule 
hid  down  by  Lord  Coke  in  his  Commentary  (r),  that  a  natural 
diild  cannot  take  as  the  issue  of  a  particular  person,  until  it  has 
acquired  the  reputation  of  being  the  child  of  that  person,  which 
cannot  be  before  its  birth. 

The  last  case  was  followed  by  Sir  WUUam  Grant,  M.  B.  in 
Eark  V.  WiUon  (#).  The  bequest  was;  ''I  give  to  such^child,  or 
children,  if  more  than  one,  which  Mary  Mackarel  may  happen  to 
be  emoebUe  of  by  me,"  such  sum  or  sums,  (Sec  Mary  had  a 
dan^ter  bom  shortly  after  the  testator's  death  who  claimed 
under  the  above  bequest ;  but  his  Honor  disallowed  the  claim, 
became  the  law  would  not  permit  a  natural  child,  unborn  at  the 
date  of  the  will,  to  take  imder  the  description  of  a  child  (/)• 

2.  Sr  Wmiam   Grant  remarked,  in  deciding  the  case  just  iwt  an  niegiti. 
stated,  that  if  the  bequest  had  been  to  the  natural  child  of  which  mate  child  m 
a  particular  woman  was  enceinte^  without  reference  to  any  person  may  he  so  de-* 


0)  1  MeriT.  148;  1  Ves.  &  Bea.  iiwrv.  TTmA  2  Sim.  274,  280.  M  ^ ^in^^J ^''^^^^ 
448.  (I)  The  same  rule  of  conairuction 

(f)  1  P.  Wm8.529,  and  see  AmM  i^pUes  to  powers  of  appointment  to 

▼.  PnttaHy  18  Yes.  288.  children  in  a  deed,  Dover  v.  Akx* 

(r)  Co.  Litt.  ;l,  b.  imdery  2  Hare,  275. 

(«)  17  Yes.  528 ;  see  also  MorH- 
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as  when  de- 
scribed to  be 
the  child  of  a 
particular 
woman,  with- 
out  allusion  to 
its  father* 


as  the  father^  as  there  would  be  no  uncertainty  in  that  beqaest, 
it  would  probably  be  supported. 

His  Honor's  opinion  has  been  since  established  by  a  decision 
of  Lord  Eldon,  in  the  case  of  Ghnrdon  v.  Gordon  («).  There  the 
form  of  bequest  iiras, — *^As  I  have  reason  to  betieoe  that  Adrienne 
MaMet  is  pn^nant  by  me,  I  give  to  her  502.  sterling  yearly,  &c 
I  wish  the  child  of  which  she  is  juno  pregncady  to  be  sent  to 
England  and  educated^  as  George  Lotds^  (a  natural  child  of  the 
testator,  to  whom  by  a  former  codicil  he  gave  an  annuity  of  lOOZ. 
from  the  time  of  such  child's  arrival  in  England),  the  expense 
of  which  is  to  be  paid  for  by  a  like  annuity  of  1001  to  commence 
from  the  arrival  of  the  child  in  Enghxndr  Adrienne  was  deli- 
vered of  a  daughter,  who  commenced  the  present  suit  for  the 
annuity,  but  which  demand  was  resisted  on  the  ground  of  her 
not  having  been  bom  when  the  bequest  was  made;  yet  Lord 
Eldon  determined  in  her  &vour,  upon  the  principle,  that  it  was 
possible  to  hold,  consistently  with  the  doctrine  of  Lord  Cohe^ 
that  if  an  illegitimate  child,  en  venire  sa  mere,  be  described  in 
such  a  manner  as  to  ascertain  the  object,  it  might  take  under  the 
description:  and  his  Lordship  said,  that  the  words,  ^*&e  child 
with  which  Adrienne  is  now  pregnant,''were  description  sufficient 
for  the  purpose. 

Such  were  the  words  upon  which  alone  his  Lordship  founded 
his  judgment ;  but  he  gave  a  very  strong  opinion,  that  the  first 
expressions  would  have  been  sufficient  to  entitle  the  after-bom 
daughter.  The  words  were  these ;  *'As  I  have  reason  to  believe 
that  Adrienne  is  pregnant  by  me,"  &c.  Tx)rd  Ekhn  marked  the 
distinction  between  the  assertion  of  the  fact  of  pregnancy  by  the 
testator;  and  the  declaration  of  his  belief  that  the  woman  was 
enceinte  by  him ;  and  his  acting  upon  such  belief,  whether  right 
or  wrong.  In  the  first  case,  as  the  law  would  not  admit  proof 
of  that  fiu^t,  as  before  observed,  the  child  could  not  take ;  but 
in  the  second,  since  the  testator  chose  to  assume  the  &ct,4md  to 
act  upon  the  foundation  of  his  belief,  there  is  no  uncertainly  in 
the  "object,  since,  whether  it  was  or  was  not  the  child  of  the 
testator,  he  meant  to  provide  for  it  as  the  child  of  the  mother 
described.  His  Lordship  thus  expressed  himself:  ''If  the  words 
had  been  these,  whereas  A.  is  now  pregnant  by  me,  that  would 
imply  a  positive  assertion  of  a  feet,  the  truth  of  which,  it  cannot, 
on  the  grounds  of  public  policy,  be  suffered  to  sustain  by  evi- 


(«)  1  Meriv.  141,  and  see  Bhmddl  v.  Dtmit,  cited  1  Mad.  442,  and  stated 
infrOy  p.  S6. 
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denoe.    But  a  man  may  most  conscientiously  make  use  of  the       Katonl 
terms  adopted  by  this  testatojr  to  denote  his  belief  of  a  feet,  and      ^*^^°* 
his  intention   to  proceed,  not  upon   the  feet  itseli^  but  upon  S^^^**^fi 
such  his  belief  of  it    No  doubt,  where  a  man  assigns  certain 
positive  reasons  for  giving  a  legacy,  if  those  reasons  feil,  the 
legacy  may  be  taken  away.     But  here  the  testator  has  expressed 
the  grounds  upon  which  he  acts  to  be  these :  I  beUeve  that  I  am 
the  fether  of  die  child,  with  which  this  woman  is  now  enceinte. 
I  may  be  mistaken;  but  I  had  rather  run  the  risk  of  providing 
tat  a  child  that  is  not  my  own,  than  of  incurring  the  guilt  of 
leaving  a  child  of  mine  without  a  provision'*  (v). 

In  the  late  case  of  Evans  v.  Massey  (to),  a  testator  by  will, 
dated  the  14th  of  August,  1810,  after  the  words,  <' having  two 
natural  children,  and  the  mother  eyppaeed  to  be  carrijing  a  thxrd^ 
gave  all  his  property  in  England  to  be  equally  divided  between 
them,  ''that  is  to  say,  if  another  child  should  be  bom  by  the 
'moAer  of  the  other  two  in  the  proper  time,  that  such  child  to 
have  one-ihiid  of  such  property  in  England.''  In  another  part 
of  the  will  the  testator  adds,  '^I  beque^  the  whole  of  my  re- 
maining property,  after  paying  my  natural  children  as  aforesaid, 
to  my  two  nephews  "  (naming  them),  &c.  The  testator  died  on 
the  16th,  and  the  child,  of  which  the  mother  was  enceinte  at  the 
date  of  the  will,  was  bom  in  about  seven  months  after.  The 
qaestioo  was^  whether  the  after-bom  child,  who  died  shordy 
liter  its  birth,  took  the  interest  intended  under  the  wilL  Chief 
Baron  Btchards^  after  adverting  to  the  cases  of  JEark  v.  Wilson 
and  Gordon  v.  Gordon^  decided  that  it  did,  upon  the  principle 
adapted  in  those  cases^  that  the  object  of  the  bequest  was 
described  with  sufficient  certainty.  In  the  course  of  his  judg- 
ment the  Chief  Baron  observed,  that  there  was  nothing  in  the 
tenns  of  the  above  bequest,  to  show  that  the  testator  meant  the 
child,  en  ventre  sa  mere,  to  take  onfy  in  case  of  its  being  his.  Had 
tfaeve  been  such  a  condition  annexed  to  the  bequest,  we  have 
aeen  that  the  bequest  would  have  failed,  as  evidence  aUundcy  in 
proof  of  that  feet,  would  not  have  been  admissible.  The  recent 
of  Dawson  v.  Dawson  (or),  resembles  that  last  stated. 

He  following  propositions  appear  to  be  the  result  of  the  cases  in  existence  at 
rhich  have  been  cited :  the  date  of  the 

will. 


(r)  1  Meriv.  148,  152.  (w)  8  Frlce*8  Ex.  B.  22.         (x)  6  Mad.  2d2. 
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Natural  First, — That  natural  children,  unborn  at  the  date  of  the  will, 

children.      ^^^  described  as  children  of  the  testator  or  another  man,  to  be 


tb  *daS*Tha  "^"^  °^  *  particular  woman,  cannot  take  under  such  a  description. 

will. 

Corollary  from  SfiCOin>LT, — That  a  legacy  to  an  illegitimate  child  en  ventre  sa 
Aejpreceding  ,,j^^^  described  as  the  child  of  the  testator  or  of  another  man, 
will  also  fail,  since,  whether  in  truth  the  testator,  or  such  person 
were  or  were  not  the  real  father,  is  a  &ct  which  can  only  be  ascer- 
tained by  evidence,  that  public  policy  forbids  to  be  admitted ; 
consequently,  such  child  is  unable  to  make  out  its  title  as  child  to 
the  testator  or  to  the  person  described.     But, 

TentBLT,—  If  the  child  en  ventre  sa  mere  be  merely  described 
as  a  child,  with  which  its  mother  is  enciejUe,  without  mentioning 
its  putative  &ther;  or,  if  the  testator  ezprete  his  beUef  that  the 
child  is  his  own,  and  provide  for  it  under  that  impression, 
regardless  of  the  chance  of  being  mistaken,  then  the  child  will, 
in  the  first  case,  be  capable  of  taking,  and  in  the  second,  it  will, 
as  presumed,  be  also  entitled,  in  consequence  of  the  testator's 
intent  to  provide  for  it,  whether  he  be  the  fisither  or  not 

The  next  subject  which  regularly  follows  is — 
Capacity  of  na.      3.  The  capacity  of  illegitimate  children  to  take  under  the 
b^^drtterf  ^^scription  of  « children,'*  when  they  are  m  existence  at  the  date 

will  to  take         of  the  wilL 

«.  cUl^n.^  I^  ^  settled,  that  natural  children  having  acquired  by  reputation 

the  name  and  character  of  children  of  a  particular  person  prior  to 
the  date  of  his  will,  are  capable  of  taking  under  the  description  of 
children  (y).  But  the  term  child,  son,  issue,  and  every  word  of 
that  species,  is  to  be  considered  as  primA  facie  to  mean  legitimate 
child,  son  or  issue  (z);  so  tiiat  if  a  testator  merely  bequeath  to 
his  own  children,  or  to  the  children  of  anotiier  person,  or  to  one 
or  more  of  them,  and  nothing  appears  firom  the  will  sufficient  to 
show  that  he  intended  natural  children  then  in  existence,  tiiat 
class  of  children  will  be  excluded  (a).  It  seems,  indeed,  necessary 
to  enable  illegitimate  children  to  take  as  children,  that  they 
should  be  persona  designatcBy  either  by  express  gift  nominatim,  or 
by  manifest  and  incontrovertible  intention  apparent  on  the  &ce 
of  the  will,  that  they  were  meant  to  be  included  in  the  term 
**  children."    That  intention,  however,  can  only  be  shown  firom 


(y)  1  P.  Wms.  529 ;  1  Veg.  &  Bea.         (z)  Ibid.  462. 
467.  (a)  Ibid.  465, 
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the  will,  for  evidence  cannot  be  received,  to  prove  that  they       Natural 
were  intended  by  the  testator  to  be  included  m  that  description  (ft).       ^^^^^'dren. 


The  only  testimony  admissible  in  those  cases  is,  that  the  children  I?  existence  at 
had  acquired  the  name  and  character  of  children  by  reputa-  will. 
tion  (c);  and  when  that  character  is  so  established,  it  remains  for  As  to  the  ad- 
the  will  to  show  whether  they  were  designated  to  take  under  the  "^^^  °^  *''*" 
description  of  children,   the   primd  facie  intention  and  legal 
construction  being  to  their  disadvantage  as  before  noticed :  and, 

FuttT, — We  shall  consider  some  of  the  instances  in  which  the 
win  was  deemed  to  afford  insufficient  evidence  of  the  testator's 
intention  to  include  natural  children  in  the  term  ^'children*** 

Cartwriffht  v,   FawdTy(d\  a  case  before  Lord  Rossfyn^  was  Instances  of 
particolar  in  this  respect,  that  the  testator  had  an  illegitimate  f"^our  of  natu- 
daughter  Mary,  by  his  wife  before  their  marriage;  and  they  had  ralchildrennot 
three  legitimate  daughters  afterwards,  all  of  whom  survived  hinu  mfestcdin 
His  Lordship  is  reported  to  have  said,  '^  It  was  impossible  to  hold  ^"^ 
in  a  court  of  justice,  that  an  illegitimate  child  could  take  equally 
with  lawful  children  upon  a  devise  to  children;''  a  declaration 
nnqaestionably  correct  in  the  absence  of  manifest  intention  in 
the  will  to  include  such  child,  as  was  the  case  before  him.     But 
where  clear  unequivocal  intention  appears  in  the  context  of  a 
wiUy  that  natural  children  are  meant  to  be  included  in  the  term 
diildren ;  then,  although  legitimate  children  will  not  be  excluded  ^  thev  may 
without  a  special  intent,  because  they  answer  the  description,  timate  children 
and  are  entitled  by  law  to  take  under  it,  such  their  privilege  will  ]jjjj®^  rdear^^ 
not  prevent  the  illegitimate  children  from  participating  with  them,  intention  in 
since  their  claims  are  founded  upon  the  clear  intention  of  their     **'  ^^^^* 
common  parent,  to  place  them  in  the  same  condition  as  lawful 
cbfldren(e). 

In  Cartwriffht  v.  Fawdry,  just  referred  to,  the  testator  having 
a  naturid  daughter  and  three  leffithnate  daughters  when  he  made 
fais  wfll,  devised  his  real  and  personal  estates  to  his  executors  in 
trusty  to  i^iply  a  reasonable  part  of  the  produce  in  the  maintenance 
and  education  of  all  such  children  as  he  might  have  at  his  death, 
in  equal  shares,  until  they  attained  twenty-one  or  married,  and 
then  lo  pay  to  such  of  them  attaining  that  age  or  marrying, 
ome-fcurth  of  the  whole  income.  The  testator  in  different  parts 
of  his  will  used  the  words,  she,  her,  and  daughtersy  which,  when 
coapled  with  the  division  of  the  property  into  fourths^  appeared 

to  raise  a  presumption  that  he  had  in  view  not  only  his  three 

'  ".  ■       ■  ^ , .  — i_ 

(Jbi)  I  Yea.  &  Bea.  462,  463,  470.  {d)  5  Yes.  530. 

(<r)  Ibid.  466.  (e)  1  Yes.  &  Bea.  454. 
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not  otbcrwiae. 


Evidence. 


Natural       legitimate  daughters^  but  also  his  natural  daughter  Mary,  a 
children.      circumstauce  that  seems  to  have  escaped  Lord  Eld/nCs  obser- 

In  exigtence  at  yation  in  his  Comments  upon  this  case,  and  after  mentioned. 

will.  Mary  claimed  one-fourth  of  the  property,  and  proved  that  the 

testator  always  treated  her  as  a  legitimate  daughter,  and  intended 
to  provide  for  her  equally  with  his  other  children:  (a  species 
of  evidence  which  was  before  noticed  to  be  inadmissible  to 
explain  a  will)  But  Lord  Bossfyn^s  opinion  was  against  her 
claim. 

Lord  JEUon  in  commenting  upon  this  case  (/)  considered  the 
determination  as  solely  founded  upon  the  effect  of  the  will,  and 
approved  of  the  decision,  on  the  principle,  that  the  will  did  not 
sufficiendy  indicate  thip  testator's  intention  to  include  Mcary^  his 
natural  daughter,  in  the  term  '^children."  His  Lordship  observed, 
that  the  direction  to  i^ply  the  income  \Vifawrths  only  afforded  a 
anyecture  of  such  intention,  since,  if  between  the  date  of  the  will 
and  the  testator's  death,  one  or  two  of  the  four  children  had  died, 
the  division  by  fourths  would  have  been  just  as  inapplicable  as 
that  in  thirds,  excluding  Mary.  Besides  the  terms  of  bequest 
would  not  only  have  included  the  three  legitimate  daughters^  but 
all  others  who  might  have  been  bom  between  its  date  and  the 
testator^s  death ;  it  was  clear  therefore  that  he  could  not  necessarily 
mean  the  natural  daughter  in  the  general  description,  it  being 
impossible  to  say  that  he  meant  the  three  legitimate  children,  the 
will  providing  for  children  living  at  his  death,  although  not  in 
existence  at  the  date  of  it  Under  those  circumstances  his 
Lordship  observed,  that  the  will  could  not  be  understDod  to 
describe  two  classes  of  children,  legitimate  and  illegitimate,  and 
that  in  his  opinion  the  case  was  righdy  decided. 

The  case  which  followed  was  Godfrey  v.  Davig  (g)^  determined 
by  Lord  Ahantey^  M.  R.  and  is  a  powerful  authority  in  support  of 
what  has  been  noticed,  that  the  intention  to  entitle  a  natural  child 
to  take  under  the  description  of  child,  must  be  collected  entirely 
in  the  wiU,  and  not  shown  from  erMn^ic  evidence. 

In  Godfrey  v.  Davis,  just  mentioned,  the  bequest  was  in  re- 
mainder to  the  "  eldest  child,  male  or  female,  of  fVUHam  HarwoodJ" 
At  that  time  Harwood  was  a  single  man,  and  had  illegitimate 
children,  the  eldest  of  whom  claimed  the  l^acy  under  the  above 
description.     It  was  proved  on  her  behalf,  that  the  testator  was 


(/)  In  Wilkinson  v.  Addxms,  1  Ves. 
&  Bea.  464 ;  see  also  GUI  v.  Shelley^ 
2  Rus.  &  M.  336 ;  Meredith  v.  Farr, 


2  Yo.  &  C.  (C),  525. 
(g)  6  Ves.  43, 48. 
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very  intimate  with  Harwood  and  his  family,  and  knew  that  he  had       Natural 
DO  legitimate  child ;   also  that  the  claimant,  and  all  his  other       ^\^^'^^^^' 


cfaiidren,  were  treated  by  him  as  children.  Yet  ihe  Master  of  the  ^"  *j"^^"f^? 
Rolls  decided  against  the  claim,  upon  the  ground  that  the  natural  will. 
daughter  was  not  particularly  designated  by  the  testator,  and 
manifestly  and  incontrovertibly  intended  to  take.  His  Honor 
determined  the  case  upon  the  will  alone,  in  which,  as  nothing 
appeared  of  any  intention  in  the  testator*  to  describe  a  natural 
child  by  the  word  *'child,^  he  could  not  supply  the  omission  by 
parol  evidence  (A). 

The  case  next  in  succession  is  Kerubel  v.  Scraftan(i)j  in  which 
JamtM  Piersony  being  unmarried,  and  having  a  natural  child  by 
Mary  Simpsonj  bequeathed  his  personal  estate  to  her,  and  an 
annuity  out  of  the  rents  of  his  real  estate ;  and  proceeded,  **  in  case 
IsfaaO  have  any  ckUd  or  children  by  her,  who  shall  be  living  at,  my 
decease,  I  order,"  &c  first,  maintenance  for  them  till  twenty-one ; 
and  aeoondly,  payment  to  them  equally  of  3,000Z.  when  they  shall 
aittain  that  age.  The  testator  afterwards  married  Mary  Simpson; 
before  which  event  the  diild  died.  There  were  three  legitimate 
childten  of  the  manriage ;  and  the  point  immediately  before  the 
Court  of  Khig^s  Bench  was  whether  the  will  of  a  single  man  was 
revoked  by  his  marriage,  and  die  subsequent  birth  of  children? 
The  opinion  of  the  Court,  in  consiatency  with  former  authorities, 
was»  that  as  marriage  alone  will  not  revoke  a  will,  although,  when 
oomiected  with  the  birth  of  a  child,  it  will  generally  have  that 
cffeet,  yet  those  two  circumstances  would  not  so  operate  in  the 
preaeoi  instance,  since  dbe  will  contained  a  provision  for  children, 
if  there  ahooU  be  any • 

It  is  obvious,  from  the  decision  of  the  Court,  that  it  considered 
natmal  children  could  not  in  general  take  with  legitimate  under 
the  word  children,  and  that  the  latter  were  to  have  the  preference. 
Snoe,  therefore,  the  terms  of  bequest  in  the  will  just  mentioned 
did  not  authorise  a  construction  which  would  let  in  natural  where 
there  were  legitimate  children,  it  was  a  necessary  consequence, 
Aat  as  the  latter  dass  were  provided  for  by  the  will,  the  marriage 
of  their  parents,  and  their  birth  after  the  date  of  the  will,  could 
not  be  a  revocation.  The  Judges,  in  their  remarks  upon  this  case 
in  fFSkinson  v.  Adam(J)y  observed,  it  might  have  been  well 
decided  upon  the  focts,  that  it  did  not  sufficiently  appear  that  the 
testator  intended  to  include  illegitimate  children  in  the  term 
**  children ;"  (an  intention  which  we  have  seen  to  be  necessary  to 

(A)  10  Yes.  203.  (0  2  East,  530,  542.  (J)  1  Yes.  &  Bea.  456. 
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appear  upon  the  faceof  awill,  and  in  the  absence  of  which  natural 
children  could  not  take  under  the  description  of  ^'children:") 
and  that  such  were  the  sentiments  of  the  Court,  appears  from  the 
judgment,  for  the  reason  before  stated  Lord  Elion^  in  his  com- 
ments upon  this  case  in  WUkinson  v.  Adam  (A),  said,  ^^  We  may 
cojyecture  that  the  testator  meant  illegitimate  children,  if  he  did 
not  many:  yet  notwithstanding  that  may  be  conjectured,  the 
opinion  of  the  Court  *was,  as  mine  is,  that  where  an  unmarried  man, 
describing  ft  single  woman  as  dearly  beloved  by  him,  does  no  more 
than  make  a  provision  for  her  and  ctuldren^he  must  be  considered 
as  intendii^  legitimate  children:  since  there  is  not  sufficient 
upon  the  vnll  itself  to  shew  that  he  meant  illegitimate;  and  it  is 
my  opinion  that  such  intention  must  appear  by  necessary  impUca- 
tian  upon  the  wilV*  The  import  of  the  expression,  "necessary 
implication,"  his  Lordship  thus  defined :  "  It  does  not  mean  natural 
necessity,  but  so  strong  a  probability  of  intention,  that  an  intention 
contrary  to  it,  which  is  imputed  to  a  testator,  cannot  be  supposed." 

The  last  case  that  will  be  produced  under  this  head  is  Swaine 
V.  Kennerletfy  which  is  an  express  decision  by  Lord  JEldoHs  that 
where  there  are  legitimate  and  illegitimate  children  at  the  date  of 
the  will,  the  latter  cannot  take  with  the  former  under  the  mere  des- 
cription of  children,  where  the  will  itself  does  not  show  that  natural 
children  were  intended:  and  his  Lordship  declared  that  such  proof 
of  intention  must  be  supplied  by  the  will  only;  extrinsic  evidence, 
except  to  prove  the  illegitimate  children  having,  at  the  date  of 
that  instrument,  acquired  the  reputatum  of  children  of  the  testator, 
or  of  the  person  named  in  it,  being  inadmissible,  and  by  no  means 
to  be  received  for  the  purpose  of  raising  a  construction  by 
circumstances. 

Li  SioaineY.  Kennerley  {1}^  the  case  just  referred  to,  the  bequest 
was  of  *4d,lOOL  to  be  invested  in  land  to  be  settled  to  the  use 
"of  all  and  every  the  child  and  children  of  his  (the  testator's) 
late  son  Thomas^  as  tenants  in  common  in  tail.  At  the  date 
of  the  will,  the  children  of  Thomas  were  three  in  number;  one 
legitimate,  and  two  illegitimate;  and  it  was  determined  that  the 
natural  children  could  not  take. with  the  lawful  child,  because  the 
will  itself  did  not  prove  that  the  testator  meant  an  illegitimate 
child  (m). 


(A)    1  Yes.  &  Bea.  465. 
if)  Ibid.  469 ;  see  also  Harris  v. 
Zloyd,  1  Turn.  &  Rnss.  310. 


(m)  See  Mortimer  v.  Westf  3  Russ. 
370 ;  Bagley  ▼.  MoUard,  1  Russ.  & 
M.  5S1. 
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We  diall  now  proceed  :^  Natural 

SficoNDLT.  to  consider  instances  in  which  a  will  was  deemed  to       children.^ 

^  ■ "  -        ■  ■  ■  ■  ■  > 

aflbrd  sa£Bcient  evidence  of  the  testator's  intention   to  include  ^^  cxiatence  at 

toe  date  of  the 

natural  children  in  the  expression  '^children.''  will. 

Two  propositions  have  been  proved  by  the  preceding  authori-  whentheliir 
ties :  first,  that  the  will  itself  must  show  die  testator's  intention  to  tention  in  fa- 
imdude  natural  children  in  the  term  '*  children,"  either  by  express  children  is  suf- 
designation,  or  a  necessary  implication^  collected  from  the  instni-  ^^^^^^  "^***" 
ment  itself:   and  secondly,  that  evidence  is  inadmissible  to  show  will. 
such  intention,  when  it  is  not  to  be  clearly  discovered  in  the 
wilL 

It  has  been  decided  by  great  authority,  that  where  a  man 
(married  at  the  date  of  his  will,  and  without  having  had  a  legiti- 
mate child)  provided  by  his  will  for  his  wife,  who  he  considered 
Would  survive  him;  and  also  made  provision,  to  commence  after 
Us  wifels  death,  for  another  woman  with  whom  he  cohabited,  and 
by  whom  he  had,  when  the  will  was  made,  natural  children,  reputed 
to  be  his  own,  and  provided  for  by  him  as-  his  children  by  that 
woman,  such  children  were  capable  of  taking  that  provision;  upon 
the  ground  that  the  above  circumstances  raised  so  strong  a 
probability  of  the  testator's  intent  to  provide  for  them,  that  it 
would  be  absurd  to  suppose  the  contrary. 

Such  was  the  case  of  WUkinson  v.  Adam  (n),  determined  by  Instancca. 
Lord  Etdouj  assisted  by  three  Judges.  The  form  of  bequest  was, 
*'  to  the  children  which  I  may  have  by  Ann  Lewisy  and  living  at 
Biy  decease,"  &c.  The  testator  had  provided  for  his  wife,  and  for 
Amm  Lewis  after  his  wife's  death;  and  the  only  children  he  ever 
had  were  three  illegitimates  by  Ann  LewiSy  all  of  whom  were 
ttving  when  the  wiU  was  made,  and  had  at  that  period  acquired 
the  character  and  reputation  of  being  his  natural  children,  as 
appeared  fin>m  the  depositions  in  the  cause.  Underthose  circum- 
stances, and  the  intention  collected  from  the  will,  it  was  decided 
that  the  three  illegitimate  childen  were  entided  under  the  terms 
of  the  description  in  the  will(o). 

The  last  determination  was  founded  upon  the  will  alone,  and 
the  depositions  establishing  the  reputation  acquired  by  the  illegi- 
timate  diildren  of  being  children  of  the  testator.  Certain 
memoranda  entered  by  him  in  a  book,  proved  in  the  Ecclesias^ 
tical  Court,  as  explanatory  of  the  will,  were  rejected,  (part  of  the 
soh}ect  of  disposition  being  freehold  estate),  on  the  ground  that 

—     --  -  I  -  —      - 

(n)  1  Yes.  &  Bea.  422. 

{o)  See  also  BaUy  v.  Snelhamy  1  Sim.  &  Stuart,  78. 
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Natural       the  contents  of  the  book  were  not  to  be  considered  as  incor- 

chidren.      porated  in  the  wilL     Upon  the  subject  of  evidence  admissible 

the  date^f  the*  ™  those  cases,  Lord  Eld<m  expressly  confines  it  to  the  fact 

will.  of  the  children  having  obtained  by  reputation  the  name  and 

Evidence.         character  of  the   testator's  children.  .  His  Lordship  expressed 

himself  to  the  following  effect:  '^In  all  the  cases  I  have  seen  in 

relation  to  this  question,  illegitimate  children^  if  they  were  to 

take,  must  have  done  so,  not  by  any  demonstraticm  arising  out 

of  the  will  itself  but  by  the  effect  of  evidence  dehors  read  or 

attempted  to  be  read  with  a  view  to  establish,  not  out  of  the 

contents   of  the  will,   but   by  something   extrinsic^  who  were 

2  Rus3.  &  M.    intended  to  be  the  devisees  ;  and  if  my  judgment  upon  this  case 

is  supposed  to  rest  upon  any  evidence  out  of  the  will,  except  that 

which  establishes  the  fact,  of  there  being  individuals  who  had 

gained  by  reputation  the  name  and  character  of  the  testatoi^s 

chiklren,  the  conclusion  is  drawn  without  sufficient  attention  to 

the  grounds  upon  which  the  judgment  is  formed :  my  opinion 

oeing,  that,  taking  the  &ct  as  estaUished  of  there  being  children 

who  had  gained  the  reputation  of  being  his  children,  it  does 

necessarily  appear  upon  the  >rill  itself  that  he  intended  those 

children*'  (p). 

In  a  case  of  BhmdeU  v.  Dtmn  (q),  decided  at  the  Rolls  a  short 
time  before  the  last,  the  testator  vested  stock  in  trustees  upon 
the  following  trusts;  ''to  pay  my  wife  or  reputed  vrife  Sforah 
40L  a  year  for  hfe,  and  to  educate  my  children,"  &c.  The  trust 
of  his  residuary  estate  was  declared :  ''  to  divide  the  interest 
among  97^  children  that  are  now  living,  and  also  the  child  or 
children  that  my  wife  is  now  enciefUe  with^"  at  their  ages  of 
twenty-one;  and  to  divide  the  principal  among  them  at  those 
periods.  When  the  vnll  was  made,  the  testator  had  two  children 
by  Sarahf  to  whom  he  was  not  married;  and  she  was  then 
enciente  with  another  which  was  bom  after  the  testator's  death. 
His  Honor  decreed  the  residue  to  be  distributed  into  three 
parts  corresponding  with  the  number  of  children,  declaring  the 
share  of  one  of  them,  who  died^  to  be  vested  in  the  Crown. 

It  is  apparent  from  the  whole  context  of  the  will,  that  the 
testator  intended  to  make  provision  for  persons  then  in  existence^ 
and  a  child  en  venire  sa  mere.  He  describes  the  mother  as  his 
reputed  wife,  and  halving  none  but  illegitimate  children  he  refers 
to  them  as  then  living ;  so  that  the  will  clearly  shewed  the  inten- 
tion  of  the  testator  to  provide  for  his  two  natural  children  then 

(p)  1  Yes.  &  Bea.  462.  (g)  Clted'in  I  Mad.  433. 
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And  with  re^ct  to  the  child  en  ventre  sa  mere,  it  is       Natural 
obBervable  that  the  testator  does  not  bequeath  to  it  as  Ats  child      children. 
by  Sarahj  but  as  the  child  of  Sarah,  k  description,  by  which  as  ^  ^^S^^f^*vl 
we  have  seen,  an  ill^timate  child  unborn  is  capable  of  taking.      wilL 

In  the  following  case.  Sir  Thomas  Plumer,  V.  C,  expressed 
a  strong  opinion  that  the  words,  *'to  mjf  children,"  contained 
in  the  will  of  a  bachelor,  then  having  illegitimate  children, 
reputed  to  be  his  own,  would  include  them ;  the  terms  being 
sufficient  to  mark  them  as  pereowe  designatm.  But  the  case  was 
not  solely  determined  upon  that  point,  as  the  wiU  in  other  parts 
afibrded  evidence  in  conjunction  with  those  words  sufficient 
Id  show  that  those  natural  children  were  meant  to  take  under 
them. 

The  case  alluded  to  is  Beaehcroft  v.  Beaehcroft  (r).  There 
a  single  man  resident  in  India,  having  five  natural  children  at 
the  time  of  making  his  will,  (three  of  whom  he  had  acknow- 
ledged to  be  his  children,  given  his  name  to^  and  sent  to  this 
ocNintiy  to  be  educated),  bequeathed  in  this  manner;  ''to  my 
cfaildren  5,000JL  sterling  each ;  and  to  the  mother  of  my  children 
fi^OOO  sicca  rupees ;"  then  giving  the  residue  to  his  brothers  and 
asters.  Sir  ThomoM  Flumer  declared,  that  the  illegitimate  child- 
ren were  entided  to  the  legacies,  as  being  sufficiently  designated 
by  the  wilL  He  concluded  his  judgment  in  these  words: 
"  After  examining  this  case  according  to  established  principles 
Mid  aothorities,  I  think  ex  visceribue  of  the  will,  the  legatees 
whom  this  testator  mnst  have  intended  to  describe,  were  not 
the  po$mMe  {Htigeny  of  a  future  marrii^,  but  existing  persons, 
children  already  bom,  uniformly  designated  and  recognised  by 
faim  in  that  character.'* 

The  grounds  of  his  Honor's  decree  appear  to  have  been  these : 
that  the  wcHrds,  ''my  children^"  explained  by  the  subsequent 
gift  to  "  the  mother  of  my  children,"  and  the  portions  of  6,000L 
bequeathed  to  each  child,  shewed  distinctly  that  the  testator 
could  only  mean  children  then  in  existence,  which  he  had  by  the 
penon  described  as  thdr  mother,  and  for  whom  individually  he 
intended  first  to  provide  portions,  after  which  he  designed  the 
lesidiie  of  his  property  for  his  legitimate  relations. 

In  the  last  case  the  intention  of  the  testator  prevailed  notwith- 
standing the  possibili^  of  his  subsequent  marriage,  and  his  having 
legitimate  issue.  It  follows,  therefore,  if  there  be  no  possibility  of 
the  penon  described  having  lawful  children,and  a  legacy  be  given 

(r)  1  Mad.  490. 
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Natural        to  his  children  generally,  all  those  bom  at  the  date  of  the  testa- 

_  ^^.!!f!!?l_  ment,  although  illegitimate^  will  be  entitled ;  because  it  is  manifest 

^h  ^d^^^^^f^h*   ^*^  ^^y  viere  intended,   since  there  never  were  any  lawful 

ivilL  children  to  which  the  words  of  the  will  could  be  applied.  Suppose 

then  a  bequest  to  be  made  to  the  children  oi  A.  by  a  will  noticing 

^.'s  deathy  and  evidence  be  given  that  he  never  had  any  lawful 

child,  but  lefl  at  his  decease  natural  children;  those  children 

.  would  take  upon  establishing  by  proof  their  title  by  reputation  as 

children  of  ^.,  and  that  he  never  had  any  legitimate  children  to 

whom  the  term  children  could  apply. 

Such  was  the  case  of  Lord  Woodhouselee  v.  Dalrymple  (s), 
determined  by  Sir  William  Grants  M.  R.  There  Sir  James  Craig 
bequeathed  ^^  to  the  children  of  the  late  Charles  Kerr  who  should 
be  living  at  his  (the  testator's)  death,  2,0002»  in  equal  shares." 
It  appeared  in  evidence  that  Charles  was  married,  had  five 
children  by  his  wife  before  marriage,  but  no  child  after  that  event; 
that  the  five  were  baptized  as  the  children  of  Charles  and  Mary 
Kerry  and  the  testator,  acquainted  with  the  circumstances  of 
Charleses  family,  well  knew  the  claimants,  three  of  those  children 
who  survived  him,  the  testator,  and  were  the  persons  intended  in 
the  bequest  made  "  to  the  children  of  the  late  Charles  Kerr^  and 
that  Charles  never  had  a  legitimate  child.  His  Honor  decided  in 
favour  of  the  three  natural  children,  upon  the  principle  that  the 
death  of  Charles  being  noticed  in  the  will,  and  it  being  proved 
that  previously  to  his  decease  he  never  had  any  but  the  five  ille- 
gitimate children,  who  had  acquired  the  reputation  of  being  his 
children,  it  clearly  appeared  fiom  the  will,  (the  above  collateral 
points  being  established)  that  the  testator  meant  to  designate  the 
natural  children  of  Charles  living  when  the  will  was  made;  for 
there  never  were  nor  could  be  any  children  of  Charles  to  whom 
the  words  of  the  will  could  be  applied  at  its  making  or  afterwards, 
except  to  those  five  natural  children. 

Sect.  III.    The  construction  of  the  word  "  Heibs*' 
when  applied  to  personal  Estate. 

>'citofkra.  1.  A  legacy  to  A.  and  his  heirs ,  is  an  absolute  bequest  to  A. 

and  the  whole  interest  in  the  money  vests  in.  him  for  his  own 
use  {t).  In  Thompson  v.  Thompson  {u\  a  bequest  to  the  eldest 
son  of  E.y  and  on  his  death  to  his  heir-at-latOy  and  failing  the 


(#)  2  Meriv.  419.  361 ;  m4  infra,  chap.  xxii.  s.  1  and  2. 

(0  Crawford  v.  TroOer,  4  Mad.  (m)  1  Col.  (C)  388. 
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latter,  by  death,  so  on  in  like  manner  as  long  as  there  shall  be       Heire. 
an  heir,  was  held  to  be  an  absolute  gift  to  E.     But  when  no  who  entitled 
property  in  the  bequest  is  given  to  A.  and  the  money  is  bequeathed  ^^^l  ^^ 
to  his  heirs,  or  to  him,  with  a  limitation  to  his  heirsy  if  he  die 
before  the  testator,  and  the  contingency  happens,  then  if  there  be 
nothing  in  the  will  shewing  the  sense  in  which  the  testator  made 
use  of  the  word  heirs^  the  next  of  kin  of  A.  are  entitled  to  claim 
under  the  description,  as  the  only  persons  appointed  by  the  law 
Id  succeed  to  personal  property. 

We  accordingly  find  Lord  Ahcmley  in  HoUowcy  v.  HoUoway  (v), 
expressing  an  opinion,  (although  it  was  unnecessary  for  him  to 
decide  the  point)  that  the  word  "  heirs,"  when  applied  by  testa- 
ment to  personal  estate,  must  be  understood  to  mean  next  of  kin, 
tor  the  reason  before  mentioned. 

So  in  the  case  of  Lowndes  v.  Stone  (tD\  the  residuary  bequest 
was  to  the  testator's  next  of  kin  or  "  heir-at-law,"  whom  he  ap- 
pointed executor.  The  Court  determined  that  the  next  of  kin 
were  entitled  to  it 

And  in  Faux  v.  Henderson  (x),  Alexander  Coutts  bequeathed 
2001  to  Edward  Faux;  but  if  he  died  before  the  testator,  then  to 
Edward's  "  heirs."  Edward  did  not  survive  the  testator,  but  by 
will  disposed  of  all  his  personal  estate,  appointed  executors  and 
left  a  widow  and  seven  children.  Sir  WiOiam  Grants  M.  R., 
determined  that  the  legacy  belonged  to  the  next  of  kin  of 
Edward  who  were  living  at  the  death  of  the  testator  Alexander 
CauUs. 

In  Evans  v.  Salt  (y)  the  bequest  was  to  A.  for  life,  after  his 
death  to  his  children,  or  in  default  of  issue,  to  the  heirs  of  B. 
A*  dying  unmarried,  it  was  decided  by  Lord  Langdaky  M.  R., 
that  the  next  ofhin  of  B.  were  entitled. 

2.  The  above  authorities  are  sufficient  to  establish  the  propo-  ChUdroa. 
adon,  that  a  bequest  to  the  heirs  of  an  individual,  without  addition 
or  esfdanation,  will  belong  to  his  next  of  kin.  The  rule,  how- 
ever, is  subject  to  alteration  by  the  intention  of  testators.  If  then 
the  contents  of  the  will  shew,  that  by  the  word  **  heirs"  the 
testator  meant  other  persons  than  next  of  kin,  those  persons  will 
be  entitled.  Children,  therefore,  may  take  under  the  word  ^^  heirs," 
M  in  the  following  case : 


(»)  S  Yes.  403.  (or)  1  Jac.  &  Walk.  3S8. 

(«)  4  Yes.  649.  (jj)  6  Beav.  266. 
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Hein. 


Who  entitled 
under  that 
word. 

Children, 


Or  a  power  to 
appoint  among 
**  heirs"  if 
given; 


or  the  bequesf 
to  *'  heirs"  as 
tenants  in  com- 
mon; 


JSUzabeih  LetheuilUer  bequeathed  in  the  foUowhig  maimer: 
**  I  give  to  my  sister  Lovedayh  heirs  6,000i  I  give  to  my 
sister  Brady  ^  children  l^OOOZ.  ec^ually.**  Mrs.  Looeday  had  two 
daughten  only,  and  both  were  living  when  the  will  was  made. 
One  of  them  died  before  the  testatrix,  leaving  three  children^  and 
the  other  smrived  her  and  claimed  the  whole  6,00021  The 
question  was,  whether  the  children  of  the  deceased  daughter 
should  participate  with  the  surviving  daughter,  which  depended 
upon  the  construction  of  the  word  **  heirs."  And  Sir  Thomas 
Clarkef  M.  R.  was  of  opinion  that  the  testatrix  had  explained 
that  word  by  the  term  '^children"  in  the  bequest  which  imme- 
diately followed.  So  that  the  word  '^ heirs"  was  to  have  the  same 
and  only  meaning  as  ^children,"  a  construction  that  entitled  the 
surviving  dajoghter  to  the  whole  6,000JL  (r). 

The  intention  of  testators  to  use  the  term  ''heirs"  in  the  sense 
o£  *^  children  "  equally  appears  in  iostances  where  the  direction  as 
to  the  distribution  of  the  property  is  inconsistent  with  construing 
that  word  in  its  usual  acceptation,  viz.  as  a  word  of  limitation* 

Suppose  then  A.  to  give  a  legacy  to  B*  for  life^  and  then  ''to 
the  heirs,  or  the  heirs  of  the  body  oiB.  to  be  dwided  among  them 
as  B.  shall  appoint  by  deed  or  will;"  this  delegated  authority 
of  distribution  shows  that  the  word  "heirs"  was  substituted  for 
children ;  for  it  was  the  obvious  intention  that  the  legatees  were 
to  take  distributively  and  as  purchasers,  not  in  succession  as  heirs, 
but  together  as  children.  A  contrary  construction  of  the  words 
would  defeat  that  intention;  for  if  the  expression  "heirs"  was 
considered  a  word  of  limitation,  BJ's  life  estate  must  necessarily 
be  enlarged ;  it  would  give  him  the  absolute  interest  in  the  fund, 
to  the  disappointment  of  his  children,  and  in  contradiction  to  the 
power  of  appointment,  which  would  be  rejected,  and  struck  out 
of  the  will  (a). 

The  construction  will  be  the  same  if  a  bequest  be  made  to  a 
person  for  life>  and  afterwards  "to  the  heirs  or  heirs  male  of  his 
body  as  tenants  in  cammanJ*  In  such  a  case,  "heirs**  must  be 
considered  synonymous  with  "diildren;"  because  it  appears  to  be 
the  intention  of  the  testator  to  give  the  legatees  interests  distinct 
and  independent  of  that  bequeathed  to  their  parents,  and  in  a 
class,  and  not  successively,  as  is  the  manner  in  which  heirs  take. 
Besides,  were  the  word  "heirs"  interpreted  in  its  natural  sense,  it 


(z)  Loveday  y.  Hopkins,  Ambl. 
273;  see  also  Carne  v.  Bock,  7 
Bing.  226. 

(a)  Target  v.  Gaunt,  I  P.  Wnw. 


482 ;  and  see  5  Maule  k  Selw.  100  ; 
Leeming  y.  Sherratt,  2  Hare,  14| 
Paekham  v.  Gregory,  9  Jar.  176. 
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would  defeat  the  testator's  intendon  by  vesting  the  absolute       Hein. 
interest  in  the  peraoa  whom  he  only  intended  to  take  the  pro-  who  entitled 

petty  for  life  (b\  under  that 

So  also,  if  the  bequest  were  to  A.  for  life,  and'  to  the  ^heirs  ^^  * 


or  heire  male  of  his  body,  their  executors^  admxmxtraJtoTi  and  e^wTcT*" 
oMs^ns;"*  the  inconsistency  between  the  natural  import  of  the 
word  ^  heirs,"  and  the  expressions  grafted  upon  them,  so  clearly 
shows  the  testator^s  meanii^  by  that  term  to  be  children  (indi* 
▼idiials  Co  take  per  capita  in  their  own  rights,  and  not  as  heirs 
stMscessiTely  and  by  descent)  that  the  word  ''heirs"  will  be 
considered  the  same  as  if  the  testator  had  used  the  word 
duldren(c). 

It  is  to  be  remaAedy  that  in  the  three  last  instances  the  Nodiflferencc 
bequests  to  **  heirs  "  were  preceded  by  interests  for  lires  expressly  T^**?*''  ^*!P***' 
gi¥en  to  the  parents;  yet  the  construction  of  ''heirs"  to  mean  after  a, life 
diildren  will  equally  prevail,  although  that  term  be  not  preceded  ^^*^  ^is 
bj  an  express  limitation  to  the  parent  ^/br  Ufcy  if  sufficient  appear  aein. 
firom  the  will  to  show  that  the  word  "hdrs"  was  used  in  the 
sense  of  children:  and  such  is  the  effect  of  the  term  "heirs," 
where  it  appeazs  to  have  been  used  in  that  sense,  whether  it  be 
so  explained  by  the  testator  in  words,  or  the  intention  be  infis-* 
lentuilly  collected  firom  the  context,  that  .the  word  ex  vi  termhd 
will  give  by  implication  an  estate  for  Ufe  to  the  parent,  with 
remainder  to  the  children;  though,  according  to  the  case  of  Buttheword 
B^ar  V.  Bradford^  before  stated  (df)^  under  a  bequest  to  A  and  ^  ^^tJiidni, 
her  children,  the  parent  and  children  would  take  as  joint  tenants,  operate  as  a 
\S  A»  had  any  children  living  either  at  the  date  of  the  will,  or  at  the  children, 
the  death  of  the  testator;  the  law  marking  a  distinction  between  ^  ^7  "^r 

»  o  estate  for  nfe 

die  use  of  the  terms  "  heirs"  and  "  children."  to  their  parent 

The  following  are  authorities  in  support  of  the  above  obser- 
vationa. 

In  haw  V.  DasoiM  (e),  A^  bequeathed  property  "to  B*  and  his  Instances. 
hart  maky  equalfy  to  be  divided  between  them,  share  and  share 
alike."  B,  had  four  children ;  and  although  the  limitation  was 
not  to  him  for  life,  yet  the  Court  thou^t  the  true  construction 
was  to  give  B*  the  interest  oidyy  and  the  principal  among  the 
heirs  nude  equally,  £  e.  to  his  children  being  sons,  who  alone 
insweied  the  description. 

{h)  Jacobs  V.  Astyait,  4  Bro.  C.  C.  2  Atk.  89. 

M2;   Doe  V.    Wrigkty  S  Maole  &  (d)  ^nfe,  p.  68. 

6el«.  95.  (e>  Cited  1  Yes.  jun.  145,  from 

(c)    Domme  v.  Merrefield,    cited  Keg.  Lib. 
ForrMt,  56;    Hodgtson  v.  Bussey, 
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HeJra.  The  case  of  tFibon  v.  Vansittctrt  (/),  seems  to  class  under  this 

M'ho  entitled     head,  although  there  were  collateral  circumstances  confirmatoiy 
under  that         of  the  intention  that  children  should  not  take  in  pr<Bsenii  with 

word 

their  parent,  which  did  not  occur  in  the  last  authority. 

In  that  case,  James  Wihon  bequeathed  ^^  to  his  brother  John, 
and  to  his  hein  male,  eqtudly  to  be  ^wided  among  them,"  his 
residuary  personal  estate;  excepting  out  of  it  lOOL  for  his 
nephew  John  (who  was  the  son  of  his  brot/ier  John) ;  and  another 
lOOL  for  his  nephew  WiUiam  Stephenson;  and  SOOil  to  be 
divided  among  the  other  grandchildren  of  his  father's  first  mar- 
riage. Lords  Commissioners  Smyth  and  Bathurst  were  clearly 
of  opinion,  that  according  to  the  construction  of  the  will,  the 
testator's  brother  John  took  the  whole  for  Kfey  with  remainder  to 
his  sons  equally. 

The  division  of  the  fund  equally  among*  heirs  male,  clearly 
showed,  for  the  reasons  before  detailed,  that  the  testator  used 
.  the  words  ^^  heirs  jnale''  in  the  sense  of  male  children,  the 
construction  being  so  settled ;  the  case  of  IjOw  v.  Davis-  is  an 
authority  for  their  taking  in  remainder,  after  the  death  of  their 
&ther,  to- whom  a  life  interest  in  the  fund  was  impliedly  given; 
an  interpretation  confirmed  by  the  circumstance  of  the  legacy 
taken  out  of  the  residue  for  the  son  otJohn^  since  that  immediate 
gift  to  a  child  of  John  is  inconsistent  with  an  intention  in  the 
testator  for  the  other  male  children  of  John  to  take  with  him  the 
residue  in  prcesenti,  but  quite  reconcileable  with  the  construction, 
that  John  was  meant  to  enjoy  the  residue  for  Ufe^  and  the  male 
children  the  capital  after  his  decease. 

The  last  case  which  will  be  produced  upon  the  present  subject, 
is  a  decision  on  the  simple  question  of  a  legacy  to  A.  and  to  her 
heirs;  the  testator  declaring  that  by  the  word  ^^  heirs,"  he  meant 
children,  and  which  fully  establishes  the  distinction  before 
noticed,  when  the  word,  **  children,"  or  the  word  "  heirs,"  explained 
to  mean  children,  is  the  term  used  in  the  bequest 

The  case  alluded  to  is  Crawford  v.  Trotter  (g*),  in  which  the 
form  of  a  bequest  was  to  this  efiect:  ^'To  Lady  Scott  and  to  her 
heirs,  (say  children)  I  give  i,000il  three  per  cent  reduced  annuities. 
At  the  date  of  the  will.  Lady  Scott  had  children  living;  and  Sir 
John  Leach,  V.  C,  was  of  opinion,  that  her  Ladyship  was 
entitled  for  life,  with  remainder  to  her  children,  and  for  the 
following  reason :  the  word  "  heirs,"  which  was  used  as  synonymous 


(/)  Ambl.  562.  (g)  4  Mad.  861. 
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with  children,  imported  that  the  latter  were  to  take   after  her       Heirs. 

death  (A).  Who  entitled 

In  Price  V.  Lochley  (t),  the  bequest  was  to  A.  for  hec  life,  and  ""^^^l  *^** 
after  her  death  to  the  testator's  four  children,  the  survivor  or 
survivors  of  them,  equally,  or  to  their  heirs  lawfully  begotten. 
One  of  the  four  children  died  in  the  lifetime  of  A.  Lord 
Langdahf  M.  R,,  held,  that  the  children  of  ^  took  one-fourth 
hf  way  of  substitution. 

In  Chmpertz  v.  Gompertz{j)y  a  testator  directed  his  residuary 
estate  to  be  divided  into  shares,  of  which  each  of  his  daughters 
was  to  have  one  and  to  take  for  her  life,  and  after  her  death  it 
was  to  go  to  her  heirs.  Sir  L.  ShadweUy  Y.  C,  held,  that  the 
daughters  took  life  estates,  with  remainder  to  their  children 
equally  as  joint  tenants,  and  that  upon  the  death  of  any 
daughter  without  issue,  her  share  would  ftdl  into  the  residue 
of  the  testator's  estate  as  undisposed  o£ 

3.  It  being  always  a  question  of  intention  as  to  the  meaning  When  the  heir 
of  a  t^tator  in  the  use  of  the  word  "  heirs ;"  if  it  appear  that  the  ^"'"^ 
intent  was  for  the  heir,  properly  and  technically  such,  to  take 
the  personal  estate,  there  can  be  no  objection  to  his  title.  An 
instance  of  that  intention  may  occur  when  a  testator  blends 
his  real  and  personal  estates  together;  and,  after  giving  the  fund 
to  a  person  for  life,  directs  that  his  next  Ae/r-at-law  shall 
afterwards  succeed  to  it.  In  this  case,  the  intention  that  both 
estates  should  be  enjoyed  togetlier,  is  apparent;  and  to  divide 
them  by  giving  the  one  to  the  next  of  kin,  would  be  contrary 
to  the  words;  consequently  a  Court  of  Equity  has  no  alternative 
but  to  adhere  to  the  description  in  the  will,  and  to  permit  the 
person  answering  that  description^  viz.  the  heir-at-law,  to  enjoy 
the  whole. 

Accordingly  in  Gwynne  v.  Muddock  (A),  Mr.  Morgan  be- 
queathed to  his  daughter,  Ann  WiUiamSy  all  his  real  and  personal 
estates,  to  enjoy  during  her  life,  and  to  be  enjoyed  aft:er  her 
death,  by  his  "  next  heir."  Sir  William  Ghaafit  determined  in 
firrour  of  the  testator's  co-heirs,  for  the  reasons  before  stated. 

In  Mounsey  v.  Blandre  (Q,  the  testatrix  gave  her  real  estate  to 
a  person  whom  she  described  as  her  kinsman,  but  who  was  not 

(A)  See  Mounsey  ▼.  Blamre,  4  tifiga  v.  M'Dermott,  2  Myl.  &  K.  69 ; 

Ros.  3S4 ;    Came  t.  Roeh^  7  Bing.  Ogle  v.  Corthom,  9  Jur.  325  ;  White 

226.  ▼.  Briggs,  9  Jur.  678. 
(0  6  Beav.  180.  (A)  14Ve8. 488.  n     J^  ^  j     ^     jCy 

0")  2  FhU.  107 ;  and  see  also  Git-         (0  4  Russ.  384.   ^^>^i^^^^  ^^ '"^  ^^^ 


«    •  «.     ^  •". 


*^^\   t^ 
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jssme.        her  heir.     By  codicil  the  testatrix,  among  other  legacies,  gave  '*  to 

Who  entitled     ™y  heir  4,000£"    The  question  arose  whether  the  co-heirs,  the 

"°^  *^**         ^'^^^  ^^  ^^  ^^  ^  devisee,  who  it  was  argued  was  luBres  factiis, 

were  entitled.    It  was  urged  in  favour  of  the  next  of  kin,  that 

)f-  ^■*,. ,    ,  .  ^    sthe  subject  of  the  gift  being  money,  the  natural  import  of  the 

^  /;,.>... '^  ylx  ./r\''^^rd  ''A^r^was  controlled  to  mean  the  person  who  would 

<-J    ;r         -*  '^     ^  succeed  to  her  money,  and  Faux  v.  Henderson  (m)  was  cited. 

^  ^  ^_  Sir  John  Leachy  M.  R.,  considered  there  was  no  ground  for  the 

claim  of  the  devisee,  or  hares  factus  as  he  was  called,  and 
^decided  in  &vour  of  the  co-heirs ;  observing,  **  no  authority  has 
been  cited  which  is  expressly  in  point  Where  the  word  *  heir* 
is  used  to  denote  succession,  there  it  may  well  be  understood  to 
mean  such  person  or  persons  as  would  legally  succeed  to  the 
^/m.  2  -^    property  according  to  its  nature  and  quality;   as  in  Vaux  v. 

'^  Hendersony  which  has  been  principally  relied  upon  in  the 
ailment;  and  in  the  &miliar  case  of  a  gift  of  personal  property 
to  a  man  and  his  heirs.  But  where  the  word  ia  used,  not  to 
denote  succession,  but  to  describe  a  legatee,  and  diere  is  no 
context  to  explain  it  othervdse,  there  it  seems  to  me  to  be  a 
substitution  of  conjecture  in  the  place  of  clear  expression,  if  I  am 
j,.^  .    ^o  depart  from  the  natural  and  ordinary  sense  of  the  word  *heir.*Jfe: 

-u^-  '^u^  V , .      ' .       The  co-heirs,  therefore,  must  take  the  4,00011  as  joint  tenants." 

V .  f  r  •  In  BoydeU  v.  GoUffhtfy  (n),  the  testator  devi3ed  and  bequeathed 
ifr  '  '  ^  Uj  ^'  ^"  •  his  real  and  personal  estate  (after  intermediate  trusts  whidi  failed) 
4  -.  jfi/..  ^'  '■<*'■<-   '    in  trust  for  his  own  right  heirs,  and  Sir  L,  ShadweUy  V.  C, 

held  the  heir  entitled  to  the  personal  estate  as  well  as  the  real. 


4    S^   ^i»  *, 

r 


m 


The  subject  which  next  regularly  presents  itself  for  considera- 
tion is: 

Sect.  IV.  The  persons  entitled  under  Bequests 

made  to  "  Issue." 

Utoc.  1.  The  term  **  Issue"  is  of  very  extensive  import,  and  when 

Who  entitled     used  as  a  word  of  purchase,  and  unconfined  by  any  indication  of 
^rd!  *****        intention,  will  comprise  all  persons  who  can  claim  as  descendants 

from  or  through  the  person  to  whose  issue  the  bequest  is  made ; 

and  in  order  to  restrain  the  l^al  sense  of  the  term,  a  clear 

intention  must  appear  upon  the  wilL 
Grandchildren.       Jn  Davenport  V.  Havbury  (o),  the  bequest  was  "  Mary  Davenport 


(m)  1   Jac.  &  Walk.  388,  wpra^         (n)  9  Jur.  2. 
89.  (p)  3  Ves.  257. 
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or  her  ismeJ*    Mary  died  before  the  testator  leaving  a  son  and        Usne. 
two  grandchildren,  the  descendants  from  a  deceased  daughter,  wbo  entitled 
Lord  Ahanky  decided  ,that   the  grandchildren  were   entitled  under  that 
with  the  son,  observing,  there  was  no  doubt  that  the  word 
^^isnie"  had  ever  been  considered  as  embracing  other  objects 
than   children.     He  also  determined,  that  they  took  in  joint 
tenancy. 

In  Freeman  ▼•  Parsley  (p),   Lord  Rasslyn  made    a  similar 
decree.     There  the  testator  devised  a  moiely  of  his  real  and 
personal  estates,  in  trust  for  his  half-sister  Elizabeth  Rogers^  and 
in  case  of  her  death,  to  be  divided  among  her  lawful  issue.     The 
other  moiety  he  gave  in  trust  for  his  five  cousins  equally,  naming 
tbem,  and  in  case  of  any  of  their  deaths,  in  trust  as  to  their  shares 
Cm-  their  lawful  issue  equally,  and  in  de&ult  of  such  issue^  for  the 
survivors  in  equal  shares.     EUzabeth  and  two  of  the  cousins  died 
before  the  testator,  leaving  duldren  and  grandchildren.     Some  of 
the  parents  of  the  grandchildren  were  living  and  others  dead;  of 
the  hitter,  part  died  before,  and  the  remainder  after,  the  death  of 
the  testator;  but  all  the  grandchildren  were  bom  during  his  life. 
Tliey  therefore  being  in  existence  when  the  funds  were  distribu- 
table, claimed  under  the  description  of  issue  of  the  original  legatees, 
in  the  following   manner,  grandchildren^  whose  parents  died 
during  the  life  of  the  testator,  chdmed  the  proportions  their 
respective  grandmothers  would  have  been  entitled  to^  if  they  had 
sorvived  him;   those  grandchildren,  whose  parents  outlived  the  and  theyuke 
testator,  (some  of  whom  were  living  and  others  dead)  and  conse-  theiiTparents. 
qnently  took  vested  interests,  claimed  equal  shares  with  their 
parents  in  the  proportions  of  the  trust  funds  which  their  grand- 
mothen  would  have  been  entitled  to,  had  they  been  in  existence ; 
and  Lord  Basslyn  was  of  opinion^  that  the  claims  of  the  grand- 
diildren  were  well  founded,  and  decreed  accordingly. 

So  also  in  Bernard  v.  Montague  {q\  portions  were  provided  by 
wiQ  for  the  testator's  daughters,  to  be  vested  at  a  future  and 
uncertain  period;  with  a  proviso,  that  if  any  of  them  previously 
died,  leaving  iseue^  such  issue  were  to  take  their  parents'  shares. ' 
AH  the  daughters  died  during  the  life  of  the  testator,  except  one 
named  Margaret^  who  was  married,  and  when  she  died,  which 
was  shordy  after  the  testator,  it  was  doubtful  whether  the  event 
had  happened,  upon  which  her  portion  was  to  vest ;  so  that  an 


(p)  3  Yes.  421 ;  and  see  Leigh  v.  Narbury,  13  Vcs.  340,  344,  S,  P. 
(9)  lMeriv.4'i4,  434. 
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Who  entitled 
under  that 
word. 


Issue,  when 
auhstiiuted  in 
the  places  of 
deceased  child- 
ren, the  issue 
of  a  deceased 
child  who  ne- 
ver could  have 
taken  a  share, 
are  excluded. 


inquiry  was  directed.  She  left  three  children^  two  of  whom  died 
in  infancy,  and  the  third,  called  Rebecca^  died,  leaving  four 
children,  grcmdcJuldren  of  Margaret;  and  with  respect  to  their 
interests,  supposing  the  result  of  the  inquiry  to  be,  that  the 
{)ortion  did  not  vest  in  Margaret^  Sir  William  Grant  said,  "  I  am 
of  opinion,  that  there  is  nothing  in  the  clause,  directing  the  portion 
to  go  over  in  that  event,  which  should  confine  its  operation ;  but 
that  the  grandchildren,  as  well  as  the  children  will  be  entitled 
under  the  general  description  of  *^  issue."  (r) 

In  Stoner  v.  Curwen{8\  a  testator  bequeathed  one-third  of  the 
residue  of  his  estate  and  effects  to  his  niece ;  which  he  desired 
might  be  settled  by  his  executors  on  her  for  life,  for  her  separate 
use,  but  to  devolve  to  her  issue  at  her  death :  and  &iling  issue,  then 
to  his  nephew.  Sir  i.  Shadwelly  V.  C,  directed  a  setdement  to  be 
made  of  the  property  in  question,  in  trust  for  the  niece  for  life  for 
her  separate  use,  after  her  decease  in  trust  for  such  of  her  children 
as  should  be  living  at  her  death,  and  for  such  issue  of  children, 
dying  in  her  lifetime,  as  might  be  living  at  her  death,  the  issue  of 
any  deceased  child  to  take  the  share  which  the  deceased  child 
would  have  taken,  if  living;  and  if  there  should  be  no  child  or 
issue  of  a  child  living  at  the  death  of  the  testator's  niece,  then  in 
trust  for  the  nephew  absolutely. 

2.  The  preceding  cases  show  the  sense  in  which  the  word 
''  issue"  is  to  be  understood,  when  unexplmned:  and  it  may  be 
proper  to  observe,  that  when  it  appears  clearly  to  be  a  testator^s 
meaning  to  provide  for  a  class  of  individuals  limng  at  the  date  of 
his  will,  and  he  provides  against  a  lapse  by  the  death  of  any  of 
them  in  his  lifetime,  by  substitution  of  their  issue^  in  such  a  case, 
although  that  word  will  include  all  the  descendants  of  the  desig- 
nated legatees,  yet  if  any  person,  who  would  have  answered  the 
description  of  an  original  legatee  when  the  will  was  made,  be  then 
dead,  leaving  issue,  that  issue  will  be  excluded ;  because  the  issue 
of  those  individuals  only  who  were  capable  of  taking  original  shares 
at  the  date  of  the  will  were  intended  to  take  by  substitution ;  so 
that  as  the  person  who  was  dead  when  the  will  was  made,  could 
never  have  taken  an  original  share,  there  is  nothing  for  his  issue 
to  claim  in  his  place.     To  exemplify  this : 

Suppose  A,  to  bequeath  a  legacy  to  the  children  of  5.  which  he 


(r)  See  DalzeU  v.  Welch,  2  Sim.      Evans  v.  Janes,  2  Col.  C.  516. 
319 ;  Dodsworth  v.  Addy,  6  Jur.  700 ;  (*)  5  Sim.  264.  ^^^vf^'^^u/e^ 
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has  by  C  his  wife/ but  if  any  of  them  die  before  A.  their        issae. 
shares  shall  go  to  their  lawful  issue.     Should  a  child  of  B.  happen  who  entitled 
to  he  dead  when  the  will  was  made,  leaving  issuer  that  issue  can  ^°^  ^^^ 
take  nothing  for  the  reason  before  mentioned(^). 


3.  Although  '^issue''  when  abstractedly  considered,  is  of  so  Usaewben 

confined  I 
children* 


eztenaiye  an  import,  as  to  include  all  the  descendants  of  the  object  ^^^^^^  ^ 


described,  yet  when  it  can  be  collected  from  the  will,  that  a 
testator  in  using  the  word,  did  not  intend  it  should  be  understood 
in  its  common  acceptation,  the  import  of  it  will  be  confined  to 
the  persons  whom  it  was  intended  to  comprehend:  or,  in  the 
wotdsof  Lord  EUatiy  *^  if  upon  fair  reasoning,  deduced  from  the 
wotds  of  the  will,  all  the  contents  and  the  design  and  tenor  of  it, 
as  manifested  by  its  contents,  show  the  word  ^^  issue"  to  be  meant 
in  a  more  restrained  sense,  that  sense  may  be  given  to  it"  (u). 
From  these  remarks,  it  appears  not  only  that  the  intent  to  restrain 
the  Ic^l  import  of  the  term  '^  issue"  must  be  clear,  but  also  that 
evidence  of  such  intention,  independent  of  the  will,  is  inadmissible^ 
With  respect  to  authorities,  in  support  of  the  above  observations : 

Li  Horsepool  v.  Watson  (v\  lands  were  devised  to  James  Not  to  be  ez- 
Honepool  and  his  wife  Mary  for  life,  remainder,  afler  the  death  f ,'^^1^'*^^. 
of  the  survivor,  to  trustees,  to  sell,  and  apply  the  produce  among  deace. 
all  the  issue^  child  or  children^  male  or  female  oi  James  by  his 
wife  Mary  and  their  representatives,  equally*     At  the  death  of 
die  survivor  of  James  and  Mary^  thisre  were  several  children, 
one  of  whom,  a  daughter,  having  survived  the  testatrix,  died 
daring  the   life  of  the  survivor  of  her  parents,  having  first 
manied  and  lefl  children.     There  were  also  other  grandchildren 
di  James  and  Mary;  and  the  question  was  between  the  sur- 
viving children,   the  grandchildren,  and  the  husband  of  the 
deceased  child  who  claimed  as  her  administrator.     The  Chan- 
cHar  determined  two  points;  first,  that  the  testatrix  had  restrained 
the  general  import  of  the  word  ''issue"  by  the  terms  ''child  or 
ddkhen"  immediately  following,  so  that  grandchildren  whose 
parents  were  living  could  not  take  with  their  parents  under  the 
original  bequest;  and  secondly,  that  the  grandchildren,  whose  jjistanceont; 
mother  died  before  the  survivor  of  James  and  Mary  Horsepool^  qadifying  the 
were  entitled  in  preference  to  their  fether  claiming  as  the  mother's  lentatives  to 
administrator;  because  the  testatrix  had  shewn  her  sense  of  the  ^^^|^^^ 

(0  See  Ckristopkerson  y.  NayJar^         (tc)  7  Tea.  531. 
I  Hem.  390,  atefted  anU^  p.  31.  (v)  3  Yes.  383. 
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word  "representatives"  by  the  term  ** issue/  viz,  representatives^ 
bemff  issue. 

In  the  following  case  of  SUley  v.  Perry  (tr),  Lord  £Uhn  con- 
sidered the  contents  of  the  will  as  aflfoiding  that  species  of 
evidence  of  the  testator's  meaning,  which  was  su£Scient  to 
restrain  the  word  "issue''  to  the  sense  of  children. 

That  case  consisted  of  a  variety  of  legacies;  the  first  of  which 
was  a  bequest  of  1,00011  in  the  three  per  cent  consols  to  each 
of  the  testator's  relations,  John,  Roberty  and  Mary  Dixon,  if 
living  at  his  death;  but  in  the  event  of  all  or  any  of  them 
previously  dying,  he  willed  "that  the  lawfiil  issue  of  eveiy  one  of 
them  so  dying  sliould  equally  have  and  enjoy  the  l,000iL  stock, 
which  their  respective  parents^  if  living,  would  have  had;" 
and  Lord  Eldon  said,  that  as  the  word  "  parent"  must  be 
understood  &ther  or  mother,  which  more  clearly  appeared  finom 
the  next  legacy,  the  correllative  term  "issue"  must  be  taken  in 
the  sense  of  children. 

The  second  bequest  just  referred  to  was  of  a  like  sum  of 
money  given  to  John  Dixon,  "if  living  at  the  testator's  death, 
and  to  his  lawful  issue  equally,  if  he  the  parent  should  then 
be  dead."  His  Lordship  observed,  it  was  certain  that  the 
testator  did  not  mean  grandfather  by  the  word  "parent"  By 
referring  to  John  Dixon  as  parent,  he  shewed  his  sense  of  the 
expression  to  be  the  father,  and  that  he  intended  by  the  term 
"issue"  the  children  of  John. 

Thirdly,  tiie  testator  proceeded  to  give  three  legacies  to 
the  "issue"  of  persons  whom  he  supposed  to  be  dead.  The 
first  was  bequeatiied  "to  each  lawful  issue,  who  might  be  alive 
at  his  death,  of  his  father's  sisters,  whose  names  were  Martha, 
Mary,  and  Rebecca,  to  each  of  them  living,  and  lawful  issue 
l^OL  stock."  The  second  was  "to  each  of  the  lawM  issue, 
and  also  to  the  widow  of  the  late  Thomas  Denson,  ISOL  stock, 
if  living  at  my  decease;"  and  the  third  was  given  in  similar 
terms  to  the  issue  of  the  late  Robert  Demon.  Next  followed 
legacies  to  parents  and  their  children,  to  a  widow  and  her 
daughter,  to  a  son  whose  parents  were  dead;  and  to  the  daughters 
of  the  defendant  Sibley.  Lord  Eldon  considered  the  three 
legacies  given  to  "  issue  "  as  well  as  the  preceding  to  be  intended 
for  children  only :  because  the  clauses  in  the  will  by  which  the 
prior  bequests  were  made,  shewed  that  the  testator  meant  the 


(it)  7  Yes.  522 ;  see  also  Clay  v.  Petmngton^  7  Sim.  370. 
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word  **  isBoe  "  in  th^  sense  of  children  alone.     Added  to  which,        issue. 

the  whole  tenor  and  design  of  the  instrument  confirmed  that  who  entitled 

intentiony  for  the  testator  appeared  from  it  to  have  designed  '*"**^  *** 

to  ghre  to  children  generaUy  under  different  description^:  Ist,  by 

the  word  ''issue;*  and  2ndly,  by  the  words  ''children"  and 

"daughters;"  by  which  the  general  term  "issue"  was  expliuned 

and  restricted  as  in  the  before  stated  case  ofHarsepool  v.  Watsoru 

IBs  Lordship  finally  declared,  that  upon  the  true  construction 

of  the  win,  and  the  whole  of  it  taken  together,  the  testator  by 

the  words  "lawful  issue"  meant  "children;"  according  to  which 

the  distribution  ought  to  be  made  (r). 

The  distinctions  noticed  in  the  last  section  upon  the  subject 
of  the  word  "  heirs,"  being  construed  to  mean  children,  equally 
apply  to  the  term  "  issue.**    So  that,  if  a  bequest  were  made  to 
A,  and  his  issue,  with  a  power  for  A.  to  appcint  among  them ;  (^^^^  ^^* 
or,  if  the  property  were  given  to  the  issue  as  tenants  in  commouy  issue  as  tenanu 
or  to  them,  their  executors,  administrators,  and  assigns,  the  word  »nawnnion,&c. 
"iasoe"  would  be  construed  synonymous  with  children,  letting  in 
graDdchildren,  &c,  who  answer  tiie  description  of  issue. 

In  addition  to  the  cases  stated  and  referred  to  in  the  last 
section  is  the  authority  of  Hockley  v.  Mawbey  (y),  in  which  John 
Bussdl  devised  fieehold  and  leasehold  estates  "to  his  wife  for 
fife,  remainder  to  his  son  Richard,  and  his  issue  lawfully  begot- 
ten or  to  be  begotten,  to  be  dioided  among  them  as  Richard 
riiould  think  JUJ*  Lord  Tlitarlaw  said,  it  was  clear  that  issue 
were  not  intended  to  take  as  heirs  in  tail,  but  distributivehfy  and 
in  proportions  to  be  fixed  by  the  son;  and  tiiat  by  tiie  word 
"iflsue^"  diildren,  and  descendants  firom  the  son,  however  remote, 
iriio  might  come  into  existence  during  his  life,  would  take  vested 
interests;,  subject  to  his  appointment  of  the  proportions  each 
diocdd  have  in  the  property. 

In  the  recent  case  of  Murray  v.  Addenbrook  {z\  the  words 
"male  issue*  were  construed  sons.  There  the  bequest  was  of 
certain  life  annuities,  and  as  they  fell  in  the  testator  gave  them 
to  his  troBtees  for  the  benefit  of  the  eldest  surviving  son  of  Sir 
JAn  Murray,  "and  fidling  the  male  issue  lawfully  begotten  of 
Sir  Mm  Murray ,  to  the  daughter^  lawfully  begotten  of  the  said 
Sb  John  Murray,  living  at  the  decease  of  such  male  issue  in 


(j)  See  Stmft  v.  Swifts  8  Sim.      male  and  female  was  held  to  mean 
IttS,  wbere  tlie  word  isane  was  con-      sons  and  daughters,  Robinson  t.  Huni^ 
atraed  childTen  in  marriage  articlea,      4  Beav.  460, 
and  in  Crazier  v.  Crozier^  3  Dra.  &         (y)  ^  Yes.  jun.  143, 149. 
W.  S78,  where  the  ezpreasion  issue         (z)  4  Rnss.  407. 
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lame.        equal  proportions."    Sir  John  Leach,  M.  R.,  decided  that  the 
\^o  entitled     words,  fiuliDg  the  male  issue  of  Sir  John  Murray,  must  be  con- 
w^"^  **^        stnie^  "if  there  shall  be  no  son  of  Sir  John  Murray  then  living,'* 
and  this  decision  was  confirmed  upon  appeal  to  the  Chancellor. 

In  Peel  v.  Cathno  (a),  the  testator  bequeathed  one-sixth  of 
bis  residuary  estate  to  the  children  of  his  late  sister^  A.,  and 
another  sixth  to  his  sister^  B.,  for  life,  and  after  her  death  to  and 
among  her  issue,  in  like  manner  as  expressed  before  concerning 
the  children  of  A.,  the  word  issue  was  held  to  mean  children. 

In  Carter  v.  BentaU  (b),  the  word  "issue  ^  was  held  upon  the 

context  to  have  two  difiPerent  meanings,  the  one  "  children,''  and 

the  other  an  indefinite  fidluie  of  issue»    There  the  testator  gave 

the  income  of  his  real  and  personal  estate  to  his  daughter  for 

life ;  and  after  the  death  of  his  wife  and  daughter,  he  directed 

that  his  real  and  personal  estate  should  be  sold,  and  one-half  of 

^  the  produce  to  be  paid  to  the  issue  of  his  daughter  equally,  at 

'  ''  their  age  of  twenty-one,  and  if  only  one  child  to  such  one  child, 

and  in  de&ult  of  such  issue,  to  his  nephews  and  nieces  living 

at  the  death  of  his  daughter.     He  gave  the  other  moiety  of  the 

produce  of  his  real  and  personal  estate  at  the  decease  of  his  wife 

and  daughter  without  issue,  in  trust  for  his  godson  for  life,  and 

aftier  his  death  to  certain  charides.      Lord  Langdale,  M.  R., 

decided  that  issue  meant  ^^  children,^  in  the  first  clause,  but  that 

Jit/i/iA>^  i^'  J^e/t^'^^^  the  second  clause  it  must  be  read  in  its  ordinary  unrestricted 

/4  K*%/>  ^•^'MJfeense,  and  that  the  gift  over  of  the  moiety  was  void. 

Our  next  inquiry  will  be, —  ' 

Sect.  V.  The  persons  entitled  under  a  bequest  to 

"  Relations.  " 

When  the  terms  adopted  by  a  testator  in  reference  to  the 

liSfflCMB  to 

rdSkkns;  objects  of  his  bounty,  are  so  large  that  the  Court  cannot  discri- 
minate any  particular  persons  intended  to  be  benefited,  as  in  the 
instance  of  a  l^acy  to  '^relations"  generally,  or  to  *^ relations  by 
blood  or  marriage, "  without  enumerating  any  of  them ;  the  Courts 
in  order  to  perform  the  intention  by  giving  efiect  to  the  bequest, 
will  direct  the  money  to  be  paid  to  Such  of  the  testator's  relatives 
.    .  ^         as  would  be  entitled  under  the  Statute  of  Distributions  in  the 

eonfined  to 

QeztofkiD,       event  of  mtestacy  (c),  including  those  of  the  Aa(/*  blood  equally 

(a)  9  Sim.  372.  Osborne,  11  Sim.  132. 

(h)  2  Beay.  551 ;  see  also  Head  y,         (c)  22  &  23  Car.  IL  chap.  10,  ex- 
Randan,  2  Yo.  &  G. (0)231 ;  Pmen  v.      plained  bj  29  Car.  II.  chap.  30. 
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with  thoee  of  the  whok  (d).    Lord  ITitirlow  observed  in  reladoa     Beiitioiu. 

to  this  role,  that  ^  when,  first,  cases  of  this  description  came  when  confined 

befiMfe  the  Court,  it  said,  that  to  avoid  inconvenience,  the  best  *®  "**'  ^^  ^^ 

waj  was  to  adhere  to  the  statute:  that  the  first  cases  probably 

were  those  where  testators^  having  exhausted  the  persons  whom 

thej  meant  as  objects,  intended  the  rest  for  the  individuals  to 

whom  the  law  would  give  it  (e).    The  principle  then,  upon 

whidi  a  Court  of  Equity  resorts  to  the  Statute  of  Distributions 

toaBcertain  the  l^atees,  is  necessity,  in  consequence  of  particular 

objects  not  having  been  pointed  out  by  testators.    In  all  such 

iDStances,  the  statute  regulates  the  degree  as  also  the  proportions 

in  which  the  legatees  are  to  take,  subject  as  to  the  latter  to  this 

modification;  that  if  the  will  specify  the  shares  into  which  the  bottheprwol^ 

fond  18  to  be  divided,  so  far  the  statute  will  be  superseded,  and  by  the  will 

the  division  must  be  made  according  to  the  will,  among  the 

legatees,  either  j^er  capita,  or  per  stirpes  and  capita,  as  vnll  appear 

bom  the  cases  which  will  be  afterwards  adduced.     But  that 

rehtions  more  remote  than  those  included  within  the  statute 

were  intended,  cannot  be  shown  by  parol  evidence ;  for  the  sense  P«rol  end«ice 

of  words  as  fixed  by  l^al  authority,  is  not  to  be  altered  by  wonl  relttions 

language  held  on  any  occasion  by  testators,  or  by  their  beha-  »«*»»**«• 

floor  (/)t     We  shall  proceed  to  consider, — 

1.  Tlie  authorities  by  which  it  was  established  that  under  l.  whennej^ 

•  of  kin  onlv 

a  bequest  to  ^  relations,"  none  were  entitled   but  those,  who  Qotitled. 
m  case  of  intestacy,  could  have  claimed  by  the   Statute  of 
Distribntions. 

In  Boach  ▼•  Hammond  {g\  the  testator  devised  his  real  and 
penonal  estates  to  the  defendant  ^'for  the  use  of  his  relations  f 
and  the  Court  decided  that  the  persons  to  take,  and  the  pro- 
portions, were  to  be  determined  by  the  Statute  of  Distributions ; 
the  Chancdlar  remarking,  that  he  thought  it  the  best  measure  for 
Ktting  bounds  to  such  general  words.    Again, — 

h  Thomas  v.  Hoie  (A),  the  testator  bequeathed  50021  '<  to  the 
Kfafunu  di  Elizabeth  Hole  to  be  equally  divided  between  them.**  * 
When  the  testator  died,  E&tabeth  had  two  brothers  living,  and 
Kfenl  ne{^ew8  and  nieces,  the  children  of  a  deceased  brother. 
I^  Eng  determined  two  points.    Fust,  that   no  relationa 


(4  CWta  ▼.  Scanmd^  1  Mad.         (g)  Fre.Ch.  401. 
4S.  (h)  Forrest,  251,  and  see  MaUert 

(c)  lBro.aC.33,  V.  ifcN^Kr,  4  Bro.  C.  C.  207, 5.  P. 

(/)lbid. 
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Second  cousins 
not  admitted 
with  next  of 
kin  under  word 
"  Relations," 
although  they 
be  legatees  in 
the  will. 


Nor  children 
of  Kvimp  bro- 
thers and  sisters 
entitled  upon 
intention  in* 
lerred  from  an 
exception  made 
of  a  nephew 
whose  mother 
was  living. 


should  take  under  the  above  description,  who  were  excluded 
by  the  Statute  of  Distributions :  and,  secondly,  that  the  distribu- 
tion should  be  eqtud  among  the  persons  included  in  the  statute 
per  capita  as  directed  by  the  tmU;  so  that  each  of  the  nephews 
and  nieces  was  entitled  to  the  same  share  as  each  brother,  a' 
dividon  contrary  to  the  statute,  which  directs  that  the  children  of 
deceased  brothers  and  sisters  shall  only  succeed  to  the  shares  of 
their  parents. 

In  Green  v.  Howard  (t),  the  testator  gave  4,00011  to  his  wife 
for  life,  remainder  ^^to  his  own  relatione,  who  should  be  then 
alive."  There  were  several  legacies  in  the  vrill  to  first  and 
second  cousins;  and  it  was  in  evidence,  that  the  testator  was 
accustomed  to  receive  his  second  cousins  with  equal  kindness  as 
the  first  The  second  cousins  therefore  claimed  to  participate 
with  the  first  in  the  legacy  of  4,000iL  But  Lord  7%urbto,  C, 
decided  against  the  claim,  and  rejected  the  evidence  to  explain 
the  kffcd  sense  of  the  wcml  relations. 

The  last  case  appears  to  be  an  authority  for  the  proposition, 
that  the  gift  of  the  legacies  to  relations  in  a  degree  fiurther  removed 
than  those  entitled  under  the  Statute  of  Distributions,  will  not  be 
sufficient  to  include  them  in  a  bequest  to  ^'relations**  upon  the 
ground  of  presumptive  intention.  The  principle  seems  to  be  this, 
that  when  a  rule  has  once  been  established  it  is  most  eligible  to 
adhere  to  it,  and  not  to  permit  exceptions  upon  mere  conjecture 
or  refined  speculation.  Lord  Tkurlow,  acting  upon  that  principle 
in  the  next  case,  as  in  the  last,  determined,  that  although  the 
testator  excepted^  out  of  a  bequest  to  relations,  a  nephewj  whooe 
mother  was  living,  such  circumstance  was  insufficient,  upon 
presumed  intention,  to  let  in  other  nephews  and  nieces  of  living 
parents  to  take  with  the  testator's  surviving  sisters  and  the  children 
of  his  deceased  brother. 

Thomas  Moiobray  {J)  devised  his  real  estate  in  trust  for  his  vrife 
for  life,  directing  his  trustee  to  sell  the  lands  after  hbvrife's  death, 
and  *'to  divide  and  pay  the  proceeds  to  and  among  all  and  every 
such  person  and  persons  toho  should  appear  to  be  related  to  him 
(the  testator)  onb/^  in  equal  shares  {except  his  nephew,  John  Wood). 
The  question  was,  whether  any  persons  could  take  shares  of  the 
property  but  those  who  were  entided  under  the  Statute  of  Dis- 
tribution? The  claimants  were  surviving  sisters  of  the  testator, 
children  of  a  deceased  brother,  and  children  of  survioing  sisters; 


(0  iBro.  C.  C.31. 

(j)  Bayner  r.  Mow  iray^  3  Bro.  C.  C.  234. 
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and  it  was  inaisted  for  the  latter  children^  that  the  testator  in      Relations. 
exdudmg  the  nephewy  whose  mother  was  Umngf  and  who  conse-  when  confined 
qnently  was  not  one  of  the  next  of  kin  of  the  testator  clearly  to  next  of  kin. 
intended  to  comprise  individuals  in  the  term   relations^  who 
were  allied  to  him  in  the  same  degree  as  the  excluded  nephew. 
But  Lord  Thwrlono  was  of  a  different  opinion,  for  the  reasons 
before  mentioned. 

Lord  Bosslyn  also  adhered  to  the  rule  in  Demsme  v*  Mellish  (A),  Legacies  to 
in  which  case  the  testator  bequeathed  50L  for  a  mourning  ring  ^^^^^^^ 
''to  each  of  his  relations  by  blood  or  marriageJ*  The  question  was,  Wo^  confined 
what  relations  were  entided  ?   It  was  contended,  that  the  word  *°  ****  •**^"  * 
^relations"  must  be  confined  to  the  Statute  of  Distributions,  and 
to  persons  who  had  married  relatives  entitled  under  that  Act; 
and  so  his  Lordship  decreed. 

It  may  be  proper  to  notice,  that  the  rule  has  not  been  confined 
to  a  Court  of  Equity,  but  has  been  adopted  by  a  Court  of  Law 
in  regard  to  fireehold  estates.     Man^ldy  C.  J.  of  the  Court  of 
Ontamm  Fleas  observing,  that  since  the  word  '^  relations"  was  held  whicbapplios 
to  mean  in  a  Court  of  Equity,  those  persons  who  were  entitled  lanjg'Jl^efi 
under  the  Statute  of  Distributions,  he  did  not  see  why  it  should  as  of  penon- 
not  receive  the  same  construction  in  a  Court  of  Law  (J),  ^' 

In  the  recent  case  of  Crcuk  v.  Lamb  (m),  the  testator  devised  and 
bequeathed  the  residue  of  his  real  and  personal  estate  to  all  his 
**  rebUums  by  Vneal  descent^  share  and  share,  alike*  The  claimants 
were  four  first  cousins  of  the  testator  ex  parte  patemdy  of  whom 
two  were  his  heirs-at-law,  and  two  first  cousins  ex  parte  matemd, 
and  other  persons  claiming,  it  is  presumed,  as  relations  by  affinity. 

Sai  ki^hi  Bruce,  V.  C,  after  much  consideratioh  was  of 
opinion  that  the  words  in  question  meant  relations  by  consan- 
goini^  as  distinguished  firom  relations  by  affinity,  and  accordingly 
his  Honor  decided  that  the  six  first  cousins  were  equally  entitled 
to  the  residoe  of  the  real  and  personal  estate. 

Ab  the  same  uncertainty  in  the  description  exists  in  the  words 
''to  my,  or  who  are,  my  near  relations;"  the  generality  of  the 
ezpreflBi<Hi8  will  be  restrained  to  persons  entided  under  the  Statute 
of  Distribution. 

Hiob^  in  fFkithome  v.  Harrison),  Mrs.  fF/uthome  bequeathed  andaliboogh 
in  these  words:  "Igive  to  all  and  every  person  and  persons  who  to*„^^?^^ 

tions. 

(I)  5  Yes.  ^29.  note. 

(0  See  Dte  T.  Over,  1  Taunt.  (m)  1  Coll.  (C)  489. 

M,,260 ;  Sprii^  ex  dem.  TUcher  y.  (n)  2  Yes.  sen.  527,  and  see  19 

Biu,  1  Term  Rep.  436,  438,  in  a  Yes.  403. 
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Relations.      &i^  't^r  relations  to  me,  if  any  such  there  be,  250£  to  be  paid 

w  hen  confined  ^thin  a  year  after  my  decease :  bat  if  there  be  any  such  person 

to  next  of  kin.    or  persons  who  are  related  to  me,  and  do  not  apply  for  payment 

within  that  time,  then  I  give  the  said  sum  to  my  executors.''    No 

nearer  relations  than^r^f  cousins  applied  within  the  year,  yet  a 

question  arose  whether  ^coiuf  cousins  were  not  included  as  **  near 

relations  ;**  and  Lord  Hardwiche  declared,  that  the  testatrix's 

next  of  kin  were  alone  entided,  and  ordered  the  legacy  to  be  paid 

to  i^e  first  cousins. 

Yfords**poor        The  particular  objects  intended  by  a  testator,  are  rendered  a 

lined  to  next  of  ^^ttle  more  certain  by 'his  prefixing  the  word  "poor"  to  that  of 

fiirfJ^**^      **  relations."    The  Court,  therefore,  has  not  unplicidy  followed 

the  Statute  of  Distributions  in  this  instance :  but  as  Lord  ITuerlow 

}] .         .  /C  ..      *    ,  observed  in  Green  v.  Hovocard{o\  it  has  shown  particular  favour 

•/    f  A.^^  '/.#•♦     *    '^  to  one  or  more  relations,  according  to  their  greater  need.   Suppose 

then,  a  legacy  be  given  to  the  testator's  **poor"  or  "  necessitous* 
relations,  the  (^ourt  would  so  far  adhere  to  the  statute,  as  to  limit 
the  number  to  his  next  of  kin,  and  depart  from  it  in  distributing 
the  property  among  such  of  that  number  as  were  poor ^  and  in  want 
of  assistance  in  exclusion  of  the  rest 

In  an  anonymous  case  (p),  a  testator  bequeathed  the  surplus  of 
his  personal  estate  to  his  ^  poor  relations."  The  question  seems 
to  have  been,  whether  the  Countess  of  Wtnchebea^  who  was  one 
of  the  next  of  kin,  and  whose  circumstances  were  gready  made^ 
quote  to  the  support  of  her  rank,  was  entitled  to  a  share  of  the 
residue  under  the  description  of  a  poor  relation,  and  it  was  deter- 
mined in  the  affirmative. 

Notwithstanding  the  observation  of  the  reporter  at  the  foot  of 
the  case,  it  would  seem  that  the  decision  is  perfecdy  correct. 
The  objects  were  to  be  poor  relations.  The  countess  not  only 
answered  the  description,  but  was  also  one  of  the  testator's  next 
of  kin.  The  re  appears,  therefore,  to  have  been  no  good  reason 
to  exclude  her  from  a  share  of  the  residue. 

The  last  case  was  followed  by  Sir  Thomas  Sewdly  M»  R.^  in 
Brunsden  v.  Woolredge  (q),  in  which  the  testator  directed,  diat 
after  the  death  of  his  two  brothers,  without  having  children,  a 
sum  of  500L  <' should  be  equally  distributed  among  his  mother^s 
poor  relations."  The  brothers  died  without  children;  and  the 
mother's  next  of  kin  were  nephews  and  nieces.  There  were 
also  ffreat  nephews,  &c:   and  the  question  was,  who  were 

(o)  1  Bpo.  C.  C.  81,  and  see  2  Ve«.         (p)  1  P.  Wms.  827. 
sen.  87, 1 10.  (q)  Ambl.  507 ;  1  Dick.  380,  S.  C. 
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eDtitled  uDcler  the  above  description  ?    It  appears  from  JDickeru,     BeUtions. 
whose  report  corrects  that  of  Ambler^  tliat   Sir  Thomas  SeweU  wh^oonfiMd 
fimited  the  number  of  relations  according  to  the  Statute  of  Dis-  toneztof  kin. 
tiibations^  and  divided  the  fimd  among  the  poor  of  that  class ; 
consequently,  grand  nephews,  &c.  (not  being  within  th^  statute) 
were  excluded.     Mr.  Dickens  thus  reports  the  words  of  that 
Judge: — ^The  question  in  the  cause  is,  who  are  poor  relations? 
Bdatums  must  be  confined  to  next  of  kin;  and  poor  relations 
most  be  such  as  want  assistance  and  are  next  of  kin  according  to 
die  statute  "  (r). 

£Snce  it  appears  to  be  the  sole  intention  of  the  testator  to  Poor  relations 
make  provision  for  his  poor  relations,  it  necessarily  follows  that  ezdodflcL   ' 
daimants  to  be  successful  must  answer  that  description  when 
the  fund  is  to  be  dbtributed;  for  if  a  relation  who  was  po6r, 
becomes  rich  before  the  period  of  division,  he  will  be  excluded  (s). 

The  same  rules  of  construction  seem  to  apply  when  the  terms 
of  bequest  are  ''to  my  most  necessitous^  or  **poorest^^  relationay 


»  to  ''my  poor  relations."    It  appears  convenient  to  adopt  the  Most 
atatute  in  fixing  the  number  of  relatives,  and  then  to  divide  the  oonfinedtonezt 


fiiDd  among  the  most  indigent  individuals  in  that  number,  when  of  kin. 
Aeie  are  more  persons  than  one  answering  the  description  of 
next  of  kin;  for  it  would, seem  from  the  case  next  stated,  that  if 
the  next  of  kin  were  only  one  individiDal,  he  would  take  the 
whole. 

hi  Widmore  v.  fFoodrqffe  (t),  the  testator  Wtdmore  directed  a  "Mortneces- 
third  part  of  his  residuary  personal  estate  "to  be  distributed  tions^rettricted 
amoDg  the  most  necessitous  of  his  relations  by  the  &ther  and  toneitofkin. 
inotfaer*s  side."    The  question  was,  whether  Mary  Woodrcffcy 
the  sole  next  of  kin  of  the  testator  should  take  the  whole  third; 
or  whether  two  other  persons  in  a  more  remote  degree  of  kindred 
should  participate  with  her?    For  the  two  latter  persons,  the 
word  ngccssiitous  was  relied  upon,  together  with  the  direction  for 
a  distribfuiion  of  the  fund..    But  Lord  Hardwicke  was  of  opinion, 
that  the  statute  was  to  be  adhered  to,  and  that  Mary^  being  sole 
next  of  Idn,  was  alone  entitled 

It  is  observable  in  the  last,  as  the  former  case  of  Woohredge  v. 
Bnauden,  the  legacies  were  to  be  distributed  among  "poor,"  and 
"most  necesmtous"  relations,  but  by  whom  is  not  mentioned;  so 
that  no  qpedal  confidence  was  placed  in  any  particular  person 
to  make  a  selection  of  the  objects,  an  omission  which  distinguishes 

(r)  See  distinction  bj  Sir  WUliam         (s)  1  Scho.  &  Lefroy,  111. 
Grm,  17  Yet.  374.  (0  Ambl.  636. 
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BtUrtnai.  the  two  cusea  fix^ni  those  to  be  afterwards  stated  Since  therefitre 
wiNift  confined  *^  reUitionfl  to  take  iinder  the  above  descriptions  were  to  be 
tOBettbTkiiu   ascertained  by  a  Court  of  £quityi  it,  as  usual,  called  in  the 

assistance  of  the  Statute  of  Distributions. 
Rule  the  same»      The  term  ^relations"  will  be  equally  confined  to  the  limits  of 
of  8l£res1be°^  the  Statute,  where  a  power  is  delegated  to  a  person  to  fix  the 
mbjecttoa       amount  of  the  share   that  each  relation  is  to  take,  without 
pointmenu        entrusting  him  with  a  selection  of  the  objects;  for  in  such  a  case, 

the  act  appoints  the  persons,  viz.  ''the  next  of  kin "  in  existence 
at  the  death  of  the  testator.  They  then  take  vested  interests, 
subject  only  to  be  altered  in  amount  by  an  exercise  of  the  power, 
and  that  being  not  at  all,  or  not,  lyally  executed,  a  Court  of  Equity 
will  direct  the  property  to  be  divided  among  them  according  to 
the  statute,  in  exdusion  of  such  of  them  as  may  afterwards  happen 
to  answer  the  description,  at  the  death  of  the  donee  of  the  power. 
Thus  in  Pope  v.  WhitcoMe  (^),  James  Childe  bequeathed  hia 
residuaiy  estate  to  his  wife  for  life,  remainder  to  his  son  abso- 
lutely, .if  he  attained  the  age  of  twenty-one,  but  if  he  died  before 
that  period,  and  without  issue,  the  testator,  aft^r  giving  some 
legacies,  directed  his  wife  to  dispose  of  the  residue  *'among  hia 

IMtStoMxt  ''^'i"^*^"*'*  i°  8"ch  manner  as  she  should  think  proper.**  The 
of  kin  Uyiag,  at  contingencies  happened  upon  which  the  power  was  to  arise,  and 
OT^dtv  wm  ^^  ^^^  ^'^^  having  made  a  good  appointment  in  consequence  of 
^^'"wi^^      distributing  the  ftind  among  persons  not  within  the  statute,  Sir 

W.  Grant  ordered  it  to  be  divided  among  the  next  of  kin  of  the 

testator  at  Ms  death. 

We  shall  next  consider: 
When  not  con-      2.  When  the  indefinite  term  ''relations,"  will  be  permitted  to 
^  toneit      comprise  relatives  more  distant  than  those  mentioned  in  the 
Statute  of  Distributions. 

In  treating  of  the  subjects  belonging  to  this  subdivision,  we 
shall  consider  them  as  exceptions  to  the  general  rule,  that  in 
bequests  to  relations,  none  but  next  of  kin  are  entitled;  and  the 
exception  with  which  we  commence,  shall  be — 

1.  Exception        FiBST,  where  the  terms  of  bequest^  are  to  *^poor  relations." 
uffiventoMttL      ^^  appears,  firom  the  cases  before  j9tated,  that  a  legacy  to  "poor 
binh  a  tkar^    relations"  is  to  be  r^ulated  by  the  Statute  of  Distributions;  but 
txmg.  the  authority  about  to  be  produced  is  an  instance  of  an  appa- 

rently similar  bequest,  which  was  holden  to  comprehend  relatives 

(0  3  Meriv.  689 ;  and  see  Harvey  r.  Harvey^  6  Beav.  134. 
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moie  remote  in  d^jTM  thao  tboee  within  the  limitsof  the  Statute      BalitioM. 

ofDiitnbutioiis,  To  reconcile  this  with  the  fcnrmer  caseSy  lecourse  ynien  not  coal 

DHiBt  be  had  to  a  distinction  which  exists^  when  a  legacy  is  given  fined  wjuat  of 

to  ''poor  relations,"  as  a  eharity  to  be  continued  and  enjoyed  by 

persons  in  succession  answering  the  descriptbn,  and  when  it  is 

given  among  individuals,  required  at  the  period  of  distribution, 

to  be  *^poor  relatives,"  and  that  distribution  is  to  be  once  only 

and  finaL    In  the  latter  case,  it  has  been  shewn,  that  the  statute 

regulates  the  number  and  d^rees  of  relations  to  take  under  such 

a  description ;  but  in  the  former,  unless  a  Court  of  Equity  were 

to  coorider  the  bequest  in  the  class  of  charitable  dispositions,  it 

would  be  void,  as  i»eventing  the  circulation  of  persomd  property 

beycmd  the  limits  allowed  by  law.    When  therefore  it  appears 

fipom  the  will,  that  a  testator  intended  to  appropriate  a  sum  of 

money  not  only  for  his  (ken  existing  poor  relations,  but  for  those 

to  succeed  without  limitation  as  to  dme,  a  Court  of  Equity  will 

support  the  bequest  a$  a  charity;  and  admit,  without  regard  to 

die  Statute  of  Distributions,  aU  the  testator's  poor  relations  of 

his  own  blood,  to  be  ascertained  by  a  Master  of  the  Court,  upon 

a  plan  or  scheme  laid  before  him. 

Thus,  in  White  v.  White  (u),  the  legacy  was  of  3,0001  stock, 
far  the  purpose  of  putting  out  **  our  poor  relations  "  apprentices. 
Sr  WUUam  Grant,  M.  R.,  supported  the  bequest  as  a  charity, 
which  would  otherwise  have  been  void  for  the  reason  before 
mentioned. 

His  Honor  also  made  a  silnilar  decision,  and  for  the  same 
reason,  in  the  Attorney  General  v.  Price  (v),  upon  the  following 
bequest :  **  Also  that  at  what  time  soever  the  possession  of  the 
same  premises  shall  come  to  him  by  virtue  of  this  my  will,  yearly 
from  thenceforth  be  the  said  Evan  Johnee  and  his  heirs  shall  far 
eoer  divide  and  distribute  according  to  his  and  their  discretion, 
aBKNig  my  poor  kinsmen  and  kinswomen,  and  among  their  cff^ 
efTu^  and  iuue,  which  shall  dwell  within  the  county  of  Brecon, 
die  sum  of  202.  by  the  year,  without  fraud  and  collusion.''  An 
ioqniiy  was  directed  after  off  the  testator's  poor  relations  within 
diatcoanty. 

SBOonu    Another  exoepdon  to  the  general  rule  will  happen  When  a  power 
wl«n  a  testator  has  delegated  a  power  to  an  individual  to  dis-  ^^^"^1^^^^^ 
tribute  the  fund  among  his  (the  testator's)  relations,  according  tonor  trustees. 

(s)  7  Yes.  4SS ;  sad  see  Imme  v.     iooorrectly  reported  in  AmU.  696. 
De  Friet,  m  a  note,  17  Yes.  373,         (o)  17  Yei.  871. 
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Relatioiif.      to  hiB  discretion.     In  such  an  instance,  whether  the  bequest  be 
WhsDBoteo&T  made  to  "relations*  gener^y,  or  to  '•poor,"  or  ''poorest,**  or 
toedtontttof  «<  most  necessitoos  **  relations,  the  person  may  exercise  his  dis- 
cretion in  distributing  the  property  among  the  testator's  kindred, 
although  they  be  not  within  the  Statute  of  Dbtributions. 

Accordingly,  in  Mahon  v.  Savage  (to),  the  testator  gave  to  his 
executor  Savage  1,000£  to  be  diitnbuted  among  his  poor  relations, 
or  such  other  objects  of  charity  as  should  be  mentioned  in  his 
private  instrucdons  to  his  executors ;  but  of  which  there  was  no 
appearance*  Upon  a  reference  to  the  Master  to  inquire  who 
were  the  testator's  poor  relations,  he  reported  a  number  exceed- 
ing fifty,  many  of  whom  were  related  to  him  beyond  the  d^ree 
prescribed  by  the  Statute  of  Distributions.  -Lord  Redesdak  held, 
that  the  intention  was  chari^,  and  the  gift,  not  to  relations 
merely,  but  to  relations  as  objects  of  charity;  and  that  the 
executore  had  a  diseretionary  power  of  appointment,  so  as  not  to 
be  under  the  necessity  of  including  off  the  testator^s  poor  re- 
latives ;  and  it  appears  from  the  decree  referring  to  the  Mastei^s 
report,  that  the  executors  were  not  restrained,  in  the  exercise  of 
their  discretion,  to  relations  within  the  Statute  of  Distributions; 
for  they  were  to  be  at  liberty  to  lay  before  the  Master  a  plan  for 
distributing  the  ftind  among  the  poor  relations  named  in  the 
report,  a/ccording  to  their  discretiofu 

So  in  Spring  on  the  demise  of  Tiicher  v.  BUei  {x\  the  testator 
empowered  his  wife  to  dispose  of  his  residuary  real  and  personal 
estates  by  will  ''to  and  among  9uch  of  his  relations  as  should  be 
living  at  his  death,  in  such  shares  as  she  should  think  proper.* 
The  wife  appointed  the  lessor  of  the  plainti£P,  who  was  a  relation 
of  the  testator,  but  not  within  the  Statute  of  Distributions;  for 
which  reason  it  was  contended  that  the  appointment  was  void. 
But  the  Court  of  King's  Bench  were  of  a  difierent  opinion ; 
holding  that  the  power  was  discretionaiy,  and  might  be  exercised 
in  favour  of  any  one  relation. 
And  a  court  of  And  if  a  suit  in  Chancery  be  instituted  for  the  administration 
equity  will  not   ^f  assets  under  the  direction  of  that  Court,  it  will  ascertain  the 

ininng[6upon  i       i        t  •11 

that  power        number  of  relations,  and  order  the  property  mtended  for  them 

tependh^     to  be  distributed  among  such  of  them,  and  in  the  proportions 

the  executors  or  other  persons  entrusted  \irith  the  selection  shall 

propose,  in  a  plan  approved  of  by  a  Master*    This  was  done  in 

the  case  oi  MaJum  v.  Savage^  before  stated. 

(w)  1  Scho.  &  Lefroy,  111 ;  and         (x)  1  Term  Rep.  435,  Svo.  ed.  in 
see  16  Ves.  43.    •  notes. 
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So  in  Bemuti  v.  Hone^fwood  (jf)j  the  testator  bequeathed  QcktioiM* 
20,00021  by  a  codicil  to  his  execntors,  in  trost  to  digtHbutessA  when  not  eon- 
dispose  oi^  ^  amcHig  soch  of  his  relations  by  confijonguimty,  and  ^^  ^  '^^^  ^ 
not  by  maniage,  as  should  not  appear  to  them  to  be  worth  each 
person  more  than  2,0001  and  who  should  apply  for  shares  within 
two  years  after  his  death :  the  distribution  to  be  made  among 
such  of  his  relations  as  aforesaid,  at  the  times,  and  in  the  manner 
and  proporti(»is,  or  disproportions^  as  his  executors  in  their 
discretion  should  judge  to  be  most  proper:''  those  circumstances 
being  referred  entirely  to  the  judgment  and  discretion  of  his 
executors.  There  were  many  claimants:  and  Lord  Camdeny  C, 
ordered  a  Master  to  ascertain  the  number  of  relations  entitled 
under  the  codicil,  and  then  directed  the  distribution  of  the  legacy 
to  be  made  by  the  executors  according  to  their  own  judgment  and 
discretion,  provided  they  allotted  some  share  to  each  person 
entitled  to  the  money. 

Tliis  power  and  discretion  to  executorsor  trustees  is  Skpersanal  Natureof  the 
tnist  or  confidence  reposed  in  them  as  individuals,  and  not  a  JJJj^^f  ^JJJJ.*" 
ministerial  duty  flowing  firom  that  office,  and  therefore  cannot  and  trust; 
be  del^ated  to  another.     When  the  authority,  therefore,  is  given 
to  two  or  more  persons,  without  mentioning  the  survivors,  and 
«K  of  them  dies  or  declines  to  act,  it  cannot  be  exercised  by  when  power 
those  who  remain,  either  alone  or  even  with  the  concurrence  of  tiuetT^ 
t  new  trustee  appointed  by  the  Coiut  of  Chancery  in  the  place 
of  the  deceased  (z).     And  if  the  power  be  given  to  the  survivor 
of  two  executors  or  trustees,  without  naming  his  executors,  and 
he  die  before  exercisLog  it,  the  authority  will  determine,  since 
his  executors  are  not  entrusted  with    the  execution  of  the 
power  (a);  which  being  personal,  the  persons  to  exercise  it  must 
be  quasi  persatuB  designajUB  of  the  testator,  as  the  executors  of  a 
sonriving  executor  or  trustee  97uiy  be  when  nominated  by  the 
original  testator.     But  the  representatives  so  designated  must 
predsely  answer  the  description  and  intention  of  the  will,  or  the 
power  win  fail    To  illustrate  this :  Suppose  a  testator  to  appoint  - 
A^  B.  and  C.  his  executors  and  trustees,  with  a  power  for  them, 
and  the  survivors,  and  the  heirs,  executors,  and  administrators  of 
the  survivor,  to  distribute  his  real  and  personal  estates  iamong 
aidi  of  his  relations  as  they  in  their  discretion  shall  think 
proper:  that  A.,  B.  and  C.  died  without  executing  the  power, 


(l)  AoibL  706.  note,  S.  C. 

(x)  Aiybf  r.tkeAtL  Oen.  4  Yiii.         (a)  J%aufer«  v. OarA,l  yes.8en.9. 
Abr.  485,  ^  16;    7  Yes.  58,  in 
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Bciafiiiiii.      and  that  C  the  survivor  passed  the  trust  property  by  will  to 
When  not  emu  trustees  for  the  only  atid  express  puipoaes  of.  the  will  of  the 
kS*  **  ***^  °^  original  testator,  nominating  them  also  executors  for  those  objects, 
and  appointing  other  execut<»iB  of  his  own  property.    In  such  a 
case  die  power  would  be  extinct  by  the  death  of  C.;  because  it 
having  been  at  first  given  to  the  same  persons  uniting  in  them- 
selves the  offices  of  executors  and  trustees,  to  whom  were  given 
both  funds  for  the  sake  of  discretionary  distribution,  it  is  required 
that  those  who  succeed  them  for  the  purpose  of  executing  the 
power  should  be  both  heir  and  executors,  and  not  that  the  land 
idiould  go  to  one  as  A«tr,  and  the  personal  estate  to  others  as 
executors;  so  that  in  the  case  supposed  the  trustees  of  C.  could 
not  execute  the  power,  because  it  was  incapable  of  delq;ation9 
and  none  of  them  was  the  heir  of  C:  neither  could  it  be 
exercised  by  the  heir  of  C.  for  he  was  not  also  executor;  nor 
could  it  be  executed  by  the  executors  of  C.  because  no  one  of 
them  was  his  heir.     When  the  power  fails  under  such  or  any 
other  circumstances,    the   object   of  the   devise    will   not   be 
disappointed ;  for  the  disposition  is  a  mixture  of  trust  and  paujer, 
and  the  extinction  of  the  latter  does  not  affect  the  former.     A 
The  trust  will    Court  of  Equity,  therefore,  will  perform  the  trust  expressed  to  be  for 
be  executed  bj  relations^  and  distribute  the  funds  in  the  degrees  and  proportions 
Equity;  mentioned  in  the  Statute  of  Distributions,  among  the  testator*s 

thTsuitutrof    ^^^^  ^^  '"^  ^^  existence  at  the  death  of  the  donee  of  the  power^ 
Distribtttionm    and  not  of  the  testator;  because  until  appointment  or  the  death 
IdrimngVt      ^^  *^^  donee  of  the  power,  no  relatives  take  vested  interests  in  the 
death  of  domet    property,  but  the  whole  is  contingent;  and  who  may  be  the 
persons  entitled,  whether  those  included  or  not  included  within 
the  Statute  of  Distributions,  or  both,  is  a  point  of  absolute  uncer- 
tainty.    In  Cruwys  v.  Caiman  (5),  Sir  William  Grant  observed^ 
'         that  *^  according  to  Harding  v.  Glyn  (after  stated),  where  a  power 
of  selection  is  given  in  favour  of  the  testator's  own  relations,  and' 
that  power,  is  not  executed,  the  property  undisposed  o^  will  go 
to  the  next  of  kin,  at  the  death  of  the  party  who  had  the  power. 
Cases  in  jnip.        All  these  points  were  considered  in  the  recent  case  of  Cole 
above  obMTva-  ^*  Wode  (c),  where  the  testator  Booth  gave  all  his  real  and  per- 
tions.  sonal  estates  to  Messrs.  Ruddle  and  Wade,  whom  he  appointed 

executors  of  his  will^  their  executors,  administrators,  and  assigns, 
upon  the  trusts  of  it,  and  particularly  as  to  off  the  residue  of  his 
real  and  personal  estates,  to  dispose  of  them  for  the  benefit  of 

(5)  9  Yes.  325. 

(c)  16  Yes.  27, 43 ;  gee  also  Bldkeney  y.  Blaheneyy  6  Sim.  52. 
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^tmeh  rdations  and  kindred  as  they  should  tkM  proper:**  and  RekdoBi. 
after  they  were  ascertained  by  sufficient  eyidenoe,  he  ordered  his  wbranotoon- 
iTMstees  and  exeeutors  to  convey  and  dispose  of  both  funds  **unto  ^  to  next  of 
and  among  such  of  his  relations  and  kindred  in  the  proportions, 
manner,  and  form  as  his  said  executors  should  think  proper  ;** 
at  the  same  time  reoommending  the  greatest  share  to  be  given  to 
die  persons  whom  they  should  think  to  be  his  nearest  relations; 
but  he  declared  that  he  did  not  mean  by  such  recommendation 
to  oontrol  the  diwcretion  of  his  executors  and  trustees,  it  being 
his  intention  that  such  discretion  ^  in  his  said  trustees  and 
executors,  and  the  hetrs,  executors^  and  admimstrators  of  the 
aavwor  of  them,"  should  be  absolute  in  every  particular  relating 
to  that  dispontion,  as  well  to  decide  who  were  relations,  as  the 
proportions  they  should  be  respecthefy  entitled  to  in  the  residue. 
Wade  survived  his  co-executor  and  trustee,  and  devised  all  the 
property  to  Messrs.  Bray,  two  trustees,  for  the  purposes  ex- 
pressed in  the  will  of  Mr.  Booth,  and  whom  he  made  executors 
fixr  those  objects  solely.  Under  these  circumstances.  Sir  JF. 
Grant  decided — 1.  That  the  power  being  confidential  and  per- 
sonal, was  gone  by  the  death  of  the  surviving  executor  and 
trustee.  2.  That  it  could  not  be  delegated,  and  consequently 
Ae  will  of  the  surviving  executor  and  trustee  was  so  far  inope- 
mtive.  3.  That  the  defect  was  not  remedied  by  the  original 
testator  declaring  the  discretionary  power  to  belong  to  the 
executors,  and  administrators'*  of  the  surviving  trustee, 
he  intended  the  heirs  and  executors  or  administrators  * 
of  soch  trustee  to  be  the  same  person  or  persons,  which  appeared 
from  the  original  trustees  and  executors  being  the  same  indi- 
viduals, their  interests  and  powers  being  co-equal  and  co-exten- 
me ;  so  that  the  trustees  in  the  will  of  the  surviving  executor 
and  trustee  of  Mr.  Booth,  not  being  his  heir,  did  not  answer  the 
description  in  Mr.  BooOCs  will,  and  could  not  execute  the  power. 
4.  That  the  distribution  of  the  property  should  be  made  by  the 
Court:  and  lasdy.  That  the  objects  of  distribution  were  ''next 
of  kin"  living  at  Ae  testator  e  death. 

The  decision  upon  the  last  point  can  only  be  recondled  with 
preceding  determinations,  and  his  Honor's  own  declaration  in 
Cruwye  v.  Coleman  before  mentioned,  under  the  supposition  that 
die  trustees  and  executors  had  not  the  power  of  selecting  the 
objects^  bat  merely  of  apportioning  the  shares,  a  construction 
which  it  may  be  thought  difficult  to  support  upon  the  will  last 
itated. 


112  Description  of  Legatees.  [Ch.  il 

BrirtiftiiB.  -  The  case  oi  Harding  v.  Glyn  (d)  is  a  principal  authority  upon 
When  not  oonl  ^®  subject  of  the  present  exception.  The  bequest  after  the 
fined  to  next  of  death  of  the  testator's  wife  (to  whom  he  gave  a  leasehold  house, 
and  several  articles  of  personal  estate  for  life)  was  ^^  unto  and 
among  stick  of  his  own  relations  as  she  should  think  most 
deserving  and  approve  oE"  The  wife  appointed  the  house  by 
will  to  a  Mr.  Sunndelly  who  was  related  to  the  testator,  but  not 
within  the  Statute  of  Distributions,  and  she  made  no  appoint- 
ment of  some  parts  of  the  personalty.  The  ^'  Master  of  the  Rolls" 
determined  first,  that  the  appointment  of  the  house  was  valid, 
although  the  appointee  was  not  one  of  the  testator's  next  of  kin; 
secondly,  that  the  personalty  undisposed  of  was  to  be  distributed 
by  the  Court  under  the  act ;  and  lastly,  that  the  objects  of  dis- 
tribution were  next  of  kin  of  the  testator,  at  the  death  of  kit  udfe, 
the  donee  of  the  power. 

The  preceding  case  is  confirmed  by  the  decision  of  Grant  ▼. 
I^fna!m(€), 
Same  rale  ap-        The  case  of  Gower  V.  Maxnuoaring  (/),  shews  that  there  is  no 
asto  a^wiltr'    ^distinction  between  a  will  and  a  deed  upon  this  subject. 

There  Mr.  Maxrwoarmg^  by  dsed^  (iUrected  his  trustees  (three  in 
number)  to  give  his  residuary  real  and  personal  estates  ^' among 
his  friends  and  relatiansy  where  they  should  see  mast  necessary, 
and  as  they  should  think  most  equitable  and  just"  Two  of  the 
trustees  died,  and  the  third  declined  to  act  Lord  Hardwicke 
ordered  the  fimd  to  be  divided  between  a  brother  and  nephew  of 
•  Mr.  Maimoarinff,  according  to  their  necessities  and  circumstances 
with  the  approval  of  a  Master  of  the  Court. 

3.  Ezoeption        Third, — ^It  is  presumed  that  a  fiirther  exception  to  the  rule 
when  the  be-      which  Confines  the  word  "  relations"  to  next  of  kin,  may  occur 

quest  18  to  reia-'  ,  *' 

tions  not  worth  where  a  testator  has  fixed  a  certain  test,  by  which  the  number 
a^iculw  ^f  relatives  intended  by  him  to  participate  in  his  property  can 
be  ascertained.  In  such  a  case,  as  there  exists  no  impracticability 
to  execute  the  intention,  it  should  seem  that  a  Court  of  Equity 
would  distribute  the  fiinds  among  all  the  testator's  relatives 
answering  the  description,  although  some  of  them  might  happen 
not  to  be  within  the  degree  of  the  Statute  of  Distributions. 

Suppose,  then,  a  legacy  to  be  given  to  such  relations  of  the 
testator  as  should  not  be  worth  dOOil    It  is  inferred  fix>m  the  case 


(d)  1  Atk.  469,  and  stated  from      4S5,  pi.  16,  S.  P. 
Reg.  Lib.  1758,  A. ;  6  Yes.  501,  and         («)  4  Russ.  292. 
see  Ihyley  v.  Att.  Oen.  4  Vin.  Abr.         (/)  2  Ves.  sen.  87,  lib. 
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of ^BSenfietf  v.  JBoneywood  (g),  and  &r  the  reasons  before  mentioned,  .  n^iifs^rftf, 

thai  the  kindred  of  the  testator,  establishing  before  a  Master  that  when  not  con- 

their  property  is  within  the  standard  sum,  will  be  entitled  to  shares  ^!^^  ^  ^^^  ^^ 
of  the  bequest,  without  regard  to  the  limits  prescribed  by  the 
Statute  of  Distributions. 

FoimTH, — ^Tlie  principle  of  the   last  exception    establishes  4.  EzcepUon, 

another,  viz.  where  a  testator  has  shown  an  intention  in  his  will  •][  ^^hmI'  ^ 

(for  it  cannot  be  done  by  p€arol  evidence  (A)  )  to  comprehend  rela-  <nd  not  within 
tioDs  more  remote  than  those  entitled  under  the  statute ;  in  that 


his  intention  will  prevail,  because  the  statute  is  only  substi- 
tuted fiom  necessity  as  before  noticed. 

Thos,  in  Greenwood  v.  OreetuDood(t),  a  testatrix  bequeathed 
ha  residuary  estate  to  be  divided  between  her  relaiiansy  i,  e.  the 
GreenMooods,  the  JEveriis,  and  the  Daws.  The  EveritSy  dthougb 
not  related  to  the  testatrix  within  the  statute,  were  permitted  to 
take  jointly  with  her  next  of  kin,  the  Greenwoods  and  the  Dows, 
tat  the  term  relations  is  explained  by  the  context  of  the  will,  and 
extended  beyond  the  confines  of  the  statute. 

We  proceed  to  conader-^ 

3»  When  the  word  *'  relations^  or  ^  relation''  may  be  so  qualified  when  tome  of 
as  to  exclude  some  of  the  next  of  kin  firom  participating  in  the  ^^l^^  J^  ^' 
bequest ;  and  this  will  happen  when  the  terms  of  bequest  are  where  the  b«- 
to  ^  nearest  reladonst"    The  only  ambiguity  of  those  words  arises  <?n^2trest  rela- 
fiom  the  omission  of  the  testator  to  name  the  individuals  who  -tions.** 
answer  the  description ;  but  this  obscurity  is  removed  with  the 
aune  fiuulity  as  in  discovering  who  are  next  of  kin  in  cases  of 
iHtestM^.    There  is,  therefore,  no  necessity  for  a  Court  of  Equity 
to  resort  to  the  statute,  to  give  partial  effect  to  the  intention 
of  the  testator:  so  that,  whosoever  is  the  nearest  relation  will  be 
CDtided  to  the  legacy  in  preference  to  all  others,  although  some  of 
them  would  have  been  admitted  under  the  statute,  if  there  had 
been  an  intestacy.    As  an  example : 

In  SmiA  v.  Campbell  (j)y  Mr.  Smithy  while  stationed  in  LuUa, 
bequeathed  that  his  residuary  property  should  be  ^*  equally  distri- 
bated  among  his  nearest  surviving  relations*"  He  left  at  his 
deadi  a  brother  and  flisters,  and  nephews  and  nieces,  the  children 
of  a  deceased  brother;  and  Sir  fF.  Grant,  M.  R.  decided,  that 


(g)  AmbL  708,  710.  on  tluB  nibject  see  iS!lkiiii;»  y.  Cooke^ 

(ft)  lb.  71 ;  1  Bro.C.  C.  33.  1  Cox,  235. 

(0  1  Bio.a  C.  3S,  in  anote,  and  (j)  lOVes.  400;  Ck)op.27fi>  3,  C, 
roL,  L                                      I 
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Relation!,      the  brothers  and  sisters,  as  nearest  of  kin  to  the  testator,  were 
When  not  com.  entitled  in  exclusion  of  the  nephews  and  nieces. 
priging  all  the        Xn  a  prior  case  Marsh  v.  Marsh  (A),  Lord  Rosslyn  made  a 

similar  determination*     There  Mr.  MUboume  bequeathed  the 
residue  of  his  personal  estate  upon  a  contingency  (which  hap- 
pened) unto  his  ^*  nearest  relation."    The  claimants  were  a  half- 
sister,  and  the  children  of  a  deceased  half-brother.     His  IxNrdship 
decreed  the  whole  fimd  to  the  half-sister,  as  being  more  nearly 
related  to  the  testator  than  the  children  of  the  half-brother. 
And  when  the       It  was  remarked  by  Lord  Rosslyn  in  the  last  case,  and  decided 
•^nearegTre&i-    ^J  ^^  ^*  Grant  in  the  one  stated  before  it,  that  if  there  had 
Horn,**  thev  will  been  more  persons  than  one  in  the  same  d^ree  of  kindred,  there 
neareat  rela-      must  have  been  a  (Uvisian  among  them,  because  each  would  have 
tivea  m  equal     ^gj^  nearest  relation.     Hence  it  appears,  that  the  word  "relation* 
is  (as  observed  by  Lord  Hardwicke  in  Pyot  v.  Pyat)  (Q,  namen 
coUecthum  as  much  as  "heir,"  and  when  preceded  by  nearest 
includes  all  relations  in  the  same  degree. 

The  case  of  Edge  v.  Salisbury  (m),  has  generally  been  con- 
sidered as  a  determination  by  Lord  Hardwicke^  that  nearest  when 
prefixed  to  "relations,**  will  not  prevent  the  application  of  the 
Statute  of  Distributions,  so  as  to  exclude  any  of  the  next  of  kin 
from  participating  in  the  bequest  couched  in  those  terms,  although 
they  be  not  in  equal  degree  of  kindred  But  it  must  be  conceded 
to  the  remark  of  Sir  fV.  Grants  in  Smith  y.  Campbell  (n)  that  the 
facts  of  the  case  did  not  require  a  decision  upon  such  a  question, 
as  the  testator's  nearest  relations  were  nephews  and  nieces,  and 
only  next  of  kin;  so  that  "Lord  Hardwicke  (as^  his  Honor  justly 
observed)  had  no  occasion  to  consider  whether,  supposing  the 
next  of  kin  had  comprised  a  laiger  description  of  relations,  he 
would  have  let  in  aU  the  persons  who  would  have  been  entitled 
in  the  event  of  intestacy,  though  not  answering  the  description  of 
nearest  relations." 
The  penoDs  When  the  terms  of  bequest  are  not  confined  to  "  nearest 

entitled  under  relation,"  but  require  the  legatee  to  be  of  the  "  name"  of  a  fitmily 
of^*<nMireMre.  ^  thus:  "to  my  nearest  relation  of  the  name  of  the  Rowes;"  the 
il^  *?!?*  relatives  must  not  only  be  nearest  in  degree,  but  must  be  of  the 
Bawu.*'  stock  of  the  Rowesy  and  entitied  to  the  name  as  branches  of  the 

fiunily.  Yet,  if  the  person  answering  the  description  of  nearest 
relation  were  a  fenrnky  and  originally  bore  the  family  name  of 
RoiDe,  which,  at  the  testator's  death,  or  other  period  of  the  l^acy 


(*)  1  Bro.  C.  C.  298.  (m)  Ambl.  70. 

(i)  1  Ves.  sen.  337.  (n)  19  Ves.  403. 
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taking  effect,  happened  to  be  lost  in  consequence  of  marriage^      Relations. 

diat  nominal  alteration  will  not  exclude  her  from  the  bequest,  whennot 

became  the  testator,  in  adopting  the  word  **  name,"  intended  to  compns^nR  «}l 

express  that  his  nearest  relation,  being  of  the  stock  or  family  of 

the  BoweSy  and  entitled  to  the  appellation  of  Rowe  by  births  Word  'Muxne** 

dKMiId  have  the  benefit  of  the  legacy.     There  is  no  condition  l^"^*^  ^^ 

leqairing  the  legatee  to  be  of  that  name  when  the  disposition  is  or  family.*' 

Id  take  effect;   consequently,   as   the  female   relative   is   the 

nearest  of  kin,  and  originally  entitled  to,  and  before  marriage 

eaOed  by  the  name  of  Bawe^  her  title  to  the  legacy  is  complete. 

Ab  an  authori^  for  this: 

In  fyfi  ▼.  I^at  (o)y  Lady  Witkringham  devised  her  real  and 
personal  estates  to  trustees,  for  her  daughter  Mary  in  fee;  but  if 
die  died  before  twenty-one  or  marriage,  the  trustees  were  directed 
to  convey  and  assign  tiiose  estates  to  the  testatrix's  '^  nearest 
relation  of  the  name  of  the  Pyati*  absolutely.  The  contingency 
kqjpened,  and  at  that  time,  as  also  at  the  death  of  the  testatrix, 
her  nearest  of  kin  consisted  of  four  individuals,  viz.  a  man  and 
two  unmarried  sisters  of  the  name  of  Pyoty  and  another  sister 
who  was  married  at  the  date  of  the  will,  and  who  was  originally 
of  that  name,  but  which  she  had  lost  by  such  marriage.  There 
vasabo  another  person  of  the  name  ofPyot  when  the  contingency 
bqypened,  but  not  so  nearly  related  to  the  testatrix  as  the 
pemoos  before  mentioned.  Who  were  entitled  to  the  real  and 
penonal  estates  was  the  question;  and  Lord  Hardtokhe  deter^ 
■nned  three  points;  1.  that  ^*  relation  being  a  noun  of  multitude 
vas  synonymoos  with  the  word  *^  kindred,"  and  comprehended 
al  the  neareat  relations  of  the  testatrix  in  equal  degree ;  2.  that 
the  person  not  so  nearly  allied  to  the  testatrix  as  the  brother 
and  sisterB  already  mentioned,  was  excluded;  and,  3,  that  the 
sarried  sister  being  of  the  stock  and  fiimily  of  the  PyotSy  and  one 
of  her  nearest  of  kin,  and  originally  bearing  the  family  name, 
was  entitled  to  participate  in  the  fitiits  of  the  devise;  his 
Lordship  conBidering  the  word  ^'  name,"  &c.  equivalent  to  the 
exprearion  *'  of  the  stock  of  the  Pyots^  a  description  which  was 
aoaweied  by  the  married  daughter. 

The  propriety  of  the  last  determination  seems  to  be  obvious; 
fv  if  the  mere  ciIX^um8tanoe  of  bearing  the  riame  oi  Pyot^  united 
to  die  diameter  of  nearest  relation  of  the  testatrix,  had  been 
snflBcient  within  the  terms  of  the  devise,  without 


(•)  I  Yea.  sen.  SS6,  and  teeilfc^ott  v.  Mayotty  2  Bro.  G.  C.  125,  ed.  b^ 
JUL 
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Rdatioiis*  regard  to  that  relation  being  of  the  9U>ek  of  the  PycUy  the 
When  not  necessary  consequence  would  be,  that  a  nearer  relation  of  the 
comprifing  aU    testatrix  than  the  brother  and  sisters  of  that  fiwnily,  might  totally 

exclude  them  by  the  mere  assumption  of  the  name  of  Pifoty  by 
Act  of  Parliament  or  under  authority  of  the  royal  license;  t 
result  clearly  in  opposition  to  the  intention  of  the  testatrix. 
That  intention  would  be  equally  defeated  by  such  an  interpretation 
of  the  word  '*  name,"  if  there  were  a  female  nearer  of  kin  to  the 
testatrix  than  the  stock  of  the  PyoUy  and  she  married  a  stranger 
of  the  name  oi  Pyot;  by  that  act  she  would  Uterolbf  answer  the 
description  in  the  will,  and  exclude  all  of  that  family,  contrary  to 
the  meaning  of  the  testatrix. 
AmmptloD  of       It  seems,  however,  to  be  settled  upon  sound  reason,  that  where  t 
fideDt°*       '  testator,  after  prior  dispositions,  ultimately  bequeaths  his  property 
to  relations,  or  nearest  relations  of  his  own  name^  those  only  will 
answer  the  description  who  are  of  his  own  family,  and  entitled  to 
bear  his  name ;  and  that  his  nearest  relations  or  relations  if  not 
of  his  name,  as  just  explained,  cannot,  by  l^ally  assuming  his 
name  by  Act  of  Parliament  or  otherwise,  bring  themselves  within 
the  true  description  in  the  will  {p  ). 
t>enonsenti-         Sometimes  it  occurs  that  a  testator  requires  the  person  to 
Ucd  under  a      succeed  to  his  Teal  property,  at  the  conclusion  of  prior  dispositions 
tor*s  ''nearest    of  it,  not  only  to  be  the  nearest  relation  of  his  own  name^  but  also 
own  name  imd    ^^^^^  ^"^^  blood.    The  senses  to  be  imputed  to  these  two  words  in 
^ffoodr  conjunction,  so  as  to  affix  a  meaning  to  each,  seem  to  be  these: 

the  word  "  blood^  is  to  be  considered  as  marking  the  stocky  and 
confining  it  to  the  testator's  own  family ;  and  the  word  ^*  name" 
as  limiting  the  objects  of  that  stock  to  those  deducing  their  title 
from  the  mak  line,  thereby  excluding  any  of  that  stock  or  family 
claiming  to  be  of  kin  to  the  testator  by  descent  firom  Si  female  {q^ 
Hence  it  appears  that  the  application  and  sense  of  the  word 
'^  name"  are  qualified  by  its  connection  with  the  word  ^'  blood," 
BO  as  to  give  to  each  of  those  terms  a  separate  meaning  and  efifect 
The  subjects  now  under  consideration  were  fully  discussed 
in  the  important  case  of  Leigh  v.  Leigh  (r);  Lord  Leigh  having 
two  sisters,  the  one  single  and  the  other  married^  devised  his 
real  estate  to  his  sister,  Mary  Ijfighy  for  life,  remainder  to  her 
first  and  other  sons  in  tail  male ;  remainder  to  her  daughters  in 
tail  general,  as  tenants  in  common ;  remainder  to  his  sister,  Ann 


(p)  See  Barlow  t.  Bateman,  4         (q)  15  Yes.  107. 
Bro.  Pari.  ca.  194,  and  the  case  uezt         (r)  Ibid.  fi2. 
stated. 
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Hatekety  for  life ;  remainder  to  her  first  and  other  sons  in  tail,      RvUtions. 
with  the  following  limitation  over :  "to  the  first  and  nearest  of  ^^en~not 
mj  hxndred  (the  same  in  effect  as  relations)  being  mak  and  of  my  comprisinff  all 
name  and  bkod,  who  shall  be  living  at  the  determination  of  the  ' 

aforesaid  several  estates,  and  to  the  heirs  of  his  body.*^  Both 
asters  died  without  issue^  and  Mary  was  the  survivor;  at  wttose 
death  the  plaintiff  stated  that  he  was  the  first  and  nearest  of  kin 
to  the  testator,  being  a  male^  but  was  not  oriffinalfy  of  the  testator's 
name,  aldiough  he  assumed  it  by  the  King's  license.  The  ques^ 
ticm  upon  demurrer  was,  whether,  under  these  circumstances, 
Ae  plaintiff  answered  the  description  in  the  will ;  and  the  Court, 
consisting  of  Lord  jEldoUy  Thompson^  B.,  and  Lawrence,  J.,  deter- 
mined^in  the  negative,  for  the  following  reasons : 

1.  It  appearing  fix>m  the  nature  and  tendency  of  the  limitations 
to  the  sisters  and  their  issue,  which,  so  far  as  they  might  take 
effect,  would  necessarily  occasion  a  suspension  of  the  name  of 
Laghy  or  its  disuse  for  ever,  should  the  remainder  over  be  barred 
\fj  any  of  those  to  whom  an  estate  tail  was  limited;  and  also 
fimn  the  circumstance  of  the  testator's  having  made  no  provision 
mjairing  the  persons  taking  under  those  limitations,  on  their 
Rspectively  succeeding  to  the  property,  to  assume  his  name,  that 
be  had  shewn  no  anxiety  for  its  continuance,  the  testator  could 
Bol,  as  the  Court  considered,  mean  the  word  "name"  to  be  con- 
fined to  the  simple  requisition  that  his  intended  devisee,  under 
die  subsequent  limitation,  (possessing  the  other  qualifications) 
iboaU  be  of  his  name  by  mere  assumptianf  but  that  he  intended 
to  describe  by  the  term,  in  conjunction  with  the  rest  of  the 
deicriptioD,  an  individual  who  should  be  his  first  and  fiearest 
relition  of  the  mak  line,  bearing  the  name  of  Leiph  by  inheritance 
U  the  time  when  the  previous  limitations  determined.  2.  That 
the  plaintiff  not  being  so  entitled  to  the  name,  did  not  answer 
die  whole  description  in  tiie  will,  a  defect  which  could  not 
be  cured  by  assuming  the  &mily  name  by  royal  authority,  and 
asosequently  he  could  not  succeed  in  his  claim. 

Under  the  last  division  of  the  present  section  we  proceed  to 
observe: 

_  • 

4.  That  the  word  ''relations"  being  governed  by  the  Statute  UeguUrlj, ra. 
of  Distributions,  no  persons  can  regularly  answer  the  description  ^lonsbywor. 
but  thoae  who  are  of  kin  to  the  testator  by  blood,  consequentiy  take  under  a 
idatives  by  marriage  are  not  included  in  a  bequest  ^'to  relations"  \^!^  ^^  ^^ 
genendiy.    The  reason  is  tiiis :  the  term  '*  relations "  is  synony-t 
with  ''kindred  "  mentioned  in  the  statute,  a  word  meaning 
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aelatioiit.  individuals  of  the  same  fiunily  and  kind  with  the  testator.  A 
Those  bj  mar.  ^^^®  therefore  cannot  regularly  claim  under  a  bequest  to  her 
riageexdodcd.  husband's  relations,  nor  a  husband  as  relation  to  his  wife;  £br 
although  there  be  a  relation  between  husband  and  wife,  it  is  not 
of  that  description  which  fidis  within  the  meaning  of  the  Statute 
of  Distributions  («).  Such  is  the  rule  when  nothing  iqppears 
from  the  context  of  the  will  explanatory  of  the  sense  in  which 
a  testator  used  the  word.  It  must  therefore  receive  addidonal 
power  to  exclude  relations  by  marriagey  when  aided  by  the 
inference  arising  from  those  relatives  being  provided  for  by 
the  testator,  and  the  distribution  of  the  property  is  deferred 
till  their  deaths. 

Accordingly,  in  Dames  v.  Baify(t)f  the  testator  gave  the 
interest  of  his  residuaiy  personal  estate  to  his  wife  for  Ufey  and 
the  capital  at  her  decease  *^  to  such  of  his  relations"  as  would  be 
entitled  to  it  by  the  Statute  of  Distributions.  Lord  Hardwieke 
determined  upon  the  intention  appearing  in  the  will  confirmatory 
of  the  general  rule,  that  the  executor  of  the  widow  was  not 
entitled  to  any  share  of  the  principal  residue.  ^ ' 

In  fForteky  v.  Johnson  (te),  his  Lordship  made  the  like  decree 
under  similar  circumstances.  The  testator  devised  certain  lands, 
of  which  he  was  seised  in  fee,  to  his  wife  for  Ufe,  remainder  to  his 
kinsman,  Ralph  BuckweU,  in  tail,  with  remainder  to  be  sold,  and 
the  proceeds  to  be  divided  among  his  rekuians,  according  to  the 
statute.  The  question  was,  whether  the  wife's  executor  was 
entitled  to  compel  a  sale  of  the  lands,  and  to  receive  a  proportion 
of  the  produce  with  the  testator's  next  of  kin;  and  the  decision 
was  in  the  n^;ative. 

Whether  Lord  RossbftCB  determination  in  MaHJand^.  Adair  {v) 
is  to  be  rehed  upon  may  possibly  admit  of  doubt  There  the 
testator,  after  giving  a  number  of  legacies,  and  most  of  them  to 
^lations,  viz.  a  brother,  sisters,  nephews,  nieces,  and  their  childreD, 
and  500L  to  his  brother-m-laWf  made  the  following  disposition  by 
a  codicil:  *'  My  will  is,  that  whatever  money,  over  and  above 
what  I  have  already  beqc^athed,  I  may  be  possessed  of  at  my 
death,  may  be  divided  among  my  said  relations  by  my  executon^ 
in  the  proportion  I  have  bequeathed  theofA^rjMzr^  of  my  fortune." 
His  Lordship  exclud(sd  the  brother-in-law  fixnn  a  share  of  the 
residue,  applying  to  the  ease  tht^  general  rule  before  mentioned 

(«)  1  Ves.  sen.  84;  3  Atk.  761  ?  Harvey^  5  Bea.  134, 
I  Bro.  .G.  €.  31,  ?94,  ed.  by  Bdtf         («)  3  Atk.  758. 
3  Veiu  232.  (r)  3  Ves.  23^.. 

(0    1  Vea.  sen,  84 ;   ffofrvty  y. 
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It  may  probably  be  thought  that  the  last  decision  militates      Relatioiu. 
i^nst  the  testator's  intention  as  expressed  in  his  wilL    Before  Those  by  mar- 
diiposipg  of  the  residue  he  had  given  a  legacy  to  his  brother-in-  "««« deluded, 
kw,  and  daased  him  among  his  own  kindred.     When  then  in 
disposing  of  his  residuary  estate,  the  testator  directed  it  to  be 
divided  among  his  said  relations,  and  proceeded  to  order  its  dis- 
tribution among  them  in  the  pn^MJrtions  he  had  before  given  the 
ttker  partc£]ns  fortune,  it  seems  difficult  to  conceive  upon  what 
principle  the  brother-in-law  was  excluded,  or  how,  upon  such  a 
coostraction,  the  residue  could,  consistently  .with  the  inlention 
eipressed  in  the  will  be  divided  in  the  praporiums  the  testator 
bad  bequeathed  the  other  part  of  his  property,  part  of  that  other 
property  having  been  expressly  given  to  his  brother-in-law  (to). 

The  term  **  relations,"  being  synonymous  with  ^^  next  of  kin," 
a  description  of  l^atees  which  will  be  the  next  subject  of  consi- 
deiadon;  several  of  the  distinctions  and  observations  appearing 
under  the  latter  title  seem  applicable  to  the  one  we  are  just  leaving; 
to  which  the  reader's  attention  is  accordingly  directed. 

VI.  Legacies  to  "  Next  of  Kin." 

1.  In  common  acceptation  the  being  of  a  man's  kindred  is  being  Next  of  Kin. 
rf  his  blood,  in  which  sense  the  word  ^*  kindred"  is  used  in  the  who  entitled 
Statute  of  Distributions.     So  that  when  a  man  bequeaths  "  to  his  ""^«'^.  *^®  ^ 

.  scnption. 

own  next  of  kin  as  if  he  had  died  intestate,"  he  is  understood  to 
lefer  to  such  persons  as  are  related  to  him  by  blood,  and  within 
the  degree  mentioned  in  the  statute.  But  it  is  not  necessary  that 
next  of  kin  should  be  of  the  tohok  blood,  for  that  is  only  required 
in  deducing  titles  to  freeJioM  estates  upon  feudal  principles;  the 
Uf-Uood,  therefore,  answering  the  description  of  next  of  kin,  are 
ctpnlly  entitled  with  the  whole,  and  if  nearer  in  degree  will 
exdude  the  whole  blood  (x). 

2.  It  follows  from  these  observations,  that  relations  by  marriage  Relations  by 
»e  in  general  excluded  from  participating  in  a  legacy  given  to  "J*^*^®  *** 
next  of  kin;  and  that  neither  a  husband  nor  wife  answers  the 
description  required  in  a  bequest  to  the  next  of  kin  of  either  of 

them.  This  was  so  determined  in  NichoUs  v.  Savage  (y),  and 
Giorick  V.  Lord  Camden  {z\  upon  testamentary  dispositions; 

(»)  See  Lord  Eldon's  obserra-  useful  little  work. 

tWM,  14  Ves.  382.  (y)  Cited  iS  Ves.  53. 

(x)  1  Ventr.  425 ;  AUeyn,  36 ;  Styl.  (2)  14  Ves.  376,  3S1 ,  386, 
74;  llMcalTs  Digeit,  61,  a  verj 
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Next  of  Kin.    cuid  in  Watt  y.   tfatt  (0)9  and  Bailey  v.   Wright  {b)^  where  the 

Who  entitled   limitations  to  next  of  kin  were  contained  in  settlements. 

under  the  do-        But  this  is  only  a  prim&fiicie  ccmstniction  which  may  be  repelled 

'^^  by  the  oontraiy  intention  of  il  testator:  acconlingly  Lord  EUan 

said  in   Garrick  v.   Lord   Camdeny  ^*  it  was  competent  to  and 

required  firom  the  Court  to  look  through  the  whole  will,  and  to 

£zoe]^a  oon-    see  whether  yront  the  tofiok,  an  intention  was  manifested  to  include 

meanoo*aie  *^  **^  among  those  who  were  to  be  taken  more  strictly  as  next 

wiU.  of  kin,  a  description  primd  facie  excluding  hen"    His  Lordship 

then  proceeded  to  remark,  that  the  words  *'  to  be  divided  as  if 

I  had  died  intestate,"  (omitting  the  words  next  of  kin)  might  upon 

tile  whole  admit  or  even  authorize  or  require  such  a  construction 

as  to  let  in  the  widow  (c).     Hence  it  follows  that  the  same  words 

in  the  wife's  will  made  under  a  power,  or  similar  words  in  a 

bequest  to  her  must  also  entitle  the  husband  to  a  share  (d)« 

In  the  case  of  Hardwick  v.  Thurtton  (e)y  one-third  of  a  trust 
fund  was  bequeathed,  in  default  of  appointment  by  Mary  Salmon 
by  deed  or  will  to  her  separate  use  for  life,  and  after  her  decease 
to  such  persons  as  would  have  been  entided  thereto  as  her  next 
of  kin  at  the  time  of  her  decease,  under  the  statute  for  the  distri- 
bution of  intestates'  personal  estates,  ^*  if  she  died  sole  and  intesiate 
to  the  utter  exebuion  of  her  huAand  (u  her  administrator y  othj 
of  marriage  or  otherwise."  Another  third  was  given  upon  similar 
trusts  for  the  separate  use  of  testatrix's  dau^ter,  Mrs.  Gwynn; 
the  remaining  third  the  testatrix  gave  **  for  similar  trusts,  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  similar 
powers,  provisoes,  declarations,  and  directions  in  every  respect, 
for  the  separate  use  and  benefit  of  my  daughter,  Ursula  Thurston, 
independent  of  any  husband,  &c.  as  before  declared  concerning 
the  trust  sums  for  the  separate  use  of  her  other  daughters."  Ursula 
Thurston  was  unmarried  at  the  date  of  the  will,  but  afterwards 
married,  and  died  in  the  lifetime  of  the  testatrix,  leaving  an  infant 
daughter,  Ursula  Margaret  Thurston  Grove,  her  only  child.  The 
question  was,  whether  the  in&nt  was  entitled  to  the  one-third 
given  in  trust  for  her  mother,  or  whether  it  lapsed,  by  the  death 
of  Ursula  Thurston  in  the  testatrix's  lifetime,  or  whether  it  went 
to  such  persons  as  would  have  been  next  of  kin  to  Ursula 
Thurston  at  the  death  of  the  testatrix,  if  Ursula  Thurston  had 

(a)  3  Vesr  244.  (d)  See  more  fully  upon  these  sub- 

{h)  18  Yes.  49;    see  also  Chd'  jects,    the  law  of  **  Husband  and 

numdeley  v.  Lord  Ashburtori,  6  Beav.  Wife,**  1  vol.  327,  2  vol.  63. 

86.  (e)  4  Russ.  380. 
(c)  14Ves.  882. 
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intestate,  and  without  haying  been  married.  Sir  John  Leack^    Next  of  Kin. 
H  R.,  held  that  the  gifts  were  not  absohite  to  the  testatrix's  three  wbo  entitled 
daoriiters^  but  that  diey  were  only  tenants  for  life,  and  that  the  under  the  de- 

scnptiOD* 

lemainder  to  the  next  of  kin  took  ^ect,  as  in  the  common  case  of 
die  death  of  a  tenant  for  life  before  the  testator,  in  which-  case  the 
remainder  over  takes  effect  upon  the  testator's  death:  and  his 
Honor  was  of  opinion  that  the  words  ^'as  if  she  had  died  sole  and 
intestate,  to  the  utter  exclusion  of  the  husband/  must  be  consi- 
dered as  used  by  the  testatrix  for  the  sole  purpose  of  excluding 
the  husband,  and  not  to  exclude  a  child  in  fiivour  of  persons  more 
remote  and  uncertain. 

In  I^^erqftY.  Gregory  (/),  it  was  held  by  Lord  Lyndhurstf  C, 
ifaat  to  take  under  a  devise  of  lands  to  the  next  ofkbioi  the  testa- 
trix's fiaher  and  mother,  the  devisee  must  answer  the  character  of 
nextofldn  {jibath. 

3.  It  may  be  considered  settled,  that  a  testator  is  to  be  under-  Diftiaction 
■tood  to  mean  by  the  expression  " next  of  kin,"  when  he  does  not  feJ^^crfamSe 
lefer  to  the  statute,  or  to  a  distribution  of  the  property  as  if  he  to  the  sutote 
kad  died  intestate,  those  persons  only  who  should  be  nearest  of  ^j^g,  ^  death 


to  him,  to  the  exclucdon  of  others  who  might  happen  to  be  incaseofintes- 
within  the  degree  limited  by  the  statute.  It  is  true  that  PkUHps  not.' 
▼.  GitrA  (jg),  determined  by  BuUer^  J.,  is  a  decision  in  favour  of 
aSthe  next  of  kin,  upon  the  principle  that  the  words  '^next  of 
kin''  had  received  a  technical  signification  by  reference  to  the 
ttatnte;  so  that  every  testator  using  them,  must  be  understood  to 
do  so  in  the  sense*  they  are  used  in  a  case  of  intestacy ;  but  its 
aodiority  was  materially  shaken  by  Lord  T^ur&ito,  before  whom 
it  was  afterwards  brought  (A),  by  Sir  W.  Grant' m  Smith  v. 
Campbell  (t),  and  by  Lord  Elion  in  Gfarrick  v.  Lord  Camden  (j), 
and  the  decision  by  Sir  Thomas  Flumer  in  Brandon  v.  Brandon, 
ifter  noticed,  appears  to  have  overruled  it 

llie  bequest  in  Phillips  v.  Garth,  was  of  a  residue  to  the  testa- 
toi's  executors  ''to  be  equally  divided  by  them  among  his  next  of 
hn,  share  and  share  alike."  His  nephews  and  nieces  claimed  the 
nme  shares  per  capita  with  his  surviving  brothers ;  and  the  decree 
VIS  in  their  favour  upon  the  principle  before  mentioned. 

Sir  W.  Grant,  in  allusion  to  the  last  case,  and  on  the  present 
subject  expressed  himself  to  the  following  effect,  in  pronouncing 


(/)  4  Rqm.  526.  (0  19  Yes.  404. 

(g)  S  Bra  C.  C.  64  {J)  14  Yes.  3S5. 

(A)  IM.  69. 
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Next  of  Kin.  judgment  in  the  case  of  Smith  v.  Campbell,  '^even  if  the  w<mls 
Who  entitled  ^^^  ^^^^  ofhin,  jet  if  there  was  nothing  to  show,  that  the  testator 
onder  the         i^  reference  to  the  Statute  of  Distributions,  or  to  a  division  as 

oescnptioii* 

in  the  case  of  intestacy,  the  inclination  of  my  opinion  would  be» 
that  the  nearest  in  kindred  only  are  entitled ;  and  that  brothers 
and  sisters  would  exclude  nephews  and  nieces  from  participating 
in  such  a  bequest  I  know  the  contrary  was  determined  by 
BuUer,  J.,  in  Phillips  v.  Garth,  a  case  which  afterwards  came 
before  ]U>rd  Thurhw,  but  not  upon  that  point ;  yet  the  inclination 
of  his  Lordship's  opinion  was  so  strong  against  that  of  Mr.  Justice 
BuUer,  as  to  induce  him  to  direct  the  cause  to  stand  over  in  order 
that  the  brothers  might  have  an  opportunity  of  applying  to  rehear 
the  cause,  but  which  was  compromised.  So  in  the  case  of  Garrick 
v.  Lord  Camden,  the  Chancellor  referring  to  Lord  Tkurlow'^s 
doubt,  states  his  own  also  with  regard  to  that  decision  of  Mr.  Justice 
Bulkr.'* 

This  is  a  strong  opinion  that  FhiUqM  ▼•  Garth  is  erroneously 
decided;  an  opinion  which  was  acted  upon  by  Sir  Thomas  JPhaner 
in  the  case  of  Brandon  v.  Brandon  (A)  before  referred  to;  and  in 
which  he  determined  that  a  surviving  brother  was  entitled  in 
exclusion  of  the  children  of  a  deceased  sister,  under  the  words 
"  nearest  and  next  of  kin." 

But  in  Hinckley  v.  Majclarens  (/),  a  case  resembling  PhUUps  ▼• 
Crorth,  Sir  John  Leach,  M.  R.,  decided  that  where  the  words 
'^next  of  kin '^  are  used  simpUciter,  in  a  gift  over,  and  without  any 
explanatory  context,  shewing  a  different  intention  on  the  part  of 
the  testator,  they  must  be  taken  to  mean  next  of  kin  acconUng  to 
the  statute.  In  that  case  the  testator  by  will  gave  his  daughter 
Jane  all  his  ^property,  and  by  codicil  declared  that  in  case  she 
should  die  before  attaining  the  age  of  twenty-one  (which  event 
happened)  his  property  should  be  equally  divided  between  '*hu 
next  qfkxnJ*  The  testator  left  one  brother  and  two  nephews  and  a 
niece,  the  children  of  two  deceased  sisters.  The  testator's  brother 
claimed  the  whole,  as  being  nearest  in  degree,  to  the  testatcnr. 
The  above  mentioned  case  of  PhUUps  v.  Crorth  was  fully  discussed, 
and  his  Honor  decided  that  the  property  should  be  divided,  not  per 
capita,  but /Mr  stirpes,  between  the  brother  and  the  representatives 
of  the  two  deceased  sisters. 

This  conflict  of  opinion  appears  to  be  now  settled  by  the  decision 
of  the  Lords  Commissioners  Shadtoett  and  Bosanquet,  before  whom 

(A)  i  Wilfl.  C.  C.  U. 

(Q  1  Mjl.  &  K.  27,  in  a  deed  see  ElmU^  t.  Youngs  2  lb.  82. 


SscT.  VI.]  Deacriptian  of  Legatees.  123 

the  caae  of  Etmdgy  y.  Vaunff  (m)  was  brought  on  appeal  (n%  fix>m    'Sttt  of  Kin. 
the  decision  of  Sir  John  Leachf  V.  C.     After  a  full  discussion  of  who  entitled" 
die  conflicting  aothorities,  the  Lords  Commissioners  decided  that  ^^.  ^ 
nocda  ^nezt  of  kin^"  when  nsed  nmpUcitery  are  to  be  construed 
strictly  as  meaning  the  next  of  kin  in  degree  according  to  the 
dvii  law  mode  of  computation,  and  not  the  persons  entitled 
according  to  the  Statute  of  Distributions :  it  is  to  be  observed  that 
the  above  is  the  case  of  a  deed  and  not  of  a  wilL   But  this  decision  * 
has  been  followed  in  the  case  of  a  will  in  Cooper  v.  Denison  {o). 

Bot  where  the  bequest  is  to  a  legatee  (who  happens  to  be  Ezceptioiu 
neareat  of  kin  to  the  testatrix)  for  life>  and  after  his  death,  to  the 
testatrix's  next  qfkm^  to  be  a  vested  interest  in  them  at  her  deaths 
the  legatee  for  life,  though  nearest  of  kin,  will  be  excluded,  and 
the  penons,  next  in  degree,  entitled. 

Tlias  in  the  case  of  Bird  v.  Wood  {p\  the  bequest  was 
of  certain  funds  to  trustees  in  trust  to  pay  the  interest  to  the 
tertatrix's  daughter  for  her  separate  use  for  life;  and  afber  her 
decease,  to  the  daughter's  ^pointment  by  deed  or  will;  and  in 
de&nlt  of  appointment,  for  the  testatrix's  next  of  Aiin,  /to  be  con- 
fldered  a  vested  interest  from  the  testatrix's  death,  except  as  to 
any  child  that  might  be  afterwards  bom  of  her  daughter.  The 
daughter  died  widiout  any  child,  and  without  executing  an}* 
appointment  Her  husband  took  out  administration  to  her,  and 
daimed  the  fiind :  but  Sir  John  Leaeh^  V.  C,  held,  that  the  per- 
sons who  at  the  testatrix's  death  would  have  been  her  next  of  kin, 
if  her  daughter  had  been  then  dead  without  children,  were  clearly 
mtended.  That  the  daughter  could  not  be  such  next  of  kin ;  for 
die  penons  intended  were  to  take  at  her  death;  and  must  have 
been  living  at  the  death  of  the  testatrix ;  for  their  interests  were 
then  to  be  vested* 

Where  however  the  testator  refers  to  the  Statute  of  Distributions 
ss  the  guide  for  the  disposition  of  his  personal  property,  as  in  case 
of  intestacy,  the  Court  has  no  alternative  but  to  follow  the  inten- 
tion of  the  testator.  This  was  decided  in  the  case  of  Martin  v. 
Gbner  (q),  where  the  bequest  was  of  1,0002.  stock  in  a  certain 
event  **  to  the  person  or  persons,  who  would  under  the  Statute  of 
Distribation  of  intestates'  effects  have  been  entitled  to  my  personal 
estate  in  case  I  had  not  disposed  of  the  same  by  will."    But  where 


(«)  2  Mjl.  &  K.  S2.  Pearce  y.  Vincent,  1  Cr.  &  M.  598. 

(»)  lb.  780.  (q)  1  Coll.  (C),  269 ;  see  Oodkin 

(o)  13  Sim.  290.  v.  Murphy^  2  Yo.  is^  C.  (C),  351 ; 

(j)  2  Sim.  &  Stu.  400;  see  aUo     Jenkim  v.  Gower^  2  Coll.  (C),  537. 
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Legsl  penond  the  testator  referring  to  the  statute  prescribes  the  shares  in  which 

represenutiYeg.  ^^  legatees  are  to  take,  the  intention  will  prevail  as  to  the  shares. 

When  executor  and  the  Statute  will  be  the  guide  only  as  to  the  persons  to  take. 

tor  entitled.       Thus  in  Richardson  v.  Richardson  (r)  the  bequest  was  unto  and 

amonff  the  persons  who  at  the  testator's  death  would  be  entitled 

under  the  Statute  of  Distributions  in  case  he  had  died  intestate; 

and  it  was  decided  by  Sir  L.  ShadweUj  V.  C,  that  the  legatees 

(next  of  kin)  took  equally  as  tenants  in  common. 


Instancet 
where  inten- 
tion clear 
■gainst  con-  ■ 
atruing  **■  next 
of  kin*' b?  the 
SututeofDia- 
tritmtiona. 


4.  If  a  bequest  to  next  of  kin  generally  will  entitle  those  only 
who  are  nearest  relations  in  exclusion  of  others  who  are  next  of 
kin  in  the  sense  of  the  Statute  of  Dbtributions,  it  follows  that 
nearest  of  kin  will  alone  be  entitled  under  a  bequest  to  ^^next  of 
kin  in  equal  degreed 

Thus  in  Wimbles  v.  Pitcher  («),  the  testator  gave  part  of  his 
real  estate  to  his  two  nieces,  one  of  them  being  the  daughter  of  a 
surviyuig  brother.  He  then  bequeathed  legacies  to  his  brothers 
and  their  children,  and  to  other  nephews  and  nieces,  and  the 
residue  **  to  his  next  of  kin  in  equal  degree^  share  and  share  alike." 
Sir  W.  Grant  held,  that  the  surviving  brothers  yrete  alone  entitled; 
nephews  and  nieces  not  being  in  equal  d^ee  with  them,  and 
therefore  not  answering  the  description. 

So  also  in  an  Anonymous  case  {t)  Sir  Thjomas  Flamer  made  a 
similar  decree  upon  words  of  like  import 


Bequeat  to 
legal  peraonal 
Repreaenta- 

tivea. 


Title  of  ex. 
ecutora,  &e. 


The  subject  next  proposed  is ; — 

SscT.  YII.  Legacies  to  "  Legal  Psbsonal  Rsfbbsen- 

TATTVES,"  or  "  PeBSONAL   REPHESEin?ATiy£S." 

The  legal  construction  of  the  words  '*  personal  representatives** 
or  "legal  personal  representatives"  is  the  executors  or  adminis^ 
tratars  of  the  person  described  (u).  Consequently,  if  a  l^acy 
were  given  to  A.  and  his  personal,  or  legal  personal,  repre- 
sentatives, the  absolute  interest  must  vest  in  A.  (r).  But  if  no 
bequest  be  made  to  A.  and  the  limitation  be  to  the  personal,  or 
legal  personal,  representatives  of  A>  unexplained  by  any  thing  in 
the  will,  ^.'s  executors  or  administrators  would  be  entitled  to  it, 
not  as  representing  A.  or  as  part  of  his  estate,  or  liable  to  his 


(r)  9  Jar.  322. 
(«)  12  Yes.  433. 

(0  1  Mad.  36.  4 

(u)  5   Ves.  402;    see    Price  v. 
Strange,  Mad.  &  Geld.  159 ;  Saber- 


dm  V.  SkeeU,  I  B.  &  M.  687. 

(v)    Taylor  v.   Beverley^  1  GoIL 
(C),  108 ;  SnM,  v.  Bamsby^  10  Jur. 
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debts,  but  in  their  own  rights  as  persoruB  designaUB  by  the  law  (to),  jjegal  penond 
This  legal  construction  and  appointment  only  take  place  when  "*P^'^°**^'^^ 
tesCatars  have  not  manifested  any  intention  in  their  wilb  to  the  When  executor 

*'  or  •dministrei* 

oontniry ;  fi^r  if  it  appear  firom  the  dispositions  in  the  instniment^  tor  entitled. 
whether  it  be  a  deed  or  will,  that  those  words  were  used  in  Who  take  ai 
reference  to  other  persons  than  executors  or  administrators,  that  F^j"^^^^ 
mtention  will  prevail     We  shall  consider,-*— 

I.  Where  the  executors  or  administrators  as  personal,  or  legal 
pemoal,  representatives,  are  entitled. 

In  JEvaju  v.  Charles^  under  a  bequest  to  the  personal  repre- 
sentatives of  a  person  then  dead,  the  Court  of  Exchequer,  at  the 
head  of  which  was  JSyre,  CK  B.,  gave  the  property  to  the  admi- 
nistratrix. The  case  seems  to  have  been  maturely  considered, 
and  most  be  held  in  great  credit  from  his  Lordship*s  acknow- 
ledged learning  and  talents*  In  Long  v.  BlackaU  (;r),  Lord  Bossfyn 
ajqproved  of  it,  observing  that  the  words  were  to  be  explained 
according  to  the  subject-matter* 

In  the  case  just  noticed  otHvana  v.  Charles  (jf\  it  appears  that 
ASee  Heatiiy  as  executrix  and  residuary  legatee  of  her  brother, 
/akii,  became  a  creditor  of  Charks  Floyer^  who  after  Johtis  death 
compounded  with  AUce  and  the  other  creditors  for  ten  shillings 
b  the  pound  in  full  of  their  demands.  AUce  died  before  receipt 
of  the  composition,  having  by  will  bequeathed  her  residtuuy 
estate  among  some  of  her  relations,  and  appointed  two  executors, 
who  died  before  Floyer ;  and  the  plaintiff,  Mrs.  JStnmf ,  was  the 
kg^  personal  representative  of  the  surviving  executor,  as  also 
vSAUee  Heaih.  Floyer  being  dead,  his  widow,  Blanchy  after  the 
death  of  AUcey  chaiged  her  property  by  will  with  the  remaining 
ten  shillings  in  the  pound  of  her  husband  s  debts  which  had 
been  compounded  for,  directing  the  money  to  be  paid  to  those 
creditors,  ''or  their  personal  representatives.**  Of  the  share  of 
this  bequest  coming  to  AUce  HmA  there  were  four  sets  of  claim- 
ants: 1,  the  plaintiff  J?t7a)M,  as  her  administratrix;  2,  her  residuary 
legatees;  3)  her  next  of  kin  at  her  death,  or  their  representatives; 
and  4,  her  next  of  kin  living  at  t^e  death  of  Blanch  Floyer. 
The  Court  disposed  of  these  claims  as  follows : — First,  that  the 
plamti^  as  administratrix  of  AUce,  was  legally  and  beneficially 
entitled,  unless  any  other  person  could  shew  a  better  right 
Secondly,  that  AUee*s  residuary  legatees  fidled  in  doing  so,  be- 
cause the  fimd  was  neither  AUce^s  at  the  date  of  her  will,  nor 

(»)  See  8  M^  156.  '  (x)  3  Vet.  486.  (y)  Anstr.  12S. 
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Legal  pcnonal  ftt  her  death ;  80,  it  never  constituting  part  of  her  estate,  could 
""P*^*^^^*^  not  have  passed  as  such,  if  it  had  been  expressly  bequeathed  to 
^'^^tSSllr  ^™>  ^^  want  of  interest  in  AKce;  consequently,  since  her 
tor  eiitiU«iL  lesiduaiy  legatees  could  not  have  taken  the  money  by  direct 
bequest,  much  less  could  they  do  so  upon  the  basis  of  an  impUed 
trust  aflecting  the  conscience  of  the  plaintiff;  and,  thirdly  and 
fourthly,  that  neitner  class  of  next  of  Idn  could  make  out  a  good 
title  against  the  plaintiff,  as  that  could  only  be  effected  by  con- 
verting her  into  a  trustee  for  them,  a  conversion  impracticable 
in  the  present  case ;  because  the  money  formed  no  part  ci  AUee*s 
estate  at  her  death  ;  for  in  order  to  raise  such  a  trust  there  must 
be  property  belonging  to  a  testator  at  the  time  dThis  decease ;  bat 
in  this  instance  there  vras  no  such  property  belonging  to  AUce  at 
her  death  upon  which  to  found  a  constructive  trust  for  her  next 
of  kin*  It  followed,  therefore,  and  was  determined,  that  the 
plain  tiff,  the  legal  reprteenJtaib)e  of  AKcej  was  the  only  person  who 
could  make  a  title  to  the  legacy. 

The  last  case  is  an  express  decirion,  that  where  executors  or 
administrators  are  entitled  under  a  bequest  ^'to  the  personal 
representatives"  of  a  third  person,  they  take  the  property  by  the 
description  as  personcB  designattB,  beneficially,  and  not  as  part  of 
the  estate  of  the  testator. 

In -the  case  o{  Price  v.  Strange  {z\  Sir  John  Leach^  V.  C,  dis- 
approved of  the  last  decision,  observing  it  would  have  been  better 
to  have  held  the  personal  representative  was  to  take  as  a  trustee 
to  administer  it  as  a  part  of  the  testator's  personal  estate;  and 
that  perhaps  the  same  conclusion  would  have  been  best  in  Bridge 
V.  Abbott  (a),  but  that  the  latter  case  was  less  objectionable  than 
Evans  v.  Charles  ;  the  next  of  kin,  in  a  sense,  legally  represent* 
ing  a  person  as  to  his  personal  estate.  It  is  conceived,  however, 
with  deference  to  the  above  observation,  that  the  case  of  Evans 
V*  Charles  must  be  considered  unshaken  as  an  authority :  it  was 
subsequently  recognised  by  Lord  Alvanley  in  HoUowag  v.  HoU 
hway  (b\  and  approved  by  Lord  Eossfyn  in  Long  v.  BhckaU  (c\ 
In  the  case  of  Price  v.  Strange^  the  testator  devised  his  real 
estate  to  trustees  upon  trust  to  pay  the  rents  to  his  wife  durante 
vidtdtate^  and  after  her  death,  or  second  marriage,  to  sell,  and 
pay  the  monies  produced  by  such  sale,  to  such  of  his  diildren  as 
should  be  then  entided  to  his,  her,  or  their  share,  agreeably  to 


(ar)  Mad.  &  Geld.  159.  (*)  5  Ves.  402. 

(«)  Stated,  iVmi  p.  128.  (c)  3  Ves.  486. 


Sect,  vii.^]  Description  of  Legatees.  127 

his  wiU^  (i,  e.  to  sons  attaining  twenty-one,  daughters  that  age,  or  Leg«i  pemmal 
marriage,  with  consent),  if  then  living,  and  if  dead,  then  to  his,  "'P'^^^*^^' 
Aer,  or  their  legal  representative  or  legal  representatives;  with  a  ^'***"^^^ 
fiffthor  provisioQ  for  the  shares  of  those  who  might  be  then 
under  age,  &c.  His  Honor  construed  the  words  in  the  sense 
of  executors  and  administrators,  making  the  words  equivalent  to 
a  direction  to  pay  the  produce  of  the  estate  upon  the  death,  or 
second  marriage  of  the  wife,  to  the  children,  (entitled,  &c.),  their 
exiecutors  and  administrators,  or,  in  other  words,  giving  them  a 
vested  interest  His  Honor  obearved,  that  the  principal  case 
was  disringuiahable  firom  JSnans  v.  Charles^  and  Bridge  v.  Abbott, 
ID  both  of  which  the  question  was,  who  were  meant  to  be  substi- 
tuted by  the  testator  in  the  event  of  the  legatees  dying  in  his 
Hletime,  and  to  take  at  his  death;  but,  in  the  principal  case,  the 
kgitees  being  clearly  ascertained,  the  question  was,  when  the 
diares  should  vest;  viz.  at  the  testator's  death,  on  the  legatees 
attaining  twenty-one,  or  that  age,  or  marriage  if  daughters,  or 
apoQ  the  second  marriage  or  death  of  the  widow. 

And  it  most  be  remarked,  that  the  subfect'-nuxiter  in  the  case 
of  Eoams  ▼•  Charles,  was  one  among  many  sums  of  money  be- 
queathed by  Blanch  Fkyer  to  satisfy  in  full  debts  of  her  late 
hiid)and  which  had  been  compounded.  The  motive  for  the 
bequest  therefore  afforded  no  inference  that  Blanch,  in  using  the 
woids  **  personal  representatives"  of  those  creditors,  meant  any 
other  than  those  answering  the  legal  description,  vtr.  their  exe- 
ciitMS  or  administratonu  There  was,  therefore,  no  ground  upon 
idiich  the  Court  of  Exchequer  could  transfer  the  l^al  right  of 
Mn.  Ewm$  to  any  other  person ;  and  it  would  seem  that  Lord 
Bossbfn  referred  to  this  circumstance,  when  he  observed,  that 
the  words,  '^  personal  representatives,"  were  to  be  explained 
acecyrding  to  the  subject-matter ;  upon  the  strength  of  which 
he  reconciled  the  present  case  with  that  of  Bridge  v.  Abbott, 
after  stated* 

The  coDBtruction  which  entitles  executors  or  administrators  Legal  right  of 
merely  because  they  answer  the  description  of  ^^  personal  repre-  executon,  &c. 
aentatives''  in  a  legal  sense,  is  discountenanced,  as  seldom,  if  where  do  con- 
cfer,  according  to  the  intention  of  the  testators.     It  is,  there-  ^^JJJI**"*^'"' 
fiire,  only  adopted  fix>m  necessity,  which  appears  firom  the  case 
of  £iNDM  T.  Charles,  last  stated;  consequently,  a  Court  of  Equity 
wiD  by  hold  of  any  circumstances  to  displace  the  legal  title,  and 
give  the  property  to  the  Jiext  of  kin  of  the  person  described, 
qm  the  principle  that  the  intention  of  a  testator  is  more  likely 
to  be  executed  in  imputmg  his  senise  of  '' personal  representa-. 
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Legal  peraonal  tivea "  to  be  descriptive  of  next  of  kin,  than  of  mere  ezecuton 
representativei.  q^  administrators.     We  shall  therefore  proceed  to  consider, — 

When  next  of 

"  ^ 2.  When  next  of  kin,  and  not  executons  or  administrators, 

kta  OTtiSS*^^    will  be  entitled  under  the  description  of  "legal  representative^* 
imderthewordi  << personal  representatives,''  or  "legal  personal  representatives.'* 
^a  penonil        It  is  settled,  that  if  an  inference  can  be  drawn  from  a  vrill  that 
rcprasenutiTes.  ^  testator  used  the  words  "personal,  or  legal  personal  represen- 
tatives" to    designate    uxdividnals    answering   the  description, 
though  not  in  the  strict  legal  sense  of  the  terms,  those  peiBons 
will  be  entitled  in  preference  to  executors  or  admimstrators. 
Ai where tlie         Thus,  in  Bridge  v.  Abbott  {d\  Mary  King  bequeathed  the 
^y'^lear  to  he  ^^^i^^ue  of  her  estate  to  several  persons  equally  ;  but  if  any  of 
the  fiunily  of     them  died  before  her,  she  directed  that  the  share  or  shares  of 
desaihecL        hi°^j  her,  or  them,  so  dying,  should  belong  to  his,  her,  or  their 
"legal  representatives,"  and  appointed  JJbbat  and  Webb  executots. 
One  of  the  questions  was,  who  were  entitled  to  the  share  of  John 
WM,  a  residuary  legatee,  that  died  before  the  testatrix,  the 
claimants  being  tixe  executors,  the  residuary  legatees,  and  the 
next  of  kin  of  John  Webb;  and  Lord  Alwadey  determined  in 
favour  of  the  next  of  kin  of  John^  living  at  die  death  of  the 
testatrix. 

In  order  to  reconcile  that  decision  with  the  case  of  Evans  v. 
Charles^  before  stated,  it  must  be  ascribed  to  some  such  impres- 
sion as  the  following:  that  the  testatrix  being  anxious  to  prevent 
a  lapse  by  the  death  of  any  of  her  residuary  legatees  before 
herself,  and  that  the  legacies  should  at  all  events  go  to  their 
respective yoffttSef,  could  not  mean  by  the  term  "personal  repre- 
sentatives," executors  or  administrators  of  legatees  so  hi^pening 
to  die,  persons  casually  representing  them,  but  their  next  of  kin 
under  the  Statute  of  Distributions.  The  Court  of  Exchequer, 
in  the  subsequent  case  otJEvans  v.  CharleM,  (in  which  the  present 
was  maturely  considered),  did  not  dispute  the  correctness  of  his 
Lordship's  decision^  but  attributed  it  to  his  conviction  (for  the 
above  reason,  as  is  presumed,)  that  the  testatrix  intended  by  the 
words  "  personal  representatives,"  the  individuals  answering  that 
description  under  the  statute,  (that  is),  persons  substituted  in  the 
place  of  others  deceased;  a  construction  that  could  not  be 
resorted  to  in  Evans  v.  Charles^  since  the  next  of  kin  were 
coUaterdlSf  and  not  claiming  by  substitution  or  representation. 


(lO  3  Bro.  C.  C.  224,  approved  by  Lord  Bo$d^  in  Long  v.   Bfadbott, 
8  Yes.  4S6. 
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In  HoBaway  v.  HoUmoay  (e).  Lord  Alvanley  adverted  to.  those  Legal  peraooal 
two  cases,  both  of  which  he  considered  to  have  been  properly  rgp»^»gp***'^g*' 
determined;   observing  on  the  same  occasion,  that  the  words.  When  next  of 

*  1  .•«  1  *.,.  •  l^in  entitled. 

^personal  representatives,  must  have  theit  legal  meanmg, 
(which  is  executors  or  administrators),  unless  clearly  intended 
otherwise. 

In  Bmne$  v.  Ottey  (f)  the  testatrix  gave  real  and  personal 
estate  to  trustees  in  trust  for  M.  K.  for  life ;  and  after  her  decease, 
ibr  such  intents  and  purposes,  as  she  should  by  deed  or  will 
appoint,  and  in  defaidt  of  appointment,  to  convey  the  real  estates 
to  such  person  as  would  be  the  heir-at-law  of  the  said  M.  K. ;  and 
to  tnmsfer  the  personal  estate  to  or  amongst  such  person  or  per- 
aoos  as  would  be  the  personal  representatives  of  M.  K.  M.  K» 
i^)pointed  only  part  of  the  personal  estate,  it  was  decided  by  Sir 
John  Leaehy  M.  R.,  that  the  next  of  kin  and  not  the  executors  of 
M.  K.  were  entitled  to  the  unappointed  part  of  the  personal  estate. 

Id  Patin  v.  HUh  (jr\  the  testator  gave  several  legacies,  and, 
among  them,  one  to  Sarah  Brow%  adding  ^^  in  case  of  the  death 
of  any  or  either  of  the  legatees  in  my  lifetime,  I  direct  the  legacy 
given  to  the  legatee  so  dying  in  my  lifetime  shall  go  and  be  paid 
ID  his  or  her  executors  or  administrators."  Sarah  Brown  died  in 
the  testator's  lifetime.  Brougham^  C.  (reversing  the  decree  of 
Sir  JiAn  Leaehy  M.  it.)  decided  that  the  executors  held  the 
legacy  in  trust  for  Sarah  BrawvL^  next  of  kin,  and  not  her  residuary 
legatee.  The  case  of  Bridge  v.  jibhott  was  fully  discussed  and 
approved  by  his  Lordship. 

The  case  of  Cotton  v.  Cotton  (A)  seems  to  fall  within  the  princi|)le 
of  the  two  preceding  cases:  there  the  testator  bequeathed  the 
leridae  of  his  personal  estate  to  his  executors  to  be  divided  be- 
tween the  gentlemen  thereinafter  named,  who  were  supercargoes 
m  the  China  service  of  the  East  India  Company,  or  the  legal 
TepreMentatives  of  the  said  gentlemen^  in  the  proportion  that  the 
amns  set  against  their  names  bore  to  each  other.  The  testator 
eDQoierated  twelve  ^persons,  opposite  to  whose  names  sums  were 
set;  and,  among  them,  the  name  of  Joseph  Cotton  and  a  sum 
opposite.  Joseph  Cotton  was  then  dead,  having  made  his  will. 
The  qaestions  were,  whether  the  fund  w§s  subject  to  his  will,  or 
whether  his  executors  took  beneficially,  or  whether  his  nearest  of 
kin  excluding  his  widow,  or  lastly,  whether  the  next  of  kin 

(0  S  Yes.  402.  4  Sim.  48,  confirmed  3  Myl.  &  E. 

(/)  1  Mjrl.  &  K.  465.  197,  the  case  of  a  settlement. 
ig)  1  lb.  470 ;  see  Bulmer  v.  Jay,  (h)  2  Beav.  67. 
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And  probably 
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construction,  if 
those  words 
appear  in  a 
deed. 


according  to  the  Statute  of  Distributions  were  entitled.  The 
arguments  are  not  given  by  the  reporter,  but  Lord  Langdak  held 
that  the  next  of  kin  according  to  the  statute  were  entitled,  his 
Lordship  referring  to  Lang  v.  Blackall,  Bridge  v.  Abbott  (t),  and 
Walter  v.  Makin  (J). 

The  following  case  differs  firom  the  authorities  of  Bridge  v. 
Abbott  and  Evans  y*  Charles^  in  expressly  referring  to  the  Statute 
of  Distributions,  by  adding  to  the  words  '^personal  representa- 
tives," the  words  **  according  to  the  course  of  adndnistraiian^ 
thereby  pointing  to  the  individuals  entided  under  that  statute,  to 
have  the  fund  divided  among  them  in  the  event  of  intestacy ;  a 
description,  which  it  is  presumed,  would  have  been  sufficient  to 
explain  the  words  '^personal  representatives"  to  mean  next  of 
kin  (A),  had  not  the  Court  determined  in  their  &vour  upon  other 
circumstances  of  intention  appearing  in  the  wilL 

The  case  alluded  to,  is  Jennings  v«  GaUirnore  (/),  in  which  the 
testator,  Ambrose  GaUmare^  was  empowered  by  settlement,  in 
events  which  happened,  to  appoint  1,0002.  by  deed  or  will; 
accordingly  by  his  will,  after  reciting  his  power,  be  directed  his 
trustees  to  pay  the  money  ''to  his  legal  representatives  according 
to  the  course  of  administration,  in  case  his  daughter  Dorothy 
Turner  should  die  without  issue,  a  contingency  which  took  place. 
Ambrose  appointed  two  executors,  one  of  whom  was  his  nephew 
WHUavfij  who  was  also  his  sole  residuary  legatee.  William  became 
a  bankrupt,  and  his  assignees  claimed  the  money  or  part  of  it, 
contending  that  the  words  *' legal  representatives "  were  to  be 
construed  executors  of  Ambrose.  But  Lord  Ahanley  was  of 
opinion,  that  the  next  of  kin  were  entitled  upon  the  principle 
that  Ambrose,  if  he  had  not  intended  by  the  expression  ''legal 
representatives "  other  persons  than  his  executors,  would  never 
have  shown  so  much  anxiety  to  execute  his  power,  and  dispose  of 
the  1,000/.  to  persons  by  a  description  different  from  that  by  which 
he  bequeathed  his  own  property;  for  it  was  to  be  supposed,  that 
as  the  testator  had  given  his  own  estate  to  his  executor  WilKam^ 
ncminatimf  he  would  have  appointed  to  him  the  1,0002.  by  the 
same  name,  if  William  had  been  intended  to  take  that  sum. 

It  must  be  noticed,  that  Lord  Alvaidey  gave  an  extra-judicial 
opinion,  that  if  the  question  had  arisen  upon  the  settlement  (as 
might  have  happened  if  Ambrose  had  died  intestate,  without 
executing  his  power,  since  by  the  deed  the  money  was  limited 


(0  Ubi  supra. 
O)  6  Sim.  148. 


(k)  19  Ves.  404. 
(0  3  Ves.  146. 
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"to  his  legal  representatives,  according  to  the  course  of  adminis-  Legal  personal 
tiBtion),"  Ambrose^s  administrator  would  have  been  entitled  in  repre^gptativeg. 
preference  to  his  next  of  kin.  But  his  Lordship  entertaining  a  ^*'®"  P^**  ^^ 
doubt  of  that  opinion,  desired  to  be  understood  as  not  judicially 
putting  any  constmction  upon  the  deed.  It  cannot,  however,  be 
denied,  that  he  thought  these  words  were  to  receive  diiferent 
constructions  when  contained  in  a  deed,  and  when  in  a  will.  No 
reason  is  given  for  such  a  difference;  and  it  is  presumed,  that 
where  the  intention  of  parties  to  a  deed  is  clear  upon  the  face  of 
it,  Courts  of  Law  and  Equity  will  carry  it  into  effect,  where  there 
15  no  want  of  expressions  (wi) ;  and  a  Court  of  Equity  will  even 
correct  the  instrument,  if  necessary,  to  give  effect  to  such  inten- 
tion (n).  If  then  the  words  **  personal  representatives  in  the 
course  of  administration,"  be  sufficient  in  a  will  (as  before  sup- 
posed) to  designate  relations  described  inr  the  Statute  of  Distribu'^ 
tions,  there  seems  no  reason  why  the  same  words  appearing  in  a 
tttdement,  should  not  receive  the  like  construction. 

Before  proceedmg  to  the  consideration  of  the  next  authority,  Difference 
it  seems  expedient  to  remark  the  difference  when  the  bequest  is  u^JJ^Sln'k** 
to  the  personal  representatives  of  a  stranger,  and  when  to  those  to  personal  re- 
of  the  testator  himself^  as  in  the  foregoing  case.     In  the  first  ^^mmu^ 
instance,  we  have  seen  that  the  persons  taking  under  the  descrip-  ''^«"  *^  ^^ 
ticHi,  do  so  not  only  as  persotuB  desiffnatcB,  but  also  that  they  take 
the  proper^  in  their  own  rights,  discharged  from  the  debts,  &c. 
of  their  testator.    In  the  second,  however,  it  is  otherwise,  for 
snee  the  subject  bequeathed  is  the  personal  estate  of  the  testator, 
to  whose  own  personal  representatives  he  ultimately  limits  it,  it 
fcUowB  that  although  the  persons  entitled  under  the  description, 
whether  they  be  executors,  administrators,  or  next  of  kin,  may 
BQCceed  to  die  property  as  persaruB  designattBy  they  nevertheless 
hold  it  subject  to  all  the  equities  which  it  was  liable  to  in  conse- 
quence of  belonging  to  the  individual  bequeathing  it.    After  these 
observations,  we  shall  proceed  to  the  next  instance,  where  the 
title  of  the  next  of  kin  was  preferred  to  that  of  an  executrix. 

In  Long  v.  BlackaB  (o),   the   testator  bequeathed  leasehold  "When  thebe- 
cstates  to  his  widow  durante  vidmtatey  remainder  tcfhis  sons  in  2o»rirepre^- 
succession,  including  a  child  en  ventre  sa  mere,  if  a  son,  for  life,  tatives,  imny 
rPDuunder  to  their  respective  issue  male,  or  descendants  from  maynotarme 
iaue  male.    And  if  all  his  sons  died  without  leaving  issue  male  for  many  year*, 

(»)  Toodttt.  86,  etMeq.;  4  Maule  9  Sim.  125. 
k  Sdw.  433;  1  Ves.  sen.  196;  18  (n)  1  Ball  &  Beat.  253,256,  260. 

Ves.  49 ;  lee  also  Smith  v.  Dudley,         (o)  3  Yes.  486. 
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LegBl  personal  or  descendants  firom  such  issue,  remainder  upon  the  death  of  the 
representatives,  j^^g^  surviving  son  "  to  such  persons  as  should  then  be  the  kfftd 
When  children,  representotivei^  of  the  testator;  and  he  appointed  his  wife  sole 

or  husband  or  "•  .,.,  . 

wife  entitled,  executrix.  As  the  will  originally  stood,  the  ultimate  limitation 
next  of  kin  will  ^^  ^H  trust  for  the  executOTs  and  administrators  of  his  son  Thomas, 
uke  under  the  ^^q  ^^s  the  first  SOU  named  in  the  will ;  but  those  words 
had  been  erased  with  a  pen,  and  the  words,  *^such  persons  as 
shall  then  be  my  legal  representatives"  were  interlined.  It  was 
one  of  the  questions  whether  the  widow,  as  executrix,  or  the 
testator's  next  of  kin  were  entitled  to  the  leaseholds;  and  Lord 
Rosslyn  determined  in  favour  of  the  latter. 

It  is  very  improbable  that  the  testator  intended  his  wife  to  take 
under  the  limitation  to  his  legal  representatives,  merely  on  account 
of  her  being  executrix,  because  having  named  her  in  the  com- 
mencement of  his  will,  it  might  have  been  expected  that  he  would 
have  bequeathed  to  her  the  property,  by  the  description  of  wife 
And  why.  qj.  ^f  executrix,  had  he  meant  that  she  should  succeed  to  it :  and 
it  is  also  observable,  that  the  testator  had  appointed  a  period,  that 
might  have  been  very  distant,  for  his  legal  representatives  to  take 
the  property,  viz.  upon  the  death  of  his  sons,  without  leaving 
issue  male,  or  descendants  firom  such  issue.  Whoever  then 
answered  the  description  of  his  legal  representatives,  were  to 
have  the  estates.  He  could  not  therefore  mean  his  executrix  by 
these  words,  a  person  who,  upon  every  reasonable  calculation, 
might  be  supposed  to  be  long  previously  dead.  The  latter  was 
the  ground  upon  which  the  Court  foimded  its  decree  in  favour  of 
the  next  of  kin  {p). 

The  last  case  seems  to  be  an  authority  for  considering  that  an 
executor  or  administrator  will  be  excluded  firom  taking  beneficially, 
under  the  description  of  legal  representative,  personal  estate 
ultimately  Umited  by  the  testator  to  his  legal  representatives 
living  at  the  failure  of  several  prior  dispositions  of  it;  and  upon 
the  inference  arising  firom  the  distance  of  time  which  may 
elapse  before  the  event  happens,  that  the  testator  meant  by  those 
words,  other  persons  than  his  executor  or  administrator  strictly 
answering  the  legal  description. 

We  have  seen  that  the  apparent  intention  of  the  testator  has 
led  to  the  construction  of  the  words  "  personal"  or  ^Megal  personal 
representatives,"  in  favour  of  the  next  of  kin  in  preference  to  the 
executors  or  administrators.     We  proceed  to  observe, — 


{p)  See  also  JKftn^  v.  Wraith^  13  Sim«  53. 
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3,  That  a  similar  reason  has  induced  the  Court  of  Chancery  Legal  persona) 
to  coDStrue  the  same  words  to  mean^  children,  grandchildren,  &c.  reF^^nutives^ 
to  the  exclusion  of  those  persons  who  technically  answer  the  "^en  children, 

,     .  '  .        -  or  husband  or 

descnption  of  ^^  personal  representatives.   •  wife  entitled. 

An  instance  of  this  kind  occurred  in  the  case  of  Horsepool  v.  When  children, 
Watson  {q\  in  which  a  fund  was  oidered  to  be  distributed  after  ^n'^deMte^de. 
die  death  of  the  survivor  of  two  parents  *^  among  all  their  issue^  scnption  of  ro- 
child  or  children,   male   or  female,   and   their  representcUives^  presen    ivea. 
equally.     Lord  Bossfyriy  after  deciding  that  *'  issue**  was  explained 
by  the  words  ^  child  or  children,"  declared  that  the  expression 
**  repreaentatives"  was  also  explained  by  the  term  ^^  issue,"  to  mean 
childreD,  and  descendants  of  deceased  children;   his  Lordship 
reading  the  will  in  this  manner;  '^ among  all  the  issue,  child  and 
children,  male  or  female,  and  their  representatives  beinff  issued  a 
w(xd,  as  we  have  seen,  comprehending  ex  vi  termini  descendants, 
however  remote,  from  the  persons  described  (r).     He  therefore 
decreed  in  &vour  of  the  issue  of  a  deceased  child  in  oreference  to 
its  administrator. 

4.  As  to  the  title  of  a  husband  or  wife  under  a  limitation  to  the  And  when  a 
•■  personal"  or  "  legal  personal  representatives"  of  each  other.  ^^^^  " 

It  has  been  shown  in  the  fifth  and  sixth  sections  that  neither 
huabaod  nor  wife  regularly  answers  the  description  which  would 
entide  either  of  them  to  take  under  a  bequest  to  the  relations,  or 
to  the  next  of  kin  of  the  other ;  but  in  order  to  include  them  in 
such  limitations  it  must  appear  from  the  instruments,  that  they 
were  in  the  contemplation  of  the  settlors  or  testators,  and  intended 
by  the  description  as  personcB  designat(B.  In  the  present  case, 
however,  it  is  presumed,  there  is  tj^is  difference,  that  if  either  be 
dotfaed  with  the  character  of  executor  or  administrator  of  the 
other,  the  prima  facie  legal  title  attaches  to  the  office,  which  will 
prevail  unless  an  intention  to  the  contrary  be  expressed  or 
dearly  apparent  in  the  instrument  («),  and  then  if  the  words 
**  personal  tepresentatives"  be  considered  synonymous  with  ^^  next 
of  kin,"  the  husband  or  wife  must  be  excluded,  since  neither  of 
them,  as  before  shown  (^),  answers  that  description.  But  as  this 
sobject  is  discussed  in  the  treatise  of  ^^  the  law  of  property  arising 


(9)  3  Ves.  383,  and  before  stated,  («)  See  14  Yes.  382  ;  18  Yes.  49 ; 

p.»7.  3  Yes.  231,  244;    1   Yes.  sen.  84; 

(f)  Seesect4;   see  also  %(A  v.  3Atk.75S. 

Mmro,  6  8im.  49.  (0  Supra,  1 19. 
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Execatora  and  from  the  relation  of  husband  and  wife**  (u),  the  reader  is  requested 

administrators.    ^  rgfer  to  it. 

Since  the  former  edition  of  this  work  the  point  has  been 
decided  in  the  case  of  Bobinson  v.  Smith  (v).  There  the  testator 
bequeathed  7002L  to  his  daughter's  husband^  upon  trust  to  pay 
her  the  interest  for  life,  and  after  her  death  to  such  persons  as 
she  should  by  will  appoint,  and  in  de&ult  of  appointment  to 
her  ^* personal  representatives:'^  the  daughter  died  without  making 
any  appointment,  and  then  the  husband  died:  and  a  queslion 
arising  between  the  next  of  kin  of  the  husband,  and  the  next  of 
kin  of  his  wife,  which  of  them  were  entitled  to  the  700iL,  Sir  L* 
Shadwelly  V.  C,  decided,  that  tlfe  husband,  and  consequendy, 
his  next  of  kin,  were  excluded  from  any  beneficial  interest  in 
the  fund. 

The  subject  next  in  order  is: 

Sect.  VIII,  The  construction  of  bequests  when  limited 

to  "  ExECUTOES  and  Administbatobs." 

* 

Exccotors  and-  I^  personal  estate  be  given  to  B.  his  ^^  executors  and  admini- 
administrators,  strators,"  the  law  and  the  testator's  intention  concur  in  transferring 
to  B.  the  absolute  interest  in  the  legacy  (to);  so  that  if  J9.  die 
before  the  testator,  the  bequest  will  lapse  and  cannot  be  claimed 
by  the  executors  or  administrators  of  B.  as  will  be  shown  in  the 
eighth  chapter  which  treats  of  lapsed  legacies :  and  if  an  interest 
for  Ufe  were  given  to  B*  with  the  ultimate  limitation,  after  prior 
dispositions,  or  subject  to  his  appointment,  to  the  executors  and 
administrators,  or  to  the  executors,  administrators,  or  assigns  of 
B.  (or),  it  seems  that  the  absolute  interest  would  vest  in  him  if  he 
survived  the  testator,  and  his  executors  or  administrators  could  not 
claim  beneficially  by  virtue  of  the  express  limitation  to  them ;  the 
intention  being  tliat  they  should  take  the  property  to  be  distributed 
as  part  ofBJ*s  estate,  with  which  the  law  agrees,  such  a  limitation 
of  personalty  being  analogous  to  a  limitation'of  real  property  to  the 
right  heirs  of  a  devisor  (y):  and  if  there  were  a  direction  to  invest 

(ti)  1  vol.  827,  2  vol.  64,  66.  Briscoe,  1  Jac.  607 ;  Stocks  v.  ZhdM- 

(v)  6  Sim.  47.  ley,  1  Keen,  325 ;  Ford  y.  Ruxfynh 

(w)  15  Vea.  537 ;  2  Mad.  155.  1  CoU.  (C),  403 ;  AtL  OeH.Y.  MaUdm, 

{x)  Grafftey  v.  Humpage^  1  Bea.  2  Phil.  64 ;  and  see  Meryon  v.  Col' 

46,  52.  Utt,  8  fieav.  366,  a  case  of  a  settle- 

(^)  15  Yes.  537  ;  see  also  Collier  ment. 

y.  Squire,  3  Buss.  467 ;  Barton  v. 
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money  in  the  purchase  of  real  estate  to  be  settled  upon  the  same  Exccuton  and 
tmsts  as  nearly  as  could  be,   the  real  estate  (subject  to  the  adminigtratore. 
pievious  limitations)  would  go  to  the  heirs  of  ^.  {z).    But  if  no 
iDterest  were  given  to  B,  and  the  bequest  were  to  his  executors 
and  administratoiB,  it  should  seem  that  the  individuals  answering 
the  description  would  be  ben/^ficially  entided,  dAperscncsdesignatmy  ^ben  they 
in  analogy  to  the  devise  of  real,  estate  to  the  heir  of  JB.  without  a  deaiymuZ'^^^ 
previous  limitation  to  B,  whose  heir  would  take  by  purchase  in 
his  ovm  right,  and  not  by  force  of  the  word  ^'  heir"  considered 
m  a  term  of  limitation  (a).     A  fortiori  the  construction  must  be 
the  same  when  a  testator,  in  addition  to  the  gift  to  the  executors 
and  administrators  declares  it  to  be  '^  for  their  own  use  and 
benefit"    Accordingly  in  Sanders  v.  Franks  (i),  it  was  deter- 
mined by  Sir  Thomas  Humer^  that  a  limitation  of  personal  estate 
to  a  widow,   by  her  husband's  wili,  for  Hfe,  with  a  power  of 
appointment,  and  in  default  of  such  disposition  **  to  her  executors 
or  administrators  for  their  own  use  and  benefit,"  did  not  vest  the 
abscrfate  interest  in  the  property  in  the  widow ;  but  that  she  had 
an  estate  for  Kfe  only,  with  a  power  to  dispose  of  the  fimd,  upon 
the  principle,   that  the  executors  and  administrators  took   aa . 
pordiaserB,  in  their  own  rights,  and  not  by  representation  (c). 

In  PaHn  ▼.  Hills,  stated  in  a  former  page  (d),  after  bequests  to 
several  legatees,  and  among  them  one  to  Sarah  Brawny  the 
testator  added^  that  in  case  any  legatee  should  die  in  his  lifetime, 
his  or  her  legacy  *'  should  go  and  be  paid  to  his  or  her  executors 
or  administrators."  Sarah  Brawn  died  ip  the  testator's  lifetime. 
It  was  decided  by  Brougham^  C,  (reversing  the  decree  of  Sir 
Mn  Leaehj  M.  R.),  that  her  next  of  kisf  were  entided. 

It  was  DotiGed  in  the  fifth  and  sixth  sections,  that  neither  hus-  Titk  of  kus- 
band  nor  wife  is  regularly  entided  under  a  bequest  to  the  relations  Q^e/umiuL^ 
or  next  of  kin  of  the  other ;  but  it  would  seem  that  if  the  ultimate  tions  to  each 
liBBitaticm  of  pexBonal  property  be  made  to  the  ^'executors  or  tora» and idmi. 
admiBistraton"  of  either  of  them,  then  if  the  husband  or  wife  be  nistratots. 
invested  vrith  either  of  those  characters,  he  ox  she  wiH  be  entitled 
to  the  bequest,  as  answering  the  description  in  the  instrument  (e). 

(z)  Ford  V.  RieEftm,  1  Coll.  (C),  (J)  P.  129 ;  see  a  case  of  a  similar 

40a.  oonstmction  in  a  setUement,  3  Mjl. 

(a)  2  Madd.  155.  &  K.  197 ;  Buhner  t.  Jay,  and  see 

{h)  Ibid.  147,  and  aee  '^  Law  of  Homes  ▼.  Hamesy  2  Keen,  646. 

Husband  and  Wife,**  2  yoL  215,  &c  (e)  15  Yes.  537 ;    see   Wilson  v. 

(e)  See  WaOis  v.  Ta^,  8  Sim.  Mawi,  2  Sim.  &  Sta.  493 ;  Daniel  v. 

241.  Dudley,  1  PhU.  1. 
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DesceDdanU. 

^  Sect.  IX.  Legacies  to  "  Descendants," 

Legacies  to  Attempts  have  been  made  to  induce  the  Court  of  Chancery  to 

"  Descend- 

anu."  pat  the  same  construction  upon  the  word  ^' descendants"  as  upon 

the  term  '^relations,'*  but  the  Court  has  constantly  refused  the 
application,  since  the  principle  which  applies  to  the  latter  case 
does  not  apply  to  the  former ;  for  when  a  bequest  is  made  to 
^^  relations"  unless  the  Court  were  guided  by  the  Statute  of  Dis- 
tributions in  ascertaining  the  legatees,  the  Jisposition  would  be 
void  fcoxn  the  generality  and  uncertainty  of  the  term ;  but  when 
The  word  ir-     the  word  ^*  descendants"  is  used,  there  is  no  necessity  for  resorting 
))roceed  from     ^  ^^  Statute  to  fix  or  limit  the  objects  of  the  bequest,  as  the 
iho  bodv  of  the  natural  import  of  the  term  is  sufficient  to  include  every  individual 

person  de-  ,     *• 

scribed.  proceeding  firom  the  stock  or  family  referred  to  by  the  testator;  so 

that  a  legacy  ^*  to  the  descendants  of  £."  will  comprehend  all  his 
children,  grandchildren,  &c. 

Thus  in  Crossly  v.  Clare  (/),  Mr.  Ince  devised  his  real  estate 

to  three  persons  for  their  lives,  and  the  life  of  the  survivor  of  them, 

with  remainder  "  to  the  descendants  of  Francis  Inccy  now  living 

in' and  about  Seven  Oaks  in  Kent,  or  thereafter  living  any  where 

else,  to  be  sold,  and  the  money  to  be  equally  divided  amongst 

them.'*    He  then  gave  4,000i  "  to  the  descendants"  of  Francis 

Instance  where  Ince^  in  the  same  words.  Kindred  in  the  second  and  third  degrees 

the  will's  date    ^^^  ^^^  claimants,  as  also  one  in  the  fourth  degree  who  was  bom 

was  excluded,    after  the  date  of  the  will  But  Sir  Thomas  Clarke,  M.  R.,  decided 

against  the  latter,  because  not  in  esse  when  the  will  was  made ; 

and  he  determined  that  great  grandchildren  were  entitled  with 

the  grandchildren  to  shares  of  the  fund,  since  they  answered  the 

description  of  descendants  of  Francis  Ince,  and  the  distribution 

•  must  have  been  per  capita  {g). 

So  also  in  Btdler  v.  Stratton  (A),  Mrs.  Stratton  devised  her 
residuary  real  and  personal  estates  to  trustees  in  trust  to  sell  the 
former,  and  divide  the  proceeds  with  his  personal  property 
^  equally  heiw^en  the  descendants  of  Tlumuis  jFazrftaizA  deceased.'* 
When  the  testatrix  died,  Thomas  Fairhank  had  three  sons  and 
eleven  grandchildren;  and  Lord  Thurhw  determined  that  all 
FatrbavJCs  descendants,  as  well  grandchildren  ^  children,  were 
entitled  to  the  fund  and  per  capita^ 

(/)  Ambl.  397,  and  see  Pierson  (g)  3  Bro.  C.  C.  369. 

V.  Garnet^  2  Bro.    C.  C.  38,  230,  (h)  Ibid.  367. 

S.P, 
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^Id  Jones  T.  Torin  (i\  the  bequest  was  after  the  decease  of  A»    Descendants, 
to  her  ehildreiiy  "  or  their  descendants  ;"  Sir  L.  Shadwett,  V.  C,  held  " 
thai  the  children  took  absolutely,  so  that  the  word  ^^  descendants'' 
sppean  to  have  been  construed  as  a  word  of  limitation. 

A  similar  decision  was  made  by  Lord  Langdaky  M.  R.,  mDiek 
T.  Jjuy(J),  where  the  bequest  was  to  the  daughters  of  B.  and 
their  descendants  per  stirpes,  to  hold  to  them,  their  heirs  and 
aangns  for  ever:  the  daughters  took  absolute  interests  in  joint 
tenancy. 

In  Bemaly,  Bemal{k)y  Lord  Cottenham^  C,  held  ^  that  the  male 
children  of  the  above  named  men'  must  be  construed  in  the  will 
€(  Joseph,  a  Dutch  Jew,  dated  1693,  to  mean  male  descendants 
claiming  through  males  only. 

We  shall  next  proceed  to  consider, — 

Sbct.  X.  What  persons  may  claim  under  the  word 

"  Family." 

The  word  "family,"  when  applied  to  personal  property,  is  Word 
synonymous  with  "  kindred"  or  "  relations."  If  it  be  asked  of  what  **  Family-'* 
fiwnily  is  ^.,  the  question  will  be  answered  in  being  informed 
from  what  person  he  is  descended;  and  whoever  is  related  by 
blood  to  that  stock,  is  related  to  and  of  the  family  of  J.  (/).  This 
being  the  ordinary  acceptation  of  the  word  "  family,"  it  may 
nevertheless  be  confined  to  particular  relations  by  the  context  of 
wills,  or  the  term  may  be  enlarged  by  it,  so  that  the  expression 
may  in  some  cases  mean  children,  or  next  of  kin,  and  in  others 
may  even  include  relations  by  marriage.  In  discussine:  this 
sobject,  the  first  consideration  will  be  that  class  of  cases  - 

1.  Where  the  bequest  is  immediate  and  absolute. 

If  a  legacy  be  given  to  or  for  the  benefit  of  "-^.'s  family,"  the  When  children 
word  **  &mily "  may  be  so  explained  by  the  context  of  the  will,  ^^  ^°^®''  ^ 
tt  to  be  construed  to  mean  the  children  of  A.,  and  A.  will  take 
no  interest  in  the  fund. 

Accordingly,  in  Barnes  v.  Patch  (m),  the  testator  Jefferson, 
after  declaring  his  intention  to  provide  for  his  children,  devised 
his  residuary  estate  equally  between  his   two  natural  children 

(0  6  ^m.255.  Oddie  v.  Woodford,  lb.  5S4. 

U)  8  Bear.  214.  (0  9  Yes.  323. 

(I)  3  MjL  &  Cr.  569 ;  sec  aba         (m)  8  Yea.  604, 607. 
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Familj.  .  TTumutt  and  Arabella^  to  be  paid  at  their  ages  of  twenty-one, 
.with  benefit  of  suirivorship,  but  if  both  died  before  that  period, 
(which  event  happened),  be  gave  ''the  remainder  of  his  estate 
to  be  equally  divided  between  his  brother  Lanceht^B  and  hi^ 
sister  JEsther^s  fiunilies*"  Lancelot  was  living,  and  had  eight 
children  at  the  testator's  death.  Esther  died  before  the  testator, 
leaving  ten  children;  and  it  was  decided  by  Sir  fV.  Grant,  M.  R., 
that  by  the  word  ''  fiunily,"  children  were  intended,  and  that 
the  distribution  Was  to  be  made  per  capita,  a  construction  which 
excluded  Lancelot. 

So  also  in  M^Lerotk  v.  Bacon  (n),  Lord  Akanley  said,  that 
where  a  legacy  is  given  to  trustees  for  a  married  woman  and  her 
''family,"  the  construction  of  such  a  bequest,  without  other  cir- 
cumstances, would  be,  that  it  should  be  applied  for  her  and  her 
children. 

In  the  case  of  Woods  v.  Woods  (o\  the  testator  by  a  will 
ignorantly  penned,  devised  real  and  personal  estate  to  bis  widow 
to  sell  and  pay  his  creditors;  and  appointed  her  and  his  brother 
Thomas  Woods  executors;  whom  he  appointed  to  sell  in  such 
manner  as  they  should  jointly  agree  upon ;  and  not  to  sell  if  it 
seemed  most  advisable  to  keep  them;  or  in  any  way  they  should 
think  proper,  so  that  every  creditor  had  his  money,  adding,  ^and 
if  sold,  all  overflush  to  my  wife,  towards  her  support  and  herfeamfyy 
if  any  there  be  after  paying  my  brother  for  his  trouble  and  all 
other  debts  whatsoever."  The  testator  left  his  widow,  a  sod  and 
two  daughters,  all  infants,  and  his  brother  surviving.  TTumuu 
Woods  entered  into  possession,  and  continued  in  possession  until 
the  bill  was  filed  by  the  children  against  him  and  the  widow  for 
an  account  Upon  appeal  against  a  decision  of  the  Vice  Chan- 
cellor overruling  a  general  demurrer  by  Thomas  Woods,  the 
question  turned  upon  the  construction  of  the  words  of  the  bequest, 
one  construction  contended  for,  was,  that  the  heir  was  the  only 
person  entitled  under  the  word  "fSeunily ;"  but  Lord  Cottenham,  C, 
observing  that  the  testator  was  manifestly  dealing  with  the  pro- 
perty in  contemplation  of  a  sale,  decided  that  the  expression 
"family"  could  not  be  confined  to  the  heir,  but  that  the  other 
children  must  be  considered  also  as  objects  of  the  testator's  bountj. 

In  Clapton  v.  Buhner  (jp),  it  was  decide<l  that  by  the  words 


(n)  6  Ves.  166;    see  also  Gilbert  (p)  10  Sim.  426;  5  MyL  &  Cr. 

V.  Bennett^  10  Sim.  371.  108,  stated  infra,   sect  zvi.  of  this 

(o)  1  Myl.  &  Cr.  401 ;    see  also  chapter. 
Beales  v.  Crisford,  13  Sim.  592. 
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^the  nearest  of  kin  of  mj  own  fiunily/'  the  testator  meant  the       Family, 
nearest  of  kin  of  his  daughter,  an  only  child  . 


If  the  word  <*fiimily"  be  used  in  devising  freehold  estates,  The  heir,  nvhcn 
as  to  ^  fin:  life,  with  remainder  to  his  fiunily,  it  seems  that  A's  frMhold^otiao. 
heir-at-law  will  be  entided  under  that  description  (;). 

It  18  not  so  clear  when  the  fund  is  a  mixed  one,  consisting  of  His  tide  to  the 
real  and  personal  estates,  and  the  limitation  is  to. the  "fenuly''  ^^f^J^^t 
aiJ.  S.  or  J.  S.  for  life,  remainder  to  his  "family;"  or,  after  real,  when  both 
sevenil  dispositions,  the  ultimate  limitation  is -"to  the  family  of  *«&^n^^ii. 
die  devisor,"  whether  the  heir  will  take  the  whole  fund,  or  only  «^erod. 
die  real  estate,  and  the  next  of  kin  the  personalty.     Lord  Eldon, 
m  Wrighi  v.  Aikyn$  (r),  appears  to  have  intimated  an  opinion, 
that* since  it  had  been  decided  at  law,  that  under  the  word 
^relations"  («),  next  of  kin  should  take  freehold  estate;  and 
flince  the  heir  had  been  held  by  law  to  be  entided  to  the  land 
under  the  word  "  family,"  it  was  only  fair  that  the  heir  should 
be  at  liberty  to  jtake  the  personal  frind,  under  a  limitation  of 
both  real  and  personal  estate  to  the  "family"  of  A 

The  only  decision  upon  this  point  appears  to  be  the  short  note 
mentioned  below,  and  referred  to  in  Wright  v.  Atkytu. 

B^ularly,  the  person  designated  by  law  to  take  real  property 
apoD  intestacy,  is  the  heir;  and  the  persons  to  take  personal 
€8tat^  are  next  of  kin.  Hence,  it  seems  a  consequence  when 
real  and  personal  property  are  devised  together  in  such  a  manner 
as  to  render  it  uncertain  who  are  the  individuals  intended  by  the 
description  adopted,  that  the  law  will  give  the  freehold  estate  to 
the  heir,  and  the  personal  to  the  next  of  kin.  Such  appears  to 
have  been  the  opinion  of  the  Master  of  the  Rolls  from  the 
ibUowing  short  note:  "1732,  under  a  limitadon  to  ihefamify  of 
/.  &  the  real  estates  descend  to  the  heir-«t-law;  the  personal  estate 
goes  to  the  next  of  kin"  (t).  Also,  in  the  same  case  of  Wright 
V.  Atfyns  (»),  Sir  W.  Grant  observed,  that  the  word  "family," 
when  Implied  to  personalty,  could  not  be  contended  to  mean  the 
heir-at-law.  This,  with  the  general  rule^  would,  as  is  presumed, 
have  affinded  suflScient  authority  for  an  opinion,  that  a  devise  of 
real  and  personal  ^tate  to  A»  for  life,  remainder  to  his  "&mily,*' 
would  have  entided  the  heir  to  the  land,  and  the  next  of  kin  to 
the  personal  property,  if  Lord  JEldan  had  not  thought  it  reason- 
able, that  since  Courts  of  Law  permitted  the  next  of  kin  to  take 

(q)    Chapman's  case,    Dy.   333 ;  (r)  Coop.  123. 

ComAm  T.  Gierke,  Hob.  33 ;  Wright  («)  Sypra,  sect.  v.  p.  100. 

Y.  Mpu,  Coop.  122 ;  Doe  ▼.  Sniiik,  (t)  I  Taunt  266  {  17  Ves«  263. 

•5  Maule  &Selw.  126.  («)  17  Ves.  263. 
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Famil/.  fieehold  estAte  by  the  term  '*  relatiotis,"  a  Court  of  Eqaity  should 
allow  the  heir  to  take  the  personal  under  the  word  "family,** 
when  the  disposition  was  of  both  funds.  The  conclusion,  how- 
ever, seems  liable  to  these  observations;  that  unless  the  Courts 
of  Law  had  construed  the  word  "relations*'  to  mean  next  of  kin, 
there  would  have  been  an  intestacy  as  to  the  land,  from  the  un- 
certainty of  who  was  meant  by  the  expression  "relations,"  and 
the  heir  would  have  taken  by  descent;  a  consequence  which 
would  not  have  followed  if  the  word  adopted  had  been  "family;" 
for  in  such  a  case  the  law  gives  the  real  estate  to  the  heir  either 
by  purchase  or  limitation,  according  to  the  terms  of  the  devise ; 
and  a  Court  of  Equity  distributes  the  personal  property  among 
the  next  of  kin:  there  is,  therefore,  no  necessity  to  alter  the 
ordinary  legal  and  equitable  constructions  before  mentioned,  for 
the  purpose  of  preventif)g  an  intestacy,  since  the  heir  can  take 
the  freehold  estate,  and  the  next  of  kin  the  personal,  without  any 
inconvenience,  each  class  of  representatives  answering  the  des- 
cription of  the  bequest.  And  there  is  no  objection  to  using  the 
word  "femily"  in  two  different  senses  in  the  same  will,  when  it  is 
applied  to  different  subjects;  so  that  it  may  consistently  with  the 
constniction  adopted  in  analogous  cases,  mean  the  heir  when 
the  subject  is  freehold  estate,  and  also  next  of  kin  when  referred 
to  personal  property  (u).  Perhaps  the  right  conclusion  may  be, 
that  whether  the  devise  of  freehold  and  personal  estates  be  made 
Probable  re-  to  ^.  for  life,  with  remainder  to  his  fiimily,  or  to  thd  devisor's 
title.**^™*   "  femily  after  the  death  of  A.  the  heir  will  be  entided  to  the  land, 

and  the  next  of  kin  to  the  personal  property. 

Yet  •«*&&,  an        This  conclusion,  however,  can  only  be  drawn  when  the  will 

occur  in  which  affords  no  intention  contrary  to  the  title  of  the  next  of  kin  to  the 

entided to^ii^  personalty;  for  we  have  seen  (w)  that;&n  heir  may  take  personal 

personal  as  well  estate  under  the  word  "heir,"  as  persona  designatcu     If  then  the 

estate.'*'*         ^^  *°^d  personal  estates  be  so  devised,  that  it  appears  to  have 

been  the  testator's  meaning,  that  both  of  them  should  go  and  be 

enjoyed  Uygether,  it  is  presumed  in  analogy  to  the  case  of  Gwynite 

V.  Muddock  {x\  that  as  the  heir  is  legally  entitled  to  the  freehold 

estate,  he  will  also  be  entitled  to  the  personal. 

It  appears  from  the  foregoing  observations,  that  when  no  in- 
tention appears  that  the  word  "family"  was  meant  to  designate 
Next  of  kin       ^^1  particular  class  of  individuals,  the  next  of  kin  of  the  person 


(»)  See  Lord  EUenborough's  ob-  (w)  Ante,  sect.  ni.  div.  3,  p.  93. 

servations  in  Doe  v.  Smithy  5  Maule  (x)  14  Ves.  4SS,  and  see  Uie  sect. 

&  Selw.  131.  and  page  last  referred  to. 
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described  will  be  entitled;  a  title  depending  upon   the  same       Family, 
principle  which  regulates  a  bequest  to  "relations"  generally  (y). 

Since  then^  the  word  "&milj"  is  a  synonymic  with  the  temi  Reference  to 
« relations,"  it  foUows  that  bequests  to  "family"  are  to  be  con-  Jetdk tn^pw^ 
stmed  by  the  same  rules  that  are  to  be  applied  to  relations,  not  ticular  po'mu. 
ody  as  to  the  manner  and  proportions  in  which  the  family,  u  e, 
next  of  kin,  are  to  divide  the  property  among  them  in  compliance 
with  the  terms  of  the  will,  but  also  in  regard  to  the  particular 
persons  in  the  class  of  next  of  kin,  who  are  to  be  preferred  to 
odiers  of  the  same  class,  in  consequence  of  the  descriptions  in  the 
beqaests :  these  subjects  are  minutely  considered  and  detailed  in 
the  fifth  section,  treating  of  legacies  to  "  relations,"  to  which  the 
reader  is  referred. 

It  has  been  noticed,  that  a  legacy  to  relations  does  not  regularly  Relations  by 
indude  those  by  marriage  {z)\  and  the  principle  of  that  exclusion  niiy  excluded 
equally  applies  when  the  bequest  is  to  "  fiunily ;"  but  a  contrary  Iffjjjf ^'^f**  ^ 
intention  of  a  testator  appearing  from  his  testament  will  alter  the 
construction. 

Thus  in  the  case  of  M^Leroth  v.  Bacon  (a),  Mr.  Lloyd  be-  An  exception, 
qoeathed  to  Martha,  youngest  daughter  of  fK  Botfe,  and  wife  of 
M'Leroth,  1,00021  which  he  directed  to  be  paid  to  her  father 
Bolfey  for  her  benefit,  to  be  settled  by  him  to  her  separate  use, 
and  as  a  provision  for  herself  and  for  the  benefit  of  her  children, 
MRolfe  should  think  proper  and  so  direct ;  or  that  the  whole,  or 
any  part  of  it  should  be  paid  and  applied  "  for  the  benefit  of  his 
said  daughter  and  Yierfamilyy  but  either  immediately  or  in  future, 
as  Rdfe  might  think  most  useful  and  beneficial  to  her  and  her 
fiamfy,  and  as  Rolfe  should  appoint;"  the  testator  empowering 
him  at  discretion  to  direct  the  manner  in  which  the  legacy  should 
be  applied  for  the  benefit  of  Martha  and  "her  family;"  but  if 
Rdfe  died  without  having  made  such  direction  the  money  was  to 
be  paid  as  3far^Aa should  appoint,  "to  be  applied  for  the  benefit 
of  her  and  her^mti^."  Rolfe  gave  no  effectual  direction  for  the 
aj^lication  of  the  money,  and  Martha,  in  exercise  of  the  power, 
^ipointed  by  deed  800il  of  the  l,000il  to  her  husband  absolutely, 
and  the  dividends  of  the  residue  she  settled  upon  herself  for  life, 
remainder  to  her  husband  for  life,  with  remainder  as  to  the  capital 
to  her  children,  &c.  To  carry  into  effect  that  appointment  was 
the  object  of  the  suit  by  Martha,  and  her  husband;  and  the 
question  was,  whether  the  appointment  to  him  was  authorized 

Or)  SeecDtfe,  sect  v. p.  100;  9  Yes.     .    (z)  AntCy  p.  119. 
J19.  (a)  6  Ves.  159. 
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FamOy.  by  the  power  ?  Lord  Ahanley  was  of  opinion  in  the  afRrmative, 
iipon  construction  of  the  whole  will,  which  enabled  Rolfcy  had  he 
done  so,  to  advance  any  part,  or  the  whole  immediately,  or  in  any 
way  he  thought,  under  all  the  circumstances,  most  beneficial  for 
Martha  and  her^?m^ ;  terms  that  would  have  authorized  him 
to  make  an  advancement  for  setting  up  the  husband  in  trade. 
Such  being  the  meaning  and  effect  of  the  power  given  to  Rdfcy 
his  Honor  conceived  that  his  daughter  Martha  was  intended  to 
have  similar  authority  and  discretion,  if  her  father  omitted  to  exer- 
cise his  own;  so  that  under  those  circumstances,  her  appointment 
to  her  husband  was  valid,  as  being  within  the  terms  of  the  power 
explained  by  the  context  of  the  wilL 

In  Dae  v.  Fleming  (d),  the  Court  of  Exchequer  held  that  a 

devise  of  real  estate  to  the  younger  branches  of  ffie  famify  ofB, 

and  their  heirs,  equally  to  be  divided  amongst  them  as  tenants 

in  common;  and  in  default  of  such  issue,  to  the  elder  branches  of 

'  the  &mily  otB,,  (in  the  same  terms),  was  void  for  uncertainty* 

So  in  a  bequest  to  the  daughters  of  the  testator,  equally  to  be 
divided  amongst  them,  their  husbands  and  fandKeSy  the  latter 
words  were  rejected,  and  it  was  decided  that  the  daughters  toc^ 
absolutely  (c). 

With  the  last  cases  we  shall  introduce  the  second  class  of 
authorities  (vtr.), — 
Power  of  ap.         2*  Where  the  bequests  were  not  immediate  to  the  objects  com- 
pointment         prised  in  the  word  **  family,"  but  were  connected  with  a  power 

among  rela-  j.  . 

lives  under  the   of  appomtment. 

word  "family."      j^^  treating  upon  the  word  "relations,**  it  was  shewn  that  when 

a  testator  delegates  to  an  indUvidual-  a  power  to  distribute  a  fund 

among  such  of  his  (the  testator*s)  relations  as  he  pleases,  that 

person  may'^  notwithstanding  the  Statute  of  Distributions,  by 

Construction  of  which  that  term  is  in  general  construed,  appoint  to  persons  not 

powlrofselec-  comprehended  within  the  act;  and  that  if  he  make  no  appoint- 

*">»•  ment,  a  Court  of  Equity  will  distribute  the  property  among  the 

testator's  next  of  kin  living  at  the  death  of  the  donee  of  the 
power  {d).    It  is  presumed,  that  the  same  rule  is  equally  appli- 
cable, where  the  property  is  so  given  to  the  testators  "fisimily,'' 
and  the  word  is  to  be  construed  synonymous  to  '^relations." 
If  then  a  testator  give  his  residuary  personal  estate  to  "  such 


(h)  2  Cr.,  M.  &  R.  638.  East,  Hi, 

(c)  Robinson  ▼.  Waddelow^  8  Sim.  {d)  See  aiUey  sect.  v.  p.  107,  and 

134;   see  ^so  Doe  v.  Joinmilcj  3      the  coses. 
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of  his  famQy  as  A  shall  appoint,''  or  to  A.  for  life,  and  afterwards       Family, 
''to  such  of  jt.^Q  fitmily  as  A.  shall  appoint,"  J,  may  appoint  to  . 
lelativGS  not  within  the  Statute  of  Distributions;  or  if  he  die 
without  executing  his  power,  the  Court  of  Chancery  will  divide 
ttie  iund  among  the  next  of  kin  living  at  the.  death  of  A     To 
the  cases  referred  to  in  note  (d),  that  of  Crutoys  v.  Cobnan  (e) 
may  be  added     There  Dorothy  Cruwys  appointed  her  sister 
Briigett  sole   executrix  and  residuary   legatee;  desiring  that 
Bridget  at  her  death,  would  bequeath  ^to  those   of  her  own 
fam^ywhsl  she  had  in  her  power  to  dispose  oi^  that  was  the- 
teiUtrix*&''    Bridget  made  no  such  disposition,  and  her  nephew, 
who  was  her  sole  next  of  kin  at  her  decease,  claimed  the  whole 
rendue  in  that  character,  in  preference  to  the  testatrix's  next  of 
kin  living  at  her  decease.     Sir  fF»  Grant  decreed  in  favour  of 
the  nephew,  as  next  of  kin  of  Bridget;  observing,  that  this  was 
a  trust  for  her  next  of  kin,  and  so  declared  in  the  will,  and  not 
far  the  next  of  kin  of  the  testatrix,  but  which  made  no  difference    * 
in  this  case;  for  tliat  <* where  a  power  of  selection  was  given  in 
fiivcNir  of  a  testator's  own  relations,  and  that  power  was  not 
exercised,  the  property  undisposed  of,  would  go  to  the  next  of 
kin,  at  the  death  of  the  party  who  had  the  power.     Therefore, 
even  if  this  had  been  a  trust  for  the  testatrix's  ^fSunily,'  it  would 
hate  been  for  such  as  were  next  of  kin  at  Bridgets  death; 
so  dther  way  the  nephew  was  entitled  to  the  whole  of  the 
property." 

But  if  AJ^s  authority,  instead  of  a  power  of  selection,  be  And  in  a  power 
confined  merely  to  ascertaining  the  shares  of  such  of  the  tes-  J^^Monl? 
tator's  '^fiunily "  as  could  claim  under'  the  Statute  of  Distributions, 
and  who  would  be  the  next  of  kin,  then  if  no  appointment  be 
made,  or  if  made,  should  it  be  void  by  the  nomination  of  relations 
not  within  the  statute,  the  testator's  next  of  kin  living  at  his 
death,  would  alone  be  entitled  to  the  property,  as  being  the  sole 
objects  of  the  power  (/). 

Sect.  XI.  Legacy  to  "  Nbphbws  and  Nieces." 

The  reasoning  in  the  cases  stated  in  the  eighth  and  ninth  Nephews  and 
divisions  of  the  second  section  of  the  present  chapter,  applies  ^^^^^^ 
to  beqoests  to  nephews  and  nieces,  and  ta»  which  the  reader 
is  referred. 


(e)  9  Ves.  319,  and  see  Wrigktv,         (/)   See  Pope  v.    Whitcombe,  3 
i%i«>  Coop.  120.  Meriv.  689,  stated  nqtra,  p.  106. 
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Nmbews  and  In  the  case  of  Falkner  v.  Butler  (gY  the  testator  directed  the 
^^^'^  residue  of  his  personal  estate  to  be  invested  in  the  names  of 

trustees,  in  trust  for  his  wife  for  life ;  and  after  her  decease,  the 
principal  to  be  paid  among  such  of  his  relations,  sisters,  nephews, 
and  nieces,  as  his  wife  should  by  will  appoint.  The  wife  sur- 
viving the  testator,  by  will  appointed  700i  part  of  the  fiinds,  to 
George  Olave,  the  testator's  nephew-in-law,  in  trust  for  his  ckUdreru 
Sir  Thomas  Sewell,  M.  R.,  was  clearly  of  opinion  that  the  power 
of  appointment  was  confined  to  nephews  and  nieces,  and  could 
not  be  extended  to  great  nephews  and  nieces. 

The  recent  case  of  Shelley  v.  Bryer(h)  is  a  stronger  case  to  the 
same  point;  inasmuch  as  there  was  there  strong  ground  to  argue, 
that  at  least  one  of  the  testator's  great  nieces  was  intended. 

In  that  case  the  testator  gave  the  produce  of  the  sale  of  his 
residuary  real  and  personal  estate,  after  the  death  of  his  sister, 
Susannah  SheUey^  equally  to  be  divided  between  his  nephews 
•  and  nieces  who  might  then  be  living.  By  codicil,  he  gave  to  his 
infant  mece^  Harriet  SheUey^  whom  he  had  not  then  seen,  the  sum 
of  500Z.  over  and  above  her  share,  after  the  decease  of  his  sister, 
in  the  body  of  his  vrill  treated  of  more  at  laige. 

Harriet  Shelley y  the  infant  legatee,  was  a  great  niece  of  the  tes- 
tator. At  the  time  of  the  testator*s  death,  he  had  several  nephews, 
two  great  nephews,  but  no  niece,  nor  any  great  niece,  except  the 
plaintiff.  Previously  to  Susannah  Shelley^s  death,  several  great 
nephews  and  great  nieces  were  bom.  It  was  contended  that  the 
plaintiff,  though  a  great  niece,  must  be  included  as  being  speci- 
fically named  in  the  will.  The  great  nephews  and  great  nieces 
contended,  they  were  entitled  to  be  included  as  nephews  and 
nieces,  the  testator  having  shown  his  meaning  in  the  use  of  the 
words  nephews  and  nieces,  by  calling  Harriet  Shelley  his  niece, 
she  being  in  fact,  his  great  niece.  For  the  nephews  it  was  con- 
tended, that  the  cases  deciding  that  the  word  ^* children"  did  not 
comprehend  ^'grandchildren,''  governed  the  present,  and  that  the 
implication  contended  for,  could  not  be  allowed  to  enlarge  the 
express  meaning  of  the  words  used ;  and  that  it  was  only  a  mis- 
taken recital  of  a  legacy.  Sir  TTiomas  Plumery  M.  R.,  concurred 
in  the  argument  for  the  nephews,  though  he  confessed  there  was 
difficulty  on  both  sides;  but  his  Honor  thought  it  was  better  to 
abide  by  the   terms  which  were  express,  than   to  take  upon 


(g)  Amb.  514.  '    (A)  1  Jacob,  207. 
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himself  by  inference,  to  enlaige  them,  either  to  let  in  the  plalntiiF  First,  second 
or  the  other  irreat  nephews  and  nieces.  cougjns,  and 

But  where  the   testator  shews  by  the  words  nephews  and  man. 


nieces^  he  intends  to  include  great  nephews  and  great  nieces,  that 
intention  will  prevail;  as  where  he  repeatedly  describes  persons 
mentioned  in  his  will  as  nieces  who  were  great  nieces  (t). ' 

Sbct.  XII.  Legacies  to  "  Fibst,  Second  Cousms,  and 

Cousins  German." 

Lord  Kenyon,  M*  R.,  determined  in  the  case  of  Mayott  v.  First,  second 
Mayait  (j\  that  under  a  bequest  to  all  the  testator's  first  and  ^j^g'JJjJ 
second  cousins  of  the  name  of  Mayoit,  first  cousins  of  that  name  man. 
ODoe  removed,  living  at  the  testator^s  death,  were  entitled  with  a 
first  cousin  of  the  same  name.     There  appeared  to  be  no  person 
at  the  decease  of  the  testator  of  the  name  of  Mayotty  who  was 
strictly  the  second  cousin. 

In  Silcox  V.  BeU  {k)y  under  a  bequest  to  the  testator*s  first  and 
second  cousins,  the  Master  reported  four  persons  to  be  second 
cousins  and  entided  as  such,  who  proved  to  be  first  cousins  twice 
removed.  His  report  was  objected  to  on  the  ground  the  persons 
specified  were  neither  first  nor  second  cousins.  Sir  John  Leach, 
V.  C,  decided  that  although  only  first  cousins  twice  removed,  the 
persons  named  in  the  Master's  report  were  entitled  as  being  within 
the  d^ree  of  relationship  mentioned  in  the  will,  and  his  Honor 
declared  them  of  the  degree  of  second  cousins. 

Again  in  Charge  v.  Goodyer  (J),  the  bequest  was  among  all  the 
testator's  ^^  first  and  second  cousins  and  the  children  of  his  late 
kinsman  George  Charge^  (who  happened  to  be  first  cousins  twice 
removed).  It  was  contended  that  by  specifying  the  individuals 
named  the  testator  meant  to  exclude  other  first  cousins  twice 
removed,  but  Lord  Lyndhwrtt,  C,  decided  that  all  persons  of  the 
degree  of  second  cousins  were  entided.  But  where  the  testator 
in  naming  cousins,  enumerates  such  as  stood  in  the  relation  of 
fint  ctmnnM,  and  bequeaths  his  residue  to  all  such  causing  as 
Aoold  be  living  at  his  decease,  with  a  direction  that  the  children 
of  aniiiHi,  should  be  substituted  for  their  parents  if  dead  in  his 
lifetime,  there  the  expression  ^cousins'  must  be  taken  in  the 


(0  Jamei  v.  Smith,  14  Sim.  214.  (k)  1  Sim.  &  Stu.  301. 

O)  3  Bro.  C.  C.  125,  ed.  by  Belt;         (0  ^  Rubs.  140. 
see  aln  Slade  v.  Fooks,  9  Sim.  386. 

VOL.  L  L 


146 

First,  second 
cousins,  and 
cousins  §fer- 
man. 


Description  of  Legatees. 


[Ch.  n. 


Legadesto 
*^  Government.** 


••  Senrants." 


i/fbo  entitled 
under  a  be. 
quest  to  ser- 
vants liTing 
with  a  testator 
at  bis  death. 


Not  a  jcA> 
coachman. 


restricted  sense  of  first  cousins,  and  a  first  cousin  once  removed, 
not  coming  in  by  substitution,  is  not  entitled  (t). 

In  Sanderson  v.  Bayley{m\  the  bequest  was  of  a  residue  to  the 
testator*8  first  cousins  or  cousins  german,  and  Lord  Cottenham^  C, 
held  that  first  cousins  only,  and  not  descendants  of  first  cousins 
were  entitled,  that  ^ cousin  gerwan^  was  synonymous  with  first 
cousin,  and  was  used  in  explanation  of  it 

Sect.  XIII.  Bequests  to  "  Government." 

A  legacy  to  government  for  the  benefit  of  the  public,  is  to  be 
disposed  of  under  the  King's  appointment  by  sign  manuaL  Hie 
Crown  is  to  direct  its  application  to  a  proper  use. 

Accordingly  in  Newland  v.  Attorney  General  (n),  Abraham 
Newland  bequeatiied  stock  '^to  his  Majesty's  government  in 
exoneration  of  the  national  debt"  Lord  Eldon  directed  the  fund 
to  be  transferred  to  such  person  as  the  King  should  appoint  under 
sign  manuaL 

Sect.  XIV.  Legacies  to  "Servants." 

1.  In  order  to  answer  the  description  of  servant  so  as  to  be 
included  in  a  beque^  ^^  to  servants,"  it  seems  essential  that  there 
should  have  been  a  contract  between  the  testator  and  the 
claimant,  out  of  which  the  relation  of  master  and  servant  could 
arise,  and  also  such  an  engagement  as  would  entitie  the  master 
to  die  service  of  the  individual  during  the  whole  period,  u  e. 
during  each  and  every  part  of  die  time  for  which  he  contracted 
to  serve.  If,  then,  an  individual  were  in  the  employ  of  a  testator 
in  consequence  of  an  agreement  between  the  testator  and  another 
person,  and  the  servant  was  not  only  in  the  employ  of  the  testator, 
but  also  of  the  person  contracted  with ;  or  if  firom  the  nature  of 
the  engagement  and  service,  the  person  employed  could  not  be 
considered  a  servant  in  the  usual  acceptation  of  that  word,  he 
would  not  be  entitled  under  a  bequest  to  servants.  The  following 
cases  will  illustrate  the  above  observations. 

In  ChUcot  V.  Bromley  (o),  Mr.  Bromley ^  after  giving  legacies  to 
two  of  his  servants,  if  in  his  service  at  his  death,  bequeathed  to 
his  ^^ other  servants"  who  should  be  living  with  him  at  that  time. 


(0  Caldeeott  v.  Harrison^  9  Sim.  •       (o)  12  Ves.  114;  see  Howard  ▼. 
457.  Wihon,  4  Hagg.  107,  distingaiibed 

(m)  4  Myl.  &  Cr.  5G.  from  Chikot  v.  Bromley,, 

In)  3  Meriv.  G84.  At/M^^  ^.  ^^Mik^^H.  S'JF^AAjt^  ^^t^ 
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SOL  a  piece,  and  lOi  each  for  mourning.  He  revoked  the  two  j^^aciesto 
latter  legacies  by  a  codicil,  and  gave  ^^  to  all  his  other  servants,  in  Servants. 
lien  thereof  500/L  each,  and  20/.  each  for  mourning."  Under  this 
bequest,  the  plaintiff,  a  coachman,  who  was  provided  for  the  tes- 
tator by  a  job-master,  t(^ether  with  a  carriage  and  horses  in  the 
usual  course  of  business,  claimed  the  legacies  bequeathed  to 
servants  by  the  codicil,  and  evidence  produced  on  both  sides 
(which  was  contradictory)  was  admitted  to  prove  and  disprove  the 
plaintiff  being  servant  to  the  testator  in  the  usual  acceptation  of 
the  term.  Sir  W.  Grant  decided,  that  the  plaintiff  was  not  a 
servant  within  the  intent  and  meaning  of  the  will. 

And  in  Tawnsend  v.  Windham  (p),  the  Duke  of  Bolton  be-  Norstewardi 
quealhed  a  year's  wages  ^'  to  such  of  his  servants  as  should  be 
living  with  him  at  his  death."  The  Court  declared,  that  stewards 
of  courts,  and  such  other  servants  as  were  not  obliged  to  pass 
dieir  whole  time  in  their  master'^  service,  were  not  servants  within 
the  meaning  of  the  bequest;  remarking  at  the  same  time,  that  it 
would  not  confine  the  terms  of  bequest  to  such  servants  only  who 
lived  at  the  testator's  house,  or  had  diet  from  him. 

In  Booth  V.  Dean  (q),  the  bequest  was,  **  to  each  of  my  servants 
one  yearns  wages  over  and  above  what  may  be  due  to  them.at  the 
time  of  my  decease."  A  question  arose  whether  a  person 
working  under  the  testator's  gardener  at  weekly  wages,  and  a 
cowboy  who  had  served  the  testator  for^  some  time  at  weekly 
wages,  neither  of  whom  resided  with  or  formed  part  of  the 
testator^s  &mily,  were  entided  under  the  bequest  to  a  year's 
wages;  and  Sir  John  Leach,  M.  R.,  decided  in  the  negative, 
being  of  opinion  that  the  testator  meant  only  fitmily  servants 
Qsoally  hired  by  the  year. 

In  BuBinff  v.  EUice  (r),  a  question  arose  whether  a  farm  bailiff 
came  within  the  description  of  each  of  my  servants  in  my  service 
at  the  time  of  my  death,  and  Sir  K,  Bruce,  V.  C,  decided  in  the 
affirmative. 

2.  It  is  observable,  that  part  of  the  description  of  the  servant- 
legatees  required  their  being  in  tiie  service  of  the  testator  at  tiie 

time  of  his  death;  a  circumstance  which  in  general  must  be  VHienaser- 

complied  with.     Still  a  servant  may  be  considered  by  a  testator  ^ft^^^JJJf., 

as  continuing  in  his  employment,  and  be  intended  to  take  house,  never- 

thc  bequest,  although 'he  quitted  the   testator's  house  *>»«l«»  entitled. 


(p)  ^  Vem.  546'.  *  cases  in  Bank.  264,  270. 

iq)  I  M7I.  &  K.  560 ;  see  Mont.         (r)  9  Jur.  936. 

L  2 
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Legacies  to     previously  to  his  death.    The  evidence  admissible  in  such  case 
servant!.      ^  ^^^  ^^  person  was  in  reality  in  the  service  of  the  testator 

Evidence.  g|.  ijjg  death,  SO  as  to  answer  the  description  in  the  instniment; 
and  to  establish  which  fact,  declarations  of  the  testator  upon  the 
subject  cannot  be  rejected  ;^  but  testimony  that  the  testator  meant 
a  servant  notwithstanding  his  having  left  the  testator's  service, 
to  take  a  legacy  bequeathed  to  servants  only  in  his  empl^^yment . 
at  his  death,  cannot  be  received,  as  it  is  in  direct  opposition  to 
the  will  («). 

All  these  points  were  discussed  and  settled  in  the  case  of 
Herbert  v.  Beid  (f),  which  was  first  determined  by  Sir  IF.  Grant, 
and  afterwards  confirmed  by  Lord  Eldon  upon  appeal  Babert 
BretcKff  bequeathed  to  the  plaintiff,  Jane  Herbert,  ^*  if  in  his 
service  at  the  time  of  his  death,"  a  specific  legacy  of  500^  three 
per  cent  consols;  and  he  gave  his  residuary  estate  to  his  ezecutoTE^ 
Reid  and  Rogers.  Jane  quitted  the  testator's  house  a  few  days 
before  his  death;  yet  she  claimed  the  legacy,  upon  the  ground 
that  although  she  had  left  the  dwelling  of  the  testator,  she  did  not 
leave  his  service,  but  was,  and  was  considered  by  him  as  his 
servant  up  to  the  period  of  his  decease.  This  was  the  fiict 
established.  Reid  and  Rogers  (who  were  defendants)  did  not 
assert  in  their  answers,  that  Jane,  in  leaving  the  testator's  house, 
quitted  his  service,  but. confined  their  direct  allegation  to  her 
leaving  his  dwelling.  Jane  produced  three  witnesses  who  proved 
declarations  of  the  testator,  that  she  was  to  return  home  again 
when  he  got  better;  and  that  he  had  left  her  50021  by  his  will^ 
also  that  the  testator,  in  conversation  with  one  of  them  .upon  the 
question  whether  he  should  leave  Janets  legacy  weekly,  or  as  he 
had  left  it  by  his  will,  resolved,  upon  the  advice  of  the  witness, 
not  to  alter  his  wUL  The  result  of  this  testimony,  if  admissible, 
proved  that  Jane,  although  out  of  the  testator's  house,  was  still 
'  considered  by  him  to  be  in  his  service,  and  a  legatee  in  his  will 
Upon  such  testimony.  Sir  W.  Grant  determined  that  Jane  was 
entided  to  the  legacy,  a  decision  approved  of  and  confirmed  by 
Lord  Eldon;  and  upon  the  following  grounds: — 1.  That  the 
evidence  was  admissible  to  prove  that  Jane  was  in  the  testator's 
service  at  his  death ;  justice  requiring  the  reception  of  it,  since  no 
person  except  the  master  and  servant  could  fiimish  evidence 
upon  that  fact ;  and  from  necessity  the  master  must  explain  quo 
ammo  he  sent  his  servant  from  his  house,  viz.  whether  as  putting 
an  entire  period  to  the  relation  between  master  and  servant,  or 


(0  16  Yes.  4S6,  4S9.  (0  Ibid.  4S1. 
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merely  as  suspending  the  performance  of  service :   2.  That  the  when  next  of 
evidence  proved  that  Janets  departure  fix)m  the  house  was  only  a  aJ^^^^tj 
suspension  of  her  service ;  and  lastly,  that  evidence  would  have  be  in  ene  to 
beoi  inadmissible  to  show  the  testator's  intention  that  Jane  questBto^benu 
dionld  have  the  legacy,  notwithstanding  she  might  not  be  in  his 
employ  as  a  servant  in  his  house  at  the  time  of  his  death. 

Hai^jng  now  brought  to  a  conclusion  our  view  of  the  authori- 
ties fixing  and  establishing  the  construction  of  words  refeiting 
to  individuals  in  classes  as  to  relations,  &c  so  far  as  relates  to  the 
persons  answering  those  descriptions ;  it  will  be  usefbl  to  collect 
the  cases  dispersed  through  the  preceding  sections  in  order  to 
ascertain: 

Sect.  XV.  The  different  periods  of  time  at  which  Perfcais  when 
persons  answermg  the    descnptions  ot  ramily,  must  be  m  «»«e 

1    .  •  J.      o  !•  1  X  j.»  *o  t*k«  under 

relations,  next  of  kin,  personal  representatives,  bequests  made 
issue,  heirs,  and  descendants,  (to  whom  bequests  ^  *^^* 
were  made  by  those  terms  generally  and  without 
discrimination)  were  required  to  be  in  esse^  for 
the  purpose  of  participating  in  the  legatory  fund. 

In  the  different  classes  of  persons  just  enumerated,  children 
are  omitted,  since  the  present  subject,  so  far  as  it  relates  to  them, 
has  been  minutely  considered  in  the  first  section  of  this  chapter; 
to  which,  therefore,  the  attention  of  the  reader  is  directed. 
Most  of  the  rules,  constructions,  and  distinctions  there  laid  down 
and  taken,  are  equally  applicable  to  bequests  made  to  persons  by 
the  words  before  enumerated.  We  shall  proceed,  as  in  the  first 
section  to  consider, 

1.  When  next  of  kin,  &c,  living  at  the  date  of  the  will  are  When  at  the 
•oUy  and  exclusively  entided.  ^L  ^  ^* 

If  the  vrill  express,  or  clearly  show  that  a  testator  in  bequeathing 
to  the  relations,  tiext  of  kin  or  descendants  of  a  deceased 
individual,  referred  to  snch  of  them  as  were  in  existence  when 
the  win  was  made,  they  only  will  be  entided ;  as  if  the  bequest 
was  **I  give  1,000/L  to  the  descendants  of  the  late  A.  B.^  now 
firing,"  those  descendants  only  m  esse  at  the  date  of  the  will  can 
daim  the  legacy  (u). 


(«)  Crotdy  V.  Ckure^  AmbL  397 ;   anUy  p.  136,  and  see   sect.  1  of  this 
cbpler,  p.  30  (o  42. 
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quests 

When  at  the 

te8tator*s 

death. 


When  nest  of  2.  But,  in  general,  a  will  begins  to  speak  at  the  death  of  the 
li^.^'STrntt  ^^^^'^  ^^  consequently  in  oidinary  cases,  relations,  next  of 
be  in  MM  to  kin,  issue,  descendants,  &c.,  livmg  at  that  period  wiU  alone 
qu^s  to^Uiem.  ^^ide  the  property  bequeathed   to  them  by  those  words  (©)t 

Such  is  the  general  rule   of  construction  when  the  legacy  is 
immediate  to  relations,  &c.  (tr). 

That  rule  will  not  be  altered,  although  the  fund  be  given  to 
one  or  more  persons  for  Kfe  previously  to  the  limitation  by  the 
testator  to  his  own  relations,  &c.  If,  then,  he  bequeath  his  red* 
duaiy  estate  to  his  relations,  or  next  of  kin,  after  first  limiting  it 
to  B*  for  life,  next  of  kin  living  at  the  death  of  the  testator, 
and  not  at  the  demise  of  B.  will  alone  be  entitled,  and  that 
construction  will  be  adopted  although  B.  the  tenant  for  life, 
may  be  one  of  the  next  of  kin  (or),  except  a  contrary  intention 
appear  firom  the  will  as  after  mentioned  in  this  section. 

So  also,  if  a  general  power  of  appointment  had  been  given  to 
B.  and  in  the  event  of  his  not  making  any,  remainder  to  the 
next  of  kin  of  the  testator  A.,  those  next  of  kin  only  living  at  the 
death  of  J.  will  be  entitled  (y). 

Or  if  thd  power  had  not  been  general,  but  restricted  to  the 
ascertaining  of  the  shares  of  persons  to  whom  the  bequest  was 
made  by  the  word  relations,  &c,  the  testator  s  next  of  kin  in  esse 
at  his  decease  would  be  exclusively  entitled,  and  not  the  persons 
only  answering  the  description  of  his  next  of  kin  living  at  the 
death  o{B. 

Suppose  then  the  bequest  be  to  relations,  in  such  shares  and 
proportions  as  B.  shall  appoint.  If  B,  make  no  appointment^ 
the  testator's  next  of  kin  in  esse  at  his  (the  testator's)  decease^ 
will  be  solely  and  exclusively  entitled  (z). 

To  the  general  rule  before  stated,  the  intention  of  testators  or 
necessity,  may  create  exceptions,  which  we  will  consider  under 
the  following  head: 


(v)  Vide  sect.  1,  pi.  2,  p.  38  to  42. 

(lo)  Bridge  v.  Abbott,  3  Bro.  C.  C. 
224  ;  OTt/e,  p.  128 ';  HoUoway  y.  HoU 
louHxy,  5  Yea.  399,  supra,  p.  89 ; 
Vaux  Y.  Henderson,  1  Jac.  &  Wal. 
388,  note ;  supra,  p.  89. 

(;r)  Rayner  v.  Mowbray,  3  Bro. 
C.  C.  235;  Masters  v.  Hooper,  4 
Bro.  C.  C.  207;  Doe  v.  Lawson, 
3  East,  278 ;  Harrington  v.  Harte, 
1  Cox,  131,  aiid  see  the  Master  of 
the  Rolls'  observations  in  Jones  t. 


CoCbeck,  8  Ves.  38 ;  see  also  Bird  t. 
Wood,  supra,  p.  123 ;  Stirt  ▼.  Flaieiy 
5  Bing.  N.  S.  434 ;  Vrquhart  ▼.  Ur- 
quhart,  13  Sim.  613 ;  Nicholson  t. 
Wilson,  9  Jur.  389;  WUkinson  t. 
Garrett,  10  Jur.  560;  Jenkins  v. 
Oower,  2  Coll.  (C),  537 ;  Seiffertk  v. 
Badham,  10  Jur.  892.  >< 

(y)  Sec  Bird  v.  Wood,  ubi  supra. 

(z)  Pope  V.  Whitconibe,  3  MeriT. 
689,  ante,  p.  106. 
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3.  When  relatiQns^  next  of  kin,  &c.y  living  at  the  death  of  a  when  next  of 
straogerj  or  a  tenant  for  life  of  the  property  will  be  entitled  to  it  ^*°»  ^^j?^^^"* 
in  exclusion  of  the  representatives  of  those  next  of  kin  surviving  be  in  mm  to 
the  testator,  but  dying  before  the  fund  becomes  distributable  (a).  JuSts  toThem. 

If  a  testator  express,  or  his  intention  otherwise  appear  finom  his  when  at  the 
vill,  that  a  bequest  to  his  relations,  &c.,  living  at  the  death  of  a  happening  of 
pei9(xi,^or  upon  the  happening  of  any  other  events  should  take  ^eT^tor*!*^ 
the  fimd,  his  next  of  kin  only  in  existence  at  the  period  described  decease. 
will  be  entitled,  in  exclusion  of  the  representatives  of  such  of 
them  as  happened  to  be  then  dead. 

An  instance  of  this  kind  occurred  in  the  case  of  Long  v.  Initinoei. 
Bhidudl  (b)y  before  in  part  stated,  where  the  testator  gave  lease- 
hold property  upon  the  death  of  his  last  surviving  son,  without 
leaving  issue  male,  &c.,  (to  whom  he  had  limited  the  estates)^ 
"  to  such  persons  as  should  then  be  his  (the  testator's)  legal  repre- 
fleQtative&''  The  event  happened  upon  which  the  last  limitation 
was  to  take  place;  and  it  was  determined  that  the  testator's 
next  of  kin  living  at  the  death  of  the  survivor  of  the  sons  were 
oititled  in  exclusion  of  the  personal  representatives  of  persons, 
next  of  kin  to  the  testator  at  his  decease,  who  did  hot  survive 
thesoD.  ) 

So,  if  the  testator  delegate  a  power  to  a  person  to  select  and 
iq)poant  to  his  relations,  &&,  his  residuary  estate,  and  the  donee 
omit  to  execute  the  power,  the  next  of  kin  of  the«  testator  living 
at  the  death  of  the  donee,  will  be  the  only  persons  entided  to  the 
property  (c),  a  necessary  construction  founded  upon  the  drcum- 
fltances  of  the  case ;  for  since  the  persons  to  take  are  uncertain, 
while  the  donee  of  the  power  lives  without  executing  it,  in  con- 
sequence of  their  being  dependent  upon  his  will  and  pleasure, 
no  bterest  could  vest  in  any  of  the  testator's  next  of  kin,  prior 
lo  the  execution  of  such  power,  or  at  the  death  of  the  donee,, 
a  dnmmstance  distinguishing  the  present  case  from  that  before- 
mentioDed,  of  the  donee's  power  being  limited  to  ascertaining 
the  shares  of  the  next  of  kin ;  for  there  next  of  kin  in  existence 
at  the  testator's  death  took  vested  interests,  liable  only  to  be 
devested  in  regard  to  the  proportions  they  were  to  take,  if  the 
donee  should  exercise  his  power. . 

Suppose,  then,  a  legacy  to  be  thus  bequeathed :  ^^  to  such  of 
ny  relations  or  fiunily,  as  my  wife  in  her  discretion  shall  think 
proper  to  i^point  by  will,  &c.''    If  the  widow  make  no  appoint- 


or) See  sect.  1,  of  this  chapter,  (li)  3  Vcs.486,  anie,\i,  131. 

FM  to  59.  (c)  See  aute^  «cct.  5,  p.  UO. 
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Yrhen  next  of    ment,  or  an  invalid  one,  the  testator's  next  of  kin  living  at  her 
kin,  descend-      death,  will  be  the  only  persons  entitled  to  the  fiind  (c). 

ant»,  &c.  roust  ^    ,-        ,  ,  *^  .       ,  r  j 

be  in  eate  to  Or  if  such  a  power  be  conimitted  to  more  than  one  person,  ana 

^«te  to^'hmi  ^*  '^y  *^y  roc^iis  become  extinct  during  the  lives  of  die  donees, 

it  should  seem  that  as  the  testator's  next  of  kin  would  take  vested 

interests  at  that  period  of  the  power  becoming  extinct,  those  then 
in  existence  would  be  the  only  persons  who  could  make  a  title  to 
the  property  (d). 

It  has  been  noticed,  that  although  property  were  bequeathed 
to  one  or  more  persons  for  life,  prior  to  the  ultimate  limitation  by 
the  testator  to  his  own  relations,  yet  his  next  of  kin  living  at  his 
death,  would  be  endded.  But  since  the  intention  of  a  testator  is 
the  leading  consideration  in  the  construction  of  his  will,  if  his 
meaning  appear  in  the  context,  to  refer  to  relations,  &c«  at  the 
period  when  the  fund  is  distributable,  viz.  upon  the  happening  of 
an  event  to  occur  eifter  his  decease,  his  next  of  kin  in  existence 
at  that  time,  and  not  when  he  died,  will  be  solely  and  exclusively 
entitled  to  the  bequest  (e). 

Accordingly,  in  Janes  v.   CoJbeck  (/*),    ThomM  Dawson  be- 
queathed his  residuary  estate  to  trustees,  to  pay  out  of  the  interest 
an  annuity  of  20L  to  his  brother,  William  Dawson^  for  life,  and 
the  surplus  interest  for  the  support  and  education  of  the  children 
of  his  (the  testator^s)  daughter,  Mary  Overton^  during  the  life  of 
fViUiam,  and  after  WilUanCs  death,  to  pay  the  capital  among  such 
children  equally,  at  twenty-one,  with  benefit  of  survivorship;  but 
until  Mary  had  a  child  or  children,  or  if  she  survived  them,  or  if 
she  had  none,  the  trustees  were  to  pay  to  her  (subject  to  the 
annuity)  the  interest  for  life  to  her  separate  use;  and  after  the 
deatii  of  Mary  and  of  her  children  under  twenty-one,  he  gave  the 
residue  to  be  distributed  ^^  among  his  relations,"  in  a  due  course  of 
administration.     Mary  was  the  testator's  oidy  child,  and  sole  next 
of  kin  living  at  his  death;  but  had  she  been  then  dead,  his  next 
of  kin  would  have  been  certain  nephews  and  nieces  (to  whom  he 
had  given  legacies  by  that  description  in  his  will),  and  all  of  whom 
died  before  Mary;  and  she  also  died  without  issue,  leaving  great 
nephews  and  great  nieces,  children  of  the  nephews  and  nieces 
before  referred  to,  the  only  next  of  kin  of  the  testator  living  at 
her  (Mary*8)  death.    The  question  was,  what  class  of  next  of  kin 


(c)  Cmwys  v.  Colman,  9  Ves.  325 ;  Abr.  485,  pi.  16. 

Harding  v.  Glyn^  1  Atk.  469,  supra^  (js)  Marsh  v.  Marshy  I  Bro.  C.  C. 

p.  112;    Cole  ▼.  Wade,  16  Ves.  27,  293,  ed.  by  ^«ft. 
43,  anUy  p.  110.  (/)  8  Ves.  38. 

(d)  Doyley  ▼.  AU.   Gen,  4  Vin. 
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was  entitled?    K  the  testator's  next  of  kin  at  his  decease,  Mary\  ^/^en  next  of 
personal  representatives  would    be    entitled,   unless  she   were  l^in.  descend- 
excluded  by  taking  the  interest  of  the  whole  for  life  under  the  be  in  ene  to 
wiD,  as  contended  by  the  representatives  of  the  nephews  and  ^^^^^lem. 

nieees  who  would  have  been  the  sole  next  of  kin,  if  Mary  had 

not  survived  the  testator.     But  if  the  testator's  next  of  kin  living 
at  the  death  of  Mary  were  only  entitled,  then  his  gtand-nephews 
and  grand-nieces  were  those  persons,  and  in  whose  favour  Sir 
W.  Grant  determined,  upon  the  apparent  intention  of  the  testator, 
to  refer  to  relations  not  at  his  own  death,  but  at  that  of  Mary 
Otfertoru     His  Honor  conceived  that  Mary  could  not  possibly  be 
meant  by  the  terms  ^'my  relations,'^  she  being  an  ojily  child,  and 
the  di^rUmtion  of  the  fund  directed  to  be  made  among  relations ; 
and  that  had  she  been  intended,  the  testator  would  have  given  to 
ber  the  residue  in  direct  terms,  and  not  by  so  strange  and  circuitous 
t  phraseology.    The  representatives  of  Mary  being  thus  excluded, 
those  of  the  nephews  and  nieces  could  not  be  more  successful ; 
\sx  the  testator  supposed  that  Mary  would,  as  she  did,  survive 
him,  and  he  knew  that  she  was  his  nearest  relation ;  so  that  had 
he  intended  his  nephews  and  nieces  to  be  substituted  in  Mary*s 
place,  vA  next  to  her  in  relation  to  himseli^  he  would  not  have 
iwed  an  expression  which  necessarily  included  her,  but  would 
hafe  given  expressly  to  llie  nephews  and  nieces,  all  of  whom  were 
previously  mentioned  as  legatees  by  that  description;  and  in 
addition  to  these  remarks,  the  nephews  and  nieces  did  not  answer 
the  description  of  next  of  kin  at  the  death  of  the  testator,  a 
character  which  was  indispensable  to  their  making  a  good  title  to 
the  bequest     Under  such  circumstances,  the  Master  of  the  Rolls 
was  of  opinion,  that  the  testator  meant  his  relations,  i,  e.  his  next 
of  kin  in  existence  at  the  death  of  Mary;  an  intention  which 
endtled  the  grand-nephews  and  grand-nieces  to  the  whole  residue; 
hia  Honor  remarking  at  the  same  time,  that  in  the  absence  of 
fodi  an  intention  referring  to  relations,  at  a  period  beyond  the 
death  of  the  testator,  the  case  of  Holloway  v.  Holbway  {g\  was  an 
authority  that  the  mere  gift  of  an  interest  for  life  to  die  daughter, 
would  not  have  been  sufficient  to  exclude  her  from  taking  the 
residiie  under  the  description,  and  in  the  character  of  sole  next  of 
kin  of  the  testator  living  at  his  decease. 

In  Briden  v.  Hewlett  (A),  the  testator  bequeathed  his  personal 
estate  to  trustees,  upon  trust  to  convert  into  money  and  invest 


{g)  5  Yes.  399. 

(A)  2  MjL  &  K.  90;  see  Ebndey  v.  Yawigy  lb.  82,  a  caseof  adeed. 


154  Description  of  Legatees.  [Ch.  n. 

When  next  of  .  and  pay  the  interest  to  his  mother  for  life  and  after  her  decease, 
imts.^&crnwwt  ^^^  ®"^^  persons  as  she  should  by  will  appoint,  and  in  case  his 
be  in  ei$eto  mOther  should  die  without  a  will  then  to  such  person  or  persons 
qoettirto  them.  ^  tooidd  be  entitled  to  the  same  by  virtue  of  the  Statute  of  Dis- 

tributions.     Sir  John  Leach,  M.  R.,  decided  that  the  next  of  kin 

at  the  death  of  the  mother  were  entitled,  his  Honor  being  of 
opinion  that  the  word  ^^wauld^  imported  an  intention  that  the 
next  of  kin  at  his  mother's  death  should  take,  and  that  it  was 
clear  he  intended  to  exclude  his  mother  in  the  event  of  her 
intestacy. 

In  Butler  v.  BuskneU  (i),  the  testator  bequeathed  part  of  the 
residue  of  his  personal  property  to  trustees  in  trust  for  his 
daughters  for  their  Uves  equally,  and  after  their  respective  deaths, 
in  trust  for  the  benefit  of  their  children  as  therein  mentioned: 
and  in  case  there  should  be  no  child  of  his  daughters  respectively, 
then  in  trust  for  such  person  or  persons  who  should  happen  to  be 
his  next  of  kin  according  to  the  Statute  of  Distributions.  One  of 
his  daughters  died  unmarried  having  survived  the  testator,  and 
upon  her  death  the  question  was  whether  the  next  of  kin  of  the 
testator  living  at  his  death  were  entitled  to  her  share,  or  those 
living  at  her  death,  for  if  the  former  the  deceased  daughter  would 
be  entided  to  a  proportion.  Sir  John  Leach,  M.  R.,  referring  to 
JEbnsley  v.  Yaunff  and  Briden  v.  Hewlett  decided  in  &vour  of  the 
latter  construction,  being  of  opinion  that  in  cases  like  the  present 
it  was  not  a  probable  intention  of  the  testator  to  include  as  one  of 
his  next  of  kin,  the  person  upon  whose  death  without  issue  he 
had  expressly  directed  the  property  should  go  over. 

The  observation  oi^ix  John  Leach  in  the  last  case  was  objected  to 
by  Sir  Knight  Bruce  then  arguing  as  counsel  for  the  representative 
of  the  tenant  fof*  life  in  Clapton  v.  Buhner  (J),  and  the  cases  then 
cited  by  him  supported  the  proposition  that  the  mere  fact  of  being 
the  tenant  for  Ufe  on  whose  death  without  issue  the  residue  is 
given  over,  is  not  of  itself  sufficient  to  exclude  such  tenant  for 
life  ft*om  taking  as  next  of  kin.  Sir  L.  ShadweUy  V.  C,  in  that 
case  admitted  the  conclusion  deduced  from  those  cases,  and  it 
was  recognised  by  Lord  Cottenham,  C,  on  the  appeal  (A). 

In  the  case  of  Clapton  v.  BuLmevy  the  testator  gave  the  residue 
of  his  personal  property  to  trustees  in  trust  to  pay  an  annuity  to 
his  wife  for  hfe,  and  subject  thereto  to  his  daughter  for  life,  and 
after  her  death  in  trust  for  her  children;  provided  that  in  case  his 


(0  3  Myl.  &  E.  232.  (A)  5  Myl.  &  Cr.   108,  and  soe 

(J)  10  Sim.  426.  Jenkim  v.  Qower^  2  Ck)U.  (C.)  537. 
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daughter  should  die  without  leaving  issue,  then  the  trustees  Wbwinextof 
Aoidd  pay  ZfiOOL  to  such  persons  as  his  daughter,  so  dying  ant^&cmust 
without  issue,  should  by  will  appoint;  and  in  case  his  wife  should  ^  **  '^J^^^ 
survive  his  daughter,  so  dying  without  issue,  then  the  trusteesi  quesu  to  tbom. 
should  pay  2,000i  to  his  wife;  and  he  willed  and  directed  that 
his  trustees  should  assign  and  transfer  the  residue  of  his  personal 
estate  unto  "  the  nearest  of  hin  of  his  ovm  family  far  enerP  The 
wife,  having  survived  the  testator,  died  in  the  lifetime  of  the 
daughter,  who  exercised  her  power  of  appointing  the  3,000il  in 
&vour  of  her  husband^  and  died  without  issue.  The  question  was, 
to  whom,  in  the  events  which  happened,  the  residue  belonged,  to 
the  husband  who  claimed  as  the  representative  of  the  wife,  she 
being  the  testator's  next  of  kin  at  his  death,  or  a  cousin  of  the 
testator  who  was  the  next  of  kin  of  the  testator  and  of  his 
daughter  at  the  death  of  the  latter.  Sir  JL  ShadweU,  V.  C,  decided 
in  favour  of  the  testator's  cousin,  and  his  judgment  on  appeal 
was  confiroQed  by  Lord  Cottenhaniy  C.  The  ground  of  his 
Lorddiip's  opinion  was  the  concurrence  of  several  circumstances, 
which  together  afforded  a  much  stronger  indication  of  intention 
than  any  of  the  cases  referred  to  in  the  argument,  and  in  which 
those  circumstances  occurred  separately;  that  the  testator,  by  the 
wonk  he  employed  in  the  bequest  over,  contemplated  an  indi- 
vidual who  was  to  be  ascertained  at  a  future  period,  namely,  his 
daoghtet^B  death,  and  not  his  daughter  who  was  his  next  of  kin 
at  faisown  death  (I),  The  circumstances  referred  to  by  his  Lordship 
were,  that  the  daughter  the  tenant  for  life  was  the  testator's  sole  next 
of  kin  at  his  death,  that  he  gave  her  a  life  interest  in  the  residue, 
thai  upon  her  death  without  issue  he  gave  her  a  power  of  appointing 
3,00(NL,  a  part  of  the  residue,  and  that  upon  her  death  he  directed 
the  residue  to  be  assigned  and  transferred  to  the  individual  who 
should  answer  the  description  contained  in  the  singular  words 
used  His  Lordship  further  observed,  that  there  was  clearly  a 
doubt  implied  as  to  who  would  be  the  person  to  take,  and  the 
identi^  of  the  individual  was  to  be  ascertained  by  seeing  who,  at 
Hb  dai^ter's  death  was  the  person  answering  the  description ; 
that  there  could  but  be  two  constructions  of  the  words  employed; 
they  must  either  mean  the  testator's  own  next  of  kin  at  that 
period,  or,  taking  the  words  "my  awn  family^  to  mean  his 
daughter,  they  must  then  mean  the  next  of  kin  of  his  daughter  at 


(0  See  also  MitUer  v.  Wraith,  13  Sim.  52. 
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wben  next  of    that  period;  and  as  the  same  mdividual  filled  both  charactersy  it 
kin,  descend-     ^^  j^^^  necessarv  to  decide  between  the  two  constructions. 

ants,  &c.  must  '^ 

he  in  eue  to  Jb  the  later  case  of  Co6p«r  V.  Z>emifon  (m),  the  testator  bequeathed  . 

crawts^totib^  his  residue  to  his  wife  for  Hfe,  remainder  to  his  daughter  abso- 

lutely,  but  if  his  wife  survived  his  daughter,  then  at  his  wife's 

death  one-third  of  the  capital  was  to  go  according  to  her  will,  and 
the  other  two-thirds  were  to  go  and  be  paid  to  ''my  other  the 
next  of  kin  of  my  paternal  line."  At  the  testator's  death,  his 
dau^ter,  and,  ezdusive  of  her,  his  brothers  were  his  next  of  kin. 
At  the  death  of  the  widow  (who  survived  the  daughter)  the 
daughter's  children  were  the  testator's  next  of  kin  according  to 
the  statute;  but  they  and  the  testator's  brothers  were  his  nearest 
of  kin  according  to  the  Civil  and  not  the  Canon  law  mode  of 
computation,  aU  of  them  bemg  his  relations  in  the  second 
d^^ree.  Sir  L.  ShadweU,  Y.  C,  in  the  course  of  the  argument 
observed,  that  the  words  ^^next  ofJdn!^  and  "n«rf  ofblood^  were 
synonymous.  His  Honor  held  that  the  representative  of  the 
daughter  was  excluded  firom  participating  in  the  two-thirds  of 
the  residue,  that  the  children  of  the  daughter  and  the  testator's 
brother's  were  entided  to  the  two-thirds  as  the  next  of  kin  of  the 
testator,  according  to  the  civil  law,  at  the  death  of  the  widow; 
and  that  the  testator  dying  intestate  as  to  the  remaining  third,  in 
consequence  of  the  widow  not  making  any  testamentary  appoint- 
ment, it  became  divisible  amongst  his  next  of  kin  according  to 
the  Statute  of  Distributions,  L  e.  one-third  part  of  it  to  his  widow, 
and  the  other  two-third  parts  of  it  to  his  daughter. 

In  Withy  v«  McmgJes  (n),  a  similar  construction  was  put  upon 
the  trusts  of  a  marriage  setdement  for  **  such  persons  as  at  the 
time  of  the  death  of  A.  should  be  her  next  qfkuu^  Lord  Langdale^ 
M.  R.,  decided  that  the  fiither,  mother,  and  only  child  of  A  were 
entided  as  joint  tenants,  they  being  her  next  of  kin  in  equal 
degree  at  the  time  of  her  death. 

The  next  subject  of  our  consideration  will  be — 
When  legatees  Sect.  XVI.  When  the  fund  given  to  Legatees,  by 

take  per  captta,  i        -i  • 

or  per  wtirpes,  the  dcscription  of  "fiamilj,"  "relations,"  "next  of 

wp^^surpes  H  Wjx^^^  &c.  is  to  be  divided  among  them  either  per 

capita^  or  per  stirpes^  or  both  per  stirpes  et  capita. 
Upon  questions  of  this  kind,  the  expressions  in  each  will 

(m)  13  Sim.  290.  (n)  4  Beav.  358. 
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most  be  attended  to;  for  according  as  the  distribution  is  directed  when  legatees 
by  die  testator,  so  it  must  be  made.    We  shall  consider —  *^®  pereapUth 

^  or  per  $ttrpei, 

or  per  ttixpee  el 

1.  Instancea  in  which  the  legatees  will  take  per  capita.  ^^'*"* 

When  the  bequest  is  to  "relations,"  "family,"  &a  without  L^^^ 
mendoning  the  proportions  in  which  the  fund  is  to  be  divided,  gion  is  under 
the  Statute  of  Distributions  (n)  will  regulate  the  number  and  pb^buti*^^ 
mamiar  in  which  the  legatees  (who  are  next  of  kin)  are  to  take 
the  property. 

Suppose,  then,  a  legacy  to  be  given  to  the  testator's  relations 
genendly.  If  his  next  of  kin  be  related  to  him  in  equal  degree, 
as  brathera,  there  being  no  children  of  a  deceased  brother,  the 
farotfaerB  will  divide  the  fund  among  them  in  equal  shares^  L  e.j 
per  capita;  each  being  entided  in  his  own  right  to  an  equal 
share.  So  it  would  be  if  off  the  brothers  had  died  before  the 
testator,  one  leaving  tu)o  children,  another  three  children,  &a 
aD  the  nephews  and  nieces  would  take  equal  shares  per  capita 
ia  their  own  rights,  and  not  as  representing  their  parents;  because 
dkej  are  sole  next  of  kin,  and  related  to  the  testator  in  equal 
d^ree  (o). 

But  if  the  testators  next  of  kin  happen  not  to  be  related  to 
him  in  equal  degree,  as  a  brother,  and  the  children  of  a 
deceased  brother,  so  as  that  under  the  statute  the  children  would 
take^wr  stirpes  as  representing  their  parent,  viz,  the  share  which 
he  would  have  taken,  had  he  been  living;  yet  if  the  testator  has 
diown  an  intention  that  his  next  of  kin  shall  be  entitied  to  his 
property  in  equal  shares,  i.  e.  per  capita^  the  distribution  by  the 
statute  will  be  superseded.  This  may  occur  when  the  bequest  is 
to  **relation8,"  ^next  of  kin,"  &a  to  be  ^qvtaHy  divided  among*, 
them,  or  by  expressions  of  the  like  import 

If,  then,  the  testator*s  next  of  kin  be  a  brother,  and  tiuee  Whentbedis* 
chDdren  of  a  deceased  brother,  and  the  bequest  is  to  the  testator^s  ^leK  ^der 
*  relations,"  or  to  the  relations  of  A  to  be  equally  divided  among  the  will, 
them,  each  child  will  be  entitled  to  an  equal  share  with  the 
brother,  the  distribution  being  to  be  made  per  capita;  which 
would  not  have  been  so,  if  the  testator  had  died  intestate;  for 
in  that  event  the  property  must  have  been  divided  into  two  parts. 


(■)  2S  &  23  Car.  2,  chap.  10.  Dewes^  3  P.  Wms.  50  ^   Lhyd  v. 

(o)  Wdsk  V.  WaUk,  Pre.  Cha.  54,  '   Tenck,  2  Yes.  sen.  213,  and  Mascall^s 

ud  fee  1  P.  Wms.  595;  Durant  v.  Intest.  73,  in  which  a  variety  of 

Pmboood^  I  Atk.  454 ;  Daoera  v.  cases  is  collected. 
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When  legatees  and  the  diildren  would  have  taken^  by  representation,  their 

^U'^rS:^  ^^^^^  *««  p^  'Stirpes  (p). 

or  p€r  §iirpe§  et      It  has  been  noticed,  that  when  the  terms  of  the  bequest  are 

^  **' 80  general  in  regard  to  the  objects,  as   to  occasion  a  virtual 

Areoptco.  intestacy,  it  becomes  necessary  to  resort  to  the  Statute  of  Distri- 
butions. In  these  instances,  the  interests  which  the  next  of  km 
take  under  the  act,  are  in  common.  The  statute  creates  the 
tenancy  in  common,  and  to  convert  that  interest  into  a  joint 
tenancy,  there  must  be  express  declaration  hi  the  wiU;  a  mere 
bequest  to  **  relations,"  &c.  will  not  be  sufficient  for  the  purpose. 
But  this  is  reversed  when  the  legacy  is  to  <*  descendants,"  or 
'^ issue;"  for  we  have  seen  that  dispositions  in  those  terms  are 
not  r^ulated  by  the  statute  (y).  The  persons,  therefore,  enti- 
tled under  those  words,  claim  altogether  by  the  Mrill,  which 
must  be  interpreted  in  the  usual  manner.  Hence,  if  the  bequest 
be  to  <^ descendants"  or  to  <^ issue"  generally,  the  individuals 
answering  the  description  will  take  as  joint  tenants  (r) ;  but  if 
words  of  severance  be  added,  or  the  bequest  be  to  descendants  or 
issue,  to  be  equaify  divided  among  them,  they  will  be  entided  as 
tenants  in  common,  and  take  equal  shares  per  capitcu 

Suppose,  then,  a  bequest  of  money  to  ^^  descendants  "  or  ^^ issue" 
of  the  testator,  or  of  a  deceased  person,  to  be  equally  divided 
among  them,  and  that  at  the  death  of  the  testator,  there  were 
children,  and  issue  of  some  of  them,  also  issue  of  deceased 
children  and  great  grandchildren,  whose  parents  were  dead;  the 
fund  would  be  divisible  among  all  of  them  per  capita  in  equal 
shares,  the  grandchildren,  whose  parents  were  living,  not  being 
excluded  {s);  for  every  one  of  them  answers  the  description  in 
the  will,  and  each  is  capable  of  showing  a  title  in  his  own  right. 

The  construction  will  be  the  same,  if  the  legatees  be  described 
under  the  word  ^^  family,"  as  Sir  W.  Grant  determined  in  the 
case  of  Barnes  v.  Patch  (t)  before  stated  («). 

It  is  indifferent  with  respect  to  the  application  of  this  rule  of 
interpretation,  although  the  instrument  containing  the  limitaticm 
be  a  deed. 


(p)  Thomas  v.  HoUj  Forrest,  251,  259,  supra,  p.  94. 

stated  supra,  p.  101,  and  see  I  Bro.  (i)    Freeman  v.  Parsley,  3  Yes. 

C.  C.  33 ;     flJso    Booth  v.    Vicars,  421,  stated  supra,  p.  95 ;  Crossly  y. 

1  Coll.  (C.)  6.  Clare,  Ambl.  397,  axle,  p.  136 ;  Pier- 

(q)  See  sect.  iv.  p.  94 ;  sect.  ix.  son  v.  Oamet,  2  Bro.  C.  C.  38,  230. 

p.  136.  (0  8  Ves.  604. 

(r)  Davenport  v.  Hanbury,  3  Yes.  (ti)  Supra,  p.  137. 
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Accordingly  in  Leigh  v.  Narbery  (v),  Mr.  Wartkinfftan  vested  in  when  legatees 
the  trustees  of  his  marriage  settlement  "  all  his  personal  property  ^®  perecgaUa, 
in  trust  for  himself  for  life,  and  after  his  death  to  pay  lOOL  to  his  or  ;u«r  stirpes  «e 

intended  wife  in  lieu  of  dower  and  thirds,  and  then  to  apply  the  ^^    

fund  according  to  his  appointment;   but  if  he  made  none,  in      -Pn' *«/»*«• 
trust  to  dispose  of  the  property  unto  and  equally  among  the  ^^  j^  ^ 
lawful  "  issue"  of  him  {Worthingtony*    There  was  no  issue  of  difference, 
that  marriage;  but  Mr.  Worikmgton  left  five  children  by  a  former 
wife,  and  died  without  making  any  appointment     It  also  appeared 
that  he  left  grandchildren  at  his  death,  who  claimed  equal  shares 
of  the  fund  with  the  children ;  and  Sir  W*  Grant  declared  the 
property  to  be  divisible  among  all  the  children  and  grandchildren, 
fercapUeu 

The  rule  of  construction  we  have  been  considering  as  applicable 
to  bequests  made  to  "  issue,"  **  descendants,"  and  **  femily," 
equally  holds  when  legacies  are  given  to  persons  in  existence, 
and  the  *'  children"  of  others  who  are  dead ;  an  instance  of  which      Children. 
occurred  in  the  following  case: 

In  Butler  v.  Stratton  (u)\  Mrs.  Stratton  devised  fireehold  houses 
to  trustees,  to  sell  and  divide  the  produce  equaUy  .between 
Eoberi  Stratton,  John  Strattony  and  the  ^*  children"  of  Mary 
PaUenofu  Mary  had  three  children  living  at  the  death  of  the 
testatrix;  and  the  question  was,  whether  they  should  take  per 
ttirpesf  in  which  case  the  fund  would  be  divisible  into  three 
parts,  to  one  of  which  only  the  three  children  would  be  entitled; 
or  whether  they  should  take  per  capita?  in  which  even,  the 
property  would  be  divisible  into  ^ve  parts,  and  each  child 
entided  to  an  equal  share  with  the  Strattons  in  its  own  right ; 
and  Lord  Thurbw  determined  that  the  distribution  was  to  be 
m&ieper  capita. 

So  abo  in  Blackler  v.  }Vebb  (x),  Mr.  BagtoeU,  having  had 
sereral  children,  some  of  whom  were  dead  leaving  children, 
bequeathed  his  residuary  personal  estate  equally  to  his  son  Jamesy 
and  to  his  son  Peter's  children,  to  his  daughter  Traxerse,  and  to 
his  daughter  WMPs  children,  and  to  his  daughter  Mann.  When 
the  will  was  made,  the  testator's  son  Peter  was  dead,  having  left 
sereral  children;  the  testator's  daughter  Webb  was  then  living, 
and  her  husband  being  in  needy  circumstances,  the  testator  made 
a  proriaon  for  her  in  his  will,  which  he  settled  to  her  separate 


(v)  18  Yes.  340.'  Weld  v.  Bradbury,  2  Yem.  705 ; 

(»)  9  Bro.  C.  C.  867.  TWin  v.  Hatfield^  12  Sim.  167.  K 

(')  3  P.  Wms;  888;    and  see     ^^Jt.  9.  foftM^atrd  ^  ^^^^Z^? 
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When  legatees  usc.  Under  tfaese  circumstanoesy  the  question  was,  whether  the 
t^e percapUa,  testator'a  children  should  take  per  capita  or  per  stirpes  f  and  it 
or  per  stirpes  et  was  determined    by   Lord  Kinff^  that  according   to   the  true 

^^f"*^' construction  of  the  will,  strengthened  by  the  fact  of  the  daughter 

Fkr  stirpes,  jf^ebV^  children  being  unable  to  take  by  representation,  as  their 
mother  was  living,  the  fund  was  to  be  distributed  among  the 
children  and  grandchildren  per  capita.  Although  the  general 
r^le  is  settled,  as  above  stated,  that  where  a  fund  is  given  to 
persons  in  existence,  and  to  the  children  of  others  who  are  dead, 
equally  as-  tenants  in  common,  the  legatees  all  take  per  capitoyjet 
that  rule  is  not  inflexible,  but  must  yield  to  one  of  a  more 
controlling  influence,  that  the  intention  to  be  collected  from  the 
Exception,  whole  Will  must  be  the  principle  of  interpretation;  where,  tbere- 
wberenponthe  fo^^    ^^  intention  can  be  collected  that  the  children  of  the 

intention  the        ,  ,    .      .   ,  • 

legatees  take  deceased  individuals  are  to  take  as  a  class,  that  construction 
per  stirpes.  ^^^  prevail,  and  they  will  accordingly,  as  a  class,  take  per 
stirpes.  Such  was  the  construction  in  Brett  v.  Sortan(y);  there 
the  bequest  was  of  the  income  of  a  fund  to  arise  from  the  sale  of 
certain  real  estate,  equally  between  the  testatrix's  sister  A.^  her 
niece  jB.,  C.  ,  the  widow  of  her  nephew  Z>.,  and  her  niece  £.,  until  all 
the  children  of  Z>.  should  attain  twenty-one ;  and  after  that  event, 
to  apply  the  capital  of  the  frmd  equally  between  the  said  Jl.  B.y 
the  children  of  2>.,  and  JE*.,  and  their  respective  executors, 
administrators,  and  assigns.  The  testatrix  directed  that  in  case 
C.  should  marry  again,  the  trustees  should  at  their  discretion  apply 
the  income  of  the  share  before  ^ven  to  her  towards  the  main- 
tenance and  education  of  the  children  of  D.  The  testatrix  gave 
the  residue  of  her  real  and  personal  estate  to  be  disposed  of  equally 
between  the  said  A.  jS.,  the  children  of  D.  who  should  attain 
twenty-one  and  E.y  their  respective  heirs,  executors,  administrators, 
and  assigns.  The  question  was,  whether  the  corpus  of  the  monies 
arising  from  the  sale  of  the  real  estate,  and  of  die  residuary  real 
and  personal  estate  should  be  divided  into  fourths,  the  children 
of  2>.  taking  one-fourth  among  them,  or  whether  they  were  to 
take  the.  corpus  equally  per  capita  with  A.^  B.y  and  JE*.,  Lord 
Langdaky  M.  B.,  decided,  that  the  children  of  D.  took  per 
stirpesy  that  is  one-fi)urth  among  them ;  his  Honor  observed,  that 
the  income  was  given  in  fourths  until  the  children  attained 
twenty-one,  they,  in  the  interim,  taking  one-fourth  as  a  class,  and 
he  could  not  think  it  the  testatrix's  intention  to  make  a  different 
division  of  the  capital  when  they  attained  that  age. 

(y)  4  Beav.  239 ;  see  also  Armstrong  v.  Sioekhamy  7  Jar.  230. 
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In  tbe  case  of  FImn  v.  Jenkins  {z\  the  bequest  was  of  a  residue  when  legatees 
to  be  equally  divided  between  the  testator's  two  sons  for  their  lives,  ***^®  ^^  capita, 

•    1,  ii_3*-ii  or  per  stirpes, 

and  then  to  be  equally  divided  among  their  children  when  of  or  per  stirpes  a 

age.    Sir  Knight  Bruce,  V.  C,  was  of  opinion,  that  it  was  a  plain  "'^'^' 

gift  to  the  children  per  stirpes.     The  reader  will  observe,  that  in 

this  case  the  gift  was  to  the  parents  as  tenants  in  common,  and 

that  on  the  death  of  either^  his  share  was  then  divisible  among  his 

children.    The  bequest  roust  necessarily  be  read,  ^^  their  respective 

shares  to  their  respective  children."     We  shall  now  consider, — 

2.  When  the  legatees  take  per  stirpes.  '^hcn  legatees 

In  instances  where,  under  a  bequest  to  relations,  &c.  those  *^'^*  ^^^^ 
persons  only  who  are  next  of  kin  are  entitled,  and  the  Statute  of 
Distribiitions  is  adopted,  not  only  to  ascertain  the  persons  to 
take,  but  also  the  proportions  and  manner  in  which  the  property 
IS  to  be  divided ;  the  will  being  silent  upon  these  subjects,  if  the 
next  of  kin  of  the  person  described  be  not  related  to  him  in  equal 
degree^  those  most  remote  can  only  claim  per  stirpes  ;  t.  e.  in  right 
of  the  persons  who  would  have  been  entitled  under  the  statute  if 
they  had  been  living.  Hence  it  appears  that  the  taking  per 
thrpes  always  pre-supposes  an  inequality  of  relationship. 

Snppose,  then,  a  testator  to  bequeath  a  legacy  to  his  *^  relar 
tioDS^  or  *'  next  of  kin,"  and  that  he  left  at  his  death  two 
diildren,  and  three  grandchildren,  the  children  of  a  deceased 
child,  the  grandchildren  would  take  their  parent's  share;  i  e. 
ooe-third  per  stirpes  under  the  statute,  as  representatives  of  their 
deceased  parent 

Thus  in  Stamp  v.  Cooke  (a),  the  testator  bequeathed  his 
residuary  estate  to  his  wife  for  life,  and  after  her  death,  his 
execators  were  to  divide  the  same  among  his  next  relations,  as 
sisten^  nephews  and  nieces.  The  -testator  left  at  his  death  three- 
asten,  a  child  of  a  deceased  brother,  and  a  child  of  a  deceased 
nster;  and  one  of  the  three  sisters  had  two  children  living  when 
the  testator  died,  and  who  claimed  shares  in  the  fund,  as 
ttswering  the  description  of  nephew  and  niece  of  the  testator 
nader  the  wilL  .  But  Lord  Kengon,  M.  R.  decided,  first,  that 
the  testator's  intention  that  the  residue  should  be  divided  otherwise 
than  according  to  the  statute,  was  not  suflSciently  clear,  and  • 

dmefere  distribution  should  be  made  according  to  the  act  which 
ezduded  the  two  children  of  the  living  sister.  And  second,  that 
l>7  tbe  statute  the  fund  was  divisible  into  five  parts ;  three  of 

(z)  8  Jnr.  661.  (a)  1  Cox,  235. 
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X^lico  legatees  which  belonged  to  the  three  sisters,  and  the  remdining  shares  to 
takepfrcapiYii,  jjjg  ^^^  children  of  the  deceased  brother  and  sister,  per  stirpes.  . 

or  per  ttirpetf  ,  ^  '  r  r       ^ 

or  per  stirpet  et      It  is  observable  in  the  last  case,  that  there  was  nothing  in 

?-?!f?! the  will,  either  as  to  the  persons  or  the  proportions  in  which 

Fer  MtirpeB.  ^^y  ^q^b  to  take,  manifesting  an  intention  in  the  testator  to 
dispose  of  his  property  in  a  manner  different  from  the  statute; 
the  Court,  therefore,  could  not  depart  from  the  directions  of  the 
act,  which  declared  that  children  of  deceased  brothers  and  sisters 
should  take,  per  stirpes,  the  shares  of  their  parents,  where  there 
were  brothers  and  sisters  in  existence. 

In  considering  the  distribution  per  capita^  it  was  noticed  that 
a  bequest  to  relations  or  next  of  kin  equally,  or  to  descendants 
or  issue  of  individuals  generally,  entitled  in  the  first  case  the 
children  of  deceased  brothers  and  sisters  to  take  per  capita  with 
surviving  brothers  and  sisters;  and  that,  in  the  second  case,  all 
descendants  of  the  person  described,  viz.  children,  grandchildren, 
&c.,  were  also  entitled  per  capita.  But  although  the  bequest 
direct  an  equal  distribution,  and  notwithstanding  the  objects  of 
bounty  be  described  by  the  term  ^^descendants,"  yet  if  from 
other  expressions  in  the  will  it  appears  to  have  been  the  testa- 
tor's intention  that  the  descendants  of  deceased  l^atees  should 
take  by  representation,  L  e.  per  stirpes,  such  intention  will  prevail 
An  instance  of  this  occurred  in  the  following  case: 

In  Bawland  v.  Gorsuck  (b\  Dr.  Talbot  made  the  following 
disposition:  <^As  to  the  residue  of  my  fortune,  I  will  and  devise 
that  the  descendants  of  each  of  my  first  cousins  deceased,  par- 
take in  equal  shares  and  proportions  with  my  first  cousins  now 
alive."  The  question  was  between  first  cousins  of  the  testator 
and  the  descendants  of  first  cousins  who  died  before ;  and  Lord 
Kenyan  decided  the  following  points;  first,  that  the  term  '^de- 
scendants" was  explained  by  the  word  '^  representatives,"  and 
therefore  embraced  such  descendants  only  of  the  fiirst  cousins, 
who  died  before  the  testator,  as  were  their  n^xt  of  kin  at  his 
decease;  and  secondly,  that  they  took  per  stirpes;  ^^for,"  said 
his  Lordship,  ''  if  any  person  is  under  the  necessity  of  making 
his  claim  as  representative,  he  must  take  the  share  in  the  same 
manner  as  the  person  he  represents." 

The  remaining  subject  for  consideration  under  the  present 
section  is-r- 

3.  When  legatees  take  both  per  stirpes  and  per  capiteu 

(ft)  2  Cox,  187. 


i 
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Where  a  testator  bequeaths  personal  estate  to  several  persons  when  legateei 
as  tenants  in  common,  with  a  declaration  that  upon  all  or  any  of  ^^p^^f^^h 
their  detfths  before  a  particular  tirae^  their  respective  shares  shall  or  per  atirpes  et 

be  eqiutOy  divided  among  the  issue  or  descendants  of  each  of  ^J^ 

them,  and  they  die  before  the  arrival  of  the  period^  some  leaving  ^^^^^  ^^2 
children^  others  children  and  great  grandchildren,  and  others  tt  per  MtirptM. 
graodchildren,  and  more  remote  descendants;  in  such  case  the 
issae  of  each  deceased  person  will  take  their  parent's  shares  per 
stirpes;  and  such  issue^  whether  children  only,  or  children  and 
grandchildren,  &c.,  will  divide  each  parent's  share  among  them 
equally  per  capita. 

Suppose,  then,  a  person  to  bequeath  the  money  to  arise  from  the 
sale  of  his  real  estate  to  his  three  sisters  and  his  niece,  if  they 
were  living,  at  the  failure  of  issue  male  of  bis  son  (to  whom  he 
devised  the  estate  in  tail  male):  but  if  they,  or  any  of  them,  were 
then  dead,  tbeur  respective  issue  should  be  entitled  to  the  shares 
of  their  parents  in  equal  shares.  Suppose  also  the  three  sisters 
to  die  before  their  brother,  who  left  no  issue  male,  and  that  one 
sister  had  children,  the  second  sister  children  and  great  grand- 
diildren,  and  the  third  sister  grandchildren  only;  the  distri- 
bution woald  be  per  stirpes  and  per  capita;  for  the  children  of  the 
fint  sister  would  take  her  share  per  stirpes  and  per  capita  among 
ttiemselves.  The  children  and  great  grandchildren  of  the  second 
sister  would  take  her  share  per  stirpes  and  per  capita  among^ 
tiieimelves,  the  children  and  great  grandchildren  being  entitled 
to  equal  shares ;  and  the  granchildren  of  the  third  sister  would 
take  in  the  same  manner  as  the  children  of  the  first  Such  was 
the  case  of  Wyth  v.  Blackman  stated  in  a  former  page  {c). 
The  prinriple  seems  to  be  the  following:  that  the  testator 
intended  each  parent  a  distinct  share  of  his  property  if  existing 
at  the  happening  of  the  particular  contingency;  but  if  not,  then 
that  each  of  their  shares  should  belong  to  their  respective  issue 
to  whom  it  was  given,  as  tenants  in  common;  and  the  word 
^isBue"  comprehending  all  lineal  descendants,  entitled  children, 
paodchildren,  &c.,  without  distinction. 

It  was  remarked,  in  considering  bequests  to  children,  that  in  Connected  by 

-.^      1    i_  !•        ti  11..  11  the  description 

general  tiiey  must  literally  answer  the  descnption  and  character  or  context  of 
given  of  them  by  the  will ;  and  it  was  also  shewn  that  the  rule  "^^ 
admits  of  exception  when  the  intention  is  clear  that  these  children 
are  not  meant  to  be  excluded,  although  in  some  particulars  they 


(c)  1  Ve«.  sen.  196,  mOe^  p.  69. 
m2 
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Migtakesin  th©  fell  i^^  answering  the  terms  of  the  will    It  is  proposed  now  to 

names  of  lega-    consider: 
tees. 


Sbct.  XVII.  The  effect  of  Mistakes  in  the  names  of 

Legatees  generally. 

Rectified  by  \^  When  an  error  in  or  the  omission  of  a  name  will  be  rectified 

by  the  description  of  the  person,  or  the  context  of  the  wiU. 
A  son  describ-       jn  Stochdale  V.  Bushby  (d),  Thomas  StockdaU  bequeathed  "  to 
entitled,  his  namesake,  Thomas  Stochdale^  the  second  son  of  his  brother, 

?WM?  ^ed  •'^*"  Stochdale,''  l,000i  when  he  attained  twenty-one.  John  had 
there  being  no  son  of  the  name  of  Thomas,  and  his  second  son  was  called 
t^^ni^V'n^  Wmam,  who  claimed  the  legacy;  and  Su*  W.  Grant  determined 
tioned.  iq  his  &vour,  upon  the  principle  that  the  mistake  in  the  name  was 

obviated  by  the  accurate  description  given  of  the  person,  viz.  the 
second  son  of  John  Stochdale. 

The  last  decision  accords  with  authorities  which  establish  that, 
where  the  name  has  been  mistaken  either  in  a  will  or  deed,  it 
will  be  corrected  firom  the  instrument,  if  the  intention  appear  in 
the  description  of  the  legatee  or  donee,  or  in  other  parts  of  the 
will  or  deed. 
I>«^w«*?*  Thus  lands  were  given  to  the  mayor  and  chamberlain   of 

a°mngname    Bartholometo'a  Hospitaly  who  were  incorporated  by  a  different 
estabiisbed;      name,  the  devise  was  held  good;  and  Weston,  J.  observed  that, 
if  lands  were  devised  to  A.  *^  eldest  son  o(B/*  although  his  name 
be  TF.  yet  the  devise  to  him  was  good,  because  there  was  suffi- 
cient certainty  (e);  a  dictum  established  by  the  last  stated  case  of 
Stochdale  v.  Bushby. 
Corrected  by         In  conformity  with  this  doctrine,  we  find  Lord  Coke  stating  in 
or  aml^'3^"  his  Commentary  upon  Littleton  (/),  that  a  wife  is  a  good  name 
will.  of  purchase  without  a  Christian  name,  and  that  so  it  is  if  a  Christian 

so  to  a  unfe  name  be  added  and  mistaken,  as  Em  for  Emelyn,  &c.  for  utile  per 
ni^ed;'" ^  mtift'fe  non  vitiatur.  Also  that  if  lands  be  given  to  Robert  Earl 
also  to  an  earl  of  Pembroke,  where  his  name  is  Henry,  or  to  Cfeorge  Bishop  of 
though  called     Norwich,  where  his  name  is  John,  and  so  of  an  abbot;  for  in 

^hri^iADame  ^1^^^  ®^^  ^^  ^^^^  csse&  there  can  be  but  one  of  that  digni^ 
or  name,  and,  therefore,  such  a  grant  is  good,  albeit  the  name  of 
baptism  be  mistaken. 

Devise  to  the         Also  in  Pitcaime  v.  Brase  (g),  the  devise  was  to   William 


(d)  19  Ves.  381,  Coop.  229,  S.  C.  CoO^e  y.  Sutton,  12  Sim.  521. 
and  see  Dowsett  v.  Sweet,  Ambl.  175,  (/)  3,  a. 

stated  in/ni.  (g)    Finches  Rep.  403;   see  also 

(e)  3  Leon,  18 ;  see  also  Queen's  Newbolt  y.  Prifce,  8  Jur.  1112. 
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Piteairnej  the  eldest  son  of  Charles  JPitcaimey  of  Twickenham;  BCstaketinthe 
die  name  of  the  eldest  son  was  Andrew,  yet  that  was  held  a  good  "^**  *'  ^^S^ 
deyise,  the  error  in  name  being  rectified  by  the  description  of  the  ~rz -- 

fCnOJL  A.  by  a  wrong 

In  the  last  case,  although  the  second  son  had  been  named  """^'^^^^^ 
ffSSam,  so  that  there  would  have  been  one  person  answering  ^'^^* 
the  name  and  another  the  description^  stiU,  if  the  context  of  be  another  son 
the  will  aflTorded  evidence  that  the  error  was  merely  in  the  Sb^^HuHSnif 
name,  it  is  presumed  that  the  eldest  son  would  have  been  entitled,  text  show  the 


Suppose  then  the  estate  to  have  been  previously  limited  by  the  intended! 
testator  to  several  persons  in  succession  for  life,  with  remainder  to 
their  fint,  second,  and  other  sons  successively  in  tail,  remainder  to 
(Varies  Piicaime  for  life,  then  to  his  eldest  son  ffiUiam  for  life, 
lemainder  to  his  first  and  other  sons  in  tail,  remainder  to  Andrew, 
ieotmd  son  to  Charles  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  with  remainder  to  J.  A.  third  son  of  Charles,  for  life,  &c. 
Now  although  the  name  of  the  second  son  be  William,  and  the 
name  of  the  eldest  be  Andrew,  it  is  conceived  that  the  eldest  son 
^KwM  be  entided  to  the  estate,  since  it  plainly  appears  firom  the 
context  of  the  will  to  have  been  the  intention  of  the  testator  that 
the  eons  of  each  tenant  for  life  should  succeed,  according  to 
priority  of  birth ;  hence  it  is  obvious,  that  his  calling  the  eldest 
flon  of  Charles  by  the  name  of  WilUam  was  a  mistake,  which  the 
contents  of  the  will'  were  suflScient  to  correct 

When  a  bequest  is  made  to  a  class  of  individuals  nandnatim,  and  Repetitioii  of 
the  name  or  Christian  name  of  one  of  them  is  omitted,  and  the  ^^^^^' 
aame  or  Christian  name  of  another  is  repeated ;  if  the  context  of 
die  will  show  that  the  repetition  of  the  name  was  an  error,  and 
the  name  of  the  person  omitted  was  intended  to  have  been  inserted, 
the  mistake  will  be  corrected. 

An  instance  of  this  occurred  in  Garth  v.  Met/rick  (A).  There 
a  testator  gave  his  residuary  estate  to  his  six  grandchildren,  by 
their  Christian  names.  The  name  of  Ann  (one  of  them)  was 
Rpeated,  and  that  of  Elizabeth  (another  of  them)  was  omitted. 
Tlie  context  of  the  will  clearly  shewed  the  mistake  which  had  Corrected  by 
oecorred,  and  in  consequence  the  Court  rectified  it,  by  admitting  ^"**®*^ 
EHzabeA  to  an  equal  share  in  the  bequest 

Hie  same  result  will  follow,  if  the  name  of  one  in  the  class  of  Omission  of  a 
legatees  be  tatalfy  omitted,  and  the  mistake  appear  fi*om  the  ''^^■"PP* 
context  of  the  wilL 

Thus,  in  Humphreys  v.  Humphreys  (i),  the  testator  gave  his 

(i)  I  Bro.  C.  O.  SO.  (%)  2  Coz,  186. 


L 


166 


Description  of  Legatees. 


[Ch.  n. 


MistakeB  and 
omissions  in  the 
names  of  lega- 
tees. 


Bat  parol  evi- 
dence by  the 
second  son  is 
admissible  to 
shew  that  he 
was  meant 


residuary  personal  estate  ''to  be  divided  equally  among  his 
seven  children,  A.^  B.,  C,  Z>.,  J&.,  and  F.**  (naming  only  six). 
He  bad  eiffht  cbildren  at  the  date  of  bis  will,  but  it  appeared 
from  it  that  he  considered  one  of  them  as  fully  provided  for  by 
other  means;  and  the  Court  decreed  the  seoen  other  children 
to  take  the  residue  in  equal  shares ;  the  intention  of  the  testator 
to  include  his  seven  children  being  apparent  on  the  will,  which 
not  ordy  shewed,  but  corrected  the  omission  of  the  name  of  one 
of  them. 

Such  is  the  rule  of  law  applicable  to  mistakes  in  the  names  of 
legatees,  when  the  ascertaining  of  the  objects  solely  depends 
upon  the  context  of  the  will;  but  in  instances  where  such 
context  is  insufficient  for  the  purpose,  parol  evidence  will  be 
admitted  to  prove  the  mistakes  in  the  names  or  additions  of  the 
legatees,  and  to  ascertain  the  person  intended.  Thus,  in  the 
case  before  supposed,  next  after  that  of  Pitcaime  v.  Br<ise,  Andrew 
might  prove  that  he  was  the  person  intended,  and  that  the  error 
was  not  in  name,  but  description.  The  principle  is  this:  that 
when  it  became  necessary  to  apply  the  terms  of  the  bequest  to 
the  object  described,  they  were  found  not  literally  to  apply;  as 
part  of  the  description  referred  to  one  person  and  the  remainder 
to  another.  Hence  a  latent  ambiguity,  not  apparent  on  the  wiU, 
was  raised  from  that  circumstance  in  regard  to  the  individual 
meant  by  the  testator,  which  let  in  evidence  to  shew  that  he  was 
mistaken  in  the  description,  and  to  prove  whom  he  intended  for 
his  legatee  (J).    We  shall  therefore  proceed, — 

Corrected  by         2.  To  produce  instances  where  the  errors  in  naming  legatees 

pare  evi  ence.  j^^^  been  rectified  by  the  admission  of  parol  evidence. 

Parol  evidence       j^  ^^  Youft  been  settled,  that  parol  evidence  is  to  be  admitted 

to  rectify  errors  ^  ©  ... 

or  defects  in      to  raise  and  remove  latent  ambiguities.     An  instance  of  a  latent 
mimes  o   ega-   ^jji^jgyity  [jag  b^en  just  given.     It  arises  from  the  description  in 

the  will  being  made  impossible  or  uncertain  in  application  from 
collateral  circumstances;  as  where  a  bequest  is  made  to  a  person 
by  a  wrong  name,  or  by  a  Christian  and  surname,  the  former  of 
whi^ch  is  appUcable  to  two  persons,  evidence  may  be  given  to 
prove  the  error  in  description,  and  who  was  meant  by  the  testator 
by  the  mistaken  designation.  The  will  shows  that  th^  testator 
intended  a  benefit  to  some  person  whom  he  had  erroneously  or 
defectively  described ;  an  error  or  defect  which  is  discovered  in 


Latent  ambi- 
guity. 


(J)  See  Doe  y.  Huthwcnte,  3  Barn. 
k  Aid.  632,  642,  and  the  opinion  of 
Lord  Kei^an  in  Thonuu  v.  TkomaSf 


6  Term  Rep.  676 ;  Dauheny  v.  Coghr 
katj  12  Sim.  507 ;  and  see  tJi/ro,  sect, 
xvni.  p.  176. 
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attempdng  to  ascertain  the  object  of  his  bounty,  and  dehors  the  Mistokesintfae 
will  Hence  a  presumption  arises  of  the  testator  being  mistaken  '**"®"  ^^  ^^&r 
in  naming  the  I^atee;  and  to  rectify  that  error  evidence  is > 

J    •    •!_!    /i\  Corrected  by 

admissible  [k).  parol  evidence. 

Thus  in  Masters  y.  Masters  (Z)^  the  testatrix  gave  200L  to  Mrs. 
Sawyer,  There  was  no  such  person  ever  known  to  the  testatrix; 
but  it  was  allied  that  she  meant  a  ''  Mrs.  Swapper;^  and  the 
Court  directed  the  Master  to  inquire  whom  the  testatrix-  meant 
by  *•  Mrs.  Sawyer/*  and  whether  Mrs.  Stoapper  was  not  intended ; 
ind  if  he  found  that  she  was  that  person,  then  she  was  to  receive 
ber  legacy  in  proportion  with  the  other  legatees,  the  case  being 
one  of  abatement. 

So  in  Beatanofd  v.  FeU(rn)y  A.  bequeathed  500£  to  Catherine 
Eandey;  the  person's  name  who  claimed  the  legacy  was  Gertrude 
Yardley,  and  it  was  admitted  that  no  person  named  Catherine 
Eamky  set  up  any  right  to  the  legacy ;  but  it  appeared  in 
evidence  that  the  testator's  voice,  when  he  made  his  will,  was  very 
few,  and  hardly  intelligible ;  that  he  usually  called  the  presumed 
legatee  Gatty,  which  the  scrivener,  who  took  instructions  for 
drawing  the  will,  might  have  easily  mistaken  for  Katy;  and  that 
the  scrivener,  not  having  clearly  understood  who  the  legatee  of 
500t  was,  or  what  was  her  name,  the  testator  directed  him  to 
/•  &  and  his  wife  to  inform  him  further  upon  .the  subject,  who  after- 
wards declared  that  Gertrude  Yardley  was  the  person  intended. 
It  was  also  in  proo^  that  the  testator  bad  declared  in  his  lifetime, 
that  he  would  do  well  for  Gertrude  by  his  will;  and  the  Master 
^f  the  RoUs  decreed  that  the  legacy' to  Gertrude  Yardley^  though 
•7  the  description  of  Catherine  JSamley^  was  valid,  observing, 
iiat  **  the  name,  and  not  the  person,  was  mistaken ;  and  that  it 
vas  veiy  material  there  was  no  such  person  as  Catherine  Eamley 
vho  claimed  the  legacy,  which,  with  the  proofi  of  the  testator 
leaking  in  a  very  low  voice  when  he  made  his  will,  and  of  his 
living  usually  called  the  plaintiff  Gatty  instead  of  Gertrude^  and 
cBen  declared  he  would  do  well  for  her,  was  sufficient  to  entitle 
kr  to  the  legacy." 

I^  then,  as  we  have  seen,  parol  evidence  be  admissible  to  Alsotoascer- 
aoertain  the  I^ratee  when  he  is  described  by  a  wronc  Christian  **i°  legatee 

.     «  •  .  .  „  t_  whendescnp- 

and  somame,  it  follows  that  such  testimony  is  equally  so,  where  tion  applies  to 
his  ChristiaQ  name  only  is  mistaken,  or  to  ascertain  his  identity  Ihey^eing^f 

-.«._._,.._________^_______..__._____,.^_._____^_.^___^__.____.^,._,..,«_    the  same  ChrU- 

tianname; 

(A)  2  P.  Wms.  137 ;   Biver's  case,  1  Atk.  410. 
(0  IP.  Wms.  421,425. 
(m)  2  P.  Wms.  140. 
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Mistakes  in  the  when  there  are  two  persons  in  the  &milj  of  the  legatee  of  the 

Mmes  oflega-   ^^^^  Christian  name.    As  if  a  legacy  was  given  to  John  ThomoMy  ' 

Corrected  b^    ^^  ^^  ^iflttfm   Thomos^  ot,  &c.;   and   William  had  two  sons 

pirol  evidence,  named  Johfif  it  is  necessary  and  proper  to  ascertain  by  parol 

evidence  which  of  the  two  persons  was  intended  by  the  testator  (n) 

With  respect  to  mistakes  in  the  baptismal  name  of  the  legatee,  aa 

instance  of  such  a  mistake  being  rectified  by  similar  species  of 

testimony,  occurred  in  the  following  case : 

orwberethe         In  Smith  V.  C(mey{o)y  the  bequest  was  of  500/.  to  ''the  Rev. 

b  milSker°*  CharUs  Smithy  of  Staplrford  Tawney,  in  the  county  of  Essex, 

clerk,"    The  legacy  was  claimed  by  the  Rev.  Bichard  Smith, 

upon  evidence  that  there  was  no  person  answering  the  descripdon 

of  the  legatee,  according  to  the  will ;  and  that  he,  Richard^  was, 

at  the  date  of  it,  incumbent  of  Stapleford  Tavmeyy  and  well 

known  to  the  testatrix,  who  had  a  great  r^ard  for  him.     His 

claim  was  resisted  by  the  executor,  who  set  up  another  person 

as  the  intended  legatee  that  died  before  the  testatrix.     The  suit 

was  not  instituted  until  many  years  after  the  death  of  the  testar 

trix,  and  six  years  after  the  death  of  a  lady  who  lived  with  her  in 

great  intimacy,  and  who,  it  was  suggested^  knew  her  intentions, 

an  objection  which  was  obviated  by  the  consent  of  the  parties; 

and   upon  Lord  Alvanley  expressing  an  opinion  in  &vour  of 

Bichard  Smith,  the  executor  withdrew  his  opposition,  and  the 

claimant  obtained  a  decree. 

So  in  Dofwset  v.  Sweet  (p),  lOOL  was  bequeathed  to  '^Jokn 
and  Benedict,  sons  of  John  Sweety  who  had  two  sons  only,  James 
and  Benedict;  and  it  being  proved  that  the  testator  was  accus- 
tomed to  call  James  by  the  name  of  Jacky,  he  was  declared  to  In 
entided,  and  the  Court  was  of  opinion,  that  if  the  evidence  hac 
only  raised  the  ambiguity  resulting  firom  the  father  having  no  soi 
called  John,  the  description  in  the  will  would  have  rectified  tb 
error  in  name  {q). 

Sect.  XVIII.  The  effect  of  mistakes  in  the  description 
of  Legatees,  and  the  admission  of  parol  evidence  ii 
those  cases. 

L  Mistakes  in        !•  It  may  be  considered  as  a  settled  rule  upon  this  subject, 

(n)  Cheyneys  case,  5  Rep.  68,  b.  Danvers,  7  East,  302,  SOS. 
see  also  Doe  Y.Morgan,  1  Cr.  &  Me.  (p)  Ambl.  175. 

235 ;  BlundeU  v.  Oladstone,  1 1  Sim.  (q)  See  SHU  y.  Hoste,  6  Mad.  192 ; 

467,  1  Pha.  279.  NewboU  v.  Pryce,  8  Jur.  IU2;  let 

(o)  6  Yes.  42,  and  see  Doe  v.  v.  Potn,  4  Hare,  251,  &c. 
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that  idiere  the  description  of  a  legatee  is  erroneous,  the  error  not  ifistakea  inde- 

occaaoned  by  any  fraud  practised  upon  the  testator,  and  there  is  i*^"^"^i,en 

no  doubt  as  to  the  person  who  was  intended  to  be  described,  the  corrected  by 
will  not  disappoint  the  bequest*     Hence,  if  a  legacy  be     *"^  n«n« 


given  to  a  person  by  a  correct  name,  but  with  a  wrong  description  JSroct^"*  ^ 
or  addition,  the  mistaken  description  will  not  vitiate  the  bequest, 
but  be  rejected;  for  it  is  a  maxim  that  Veritas  nandnis  toUU 
irrorem  demonstrtUionis  (r)  • 

Thus  in  Standen  v.  Standen^s)^  Charles  Millar  bequeathed  Agwlierethe 
tOOL  to  trustees!,  in  trust  **  to  place  Charles  Millar  Standen  and  udV  legitu 
CaroHne  Elizabeth  Standeriy  legitimate  son  and  daughter  of  Quirles  ^  ^^h^" 
StaMdeUf  now  residing  with  a  company  of  players,"  apprentices,  the^  are  ille- 
as  the  trustees  should  think  fit     The  testator  then  directed  his  fi^^°^^ 
real  estate  to  be  sold,  and  gave  the  money,  with  the  residue  of 
his  personal  estate,  in  trust  for  his  wife  for  life,  and  after  her 
deadi,  as  to  one  moiety  for  such  person  or  persons  as  she  should 
by  deed  or  will  appoint,  and  which  she  afterwards  disposed  of  by 
will;  and  as  to  the  other  moiety,  in  trust  for  Charles  Millar 
Standen  and  Caroline  Elizabeth  Standen,  legitimate  son  and  daughter 
of  Charles  Standen^  equally,  with  survivorship  between  them,  if 
either  died  before  twenly-one  or  marriage,  with  a  further  limita- 
tion if  both  of  them  died  before  the  arrival  of  either  of  those 
periods.     It  appeared  that  Charles  Miliar  Standen  and  Caroline 
EBzabetk  Standen  were  illegitimate  children,  and  one  of  the  ques- 
tions was;,  whether  they  could  take  under  the  wrong  description  of 
legitimate  children?    It  was  contended  for  them,  that  an  inaccu- 
iBte  description  of  a  legatee  would  not  destroy  the  efiect  of  a 
legacy  given  to  him  nominatimy  therefore  they  were  entitled  to  the 
benefit  of  the  200L  and  the  moiety  over  which  the  vridow  had  no 
power  of  appointment;  and  the  Lord  Chancellar  was  of  the  same 
opinicm,  and  decreed  accordingly. 

Upon   similar   reasoning,    Lord    Abanley^s   observations    in  Smhh  bequest 
KetuuU  V.  Abbott  {t)  appear  to  be  founded.     He  said,  that  where  J^chlldTof 
a  penon  was  supposed  to  be  a  child  of  the  testator,  and  fix)m  teatator  will  be 

•  ^1  -liv-  ii^Mj  ••        •         11'     good,  although 

motivea  of  love  and  affection  to  the  cmid,  conceiving  it  to  be  his  not  in  fact  his 
own,  he  had  given  it  a  legacy,  and  it  afterwards  turned  out  that  ^^^^ 
he  was  imposed  upon,  the  child  not  being  his  own,  his  Honor 
was  not  disposed  to  determine  that  the  provision  for  the  child 
would  totally  fiul;  for  circumstances  of  personal  ejection  to  the 


(r)  Lard.B(iam*tmaz.Beg«25.  nJiun^h^i^.  Si^  /^Jch^.  niS4^ 
(*)  2  Vcs.  jun.  589 ;  Dare  v.  Geary^  cited  Ambl.  375, 5.  P. 
(0  4  Yei.  808. 


V 


170  Description  of  Legatees.  [Ch.  u. 

Ifistaketintlie  legatee  might  be  blended  with  the  gift,  which  might  entitle  the 
^^^^    child,  although  he  might  not  answer  the  character  in  which  the 

l^acy  was  given. 

As  also  legacy  Lord  AhonUy  put  another  case,  and  said,  he  would  not  have 
irife^^cp.  ^^  miderstood  that  if  a  testator,  in  consequence  of  supposed  affec- 
pellauon  of  tionate  conduct  of  his  wife,  gave  her  a  legacy  as  to  his  chatte 
teBtitor  dB^  wae,  evidence  of  violation  of  her  mamage  vow  could  be  given  fcHr 
owred.  the  purpose  of  defeating  the  bequest,  since  that  would  open  too 

wide  a  field* 

Bequest  totho       And  it  was  said  in  argument,  in  the  case  otBrettv.  Rigden{u)f 

Mid  tobegood,  ^^  ^  *  bequest  were  made  to  the  wife  of  J.  S.  and  J.  S.  after- 

thongh  at  tee-    wards  died,  whose  widow  thereupon  married  J.  D.  and  then  the 

she  was  wife  to  testator  died,  the  wife  of  J.  2>.  would  be  entitled  to  the  legacy, 

a^ndhus.     although  she  was  not  the  wife  of  J.  S.  at  the  time  the  will  took 

efiec^  and  therefore  did  not  answer  the  description  at  that  period. 

In  Schloss  V.  S^ebel{v\  a  testator,  after  naming  certain  persons 

as  trustees  of  his  children  he  might  have  with  Adelaide  ScJdoss 

his  niece,  which  he  might  marry  in  a  few  days,  bequeathed  as 

follows,  **  In  case  of  my  death,  I  leave  to  my  toife  SfiOOL  sterling; 

the  rest  of  my  fortune,  personal  and  ftuniture,  to  my  wifcy  to  my 

children  only  begot  by  her,  as  the  others  (alluding  to  some  of  his 

natural  children)  are  provided  for."    Sir  L.  ShadweUy  V.  C, 

decided  that  the  lady  was  entitled  to  the  legacy,  observing  that  it 

was  not  given  on  condition  of  the  testator  marrying  her,  but  that 

the  testator  had  described  her  in  reference  to  his  intention  of 

marrying  her. 

Legacy  to  In  Smith  V,  Campbell  (to),  the  testator  being  resident  in  India^ 

So^ivittgiii    bequeathed  the  residue  of  his  property  amongst  his  nearest  sor- 

a  particnlur       viving  relations  "  in  my  native  country  Irehmdr    When  the  tes- 

Uving^eise-^^    tatpr  died,  his  brother  and  two  sisters  resided  in  Ireland^  and 

"^^^^^fsnoA   other  two  sisters  Uved  in  America.    The  question  was,  whether 

as  the  two  latter  sisters  were  not  resident  in  Ireland,  they  were 

not  excluded  from  participating  in  the  bequest;  but  Sir  William 

Cfranty  M.  R.,  determined  in  their  favour,  upon  the  principle  that 

the  words  ^^in  my  native  countiy  Ireland/*  did  not  make  part  of 

the  description  which  the  relations  were  intended  to  answer  to 

entitle  them  under  the  bequest,  but  were  merely  descriptive  of 

the  place  in  which  the  testator  supposed  his  relatives  to  reside,  in 

which  case  it  was  immaterial  whether  the  testator  had  or  had  not 

correctly  described  the  place  of  residence  of  those  who  were 


(u)  Plowd.  344.  \:   1         (r)  6  Sim.  1.  (»)  19  Yes.  400, 405. 
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saflkiendy  ascertained  by  the  denomination  **  nearest  surviving  Mistakes  in  tlie 

rekdoDS.*  description  and 

cbaracter  of 

In  Bristow  ▼•  Bristaw  (x),  a  legacy  of  BOOL  was  given  ^'to  the  legatees. 
fcur  eldest  children  of  my  cousin  G.  B.  (naming  them)  equally,*' 
and  ^  2001  to  the  three  remaining  children  of  my  unck  G.  B/* 
the  testatrix  had  both  a  cousin  and  an  uncle  Cr.  B*,  the  cousin 
had  seven  children  only,  known  to  the  testatrix,  and  the  uncle 
had  only  one  &,  whom  the  testatrix  in  her  will  called  cousin  and 
who  had  three  children.  Lord  Langdahj  M.  R.,  held  that  the 
three  remidning  children  of  the  cousin  of  O*  B.  were  intended. 

hi  die  cases  last  stated,  the  intentions  of  testators  were  pre-  patal  when 
somed  in  favour  of  the  l^atees,  although  they  did  not  literally  £^f^  ^ 
answer  the  description  annexed  to  the  names;  but 

2.  Wherever  a  legacy  is  given  to  a  person  under  a  particular  BCstake  inde. 
description  and  character,  which  he  himself  has  faJsely  assumed;  «c"Ption  from 

.'■  ,  .  •«   deception  prao  • 

or  where  a  testator,  induced  by  the  false  representations  of  third  tised  on  the 
persons  to  r^ard  the  lq;atee  in  a  relationship  which  claims  his  |^i^i^^ 
bounty,  bequeaths  him  a  legacy  by  a  description  according  with     .    ^     ., 
such  supposed  relationship,  and  no  other  motive  for  such  bounty    ^ '      I       , 
ean  be  supposed,  the  law  will  not,  in  either  case,  permit  the    ^.  ^^^    •' 
legatee  to  avail  himself  of  the  description,  and  therefore  he 
cannot  demand  his  l^acy.    The  following  cases  will  explain  this 
proposition: 

In  KenneUv.  Ahbott^y),  Mrs.  Hickman^  under  a  power  contained  As  where  a 
in  articles  made  between  her  and  Mr.  LoveU,  prior  to  their  sup-  qu^Sbs  toTher 
posed  marriage,  made  the  following  testamentary  appointment,  supposed  hus- 
«to  my  husband  the  said  Edward  LoveU,  the  sum  of  1502.'*  istheh^band 
lir.  LooeU  at  the  time  of  this  fraudulent  marriage,  was  the  hus-  ^  mother 

^  woman. 

band  of  another  woman,  and  upon  a  question  whedier  he  was 
entitled  to  the  legacy.  Lord  Alvanley,  M.  R.,  determined  in  the 
negative,  in  consequence  of  the  fraud  practised  upon  the  testatrix 
bj  Mr.  Lovelly  observing,  that  upon  general  principles  it  would 
be  a  violation  of  every  rule  which  ought  to  prevail  as  to  the 
mtention  of  a  deceased  person,  if  he  permitted  a  man,  availing 
Umself  of  the  character  of  husband  of  the  testatrix,  which,  he 
iUsely  assumed,  and  to  whom  in  that  character  a  legacy  was 
givm,  to  take  any  part  of  the  estate  of  the  person  whom  he  so 
gio^dy  abused,  and.  who  must  be  taken  to  have  acted  upon 
die  duty  imposed  upon  her  (die  testatrix)  in  that  her  relative 
character. 

(*)  5  Beav.  289.  ,(y)  4  Ves.  802. 
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MisUkei  hi  The  principle  of  the  last  case  is  to  be  found  in  the  dvil  law, 

u'^^tc^*""  ^  ^  appears  from  a  passage  in  the  Digtst  referred  to  by  the  Court; 
Wb     rectified  ^f"^^^^'^  causom  kffota  non  obesse  verius  est,  qtda  ratio  kffondi 
by  parol  evi-      teffiUo  non  cofuBret :  sed  pkrumque  doK  exceptio  locum  kabebitf  si 
•  probetur  alias  legaturus  nonfidsse^  {z\    The  principle  contained 

^e*iteceptioii  ^  ^'^  passage,  ought  (observed  Lord  Ahanley)  to  govern  Courts 
it  practised  by  of  Justice,  and  which  he  considered  to  have  been  adopted  in  Ex 
thiTtEeTe^  j^arfe  WaUap  (a),  a  case  (said  his  Lordship)  that  took  up  so  much 
tees.  time  before  the  Lords  Commissioners,  upon  an  application  for  a 

writ  de  ventre  inspiciendo  against  a  woman,  who  had  lived  with 
Mr.  FeUoweSf  and  had  made  him  believe  she  had  been  brought  to 
bed  of  several  children;  which  he  was  weak  enough  to  suppose 
his  own.  It  was  not  a  question,  whether  they  were  his  children ; 
for  if  so,  his  Lordship  did  not  apprehend  the  decree  should  have 
been  such  as  it  was.  But  there  were  no  such  children.  She  had 
shown  him  children  as  her's  which  were  not  so ;  and  he  gave 
legacies  to  them,  as  tier  children  by  him.  It  was  held,  that  they 
were  not  entitled  There  two  things  were  wanting.  The  testator 
was  not  merely  deceived  as  to  their  being  his  children;  but  he 
was  deceived  as  to  the  other  ingredient  of  the  character,  in  which 
he  gave  them  the  legacies;  for  they  were  not  the  children  of  that 
woman. 

In  the  two  cases  last  stated,  the  mistakes  under  which  the 
testators  laboured,  originated  in  their  being  grossly  deceived  and 
imposed  upon.  The  description  and  character  of  the  legatees 
were  of  the  essence  of  the  bequests,  and  it  was  a  reasonable 
presumption  that  if  the  testators  had  known  the  real  situations  of 
the  legatees,  they  would  not  have  been  objects  of  their  bounty. 
These  authorities  are  quite  consistent  with  the  cases  before 
mentioned,  where  the  errors  in  description  were  determined  not 
to  vitiate  the  legacies,  as  not  being  essential,  and  on  the  pre- 
sumption that  personal  affection  might  have  been  ingredients  in 
the  bequests,  which  would  not  have  induced  the  testators  to 
withhold  their  bounty,  had  they  been  acquainted  virith  all  the 
circumstances  of  each  case,  a  presumption  which  could  not 
rationally  be  made  in  either  of  the  cases  last  stated. 

So  where  the  testator  and  legatee  have  a  common  knowledge 
of  an  immoral  or  criminal  act,  by  which  the  legatee  has  acquired 
the  &lse  character,  the  rights  of  the  legatee  as  such,  will  not  be 
affected  (b). 


(z)  Book.  XXXV.  tit.  I.  C.  72,  v.  6.  (a)  4  Bro.  C.  C.  90 

(b)  Giles  V.  Oilesj  1  Keen,  685. 
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3.  The  same  piindple  which  has  established  the  admissibility  icstakes  in 
of  parol  evidence  to  correct  errors  in  naming  legatees,  authorizes  f^^^ewIT**  ^ 

itB  allowance  to  rectify  mistakes  in  the  descriptions  of  them.  ■=: -jt-. 

This  erridence  may  be  reqnired  either  partially,  i.  e.  merely  to  by  parol  eri- 

laiae  a  latent  ambiguity,  to  be  removed  by  the  terms  of  the  will;  ^®°*^* 

or  it  may  be  wholly  necessary,  viz.  to  raise  the  ambiguity  and 

then  to  show  and  rectify  the  mistake.     An  example  of  the  first 

proposition  may  occur,  where  a  testator  having  two  children, 

Mary  and  Ann,  the  former  married,  and  the  latter  single,  gave 

a  legacy  ''to  his  three  grandchildren,  the  children  of  Anru^ 

Proof  of  the  different  circumstances  of  the  two  daughters  at  the 

dale  of  the  will,  would  be  admitted  to  raise  the  latent  ambiguity 

finom  the  discrepancy  between  the  description  and  the  objects, 

and  then  the  will  would  be  sufficient  to  shew  the  mistake  in 

naming  Ann  instead  of  Mary,  and  to  authorize  a  correction  of 

the  error.    An  instance  of  the  second  proposition  may  happen, 

iriiere  a  bequest  is  made  by  a  person  ^'to  the  children  of  his 

brother  Samuel^  when  in  truth  die  testator  never  had  a  brother 

of  that  name,  but  left  several  brothers,  each  of  them  having 

chDdien.    In  this  case,  parol  evidence  is  necessary  and  admis- 

fliUe,  not  only  to  raise  the  latent  ambiguity  before  mentioned^ 

bat  also  to  show  the  mistake  in  description  and  to  rectify  it,  by 

demoDstniting  what  class   of  children  were  intended  by  the 

testator,  under  the  erroneous  description  of  ''chOdren  of  his 

hrother  SamueV* 

In  support  of  these  remarks,  the  following  authorities  are 
prodnoed: 

bi  Bradwin  v.  Harpur  (c),  Mrs.  Jojckson  bequeathed  the  in-  As  wbero  tb« 
terest  of  a  sixth  part  of  her  residuary  estate  to  her  niece  Mary  ^2^<^d. 
Bradwni  for  life,  and  after  her  death  a  moiety  of  the  capital ''  to  ren,  bat  their 
the  said  Mary  Bradwm^s  grandchildren,  the  children  of  her  Jl^ugu*  ^' 
daughter  Mary^  at  their  ages  of  twenty-one :  and  the  remaining  described. 
moietiea  she  gave  to  Ann,  the  daughter  of  her  said  niece  Mary 
BradwuL    The  niece  Mary  had  two  children,  Mary,  one  of  the 
pkintiflx^  who  was  never  married,  and  Ann  who  was  married,  but 
died  before  the  testatrix,  and  previously  to  the  date  of  the  will, 
leaving  two  children,   WHUam  and  Robert  Barnes,  the  other 
plaiDt]&    After  the  death  of  the  niece,  the  suit  was  instituted, 
pnying  that  one  moiety  of  the  sixth  part  of  the  residue  might  be 
paid  to  the  plaintiff  Mary,  and  the  other  half  to  the  two  Barnes's 
upon  their  attaining  twen^-one,  on  the  ground  that  the  tes- 


(c)  Ambl  374. 
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liCstakes  in       tatrix  60  intended,  bat  by  a  mistake  of  names  had  ^ven  a  moiety 
f ^"^te^**"  ^    ^  ^®  children  of  Martfy  who  was  never  married,  and  the  other 

moiety  to  Armj  who  was  dead  at  the  time  of  the  will,  leaving  the 

children  who  were  plaintifls  in  that  suit  It  was  in  evidence  that 
the  testatrix  was  eighty  years  old  when  she  made  her  will,  and 
lived  in  Derbyihirey  and  that  Mary  Bradwinj  the  niece,  and  her 
iamily,  lived  at  St  Albans  in  HertfardsMre^  and  that  the  testatrix 
had  never  seen  her  niece's  children  or  grandchildren ;  and  the 
Master  of  the  Rolls  was  satisfied  of  the  mistake,  and  the  power  of 
the  Court  to  set  it  right  by  decreeing  according  to  the  intention; 
and  after  an  objection  for  a  want  of  parties  had  been  removed, 
the  property  in  dispute,  being  of  small  amount,  and  the  plaintiff 
Maryy  a  pauper,  his  Honor  decreed  the  money  to  be  paid* 

Mr.  Ambler  properly  observed,  in  a  note  to  the  last  case,  that 
the  former  part  of  the  description  '^  grandchildren  and  daughter^ 
was  of  itself  sufficient  to  correct  the  mistake;  u  e.  without 
ftu-ther  aid  £rom  external  evidence,  than  to  show  the  enx>r 
discoverable  from  the  application  of  the  description  to  the  objects. 
So  in  Parsons  v.  Parsons  (d)^  the  testator  created  a  trust  to  pay 
an  annuity  to  his  brother  Edward  Parsons  for  life,  and  after  his 
death  to  go  equally  among  his  children  by  his  then  present  wife. 
At  the  date  of  the  will,  the  testator  had  no  brother  living  except 
Samuel  Parsons^  who  had  a  wife  and  children,  but  four  or  five 
years  before,  he  had  a  brother  named  Edward  Parsons,  though  he 
and  his  wife  were  dead  when  the  will  was  made,  and  other 
legacies  were  given  by  it  to  his  children.  The  testator  had  been 
in  the  habit  of  calling  his  brother  Samuely  by  the  name  of  Edward 
and  Ned^  The  bill  was  filed  by  the  children  of  Samuel^  and  upon 
these  circumstances,  which  were  proved  and  admitted,  the  only 
question'  was,  whether  the  testator  intended  his  brother  Samuel, 
when  he  named  his  brother  Edward;  and  the  Lord  Chancellor, 
under  the  above  circumstances,  decreed,  without  argument,  an 
account  according  to  the  prayer  of  the  bill 

Upon  the  principle  of  these  two  cases,  a  modem  authority 
seems  to  have  been  founded.  In  Careless  v.  Careless  (e),  the 
testator  gave  600i  "  to  Robert  Careless  his  nephew,  the  son  of 
Joseph  Careless.  The  testator  had  two  brothers  called  John  and 
Thomas  Careless,  each  of  whom  had  a  son  named  Robert  but  he 
had  no  brother  of  the  name  of  Joseph.  His  freehold  estate  he 
devised,  if  he  left  no  child,  to  his  brother  John,  and  2,000i  stock 
to  his  (the  testator's)  wife  for  life ;  upon  whose  death  the  principal 


(d)  1  Ves.  jun.  266.  (c)  1  Merir.  884. 
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was  to  be  divided  into  two  parts,  one  of  which  was  to  be  in  MIstakeB  in 
trust  for  the  children  of  his  brother  ThomaSy  and  the  other  for  the  i^^^  "^ 

children  of  hb  late  sister  EUzabetk  Hemndngs.     He  then  devised  

his  copyhold  and  leasehold  estates  to  his  wife  for  life,  remainder 
to  his  nephew  Robert  Careless  in  tail,  remainder  to  his  brother 
Jcbn^  hb  heirs,  &c ;  declaring  that  if  his  nephew  Robert  died 
under  twenty-one  without  leaving  issue,  the  leasehold  was 
absolutely  to  go  to  his  brother  John  Careless,  After  these 
bequests,  the  testator  gave  his  bond  debts  to  his  wife  for  life,  and 
then  to  his  nephew  Robert  Careless^  ^^the  son  oiJohn  Careless^ 
who  claimed  the  legacy  of  5001,  in  which  he  was  opposed  by 
Robert^  the  son  of  TTiomas*  The  first  named  Robert  founded  his 
claim  upon  intimacy  between  him  and  the  testator,  and  his 
being  treated  by  the  testator,  with  the  greatest  affection;  while 
the  second  named  Robert  lived  at  a  distance  from  the  testator, 
and  was  almost  unknown  to  him.  These  £Bu:ts  were  established 
in  evidence;  and  Sir  fF.  Grants  M.  R.,  after  declaring  the 
admissibili^  of  the  evidence,  determined  in  favour  of  Robert  the 
waa(John. 

The  observation  of  Mr.  Ambler  on  the  case  of  Bradwin  v. 
Barper,  heema  applicable  to  the  last;  for  when  the  latent  error  in 
description  was  made  apparent  by  the  evidence  of  the  state  of  the 
testator*s  family,  the  manner  in  which  he  disposed  of  hia. property, 
and  particularly  of  his  copyhold  and  leasehold  estates,  together 
with  his  bond  debts,  appears  to  afford  sufficient  evidence  of 
intention  that  Robert,  the  son  of  John,  was  meant  and  that  the 
description  of  him  as  the  son  of  Joseph,  a  nonentity,  was  a  mere 
dip  of  the  pen. 

In  the  last  two  cases  the  evidence  of  the  state  of  the  testator's  Bat  evidence  of 

» J  •    •    • 

ilEanily,  when  applied  to  the  descriptions,  was  competent  to  raise  ^^f^^^?,  ^ 
a  la^nt  ambiguity  in  the  wills,  a  circumstance  necessary  to  be  admissible 
attended  to;  for  if  facts  given  in  evidence,  instead  of  raising  an  nofiu^tstonise 
ambiguity,  be  consistent  with  the  description  in  a  will,  and  a  latent  miW- 
consequently  ruse  no  presumption  of  a  mistake  made  by  the  wiU. 
testator  in   particularizing  the  legatee,  direct  evidence  of  his 
havii^  committed  such  an  error  cannot  be  received;  for  if  such 
were  not  the  rule,  the  effect  would  be   to  revoke  part  of  a 
written  instrument  by  parol,  a  result  forbidden  by  the  Statute  of 
Fiauds  {J^y     An  example  will  illustrate  these  remarks: 

Suppose  a  legacy  were  given  by  Richard  Styles  ^^  to  his  brother 
Tkamas  Styles,  and  to  John  Styles,  his  brother^ s  son;^  and  the 

(/)  29  Char.  IL  c.  3. 
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Bfisuikei  ill  the  testator  had  other  brothers,  each  of  whom  had  a  son  named  John 
f  ***^tee^°  ^    iSfyfe*,  one  of  whom  claimed  the  legacy  bequeathed  to  John  Styles 

in  the  will,  as  the  person  intended  by  the  testator,  upon  parol 

declarations  to  that  effect,  which  he  was  able  to  substantiate. 
That  evidence  could  not  be  received  if  founded  upon  proof  of  no 
other  &cts,  than  that  the  testator  had  other  brothers  besides 
TTiomas,  who  had  each  a  son  named  John  ;  for  such  circumstances 
being  quite  consistent  with  the  will,  raise  no  ambiguity  in  it,  and 
consequendy  no  presumption  of  error  in  the  description;  so  that 
the  legal  construction  of  the  devise  being  in  fiivour  of  Johfiy  the 
son  of  Thomas  Styles,  his  title  must  prevaiL  Such  in  effect  is 
the  case  of  Doe  vl  Westhtke{gy 

When  mistakes      But  supposing  a  latent  ambiguity  to  be  well  raised, — 
indMcriptions       4^  jf  neither  the  will,  nor  extrinsic  evidence  is  sufficient  to 

fytai  to  the  be-      ,  .  .  • 

quesufromin-  dispcl  the  ambiguity  arising  £rom  the  attempt  to  apply  the 
^e  evidence  to  description  of  the  legatee  to  the  person  intended  by  the  testator, 
rectify  thenu  the  legacy  must  fiul,  from  the  uncertainty  of  its  object  Suppose, 
Instance.  then,  a  legacy  to  be  given  to  Ann  James,  of  A  in  the  parish  of  C 

by  the  description  of  ^*  granddaughter"  of  the  testator,  when  in 
fact  Ann  was  his  yreat  granddaughter,  and  neither  of  B.  nor  in 
the  parish  of  C. ;  but  Jane  James,  though  not  answering  in  name, 
was  the  testator's  granddaughter,  resident  at  B.  in  the  parish  of 
C ;  now  unless  it  were  in  proof  that  the  testator  mistook  the 
name  of  Ann  for  that  of  Jane,  or  that  he  mistook  the  descrip- 
tion of  ^nn,  the  bequest  would  be  void  for  uncertainty.     It  was 
setded  in  the  case  next  stated,  that  evidence  of  mistake  in  the 
name  is  admissible  in  this  instance,  and  it  was  the  opinion  of 
Lord  Kenyon,  that  error  in  the  description  might  also  have  been 
shown  by  parol  declarations  of  the  testator,  if  made  at  the  time  of 
,  the  will ;  and  this  seems  very  reasonable ;  for  if  parol  evidence  be 
admitted  to  raise  an  ambiguity,  and  correct  a  mistake  alleged 
to  exist  in  one  part  of  the  description,  it  seems  but  fair  that  it 
ought  to  be  received,  to  show  that  the  mistake  was  in  the  other: 
Parol  declan-   c^d  with  respect  to  the  rejection  of  parol  declarations  of  a 
tor^mad^*"    testator,  because  they  were  not  made  at  the  date  of  the  will, 
any  time  ad-     it  seems  to  be  now  settled,  that  all  conversations  and  declarations 
"'^*  **  of  testators,  will  be  received  where  parol  evidence  is  admissible, 

whether  made  before,  at  the  time  or  after  the  making  of  their  wills, 
but  with  different  degrees  of  weight  and  credit  (A).    The  following 

(g)  4  Bam.  &  Aid.  57.  v.  Bayne^  7  Yes.  508,  and  see  ante, 

(h)  Per  Lord  Eldon  in  Trimmer     p.  173. 
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CBse  is  produced  in  support  of  what  has  been  stated  except  as  to  Mistakes  fai  the 
the  admission  of  parol  declarations  of  testators  made  before  or  after  f ^!S^®"  ^^ 

the  dates  of  their  wills.  

In  Thomas  v.  TTumuit  (i),  the  testator  devised  to  his  ^' grand-  When  fatal 
dau^ter,  Mary  Thomas,  of  LkchOoyd,  in  Merthyr  parish,"  the  e^nc^lL 
reversion  of  the  house  in  Water-street^  in  the  borough  of  Caer^  parol  evidenM 
mqrihaL  At  the  time  of  his  death  he  had  a  granddaughter  ^^  y  ^^' 
named  Elinor  Evans,  (one  of  the  lessors  of  the  plaintiff)  who 
lived  at  Uechlhydy  in  Merthyr  parish,  and  a  great  granddaughter, 
named  Mary  Thomas  (the  defendant)  who  was  the  only  person  of 
that  name  in  the  &mily,  and  lived  at  Greencastle,  in  the  parish  of 
liangam,  some  miles  distant  £rom  Merthyr  parish ;  in.  which  latter 
parish  she  had  never  been  during  her  life.  In  an  ejectment  tried 
at  the  assizes  for  Hereford,  the  plaintiff's  counsel  proposed,  and 
was  permitted  to  give,  parol  evidence  of  a  mistake  in  the  name  of 
the  devisee,  the  effect  of  which  was,  that  when  the  drawer  of  the 
will  read  it  over  to  the  devisor,  the  latter  observed,  there  Was  a 
mistake  in  the  name  of  the  devisee;  *to  which  the  drawer  in 
answer  said,  he  would  rectify  it;  and  the  former  replied,  that 
diere  was  no  necessity,  since  the  place  of  abode  and  parish  would 
be  sufficient ;  but  the  jury,  being  of  opinion  that  there  was  no 
8Qch  mistake,  found  a  verdict  for  the  defendant  on  the  first  count, 
which  laid  the  demise  from  EUnor  Evans  and  her  husband.  The 
daim  of  £!fiiior,  as  the  intended  devisee,  being  disposed  o^.the 
question  was  between  the  plaintiff  claiming  under  the  testator's 
oo-heiiB,  and  Mary  Thomas,  as  the  supposed  devisee,  whose 
counsel  offered  evidence  of  declarations  made  by  the  devisor 
frior  to  making  his  will,  expressive  of  regard  for  his  great  grand* 
dai^ter,  the  defendant^  and  of  his  intention  to  give  her  the  Star, 
in  Water-UreeL  This  evidence  was  rejected  upon  the  principle, 
that  it  waa  inadmissible  to  show  whom  the  testator  meant,  as  that . 
intention  was  only  to  be  collected  from  the  will.  And  although 
the  Court  of  JSn^s  Bench  declared  that  the  evidence  was  properly 
rejected,  yet  it  did  not  do  so  on  the  ground  upon  which  it  was 
&8t  lefiised,  but  because  it  consisted  of  declarations  by  the  devisor 
fa*9  before  the  date  of  his  will;  Lord  Kenyou  expressly  stating, 
that  had  they  been  made  at  the  time  of  the  will,  he  should  have 
thought  them  admissible  in  evidence  as  was  noticed  in  the  intro- 
ductory observations  to  the  case  (J).  The  decision  of  the  Court, 
therefore,  rested  upon  the  sufficiency  of  the  wUl  to  remove  the 
nibignity  which  had  been  raised  by  extrinsic  evidence  of  the 


(0  6  Term  Rep.  671.  (y)  See  preceding  page, 
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Problenatical    Circumstances  of  the  testator's  family;  but  as  the  context  was 
errors  in  de-     unable  to  dispel  the  obscurity,  and  parol  evidence,  which  miirht 

acnption  raised  fit/*»  •  -^  t*  •  ^    • 

by  parol  evi-     have  had  the  effect,  was  rejected  on  account  of  its  not  being 

°^' contemporary  with  the  will,  the  Court  was  under  the  necessity 

^fiSdeni'''  of  declaring  the  devise  to  be  void  for  uncertwnty,  Ix)rd  Kenytm 

to  establish  and  justly  observing,  that  as  Mary  Thamasy  the  person  Tiamedy  was 

will  not  ^eat   neither  granddaughter  of  the  devisor,  nor  resided  in  the  place 

^original       ^nd  parish  described,  but  Elinor  JSvans,  who  was,  was  not  named, 

was  the  testator's  ^TYZiui-daught^r,  and  lived  in  the  place  and  parish 

mentioned  in  the  will,  certainty  as  to  the  person  of  the  devisee 

could  not  be  attidned,  and  consequendy  the  heir  of  the  devisor 

was  entitled. 

The  last  case  therefore  does  not  appear  to  be  an  authority  that 
parol  evidence  is  inadmissible  to  ascertain  the  person  of  the 
devisee,  when  a  correct  name  is  followed,  by  a  fisdse  description, 
applicable  to  another  person  of  the  &mily,  but  of  a  different 
namei 

It  is  however  an  instance  of  latent  ambiguity  in  a  will,  raised 
by  extrinsic  evidence,  introducing  such  a  degree  of  uncertainty  in 
the  testator'i?  intention,  as  to  disappoint  the  devise,  in  consequence 
of  the  will  and  the  evidence  being  insufiicient  to  ascertain  the 
intended  object  of  his  bounty.     But — 

Problematical        5.  When  the  parol  evidence  is  8u£Bcient  to  raise  a  latent  am- 
misukes  m  the  biflruity  in   the  description  of  the  l^ratees,  which,  without   its 

description;  ^      «/  r  o  ^  ^ 

production,  would  have  entided  them  to  the  money  as  answering 

the  terms  of  the  bequest :  in  such  a  case,  as  the  existence  of  any 

mistake  is  problematical,  unless  the  evidence  clearly  show  error  in 

the  description,  and  that  other  persons  were  meant  by  the  testator 

instead  of  those  described,  it  will  be  insufficient  to  substitute  the 

claimants  in  the  places  of  those  answering  the  description.     And 

raised  by  parol  that  such  evidence  is  admissible,  appears  from  the  two  cases  after 

evidence.  stated  (A).     Suppose,  then,  a  bequest  to  be  made  to  the  children 

of  a  particular  person  by  his  baptismal  name,  but  which  he  had 

changed  prior  to  the  date  of  the  will,  or  to  the  children  of  a  person 

which  is  ad.      ^  ^  existence,  who  happened  to  be  then  dead;  although  parol 

missible,  and     testimony  be  admissible  to  show  those  facts,  yet  as  they  may  ha^e 

been  unknown  to  the  testator,  and  therefore  afford  no  clear 

evidence  of  his  intention  to  benefit  the  children  of  any  other 

must  be  strong,  person  than  of  him  described,  evidence  of  mistake  in  the  testator 

mi^kes!    ^  °  ^  describing  the  parent  of  the  legatees  so  as  to  entitle  children  of 

(k)  Also  see  Sir  John  Strange's  Observations,  2  Yes.  sen.  317. 
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another  peraoQ  not  mentioned  on  the  ground  that  hid  ntoie  was  Of  Ph)b]«ma. 
intended  instead  of  that  maerted  in  the  will,  must  be  stromr  and  $*^  ?"?" '" 

,  ,  ^^  descnption 

rdenoit,  or  the  children  of  the  person  described  will  be  entitled  raised  by  parol 
tothel^acy.  ^^^^^"^ 

AcoordiDgly  in  Dehnare  v.  Robelloit)^  a  testator  bequeathed  the  ^^'^ofSS* 
joteiest  of  his  residuary  estate  in  trust  for  all  the  children  of  his  eridence  to  es^ 
two  sisters  Reyne  and  EstriUa.  Reyne  was  never  married,,  and  tify  them  wluT 
prior  to  the  will  she  became  a  convert  from  the  Jewish  to  the  ^'^  !^*^®?*^^* 
Boman  CathoSe  reli^on,  also  a  professed  nun,  was  baptized  by  the  quesu. 
name  of  Marioy  and  lived  at  Genocu  In  addition  to  Reyne  and 
EdrSla,  the  testator  had  another  sister  mimed  Rebeccoj  and  both 
die  and  EstriOa  were  married,  and  resided  at  Leghorn,  Rebecca 
had  several  children  who  claimed  by  the  wDl  the  interest  be-* 
qneathed  to  the  children  of  Reyne^  upon  the  ground  that  the  latter 
name  was  inserted  by  mistake  for  that  of  Rebecca.  And  in 
rapport  of  the  claim  they  offered  parol  evidence  of  the  circum-^ 
stances  of  the  femily,  as  also  of  declarations  by  the  testator  that  he 
intended  to  provide  for  the  children  of  his  sbtcrs  at  Leghorn.  The 
introduction  of  this  evidence  was  resisted,  yet  Lord  Thurlow^  not 
only  permitted  it  to  be  read,  but  pronounced  his  decree  upon  the 
effect  of  it,  declaring  that  in  his  opinion  it  was  not  sufficient  to 
mdoce  him  to  presume  that  the  testator  meant  his  sister  Rebecca 
instead  o(  Reyne  {m\  for  the  expressions  in  the  will  were  so  large 
as  to  indace  a  belief  that  the  testator  did  not  regard  the  circum- 
slaooe  of  his  two  sisters  then  having  children  or  not,  but  that*  he 
intended  to  include  aU  the  children  they  might  possibly  have. 
He  (the  testator)  took  no  notice  of  the  situation  of  the  two  sisters 
it  Leghorn,  nor  of  that  of  the  other,  and  his  Ix>rdship  said  he  was 
not  satiaGed,  that  if  the  testator  knew  he  had  a  sister  named 
RAeeca  at  Leghorn  with  children,  he  meant  to  provide  for  them ; 
ibr  if  W>  he  would  have  named  her  by  her  right  name,  his  knowledge 
of  which  was  not  doubted.  It  was  upon  such  reasoning  that 
his  Lordship  pronounced  on  the  insufficiency  of  the  parol  evidence. 

The  laat  case  was  followed  by  Holmes  v.  Custance  (n).  There 
thetestator  gftve  ^^  to  the  children  of  Robert  Hobnesy  late  cS Norwich^ 
and  now  of  Lo/ndon^  the  sum  of  lOOJL  a  piece."  The  legacies  were 
daimed  l^  James  the  surviving  child  of  Robert  Vobnes,  but  which 
m  lesisCed  under  the  following  circumstances  that  were  proved 
in  the  cause.  The  testator  had  two  relations  named  Robert  and 
Gegrye  Holmes.    The  former  died  in  London,  previously  to  th« 


(0  8  Bro.  C.  C.  446 ;  1  Ves.  jun.  (m)  3  Bro.  G.  C.  451. 

411,  S.  e.  («)  12  Ves.  279- 
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date  of  the  wiU  leaving  the  plaintiff  his  only  child,  another,  whom 
he  had,  having  died  in  infancy.     Robert  left  Norwich  for  London 
at  an  early  age,  in  which  latter  place  he  resided  until  his  deatL 
George  HolmeSy  the  other  relative,  formerly  lived  at  Norwich,  but 
resided  in  London  when  the    testator  died.      He  had  several 
children ;  some  of  whom  lived  at  Norunch^  and  were  in  habits  of 
intimacy  with  the  testator.     The  children  of  George^  therefore, 
claimed  the  legacies  given  to  the  children  of  Robert  Hobnes, 
insisting  that  the  name  of  Robert  was  insertea  by  mistake  instead 
of  the  name  of  George.    But  Sir  fV.  Grant  y^ss  of  opinion  thai  the 
evidence  was  insufficient  to  authorize  him  to  vaiy  the  description 
in  the  will,  and  remarked  that  if  the  present  had  not  been  a  case 
of  competition,  but  the  executor  had  taken  the  objection,  the  name 
oi  Robert  Holmes  being  found  in  the  will,  very  strong  evidence 
would  be  necessary.     His  Honor  then  proceeded  to  comment 
upon  the  evidence  as  follows:  ^'As  to  the  mistake  of  the  namey 
what  I  am  to  collect  is,  either,  if  the  testator  himself  wrote  the  will, 
that  he  wrote  the  name  *'  Robert^  by  mistake  when  he  meant 
*^  George  f*  or  that,  if  another  person  wrote  the  will,  that  person 
by  misapprehension  of  the  testator's  instructions  wrote  the  name 
of  *^R(Aert^  for  ^*  George  J*    Then  considering  it  as  a  case  of 
competition,  none  of  these  circumstances  will  do.     First,  as  to 
the  description,  ^Mate  o(  Norwich/*  not  answering  to  Robert j  who 
had  not  resided  there  for  many  years,  every  one  kiiows  the  sense 
of  •^late"  is,  not  recently,  but  formerly,  of  Norwich.     Then,  as  to 
the  circumstance,  that  he  was  not  living  at  the  date  of  the  will; 
he  was  at  a  distance  and  the  testator  might  not  have  known  of  his 
death,  or  might  have  forgotten  it.     As  to  his  having  left  only  one 
child,  the  legacy  being  given  to  "the  children,"  the  testator  living 
at  a  distance,  might  not  have  known  the  state  of  his  family  and 
meant  only,  that  if  he  had  children,  they  should  have  the  l^^acies. 
In  the  case  of  Delmare  v.  RcheUo(p\  the  evidence  was  very  strongs 
amounting  to  a  high  degree  of  probability,  that  the  testator 
intended  his  sister  Rebecca;  yetLord  Thurhw  would  not  venture 
so  to  decide.  I  cannot  therefore  vary  the  will  upon  this  evidence." 
The  two  last  cases  are  authorities  for  the  admission  of  parol 
evidence  to  raise'  a  latent  ambiguity,  and  then  to  show  error  in 
description  under  circumstances  where  there  were  persons  literally 
answering  the  terms  of  the  bequests.    They  are  instances  of  Acts 
produced,  which,  when  compared  with  the  wills,  raised  presump- 
tions of  problematical  mistakes;   t.  e.  of  the  possibility  of  the 


(o)  See  preceding  page. 
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testator's  having  been  mistaken  in  describing  the  legatees ;  an  Of  ProUema. 
ambigoity  of  the  slightest  kind,  yet  sufficient  on  general  principle  j^J,^5ot  ™ 
to  aathorute  the  admission  of  verbal  testimony  to  show  in  what  produced  by 

particulars  the  errors  consisted,  and  to  rectify  them.  ^^"^  ^^* !!* 

Another  class  of  cases  fidling  under  the  head  of  problematical  ^JS^cJ^Jtim- 
eiron,  inferred  from  the  state  of  the  testator's  fiunily  compared  the  dubious 
irith  the  description  in  the  will,  and  presumed  in  order  to  sup*  ®"*^"*'^^ 
part  the  I^acies,  although  probably  no  mistakes  were  in  reality 
cominitted,  is,  when  bequests  are  made  to  a  part  only  of  a  class 
of  perscms  answering  the  same  description,  but  the  will  does  not 
distingoiah  the  particular  objects  of  the  testator's  bounty. 

It  is  settled,  that  if  a  testator  bequeath  to  part  only  of  a  number 
of  individuak  of  the  same  description,  and  none  qf  them  are 
named  nor  can  be  identified,  either  by  the  will  or  by  extrinsic 
evidence,  it  is  to  be  presumed  that  he  intended  the  whole  class  of 
penons,  and  was  mistaken  in  the  number  when  confining  his 
boon^  to  three  or  four  of  the  class  by  the  insertion  of  those  words. 
These  restrictive  expressions  are  therefore  rejected,  and  the 
entire  number  of   individuals   answering  the  description  are 
admitted  as  legatees.     Suppose,  then,  a  legacy  was  given  to  the  Legacy  to  the 
three  children  of  J.,  and  Ji.  had  four  children  at  the  time  of  the  ^^  who^hS 
will;  the  word  "three"  would  be  rejected  upon  the  presumption  four, 
of  mistake,  and  the  four  children  of  A.  would  divide  the  legacy  T^^^®™"  •"" 
among  them.     Such  a  presumption  is  doubtless  unsatisfactory, 
and  nothing  but  necessity  can  warrant  it.     That  necessity  is,  to 
ghre  effect  to  the  bequest;  for  if  all  the  children  were  not  sup* 
poied  to  be  intended,  the  legacy  would  be  void  fix)m  the  impos- 
ahility  of  discovering  which  of  them  were  intended  by  the 
deacripdon  of  three  children,  there  being  ^Smr. 

In  TomAifu  v.  TamAins  {p)y  the  testator,  after  giving  to  his  Cases, 
litter  20L  bequeathed  "  to  her  three  children  SOL  a  piece."    The 
■tter  had  four  children;  and  each  of  theybur  was  declared  to  be 
eatided  to  a  legacy  of  50L 

That  case  was  followed  by  Lord  Kenyon  in  Stehbing  v.  Walkey{q). 
The  bequest  was  of  82/.  three  per  cent  annuities,  in  trust  for  the 
tea  daughters  of  Titua  Stdbing^  in  equal  shares,  for  so  much  of 
the  tenn  therein  as  they  should  live;  and  it  either  died  before  the 
end  of  the  term,  the  whole  was  to  belong  to  the  survivor ;  but  if 
^  died  before  that  time,  the  legacy  was  to  fidl  into  the  residue. 


ip)  19  Yes.  126,  in  notes.  Beg.  Lib. ;    see    also   Berkeley   v. 

(f)  2  Bro.  C.  C.  85,  ed.  bjr  Belt,      Palling,  1  Buss.  496 ;  Lee  v.  Pma> 
mdiUted  as  corrected  bj  him  from      4  Hare,  250. 
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Problematical    Mr.  Stebbing  had  three  daughters  at  the  date  of  the  will;    and  his 
S^ption.^^"      Lordship  determined  that  the  three  were  equally  entitled 

As  to  the  ad-  "^^  ^™'  ^^  ^^  ^^  ^^^  csiseB  was  the  authority  upon  which 
mission  of  parol  Sir  W.  Grants  M.  R.,  pronounced  his  decree  in  Garvey  v.  J5KJ- 
^^^^"'*-  bert  (r).  There  Mr.  Maudtdt  bequeathed  to  the  **  three  children 
of  Deborah  Duval,  wife  of  Dr.  B.  Duval,  600/.*  Mrs.  Duval 
had  Jbur  children  when  the  will  was  made,  and  the  legacy  was 
decreed  to  the  four.  His  Honor  remarked,  that  the  ground 
upon  which  the  Court  had  proceeded  was,  that  it  was  a  mere  slip 
in  expression ;  the  meaning  was  all  children,  or  all  servants;  and 
the  Court,  cancewing  the  intention  to  be  to  give  to  each  child  so 
much,  strikes  out  the  specified  number. 

An  instance  of  the  Court  having  acted  upon  this  presumptioQ 
on  a  bequest  to  servants,  occurred  in  Sleech  v.  Thoringtok  («), 
In  that  case  a  testator  bequeathed  to  the  two  servants  who  should  be 
living  with  her  at  her  deaffi  100/.  new  South  Sea  stock,  in  equal 
shares.  The  testatrix  had  two  servants  in  her  employ  when  she 
made  her  will,  and  afterwards  took  another,  who  was  in  her 
service  at  the  period  of  her  death.  And  Sir  Thomas  Clarke, 
M.  R.,  determined,  that  the  third  servant  was  entided  with  the 
other  two,  upon  the  ground,  that  whatever  was  the  number  of 
servants  living  with  the  testatrix  at  her  decease,  she  meant  that 
the  whole  should  participate  in  the  bequest 

The  principle  upon  which  the  last  case  was  decided  applies  to 
that  next  stated.  Neither  of  them  is  so  strong  as  the  preceding 
authorities  against  the  presumption  of  mistake  in  the  testators; 
for  the  expressions  in  the  two  wills  shewed  the  intent  to  compre- 
hend all  the  persons  answering  the  descriptions,  so  as  to  authorixe 
a  rejection  of  the  restrictive  words  as  repugnant 

In  Scoti  V.  Fenoulhett  (t),  the  testator  bequeathed  to  Captain 
Compton  500L  and  the  like  sum  to  each  of  his  daughters,  if  both 
or  either  of  them  survived  Lady  Chadwick,  an  event  which  hap* 
pened.  The  captain  had  three  daughters  at  the  date  of  the  will ; 
and  first  Lord  Bathurst,  and  secondly  Lord  Thurlow,  determined 
that  the  three  daughters  were  entitled. 

In  Harrison  v.  Harrison  («),  the  bequest  was  to  the  two  sons 

and  the  daughter  of  Thomas  Zaw€11501  each.    The  Master  found, 

*  that  at  the  time  of  making  the  will  and  the  death  of  the  testator, 

Thomas  Lovell  had  Jive  children  living,  namely,  one  son  znAfbur 

daughters.     Sir  John  Leach,  M.  R.,  upon  the  authority  of  the 


(r)  19  Ves.  125.  (0  1  Cox,  79. 

(«)  2  Vc«.  sen.  561.  {«)  I  Russ.  &  Myl.  72, 
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cues  befi»e  dted  {v\  held  that  each  of  the  five  children  was  Problematical 
eDtiaedto50i  !!!?'!;^'^'^ 

Bcnption. 

hi  Lord  Sebey  y.  Lord  Lake  (ti^),  the  bequest  was  to  pay  an 


afinuity  Xo  E*  H.  duruig  her  Ufe,  and  after  her  death  to  her  Jhe  mLiono^parol 
daughtersy  and  the  surnvors  and  surviyor  of  them :  it  appeared  eyidence. 
that  E.  HL  had  five  sons,  and  only  one  daughter  and  Lord 
Langdak,  M.  R.,  held  that  the  daughter  alone  was  entitled  to  the 
ammity  for  life  on  the  death  of  her  mother. 

In  all  these  cases,  evidence  dehors  the  wills  of  the  state  of  the 
fiunilies  of  the  l^atees  was  necessarily  admitted,  and  firom  which 
sprung  the  uncertainty  in  regard  to  the  particular  persons  in- 
tended by  the  testators,  who,  in  bequeathing  to  a  specific  number 
of  a  class  of  individual^  omitted  to  distinguish  the  select  objects 
of  their  bounty  fit>m  the  rest.  K  then  the  Court  had  not  in  the 
preceding  cases  rejected  the  restrictive  words,  and  let  in  all  the 
penons  in  each  descript  class,  the  legacies  must  have  b^en  void 
ifx  uncertainty;  for  no  evidence  was  ofiered  of  intention  in 
&vour  of  any  of  the  individuals  in  preference  to  the  others. 

That  such  evidence  would  have  been  admissible,  will  appear 
OQ  re&reoce  to  the  cases  in  this  and  the  two  preceding  sections. 
It  is  true  that  the  decree  in  Dowset  v.  Sweet  (j?),  as  to  this  point, 
wems  to  the  contrary;  but  that  decision  has  been  always  con* 
adered  of  no  authority.  The  testator  gave  ^Uo  the  son  and 
daiq;hter  of  W.  Wicker^  a  legacy  of  10021  Wicker  had  four  sons 
and  one  daughter;  and  upon  a  question  as  to  which  of  his  sons 
was  entitled,  it  was  determined  that  none  of  them  should  take 
the  legBtcj  in  consequence  of  the  uncertain^  of  description,  but 
that  the  daughter  should  receive  the  whole. 

Upon  this  decision  Lord  Thurlaw  made  the  following  remarks:  ObservatioDf 
^It  IS  almost  impossible  to  say,  that  if  there  be  a  bequest  to  the  ^J^^^^ 
ion  and  daughter  of  one,  who  at  the  time  of  the  bequest  has  four  Swml 
SODS  and  a  daughter,  there  is  not  such  a  dissonance  between  the 
state  of  the  fiicts  and  of  the  bequest  as  to  let  in  satis&ctory 
mdence  that  one  son  was  meant,  as  it  is  clear  that  he  meant  one. 
It  is  within  all  the  rules  of  latent  ambiguity.    I  suppose,  there- 
fbie,  that  the  case  otDowsetv.  Sweet  went  upon  the  ground,  that 
Ae  eYidence  was  not  sufficient  to  show  the  intention,  and  then  it 
became  uncertam." 

Whether  the  defect  in  the  evidence  ought  to  have  produced  a 


(v)  Tamkmg  v.  Tamkuu,  Scott  v.      Hare  v.  Cartridge,  13  Sim.  165. 
FcunAetf,  and  Game^  v.  HMert.  (x)  Ambl.  175. 

(v)  1  Beav.  146.  151 ;   see  also 
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Problematical    decree  against  the  sons>  as  supposed  by  Lord  Thurlaw^  is  open 

•KrTtion  ^      ^  tiiese  observations :  that  there  seems  as  much  reason  to  preswrn 

— - —  the  testator  or  transcriber  of  the  will  to  have  made  a  slip  in 

As  to  the  ad-  ,  , 

miaaion  of  parol  writing  the  word  SOU  for  sons,  as  that  the  testators,  in  the  pre- 
evidenoe.  ceding  cases,  were  mistaken  in  the  number  of  legatees.    The 

state  of  fFicher*8  fiimilj,  when  compared  with  the  description  in 
the  will,  cannot  iGiil  to  strike  every  reader  of  the  great  probabili^ 
that  all  his  sons  were  intended  to  be  included  by  the  testator, 
and  that  the  omission  of  the  letter  s  to  son  was  a  mere  clerical 
mistake.  The  will  itself  seems  to  be  sufficient  to  correct  it;  for 
where  a  man  has  sons  and  one  daughter,  and  a  bequest  is  made 
to  his  *'son  and  daughter,"  the  intention  of  the  testator  to  provide 
for  an  the  sons,  as  well  as  the  onfy  daughter,  is  so  apparent,  as  to 
convince  every  person  of  common  intellect  that  the  omission  of 
the  letter  s  to  "  sons"  ^as  a  mere  slip  of  the  pen.  The  case  is 
quite  different  from  that  of  a  legacy  to  one  of  the  sons  of  a 
particular  person,  who  had  many;  for  there  the  ambiguity  is 
patent  upon  the  will,  and  only  one  of  the  sons  was  intended, 
who  not  being  designated,  and  evidence  to  ascertain  him  being 
inadmissible,  the  bequest  is  necessarily  void  for  uncertainty  (y). 
Eyidenoe  ad-         That  evidence  is  admissible  to  ascertain  what  particular  persons 

iniasiblc  to  , 

show  the  child^  Were  intended  under  the  bequest  to  the  three  children  of  A.  when 

"der'a°b^      ^'  had/owr  or  more,  the  following  is  an  authority: 

quest  to  the  In  Hampshire  v.  Pierce  (r),  the  testatrix  bequeathed  lOOi  "to 

o/*i\hen^.  the/(wr  children  of  her  late  cousin  Elizabeth  Bamfieldf*  who  at 

had  four  or        the  date  of  the  will  liad  two  children  by  a  former  husband,  and 

four  by  a  second,  all  of  whom  survived  her.     Upon  a  question 

whether  parol  evidence  was  admissible  to  show  that  the  testatrix 

meant  the  four  children  of  Mrs.  Bamfield  by  her  second  husband. 

Sir  John  Strange^  M .  R.,  decided  in  the  affirmative :  because  the 

evidence  which  removed  the  latent  ambiguity  raised  by  the  intro* 

duction  of  the  state  of  Mrs.  Ban^flelis  family,  did  not  contradict 

the  will,  but  merely  determined  which  four  of  the  children  were 

intended  by  the  testator,  and  he  determined,  upon  the  evidence, 

in  favour  of  the  four  children  of  Mrs.  Bamfield,  by  her  second 

husband. 

t^"^\h  wSi       ^^^  when  the  effect  of  parol  evidence  would  be  to  contradict 

as  to  proiethat  the  will,  it  cannot  be  received  in  the  face  of  the  Statute  of  Frauds. 

qae^to  child.        Accordingly,  in  the  same  case  of  Hampshire  v.  Pierce,  the  tes- 

ren  generally,    tatrix  gave  "to  the  children  of  her  late  cousin,  Elizabeth  Ban^ld, 

them  were        300^1"    Evidence  was  tendered  to  show  that  she  meant  the  four 

iutended.  

(y)  2  Vern.  ©4.  (z)  2  Ves.  sen.  216. 
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diiUren  which  EKzabetk  had  by  her  second  husband^  in  exclusion  Problematical 
of  the  two  by  her  first;  although  they  were  included  under  the  erron  inde- 

deecription  in  the  wilL     But  Sir  John  Strcmgey  M.  R.,  rejected '- 

the  evidence  for  the  reason  before  mentioned,  and  declared  that 
all  the  diildren  oi  EKzabeth  were  entitled. 

Having  in  the  two  preceding  sections,  traced  the  consequences 
of  enors  in  the  names  and  descriptions  of  legatees,  which  were 
discoivered  upon  the  production  of  extrinsic  evidence,  we  shall 
lasdy  consider — 

Sect.  XIX.    The  Consequences  of  Imperfect  Des-  imperfect  de- 

.    ^.  /.  r  X     T  a  •  scriptionaof 

cnptions  of,  or  reference  to  Legatees  appeanng  upon  legatoeg  ap. 
THE  FACE  OF  WILLS,  and  whcn  PAROL  Evidence  is  p^^*  ^°  ^^ 

J     •     •!  I  When  and 

aonilSSlble,  when  not  rec. 

tified  by  parol 

Instances  of  imperfect  descriptions  of,  or  references  to  legatees  eyidenoo. 
appearing  upon  the  face  of  wills  may  occur :  1.  When  a  blank  is  CoiMeqnences 
left  for  the  Christian  name  of  a  legatee ;  or,  2,  where  the  whole  descriptions  of 
name  is  omitted ;  or,  3,  when  the  testator  has  merely  written  the  ^«8f**««»' 
inidab  of  the  name ;  or  4,  when  legatees  have  been  once  accu- 
ntely  described,  but  in  a  subsequent  reference  to  one  of  them,  to 
take  an  additional  bounty,  the  person  intended  is  doubtful,  from 
ambiguity  in  the  terms;  or,  5,  where  from  the  ambiguity  of  the 
bequest  generally,  it  cannot  be  ascertained  who  are  the  persons 
Ae  testator  intended  should  take  the  fund. 

For  the  sake  of  perspicuity,  it  is  proposed  to  consider  each  of 
the  before-mentioned  subjects  in  regular  order;  first  premising 
that  it  18  a  general  rule  that  parol  evidence  is  admissible  upon 
hunt  ambiguities,  and  not  upon  ambiguities  which  are  patent,  i,  e. 
tQch  as  are  apparent  upon  the  will  itself.     That  this  distinction  Distinction 
is  attended  with  minute  nicety  of  discrimination  in  some  instances,  J^**®?  tbe  am- 

«  biguity  IS  latent 

wiU  i^pear  from  cases  afterwards  produced.  If,  when  upon  or  patent 
opening  wills,  such  bequests  are  found,  as  "  to  Jones,  the  son^ 
of  Janes;''  or  "to  Mrs.  B.^  and  parol  evidence  is  admitted  to 
aseertain  the  persons  intended  by  those  ambiguous  terms,  it  would 
seem  a  vain  attempt  to  justify  that  admission  upon  the  doctrine 
of  hteni  ambiguity,  when  the  ambiguity  is  patent  upon  the  will. 
The  principle  upon  which  parol  testimony  is  admitted  in  those 
cases,  18  probably,  in  the  firat  of  them,  a  presumption  of  possible 
igoomiGe  in  the  testator  of  the  Christian  name  of  the  legatee,  and 
in  the  second,  a  similar  presumption  of  his  being  in  the  habit  of 
calling  the  person  by  the  name  of  Mrs.  B.  Presumptions,  which 
bebg  raised  upon  the  face  of  the  will,  maj  be  confirmed  and 


L 
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Imperfeot  de.    explained  by  extrinsic  evidence.      Upon   tbese   grounds  the 

scnptions  of      admission  of  parol  evidence  in  those  two  instances,  will  be  con- 
legatees  &ppa-  , 
rent  on  wills,     sistent  with  the  established  doctrine  of  its  admissibility,  to  raise 

Whentnd  and  remove  latent  ambiguities  (of  which  examples  have  been 
?fi*d  b°*  aroi  ^^^^  given);  and  of  its  not  being  admissible  when  offered  to 
evidence.  explain  a  patent  ambiguity  in  the  will,  of  which  the  Court  of 

King^s  Bench  proposed  an  instance  in  Edward  AWumCs  case  (a): 
Denaeto  one     <^If  ^.  by  deed,  give  goods  to  one  of  the  sons  of  X  &  who  has 
J.  s.  not  to  be    several  sons;  he  shall  not  aver  which  son  he  intended;  for  by 
*^P^"°^^^  judgment  in  law  upon  this  deed,  the  gift  is  void  for  the  uncertainty, 
which  cannot  be  -supplied  by  averment*'    And  there  is  no  differ- 
ence between  a  deed  and  a  will  as  to  this  matter  (i).    We  shall 
now  proceed  to  consider— 

Parol  evidence  1.  When  a  blank  is  left  for  the  Christian  name  of  the  legatee. 
romiW^  Uank  T^t  parol  evidence  is  admissible  to  supply  an  omission  of  the 
for  Christian  jChristian  name  of  a  legatee,  is  proved  by  the  case  of  Price  v. 
Page  (c),  in  which  the  testator  bequeathed  "to  Price,  the 
son  of  JWc6,  the  sum  of  lOOil''  No  person  but  the  plaintiff 
claimed  the  legacy,  and  he  produced  evidence  ftom  which  it 
appeared,  that  he  was  the  son  of  a  niece  of  the  testator;  that  his 
father's  and  grandfather's  names  were  Price,  that  the  testator  had 
no  other  relation  of  that  name,  that  he  lived  on  terms  of  affection 
with  the  plaintiff,  contributed  to  his  maintenance,  placed  him 
with  an  attorney,  and  paid  the  duty  on  that  occasion,  and  that 
the  testator  said  he  had  or  would  provide  for  the  plaintiff,  and 
that  he  had  left  him  something  by  his  will  Upon  this  evidence. 
Lord  Ahanley  determined  in  fistvour  of  the  clainL     But^— 

Not  a  blank  for  .    2.  When  the  omission  consists  of  the  entire  name  of  the 

an  entire  name*  i^g^tee,  parol  evidence  cannot  be  admitted  to  supply  the  blank, 

for  that  would  amount  to  a  bequest  by  oral  testimony. 

'     Thus  in  fFinne  v.  Zdttktan  (d),  A.  bequeathed  all  his  personal 

estate  to  his  executor,  leaving  a  blank,  and  died  without  naming 

any  person  executor.     The  l^acy  was  adjudged  to  be  void. 

So  in  Baylis  v.  The  Attorney  Crenerad  (e),  the  testator  gave 
200^  to  the  ward  of  Breadrstreet,  according  to  Mr.  his  wilL 

Lord  Harduncke  would'  not  allow  the  blank  to  be  supplied  by 
parol  evidence. 


(a)  S  Hep.  155,  a.  (d)  2  Ch.  Ca.  51. 

(b)  2  Vera.  624.  (e)  2  Atk.  239. 

(c)  4  Vea.  680. 
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And  in  Hunt  ▼•  Hort  (J)y  a  woman  devised  her  houses  in  town  imperfect  de- 
and  at  Richmond  to  her  niece,  Dame  Margaret  Hart,  and  Richard  fC"Pi5on  o^ 
Baker,  her  attorney,  in  trust  to  sell     She  then  gave  some  pic-  rent  on  wills. 
tures  specifically,  and  thus  proceeded:   **my  other  pictures  to  When  and 
become  the  property  of  Lady  (leaving  a  blank  after  the  J[^^  ^°*  ^j 

word  lady).     The  testatrix  then  made  her  niece,  Harriet  Hunt,  evidence. 
residuary  l^atee,  and  appomted  Lady  Hart  and  Richard  Baker  And  mere  men- 
her  executors.     Lord  Thurhw  was  of  opinfon  that  he  could  not  ^e^wVioul' 
supply  the  blank  by  parol  evidence,  and  observed,  that  where  blank. 
there  was  only  a  title  given,  it  was  the  same  as  a  total  blank. 

3.  I^  however,  a  legatee  be  described  by  initials  of  his  name 
only,  parol  evidence  may  be  given  to  prove  his  identity. 

This  was  done  in  the  case  of  Abbot  v.  Masde  (g\  where  the  Admitted 
bequest  vras,  ''Pint  silver  mug,  and  all  my  china  to  Mrs.  (?.,  only  appear. 
and  lOL  for  mourning."  Mrs.  Greffg  claimed  the  legacies,  and, 
the  Master  having  refused  testimony,  offered  to  show  that  she 
was  the  person  intended;  excQption  was  taken  to  his  report 
Upon  which  the  Court  declared,  that  he  ought  to  receive 
evidence,  but  legal  evidence,  to  prove  who  Mrs.  £r.  was. 

4.  And  with  respect  to  a  patent  ambigui^  arising  from  an  Rejected  to 
imperfect  reference  to  one  of  two  legatees  correctly  described  J^o'perrons** 
in  a  {Hrior  part  of  the  will,  parol  evidence  is  inadmissible  to  show  were  meant 
which  of  them  was  intended,  so  that  the  additional  legacy  in-  guous  refer. 
tended  for  the  one  will  depend  upon  the  removal  of  the  obscurity  ^^^  "  ^® 
by  a  sdund  interpretation  of  the  whole  will 

An  instance  of  this  kind  occurred  in  a  case  of  Castkdon  v. 
T^umer  (A).  The  testator  gave  his  real  estates  to  his  wife 
AUeiOj  for  life,  remainder  to  3f.  Dintan,  niece  to  his  said  wife. 
Bern,  he  gave  'Uhe  use  of  5002.  stock,  for  and  during  her  life,  but 
after  her  death,  he  gave  the  5002.  among  the  brothers  and  sisters 
of  the  said  viife.'*  The  question  was,  whether  by  the  relative 
word,  her,  the  niece  or  the  wife  was  intended;  and  it  seems 
that  parol  evidence  was  offered  of  the  testator*s  intention  (z), 
but  Lord  Hardwiche,  after  rejecting  that  testimony,  determined 
in  &Tonr  of  the  wife,  upon  a  soudd  and  grammatical  construction 
of  the  wilL 

The  last  case  was  followed  by  Fox  v.  CoJUns  (J\  but  differing 


(/)  8  Bpo.  C.  C.  311.  (0  2  Ves.  sen.  217. 

(f)  8  Yea.  14S.  (7)  2  Eden,  107. 

(A)  8  Atk.  2^7. 
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from  it  in  this  particular,  that  no  parol  evidence  waa  ofiered,  and 
if  any  had  been  tendered,  the  case  just  stated  would  have  been 
an  authority  for  rejecting  it     In  Fox  v.  CoBins  the  testator  first 
provided  for  Sidney  ColKns,  the  second  daughter  of  his  deceased 
uncle,  Thomas  Collins,  late  of  Huntingdon.     He  next  made  pro- 
vision for  the  son  of  his  said  uncle  Thomas,  and  then  gave  a 
legacy  to  the  defendant  Ann  CoBins,  of  St,  Ives,  a  daughter  of  his 
unde  Thomas;  and  also  a  l^acy  to  Edward  ColHns,  a  grandson 
of  Thomas;  but  if  Edward  died  before  the  Jtestator,  the  legacy 
was  to  go  to  his  children,  if  he  left  any ;  and  if  there  were  none, 
the  money  was  to  be  applied  as  part  of  the  testator's  residuary 
estate.     The  next  objects  of  the   testator's  bounty  were  the 
descendants  of  his  deceased  uncle,  Robert  CoOms,  one  of  whom 
was  named  ^inn  CoOins,  and  resident  at  Bromyurd  in  Huntingdon, 
and  was  so  described.     The  testator,  after  giving  some  legacies, 
bequeadied  his  residuary  personal   estate  ^^to  the  said  Sidney 
Collins,  Ann  Collins,  and  Sarah  Collins,  in  equal  shares."     The 
question  was,  which  of  the  two  Ann  ColUns  was  meant  by  the 
testator;   and  Lord  Northxngton   determined  in  fiivour  of  Ann 
ColUns  of  St.  Ives,  the  daughter  of  Thomas,  the   unde;    1st, 
because  the  descendants  of  Thomas  appeared  to  be  the  primaiy 
objects  of  the  testator's  bounty,  and  as  such  first  named  in  the 
will;  and  the  direction  for  the  legacy  to  Edward  (grandson  of 
Thomas)  to  fall  into  the  residue  upon  the  contingencies  before 
mentioned,  appeared  to  his  Lordship  material  evidence  of  the 
testator's  intention,  that  the  residue  should  be  divided  among 
the  descendants  of  Thomas;  and,  2ndly,  because,  in  addition 
to  those  circumstances,  the  name  ^^Ann  Collins^  in  the  residuary 
clause  was  placed  between  two  of  the  descendants  of  Thomas, 
whence  his  Lordship  was  satisfied  upon  what  appeared  in  the 
will,  that  Ann  Collins  the  daughter  of  Thomas,  was  the  person 
designated  by  the  description  of  "  Ann  ColUns.^ 

In  the  case  ofDent  v.  Pepys{k),  the  testator  gave  two-fifths  of 
the  residue  of  his  estate  to  trustees,  upon  trust  for  the  benefit  of 
the  children  of  his  eldest  sister  Mary,  namely,  between  Elizabeth, 
Creorge,  and  Nathan,  or  their  respective  families,  in  the  following 
proportions,  viz.,  for  the  fiimily  of  the  testator's  eldest  nephew 
(**  there  being  four  now  living,")  one-twelfth  part  of  the  two-fifths 
equally  among  the  said  four  children  of  his  said  nephew  William, 
and,  subject  thereto,  he  directed  the  residue  of  the  two-fifth 
parts  "to  be  divided  and  equally  distributed  among  the  four 


(k)  Mad.  &  Geld.  350. 
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ftmSies  or  children  of  my  said  nephew  WUHam.^    The  testator  imperfect  de- 
then  bequeathed  the  remaining  three-fifths  among  various  persons,  "criptioii  of 
not  including  the  children  of  his  sister  Mary.    The  question  rent  on  wi^ 
was,  whether  the  name  of  the  testator's  nephew  William  was  not  when  and       ' 
inserted   by  mistake   in   the  bequest  of  the   two-fifths,   (after  ^fi®??^"^ 
deducting  the  one-twelfth),  for  that  of  the  testator^s  sister  Mary;  eyidenoef™ 
and  Sir  John  Leach^  V.  C,  decided  in  the  affirmative,  and  that 
the  two-fifths  were  divisible  accordingly  between  the  four  children 
of  the  testator's  daughter  Mary. 

5.  Where  firom  the  general  ambiguity  of  the  bequest,  the 
persons  intended  cannot  be  ascertained. 

The  ambiguity  of  the  bequest  in  the  recent  case  of  Thimer  v.  When  from  the 
Frederick{l),  induced  Sir  L.  ShadweU.Y.  C, to  determine,  that  a  ^^^^ 
legacy  given  ^^to  suth  person  or  persons  as  shall  then  be  entided  quest  legatees 
to  my  personal  estate"  was  void  for  uncertainty,  and  should  be  dis-  ^^l^ined. 
tribatable  as  in  case  of  an  intestacy;  for  when  the  event  adverted 
to  by  the  testator  should  take  place  he  would  have  no  personal 
estate  to  dispose  of  as  it  woidd  all  be  distributed. 

Again  in  Fowler  v.  Garlike(m)y  the  bequest  was  of  a  residue  to 
the  executors,  to  dispose  of  the  same  at  such  times  and  for  such 
purposes  as  they  should  think  fit,  it  being  the  testatrix's  mtention 
the  distribution  thereof  should  be  left  entirely  to  their  discretion; 
and  Sir  John  Leach,  M.  B.,  decided,  that  the  bequest  was  void 
br  uncertainty,  and  that  the  executors  were  trustees  for  the  next 
of  kin. 

So  in  Hqffinan  v.  Hankey  (n),  the  testator  bequeathed  1,000Z.  to 
his  executors  upon  trust  '^  to  be  invested  in  the  fimds  during  the 
lives  of  the  survivors  or  survivor,  for  the  widows  of  A.  and  B.yto 
be  divided  between  them  share  and  share  alike."  Sir  John 
Leaehf  M.  R.,  decided,  that  the  bequest  was  void,  for  it  was 
impossible  to  put  any  rational  construction  upon  it 

So  a  l^acy  to  A.  or  B.  is  void  for  uncertainty,  but  not  to  A. 
or  B.9B  C.  shall  appoint  (o). 

In  ThomoMon  v.  Maes  {p\^  bequest  ^*  to  my  next  nearest  heir 
and  so  on**  was  held,  by  Lord  Lanydale,  M.  R.,  to  be  void  for 
mcertain^. 

(2)  5  8im.466.  (o)  Longmore  v.  Broom^  7  Yes. 

(«)  1  Bum.  &  M.  282;  see  also  12S ;  Zee  y.  Ohey,  1  Yo.  &  C.  (E) 

2  Keen,  2.^5 ;  8  Mjl.  &  C.  507.  550,  and  see  Doey.  Hiscodis,  5  Mee. 

(a)  8  Myl.  &  K.  376,  for  a  further  &  W.  863.                                       ly        / 

ioftaaoe  of  legactea  void  for  uncer-  (p)  5  Beav.  77.  J^^u^^^^f-  y /^*/u€,  /S/ 
tntjy  see  Baker  r.  Newton^  2  Beav. 
112. 
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CHAPTER  III.  * 

Of  Spedjic  Legacies. 

IT  is  proposed  to  consider  in  this  Chapter^  what  are  and  what 
are  not  Specific  Bequests  of  personal  property.  The  subject 
will  be  discussed  under  the  following  arrangement: 

Sect.  L       What  are  specific  Legacies,  and  the  privi- 

leges  and  disadvantages  attending  them. 

Sect.  II.     Specific  Legacies  of  individual  personal 

chattels. 

Sect.  III.  Specific  Legacies  of,  and  relating  to,  real 

chattels  and  estates. 

1 , — Of  real  chattels^ 

2. — Of  rents  and  annuities  out  of  real  chattels  and 

estates. 
3. — Of  gross  sums  of  money  out  of  them — and 
4. — Of  the  produce  from  their  sales. 

Sect.  IV.     Specific  Legacies  of  sums  of  money  and 

personal  annuities. 

1. — Of  money. 
2. — Of  annuities. 

Sect.  V.       Specific  Legacies  of  stock  or  aimuities  in 

public  fuvds^  or  shares  in  public  com- 
panies. 

I. — Effect  of  "  wiy"  preceding  the  word  "  stock/*  or 

shares. 
2. — Bequests  of  stock  generally. 
3. — Construction  when  stock  is  bequeathed  generally 

in  a  particular  fund. 
4. —    -     -    -    when  expressly  *^o\xV*  of  particular 

stock. 
5. —    «    -    -    when  not  expressly  out  of  stock, 

but  stock  is  mentioned  as  the  fund  in  which 

the  money  bequeathed  is,  or  is  supposed  to  be 

invested. 
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Sect.  VI,     Colonial  property. 

Ltegacies  of^  token  and  token  not  specific. 

Sect.  VIL  Legacies  of  debts. 

1. — fFken  specific. 
2. — fFken  noi. 

Sect.  VIII.  Bequests  of  general  personal  estate. 

1. — JVken  specific, 
2.— fFken  not. 


Sect.  I.  What  are  Specific  Legacies,  and  of  the       What  are  spe* 
privileges  and  disadvantages  attending  them.  '- 

A  regular  specific  legacy  may  be  defined,  ^'  The  bequest  of  a  Definition  of. 
pardcular  thinfi^  or  money  specified  and  disdngoished  ^om  all 
otheiB  of  the  same  kind,  as  of  a  horse,  a  piece  of  plate^  money  in 
a  parse,  stock  in  the  public  funds,  a  security  for  money,  which 
would  immediately  vest  with  the  assent  of  the  executor."  It 
differs  firom  a  general  or  *  pecuniary  legacy  in  this  respect,  that 


*  In  dasnng  legacies,  the  words  "•  general  and  specific**  will  throughout 
the  present  work  be  exclusively  adopted,  though  there  is  highly  respectable 
anthoritf^  Ibr  using  the  word  **  pecuniary**  synonymously  with  "  general  :** 
It  is  not,  however,  strictly  accurate,  for  every  general  legacy  is  not  pecu- 
niary (t.e.)  relating  to  money;  and  one  species  of  specific  legacy  is  of  a 
pecnniary  nature,  so  that  there  may  be  either  a  general  pecuniary  legacy,  or 
aqwcific  pecuniary  l^;acy.  The  terms  ^  general**  and  ** specific**  answer 
erery  purpose,  without  involving  any  ambiguity. 

In  ^e  case  of  Bcnglas  v.  Congtwe,  1  Keen,  410,  a  question  arose  upon 
the  ambiguity  of  the  words  *^  pecuniary  legacy  ;**  the  testator  gave  £50,000 
3  per  cent,  consolidated  annuities  to  ilf  .  i9.  to  be  transferred,  within  six 
months  after  his  decease,  to  her  or  as  she  should  direct,  for  her  sole  and 
Kparate  use ;  and  after  making  several  specific  bequests  he  gave  sums  of 
money  to  several  persons  named ;  and  directed  that  the  duty  upon  all  the 
peaaiary  legacies  thereinbefore  bequeathed  should  be  paid  out  of  his  general 
penonal  estate.  One  of  the  questions  was,  whether  tiie  duty  on  the  legacy 
of  £50,000  consols  should  be  paid  out  of  the  testator's  personal  estate.  Lord 
Xsagdaie,  M.  R.,  decided  in  the  n^^tive,  observing,  that  in  the  case  of 
AbClom  V.  Sutton^  15  Yes.  319,  and  Omnumey  v.  Butcher^  1  Tur.  &  Russ. 
SSO,  H  was  held,  that  stock  did  not  pass  by  the  word  **  money  ;**  and,  having 
Rgirdto  those  authorities,  he  could  not  consider  a  legacy  for  a  sum  of 
itock,  as  a  pectmiary  l^acy.  The  reader  will  observe  in  the  last  case  that 
the  question  was  not  whether  the  legacy  of  consols  was  general  or  specific ; 
for  It  is  conceived  there  could  not  be  a  doubt  that  it  was,  speaking  techni- 
edly,  s  pecuniary  or  general  legacy  and  not  specific;  but  tiie  inquiry  was, 
^  test^toc^s  meaning  by  the  words  pecuniary  legacies ;  and  the  Court  upon 
^  amthorities  cited,  held  that  he  intended  legacies  of  sterling  money. 
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if  there  be  a  deficiency  of  assets,  the  specific  legacy  vdU  not  be 
liable  to  abate  with  the  gene]*al  legacies;  and  on  the  other  hand, 
if  such  specific  legacy  be  disappointed,  as  by  failure  of  the 
specific  fund,  the  legatee  will  not  be  entitled  to  any  recompenoe 
or.satisfaction  out  of  the  personal  estate  of  the  testator  (;). 

But  there  are  legacies  of  quantity  in  the  nature  of  specific 
l^acies,  as  of  so  much  money  with  reference  to  a  particular  fund 
ior  their  payment  (r).  This  kind  of  legacy  is  so  far  general^  and 
differs  so  much  in  effect  fit>m  that  first  described,  that  if  the  fimds 
be  called  in  or  fail,  the  legatees  will  not  be  deprived  of  their 
legacies,  but  be  permitted  to  receive  them  out  of  the  general  assets; 
yet  the  legacies  are  so  far  specific,  that  they  will  not  be  liable 
to  abate  with  general  legacies  upon  a  deficiency  of  assets  («). 

It  is  true,  that  this  anomalous  kind  of  specific  legacy  was 
thought  a  refinement  by  Lord  TTiurhw  in  Ashbumer  v. 
M'Chjare(t);  yet,  it  will  appear  from  the  authorities  after-men- 
tioned, that  a  distinction  has  been  established,  in  accordance 
with  the  civil  law  («),  between  the  bequest  of  a  sum  of  money, 
with  reference  to  a  security  or  debt  for  its  payment,  and  the 
gift  of  the  seciuity  itself,  and  that  they  are  attended  with  the 
different  consequences  before  stated.  We  shall  proceed  to 
consider, — 

Sect.  II.  What  Legacies  of  individual  personal 
Chattels,  are  and  are  not  specific. 

Hie  intention  of  testators  upon  this  subject,  as  in  every  question 
on  the  construction  of  wills,  is  the  principal  object  to  be  ascer- 
tained ;  and  it  is  therefore  necessary,  that  the  intention  be  either 
expressed  in  i^eference  to  the  thing  bequeathed,  or  otherwise 
clearly  appear  from  the  will,  to  constitute  the  legacy  specific. 


(g)  1  Vera.  31 ;  IP.  Wms.  422,  540,  679 ;  3  P.  Wma.  385 ;  8  Bro.  C.  C- 
160 ;  see  also  Walker  v.  Laxton,  1  To.  &  Jerv.  Exch.  557. 

(r)  Touchst.433;  Ambl.310;  4Ves.565;  3  Vet.  &Bea.5;   3  Myl.  k 
K.  579. 

(«)  2  Ves.  Jan.  640;  5  Ves.  206 ;  Acton  v.  Acton,  1  Meriv.  178. 

(0  2  Bro.  C.  C.  108. 

(tt)  Si  testator  scripserit  aureos  quadringentos  Pamphilse  dari  volo,  ita  at 
infra  scriptnm  est,  ab  Julio  autore  aureos  tot,  et  in  castris,  quos  habeo  tot, 
et  post  multos  demum  annos  deoesserit  cum  jam  omnes  summe  in  alios  nana 
translatse  essent,  responsum  fuit ;  Pamphilse  quadringenta  deberi ;  quia  Tero 
flimilius  est  patrem  familias  demonstrare  potius  hieredibus  voluisse,  unde 
aureos  quadringentos  sine  incommodo  rei  familiaris  contrahere  poaaent, 
qulun  conditionem  fidei  commiso  injecisse,  quod  ab  initio  pure  datum 
Voet  on  Pand.  35,  tit  I,  sect.  5. 
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What  is  sufficient  for  that  purpose,  may  be  collected  from  the  of  individaal 
definitioQ  given  of  a^  specific  legacy  in  the  beginning  of  the  ^^n«^«^**- 
chapter,  and  from  which  it  is  a  consequence.  Tntentiim. 

lliat  if  A.  bequeath  in  this  manner:  ''the  brooch  which  I 
received  as  a  present  from  A.  B.  f  or,  ''my  horse  named  Castor,** 
&C.;  such  and  the  like  bequests  will  be  specific,  for  the  objeci  is 
iociirately  referred  to  and  described,  and  the  legacy  can  only  be 
satisfied  by  a  deUvery  in  specie  (y). 

Thus  a  bequest  of  so  many  of  the  testator's  horses  as  should 
amount  to  800/.  was  held  in  Richards  v.  Richards  (w\  to  be 
specific 

But  if  it  be  uncertain  fit>m  the  description  whether  any  par- 
ticular horse  or  brooch  was  intended,  so  that  the  bequest  may  be 
satisfied  by  deUvery  of  something  of  the  same  species  of  that 
mentioned,  the  legacy  will  not  be  specific  Thus,  if  A,  having 
many  brooches  or  horses,  bequeath  "a  brooch"  or  "a  horse"  to 
A;  in  these  and  such  cases  the  legacies  will  not  be  specific  but 
general  (x). 

80  also  if  there  shall  be  error  in  the  description  in  the  chattel  Mistake  is 
intended  to  be  specifically  given,  the  mistake  may  be  of  such  a  ^"^"P^^^ 
nature  as  not  to  be  permitted  to  disappoint  the  specific  bequest. 

I(  therefore,  A  having  one  horse  only,  which  is  wMte^  bequeath 
it  to  B.  by  the  words  my  *^  black  horse,"  the  mistake  is  obvious 
and  easOy  remedied,  and  the  l^atee  will  be  entitled  to  the  specific 
hone,  although  not  of  the  colour  described,  for  there  can  be  no 
doobt  of  that  being  the  horse  intended  for  him,  and  the  legacy 
win  be  specific  (y ). 

But  if  the  testator  had  two  white  horses  of  different  values,  and  ^**^ 
mtending  one  of  them  in  particular  for  B.  bequeathed  it  to  him 
by  the  words,  "  my  white  horse,"  it  is  presumed  that  evidence  is 
admisnble,  to  show  which  of  the  two  horses  was  intended  (z).  It 
appears  upon  the  fiice  of  the  will,  that  one  of  the  two  horses  was 
meant  fi^r  ^. ;  and  the  uncertainty  respecting  the  one  so  intended,  • 
arises  from  the  latent  ambiguity  developed  by  the  comparison  of 
the  will  with  the  testator's  property:  it  seems,  therefore,  necessary 
to  resort  to  such  evidence  in  this  case,  upop  the  same  principle 
which  renders  it  admissible  to  determine  which  of  two  persons  of 
Ae  same  Christian  name  and  surname  is  entitled  to  a  legacy 


(»)  Tonefast.  483.  sect.  4. 

(v)  9  Price,  219.  {z)  8ee  Sehoood  y.  Mikbnay,  3 

ir>  1  Atk.  417.  Yes.  306,  and  2  Yes.  sen.  28 ;  ]  Bro. 

(y)  Toudist.  433,  and  see  chap.  4,  C.  C.  477 ;  13  Yea.  174. 
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Of  real  chattels,  intended  for  one  of  them^  but  which  is  bequeathed  by  a  description 
applicable  to  both  legatees  (a). 

Sect.  III.  With  respect  to  Legacies  of,  and  relating  to, 

real  Chattels  and  Estates. 

Of  aleaae  or         1.  A  lease  OF  term  for  years  is  as  capable  of  beinsr  made  the 

term  for  yean.  ,  ,  *^  * 

subject  of  a  specific   bequest  as  freehold  estates;  bequests  or 
devises  of  which  are  always  specific. 

Accordingly,  if  ^.  bequeath  his  term  for  years  in  an  estate  at 
B.  or  the  lease  of  his  farm  there  (6),  or  *^Xhe  lease  which  he  then 
held**  (c),  or  "all  his  tithes  payable  out  of  C"  (d),  (he  having  a 
lease  for  years  of  such  tithes),  or  if  after  bequeathing  his  leasehold 
estate  to  A,  for  life,  he  afterwards  give  it  to  B.  by  the  words  "all 
my  estate,  term  and  interest  M^dn,"  an  expression  which  must  be 
confined  to  his  estate,  term  and  interest  in  the  then  existing  lease, 
and  not  be  extended  to  any  future  lease  {e)i  or  if  A.  devise  his 
leasehold  estate  to  trustees,  with  a  direction  to  apply  the  rents  for 
the  benefit  of  C.  or  to  accumulate  for  a  certain  period,  and  then  to 
pay  or  transfer  the  fund  to  C. ;  each  of  those  bequests  will  be 
specific,  for  the  intention  is  clear  to  sever  the  property  firom  the 
rest  of  the  personal  estate,  and  to  bequeath  it  specifically  (/*).  As 
an  instance  of  the  case  last  supposed, — 

In  Mayott  v.  Mayott{g\  A.  directed  B.  by  will  to  take  posses- 
sion of  his  £Einn  that  he  held  under  C.  and  the  stock,  crop,  &a  and 
to  carry  on  the  farming  business ;  and  also  that  the  net  yearly 
produce  from  it  should  be  placed  at  interest  upon  government 
security  in  the  name  of  D.  in  trust  to  accumulate  till  his  nephew 
J?,  had  a  son  of  the  age  of  twenty-one,  at  which  time  the  business 
of  the  farm,  with  such  stock,  crop,  &c.  as  amounted  to  1,5002.  was 
to  be  assigned  to  him  ;  but  ]iE.  had  no  such  son,  A.  bequeathed 
such  possession,  stock,  crop,  &c.  to  the  same  amount,  to  the  first 
son  of  his  other  nephew  attaining  twenty-one:  and  if  there 
were  no  such  ton  of  either  nephew,  he  gave  the  same  amount  of 
such  stock,  crop,  &c.  to  F,  and  bequeathed  the  residue  of  the 
monies  he  had  directed  to  be  placed  out  as  aforesaid  in  jD.'s  name 
with  300/.  stock,  and  all  other  his  personal  estate,  to  L.  M,^  &c. 


(a)  1  P.  Wms.  421,  425 ;  3  Ves.  C.  C.  263. 

148;   6  Ves.  42;  2  P.  Wms.  140;  (e)  16  Ves.  179 

Ambl.  374.  (/)  Symam  y.  Jame^^  2  To.  &  (X 

(V)  I  P.  Wmg.  403,  693.  (C),  301.     . 

(<?)  2  Atk.  597.  (jg)  2  Bro.  C.  C.  125,  ed,  by  Aft. 

\d)   2  Ves.    sen.    419;     1    Bro. 
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A  was  only  tenant  from  year  to  year  of  the  farm,  and  C.  the  of  rents  ont  of 
landlord^  would  not  permit  it  to  be  carried  on  by  the  executor  of  "*!  ^^^^^ 

A    The  Master  of  the  Rolls  decided,  that  since  the  form  could  • 

not  be  continued  the  legacies  could  never  become  due,  as  they 
were  intended  to  consist  of  the  yearly  net  produce  of  the  farm,  it 
was  a  necessary  consequence,  that  as  the  farm  (the  principal)  was 
Io6^  the  legacies,  its  accessories,  must  share  the  same  fate. 

2.  Since  a  term  for  years  may  be  specifically  bequeathed,  so  Of  renft  be- 
may  a  rent  made  issuing  out  of  it ;  which  is  equally  the  case  in  SSe^dM* 
relation  to  rents  of  other  real  estates.     If  therefore  a  term  for  outofrMl 
*  years  or  other  estate  be  bequeathed  to  B*  and  a  rent  out  of  it  to  estotes. 
C,  as  the  bequest  to  £.  is  specific,  so  is  the  rent  given  out  of  it 
to  C ;  for  it  must  be  inferred  to  have  been  the  undoubted  intention 
of  the  testator,  from  the  forms  of  the  bequests,  to  divide  the  fimd 
between  B.  and  C.  by  giving  the  term  or  estate  to  the  one,  and 
the  rent  out  of  it,  to  the  other :  and  by  whatever  words  expressed, 
or  however  collected  from  the  whole  will,  if  the  intention  clearly 
appear  to  give  specifically,  that  intention  will  make  the  legacy 
specific,  although  a  Court  of  Equity  is  well  known  to  be  averse 
to  such  a  construction,  on  account  of  the  consequences  attending 
that  species  of  bequest. 

Accordingly  in  Long  v.  Short  (h),  A.  bequeathed  4021  a  year  to 
jB.  finr  life,  out  of  his  chattel  estate  at  Kenn,  and  10/.  a  year  to 
C.  for  life,  ont  of  the  same  estate,  which  he  gave  to  jD.  These 
several  bequests  were  decreed  by  Lord  Cowper  to  be  specific,  his 
Lordship  remarking,  that  the  devise  of  a  rent-charge  out  of  a 
teno,  is  as  much  a  specific  devise,  as  if  it  had  been  of  the  term 
itself. 

Tlie  case  of  Creed  v.  Creed  (i)  in  which  the  House  of  Lords 
reversed  the  judgment  of  Sir  E.  Sugden  and  sustained  that  of 
Lord  I^unket,  illustrates  the  distinction  in  this  and  the  following 
section.  There  certain  annuities  were  given  in  the  following  form : 
"I  leave  and  bequeath  an  annuity  or  yearly  rent-charge  of  so 
much  for  life,  chiuged  upon  and  payable  out  of  all  my  real  and 
freehold  estates  and  property  (except  Ballynanty);  and  I  do 
hereby  charge  and  encumber  the  same  therewith,  and  also  em- 
power the  annuitant  to  take  all  and  every  remedy  for  recovery 
thereof  as  in  cases  of  rent  service  is  usual."  Afler  giving  several 
general  legacies  without  reference   to  any  fund  for  payment, 

(A)  1  P.  WiM.403,  and  8ee2  Vea.         (t)  U  CI.  &  F.  491 ;  1  Dr.  &  W. 
623.  416. 
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the  will  proceeded  thus,  ''The  said  several  legacies  to  be  paid  by 
my  trustees  and  executors  as  soon  as  conveniently  may  be  after 
my  decease,  out  of  such  part  of  my  personal  estate  aforesaid  as 
may  remain  after  payment  of  my  debts  and  funeral  expenses,  and 
such  part  of  said  legacies  as  shall  or  may  remain  unpaid  by  the 
said  personal  estate,  to  be  raised  and  paid  by  my  trustees  and 
executors,  in  such  manner  as  they  shall  think  proper,  out  of  my 
real  and  freehold  properties  (except  Ballynanty  aforesaid);  and  I 
do  hereby  charge  and  encumber  the  same  therewith.**  Lord 
CattenAam,  C,  in  delivering  judgment  said,  ''  Gifls  of  annuities 
were  formerly  treated  as  specific,  but  when  Sir  Joseph  Jekyl  in 
Alton  V.  MedUcot  (j),  decided  that  a  direction  to  lay  out  money  in 
the  purchase  of  an  annuity  was  only  a  pecuniary  legacy,  it  was 
thought  impossible  to  miuntain  the  distinction,  and  all  simple 
gifts  of  annuities  were  held  to  be  pecuniary  legacies.  Such  is  the 
statement  of  Lord  Hardwicke  in  Lewin  v.  Lewin  (A).  This  rule 
however  has  no  application  to  the  gifi;  of  a  rent-charge  or  annuity 
arising  out  of  land,  for  that  is  an  interest  in  the  land  itself  and 
necessarily  specific.''  And  after  referring  to  the  cases  of  Long  v. 
Short  {l)y DavenhiU Y.  Fletcher  (m)»  and  Mann  v.  Copland^n),  in 
reference  to  the  annuities;  his  Xiordship  in  adverting  to  the  situa- 
tion of  the  legatees  in  reference  to  the  lands  said,  ''Their  claims 
are  to  pecuniary  legacies  charged  indeed  upon  the  lands  upon  a 
deficiency  of  the  personalty,  but  such  a  charge  cannot  alter  the 
character  of  the  legacies  or  make  them  specific;"  and  referring  to 
Willox  V.  Rhodes  (o)  added,  "  General  legacies  do  not  become 
specific  because  they  are  payable  out  of  the  proceeds  of  a  real 
estate,  but  the  gift  of  the  proceeds  of  the  sale  of  a  real  estate  may 
be  specific,  as  in  Page  v.  Leapingioell  {p)\  so  the  chaige  of  the 
l^acies  upon  the  real  estate  does  not  make  them  specific,  although 
the  annuities  payable  and  issuing  out  of  them  are  so.  His  Lord- 
ship held  that  the  annuities  were  specific  gifls  "out  of  the  real 
estate,  and  that  the  legacies  were  not" 

In  the  preceding  cases,  it  must  be  observed,  that  the  annuities 
were  charges  out  of  the  rents^  part  of  the  yearly  produce  of  the 
terms  and  incapable  of  separation  from  them ;  hence  the  devise 
of  the  term  being  specific,  the  disposition  of  a  portion  of  its  rent 
was  equally  so,  and  the  decision  was  in  perfect  unison  with  the 


U)  Cited  2  Ves.  sen.  417,  iirfra. 
(h)  2  Yes.  sen.  416. 
(0  Uhisupra^ 
(m)  Amb.244. 


(«)  Infra. 

(o)  2  Rnss.  452. 

Ip)  18  Ves.  463. 
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testatoT^s  intention*    If  however,  the  intention  be  apparent  to  Annuities 
give  the  legatee  em  annuity  for  life  at  all  events,  then  although  the  ^'®°  *"*'  ^ 
annuitj  be  given  out,  or  be  directed  to  be  paid  out  of  an  estate  chatteb  and 
or  the  rents  of  it,  such  annuitj  will  be  general,  and  not  fail  by  the  ®^*^* 


eviction  of  the  fund,  or  the  insufficiency  of  the  charge  of  the  ^JJ}^^***^^ 
kgacy  upon  it     As  an  example  of  this —  specific  if  the 

In  Mann  v.  Copland  (y),  A.  bequeathed  as  follows;  "to  B.  my  fondto  seCTire* 
seirant,  I  give  an  annuity  oflOL  during  his  life,  to  be  paid  out  of  *^«  bequest 
the  rmUi  arising  from  an  estate  of  a  house  (which  was  freehold)  in  fonn  of  annuity. 
C.  &C.  should  he  be  in  my  service  at  my  death.  There  being  a  An  instance. 
deed  existing  between  me  and  my  brother,  whereby  I  give  up  all 
my  interest  in  the  house,  which  I  have  requested  him  by  letter  to 
csoceL  These  deeds  are  now  in  the  possession  of  D.  of,  &c. 
It  is  my  desire,  if  the  deeds  be  not  cancelled,  that  the  sum  of  200L 
shall  be  secured  from  the  sum  of  2,000il  five  per  cents  navy,  in 
trast  tor  the  said  B.  during  his  life,  I  also  give  to  the  said  B.  all 
my  clothes  and  linen."  The  will  was  not  properly  attested  to 
ciiaige  freehold  lands;  nor  was  the  testator  possessed  of  any  navy 
nnnities.  The  question  was,  whether  the  bequest  of  the  annuity 
HIS  general  or  specific ;  for  if  it  were  the  latter,  it  could  not  take 
effect  But  Sir  Thomas  JPbwier^  V.  C,  determined  upon  the 
construction  of  the  will  that  the  legacy  was  not  specific ;  for,  said 
his  Honor,  the  intention  is  clearly  marked  to  give  B»  a  legacy  of 
lOL  a  year  during  his  life,  if  he  were  in  ^.'s  service  at  ^.'s  death, 
and  which  event  happened;  and  that  ji.  also  gave  him  his  clothes 
and  linen.  His  Honor  also  observed,  that  A.  first  gave  the 
aimaity,  and  then  proceeds  to  say  out  of  what  it  was  to  be  paid, 
fiist  the  real  estate,  if  it  existed,  and  next  the  five  per  cents;  but, 
said  his  Honor,  the  legacy  might  stand,  although  the  fund  out  of 
which  it  was  directed  to  be  paid  did  not  exist;  that  the  legacy 
iRtt  not  90  specific  and  so  connected  with  the  fund  as  to  fail  if 
there  were  no  such  fund,  it  appearing^  that  there  was  a  fixed^ 
independent^  separate,  distinct  intent  to  give  the  legacy;  the  par- 
ticular proper^,  out  of  which  it  was  to  be  paid,  being  a  secondary 
dMNig^t  The  Court  further  remarked,  that  the  testator  meant 
to  give  200iL  out  of  his  personal  estate,  to  be  set  apart  as  a  fund 
far  payment  of  the  legacy,  and  that  there  being  a  positive  intent 
to  ghre  the  legacy,  although  the  mode,  by  which  payment  of  it 
was  to  be  secured,  fidled,  yet  the  legatee  was  entitled  to  have  it 
Bttde  good  out  of  the  personal  estate. 

Where  however  a  testator  charges  his  real  estate  with  a  sum  of 


(q)  3  Madd.  223  \  see  Creed  v.  Creed^  supra. 


L 
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Gross  sams  be-  monej^  and  then  bequeaths  that  sum  so  charged^  the  l^acj  is 

real*chaueU***^  specific,  and  the  general  estate  of  the  testator  will  not  be  hable. 

and  estates.  Thus  in  Dickm  V.  Edwards  (r),  the  testator  empowered  J.  W. 

Not  specific,  and  his  heirs  to  raise  by  sale  of  the  timber  on  his  estate  at  JV.  the 
sum  of  \fiOOly  which  he  bequeathed  as  also  the  sum  of  1,0002^  due 
to  him  from  ^.  and  B.  to  Francis  Dichin^  to  be  paid  to  him  when 
he  should  attain  the  age  of  twentyrfour,  but  without  interest  in  the 
meantime.  Sir  J.  Wigramy  V.  C,  held  the  bequest  of  the  1,0002L 
so  chaiged  specific :  his  Honor,  fully  recognising  the  principle 
relied  on  by  Sir  71  Plumer  in  the  preceding  case  («),  and  also 
distinctly  expressed  by  Lord  Macck^ld  in  Savik  v.  JBlaciet  {t), 
thought  however  that  it  could  not  be  denied  that  if  a  testator 
simply  charged  bis  real  estate  with  a  sum  of  money,  and  then 
bequeathed  that  sum  so  charged,  the  real  estate  was  alone  liable 
'  to  its  payment 

Kor  will  tbe  ^*  ^  ^^  ^  instead  of  an  annuity,  a  p'oss  siun  be  given  out  of 

beqnestsof  a     a  term  or  estate,  it  would  seem  t&at  such  bequest  would  operate 

sum  out  of  the  ,  ,  .  i    i  -j        ji 

esutebespe-    ^  &  charge  only  upon  the  property;  and  be  considered  as  a 
U^beTbe  tettiu  demonstrative  legacy  («),  i.  «•  a  gift  of  so  much  money,  inteaded 
tor*s  own  or  he  for  the  legatee  at  aU  events,  with  a  fund  (the  estate)  particularly 
/i^^toeAorac.  ^^fe^^^^  to  for  its  payment;  so  that  if  the  estate  be  not  the  testa- 
it.  tor*s  property  at  his  death,  the  legacy  will  not  fail,  but  be  payable 
out  of  his  general  assets.     This  is  one  of  that  class  of  legacies^ 
mentioned  in  the  beginning  of  this  chapter,  as  not  being  regular 
specific  legacies,  but  in  the  nature  of  specific  legacies.    The  above 
observations  will  reconcile  the  case  last  stated,  with  that  of  Savik 
V.  Blachet,  and  the  other  authorities  afler  mentioned  upon  this 
species  of  bequests. 
Instance.  In  Savik  V.  Blachet  {x\  A.  having  s,  power  of  charging  1,0002L 
upon  lands  (which  power  he  afterwards  destroyed),  bequeathed 
1,0002^  to  his  child  B.  out  of  the  lands,  and  also  \fiQOl  which  he 
charged  upon  his  personal  estate.     The  first  1,0002.  not  being  an 
effectual  charge  upon  the  lands  in  consequence  of  the  destrucfion 
of  the  power,  the  question  was  whether  the  bequest  was  not 
specific  and  therefore  failed  ?    But  Lord  Macclesfield  decided  in 
the  negative,  observing,  that  it  was  the  intention  to  leave  B,  the 
above  two  sums,  the  one  charged,  by  express  words,  on  the  per^ 
sonal  estate;  and  the  other  upon  the  lands;  that  if  a  legacy  were 

(r)  4  Hare,  273.  (u)  4  Ves.  751. 

(*)  Mann  v.  Copland^  supra,  (x)  1  P.  Wins.  778. 

(0  Infra. 
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given  to  JC  61  to  be  paid  out  of '  such  a  particular  debti  and  none  Of  prooceds 
was  finmd  owing,  or,  there  being  one,  it  failed,  still  the  legacy  ^^  hattels^ 
ought  to  be  paid,  and  the  failing  of  the  modus  appointed  for  and  estates. 
payment  should  not  defeat  it 

Upon  the  same  principle  the  decision  was  made  in  the  recent 
case  of  Fowler  v.  WtUaughby  (y ).  In  that  case  the  testator  directed 
a  legacy  to  be  paid  out  of  the  produce  of  an  estate  which  he  had 
contracted  to  purchase,  but  which  contract  could  not  be  com- 
pleted; and  it  was  held  that  the  legacy  should  be  paid  out  of  the 
testator^s  general  assets,  though  the  particular  security  intended 
by  him  happened  to  &iL 

The  later  case  of  WUlox  v.  Rhodes  (z)  falls  within  the  present 
daas.  Itiere  the  testator  among  several  other  legacies  gave  50021 
to  the  plaintiff  for  her  life,  and  after  her  death  to  her  children, 
adding,  and  I guarcmtee  [my*  leaseholds  in]  Great  Guildford 
Street,  &c.,  for  the  payment  of  the  above  legacies.  It  was  insisted 
that  ^  legacies  were  specific ;  and  that,  as  the  leasehold  estate 
upon  which  they  were  exclusively  a  charge  was  deficient,  the 
legatees  could  not  come  upon  the  general  personal  estate,  but 
omst  abate  in  proportion*  The  legatees  on  the  other  hand  con- 
tended that  the  legacies  were  general  and  consequently  charges 
upon  the  general  personal  estate,  the  particular  property  specified 
being  merely  an  auxiliary  fund  in  case  the  personalty  should  be 
defident.  Sir  John  Leaehy  V.  C,  decreed  accordingly,  and  upon 
appeal  to  Lord  JEldon,  C,  the  decree  was  confirmed  (a). 

4  It  appears  that  the  principle  of  the  decision  of  Samk  v. 
Bbeket  was  the  intention  of  the  testator  not  to  make  the  legacy 
depend  upon  the  due  execution  of  his  power,  but  to  bequeath  a 
sum  equivalent  to  what  he  was  entitled  to  charge  upon  the  estate, 
with  reference  only  to  that  estate  as  the  primary  fund  for  payment 
of  it;  that  such  was  the  testator's  intention  appeared  to  Lord 
MoDdegfieldf  upon  the  construction  of  the  whole  will*  Following 
dienthe  same  principle,  viz.  the  intention  of  testators,  if  a  testator 
direct  Us  freehold  or  leasehold  estates  to  be  sold,  and  dispose  of 
die  proceeds  in  such  a  form  as  to  evince  an  intention  to  bequeath 
them  specifically,  the  testamentary  dispositions  will  be  specific, 


Or)   2  Sim.    &    Sta.   854 ;    see  *  Omitted  in  the  Registrar's  Book. 

JMer  T.  Aidher^  13  Sim.  422,  in  (a)  See  also  Campbell  y.  Orahamy 

wkick  a  legacy  of  stock  in  terms  1  Russ.  &  MyL  453;  8  Bli.  622; 

upon  the  whole  context  2  CI.  &  Fin.  429 ;  Livesay  t.  Redfem^ 


hdd  general.  2  Yo.  &  CoU.  (£.)  90* 

(x)  2  Boss.  452. 
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OffirocMds  the  money  is  sufficiently  identified  and  severed  from  his  other 

*^™"^*'®^  property;  and  since  he  has  sufficiently  marked  his  intent  to 

and  estates.  distribute  the  identical  proceeds,  the  bequests  are  accompanied 

with  all  the  requisites  of  specific  legacies. 

Instance  of  An  instance  of  this  kind  occurred  in  Page  v.  Leaplngwett  (i). 

^^iMts  of  pro-  I*^  that  case  A.  devised  to  B.  real  estates  in  trust  to  sell,  but  wot 

ceeds  from  sale  /j^  a  hss  sum  than  lO.OOOi  ;  and  he  directed  A,  out  of  the 

of  real  estate.    -^        .  .  .        ^  i  i       .       i       ^  i  i  i 

monies  arising  from  the  sale,  m  the  ntst  place,  to  lay  out  the 
sum  of  3,000/1  in  purchasing  a  benefice  for  his  godson,  C.  He 
also  directed  B.  by  and  out  of  the  monies  arising  fix>m  such  sale 
as  aforesaid,  to  lay  out  the  sum  of  4,00021  in  the  purchase  of  lands 
in  the  county  of  Essex,  as  his  nephew  2>.  should  choose;  and  he 
further  directed  B,  by  and  out  of  the  monies  arising  fix)m  such 
sale  as  aforesaid,  to  place  the  sum  of  500L  at  interest  in  the  funds 
'  in  his  own  name,  and  to  pay  the  dividends  to  E.  for  life>  and 
afterwards  to  divide  the  principal  as  therein  menticmed*  The 
testator  then  gave  three  legacies  of  lOOL  each,  and  directed  £. 
afier  payment  of  the  above  legacies,  to  invest  in  the  public  fimds 
aU  the  overplus  monies  arisingyrom  the  sale  of  his  said  real  estates, 
and  to  pay  the  dividends  to  F.  and  G.  equally.  The  testator  then 
proceeded  to  dispose  of  other  parts  of  his  property,  and  concluded 
with  a  general  residuaiy  bequest  The  proceeds  from  the  sale  of 
the  lands  were  less  than  7,00021  The  questions  were,  whether 
the  legacies  were  specific?  and  if  so,  whether  F.  and  G.  were 
entitled  to  any  part  of  the  fund  with  the  other  legatees,  since 
what  was  given  to  them  appeared  to  be  residuary;  and  Sir 
IF.  Grant,  M.  R.,  was  of  opinion  that  the  legacies  were  specific, 
upon  the  principle  that  the  testator  assumed  he  had  at  least 
10,00021  proceeds  from  the  sale  to  dispose  o^  and  that  he  poi^ 
tioned  them  out  among  the  legatees.  His  Honor  also  considered 
the  testator  to  mean  that  F.  and  G.  should  take  at  the  least  what 
should  remain  after  payment  of  the  specific  legacies,  viz,  2,2002. 
(the  testator  assuming  that  the  proceeds  would  amount  to  10,00021 
but  if  to  more,  then  intending  them  the  excess).  The  determi- 
nation was,  that  if  the  lands  had  produced  10,00021  the  shares  of 
F.  and  G*  in  it  would  have  been  2,20021 ;  F.  and  G.  were  there- 
fore entitled  to  so  much  of  that  sum  as  remained,  after  abating 
rateably  with  the  other  specific  legatees. 


(b)  IS  Yes.  463 ;  see  ako  NewbM  v,  Boadmght^  1  Bus.  &  M.  677. 
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Sbct.  IV.  As  to  Legacies  of  Money  and  Personal         Ofmoftey; 

Annuities. 

1.  That  money  may  be  the  subject  of  a  specific  bequest  is  a  * 

{mnt  firmly  settled  (e). 

Sappoae  A.  to  bequeath  to  B.  l^OOO^  deposited  in  a  certain  Legacies  of 
chest,  bag»  or  purse,  or  in  the  hands  of  C,  the  legacies  will  be  jjl^ficr 
^edfic  {/fy  In  these  instances  the  money  is  separated  from  the 
general  personal  estate,  and  is  described  in  that  condition,  so  that 
the  bequest  of  it  falls  within  the  before  mentioned  definition  of 
a  specific  l^acy.  The  intent  is  clear  to  give  the  identical  money, 
and  not  a  sum  of  the  like  amount  generally,  which  would  be 
merely  a  general  legacy.  The  legatee  therefore  can  say  to  the 
executor,  give  me  the  1,000£  in  specie  which  are  in  the  chest,  bag, 
or  pone,  or  in  the  hands  of  C.  for  that  specific  money  is  mine. 

Hiqs  in  EKe  v.  Walker  {e\  A.  the  partner  of  B.  bequeathed  to 
B.  2,0001  which  appeared  to  be  due  to  A.  on  the  last  setdement, 
in  trust,  to  pay  the  iaterest  of  1,000/1  to  his  (u^.'s)  mother,  and  the 
mterest  of  30021  to  his  aunt,  for  their  lives;  and  after  their  death 
be  gave  1,500/.  to  C.  and  500/1  to  D. ''  if  he  did  not  draw  it  out 
of  trade  before  he  died."  The  question  was  whether  the  2,000/1 
were  so  given  as  to  constitute  a  specific  legacy;  and  Lord 
Htmboicke  decided  in  the  affirmative,  for,  said  his  L(»:dship, 
the  testator  being  partner  with  B.  made  up  with  him  an  account 
by  which  2,000/.  (that  is  iu  value)  appeared  to  belong  to  the 
testator;  B.  would  not  have  been  answerable  for  2,000/1  at  all 
events,  but  only  for  the  testator's  share  of  the  stock.  It  was  not 
a  (pft  of  2,000/1  debt,  but  of  so  much  out  of  the  partnership  stock, 
jet,  said  his  Lordship,  the  latter  words,  ^If  I  do  not  draw  it  out 
of  the  trade^''  make  great  alteration,  and  in  my  opinion  make  the 
kgacy  ^>ecifia 

But  when  the  language  of  the  bequest  is  such,  that  neither  by  Legides  of 
reference  to  any  collateral  thing  can  the  money  bequeathed  be  ITrS^jrifiT 
distingiiiahed  firom  the  testator's  oth^r  monies,  nor  a  clear  inten- 
tioQ  be  perceived  to  give  a  specific  part  of  his  personal  estate, 
sodi  a  bequest  will  be  general;  it  does  not  fall  within  the  defi- 
nitioii  which  has  been  given  of  a  r^ular  specific  legacy.  The 
legitee  is  unable  to  point  out  to  the  executor  any  particular  sum 


(e)   See  lect  vn.  as  to  specific         (d)  1  Atk.  508;   1  P.  Wms.  540; 
of  deUs;  Ait  Oen,  y.  i\zr-      2  P  Wms.  164;  PidtfardY.  fftaier. 


km,  Aab.  5e6  ;  Cartwright  v.  Cart-  3  Bro.  C.  C.  416. 
nr^tt,  2  Bro.  C.  C.  114 ;  Colviie  v.  (e)  Ambl.  309. 
MUEkkm,  3  Beav.  570. 
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Of  money*  of  money  that  he  can  call  his  own,  as  he  had  the  power  of  doing 
in  the  former  instances.  The  legacy  therefore  must  necessarily 
be  general  An  instance  of  this  occurs  in  the  common  bequest 
of  a  sum  of  money,  without  mentioning  out  of  what  fund  it  is  to 
be  paid.  The  legatee  has  no  particular  part  of  the  personal  assets 
to  resort  to,  but  the  intention  is  satisfied  by  the  executor^s 
payment  of  the  legacy  out  of  any  portion  of  them* 

In  Richards  v.  Rkhards^f)^  a  legacy  of  400£  cash  was  deter- 
mined to  be  a  general  l^acy. 
The  object  or        It  is  also  to  be  remarked,  that  it  is  not  the  -direct  or  purpose  for 
girmgtbe         which  a  l^acy  is  directed  to  be  applied  that  makes  it  specific, 
r'^JIIjk  ^  ?***  but  (as  before  observed)  the  intention  of  the  testator  expresed  or 
specific.  clearly  appearing  fixim  his  will  in  reference  to  the  thing  given, 

so  as  to  separate  and  distinguish  it  firom  his  other  property. 
Hence  it  follows,  that  whatever  may  be  the  relationship  of  the 
l^atee  to  the  testator,  or  whether  the  legacy  be  by  absolute  gift, 
or  to  a  person  in  trust,  and  to  be  the  subject  of  settlement  upon 
several  persons,  such  legacy,  if  given  generally,  will  be  general, 
not  specific. 
Sothatlegacies  It  was  accordingly  decided  in  the  modem  case  of  Apreece  v« 
or  ft  nng;        Apreece^g),  that  50L  a  piece  bequeathed  by  A.  to  B.  and  C.  for 

rings  were  not  specific  legacies, 
ortoezecuton ;  So  also  it  was  determined  in  the  Attorney  General  v.  Robins  (h), 
that  legacies  of  60L  a  piece  to  executors,  for  their  care  and  pains 
should  not  be  preferred  to  general  legacies,  and  consequently 
that  they  were  not  specific,  which  determination  was  approved 
by  Lord  Hardwiche  in  Heron  v.  Heron  (i). 

And  it  was  holden  in  the  same  case  of  the  Attorney  General  v. 
or  to  servants;   Robins  that  bequests  of  6L  a  piece  to  servants  were  not  entitled 
to  any  preference  to  others. 

Charities  too  are  not  exceptions  to  this  rule,  for  it  was  decided 
or  to  charities;  in  the  case  last  referred  to,  that  legacies  to  charities  had  no 

preference  to  others,  and  were  consequendy  not  specific  (7). 

or  if  money  to        And  if  a  sum  of  money  were  bequeathed  in  trust  to  be  laid  out 

^epurdiaM^of  ™  ^®  purchase  of  lands,  or  to  be  invested  in  government 

lands,  will  not    securities,  neither  of  those  purposes  will  make  the  legacy  specific. 

*^*^  ^        The  first  point  was  so  decided  in  Hinton  v.  Pijike  (A),  the  second 

in  LaxDson  v.  Stitch(l),  and  again  in  Gibbons  v.  HtUs  (m). 


(/)  9  Price,  219. 

(k)  Ibid.  539. 

(g)  1  Ves.  &  Bea-  364. 

(0  1  Atk.  507. 

V 

(A)  2  P.  T^ms.  23.  • 

(m)  1  Dick.  324)   and  see  1  P. 

1  *  ^ 

(0  2  Atk.  161, 171. 

Wms.  539,  S.  P. 

v^ 

(/)  1  P.  Wins.  433. 

» 

i 
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In  the  last  case  A.  (amoDgst  other  thin^)  directed  3,920£  Ofpenonal 
Bank  Annuities  to  be  purchased  out  of  his  personal  estate  for  B.  *™™^^««  »°* 

C  and  2).     Upon  the  question,  whether  that  direction  amounted  -^ * 

to  a  specific  bequest?     Sir  Thomas  Clarke^  M.  R.,  determined 
in  the  n^ative. 

2.  Upon  the  same  principle  that  the  several  l^acies  before  Legacies  of 
mentioned  were  adjudged  to  be  general,  it  would  seem  that  ScauDouprolfic, 
a  voluntary  bequest  of  annuities  out  of  or  charged  upon  personal 
estate,  will  'Uot  be  specific  whether  the  legatee  be  a  stranger  or  the 
wife  or  cAtiii  of  the  testator;  for  whatever  may  be  the  intention 
imputable  to  a  testator,  when  such  a  bequest  is  made  in  favour  of 
a  wife  or  child  it  rests  in  probability  only,  and  is  defective  in  although  given 
not  being  apparent  in  his  wilL     Besides  it  is  not  (as  before  ^hildr^^^^*^ 
observed)  the  purpose  or  object  to  which  a  legacy  is  applicable 
that  makes  it  specific,  but  the  intention  properly  expressed  or 
&irly  and  clearly  to  be  collected  fit)m  the  will,  to  ^ve  a  part  of 
the   testator's  personal  estate    that  can  be  distinguished  and 
identified  from  the  remainder. 

In  Bume  v.  Edwards  (n),  an  annuity  charged  upon  the  testa- 
tor's personal  estate  was  bequeathed  to  A.  for  life;  and  Lord 
Hardmche  determined  upon  the  authority  oi  Alton  v.  MedUcot, 
that  the  bequest  was  not  specific 

In  the  case  of  Alton  v.  MedUcQt{p)y  there  was  a  direction  by 
will  to  lay  out  a  portion  of  the  personal  assets  in  the  purchase  of 
an  annuity.  That  direction  was  held  to  be  a  general,  and  not  a 
specific  legacy.  Lord  Hardwiche  appears  to  have  ascribed  the 
decision  to  the  form  of  bequest  being  merely  a  direction  to  lay 
out,  &c  and  not  a  gift  of  the  annuity ;  but  he  observed,  that  the 
Court  afterwards  considered  such  a  distinction  too  subtle,  and 
had  therefore  decided  (j?)  that  an  annuity  by  will  out  of  personal 
estate  by  direct  devise  or  legacy,  should  abate  with  general 
legacies.  But  it  was  observed  by  his  Lordship,  that  such  only 
was  the  general  rule,  for  the  intent  of  the  testator  on  the  construc- 
tion of  the  will  must  be  followed,  if  he  prefer  such  annuitant 
befiire  other  legatees;  and  his  Lordship  thought  that  such 
intention  appeared  in  the  case  oi  Lewin  v.  Leunn  (q).  But  since 
these  bequests  bear  no  similitude  to  specific  legacies,  and  are 
admitted  to  be  general  (r),  and  since  the  claims  of  the  wife  and 

ip)  Cited  2  Yes.  sen.  417.  (9)  2  Yes.  sen.  415. 

{^)  Hvme  T.  Edwards,  m  preaad-  (r)  Ibid.  421. 

all  Sufi  TO.  ' 
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children  arose  apon  questions  of  their  being  obliged  to  abate, 
pari  passu,  iivith  general  legatees,  the  consideration  of  the  cases 
upon  this  subject  is  postponed  tUl  we  arrive  at  the  seventh 
chapteTi  which  treats  of  the  abatement  of  general  l^ades. 

Sect.  V,  Of  Stock  or  Annuities  in  Public  Funds,  or 

shares  in  Public  Companies. 

From  the  definition  of  a  regular  specific  l^acy  in  the  begin* 
ning  of  the  chapter,  it  is  obvious  that  stock  ot  government  anmdties 
or  shares  in  public  companies  may  be  specifically  bequeathed; 
but  in  order  to  make  the  bequests  specific,  the  intention  that 
they  should  be  so,  must  be  clear,  otherwise  the  bequests  will  be 
generaL  • 

L  The  word  ^^my"  preceding  the  words  ^' stock,  annuities"  or 
*' shares"  has  fi^quently  been  adjudged  sufiicient  to  render  the 
legacy  specific.  L^  therefore,  I  were  to  bequeath  to  B.  my 
capital  stock,  suppose  1,000/L  in  that  of  the  India  Company  («), 
or  **  IfiQOl  in  my  stock,"  o^  "  part  of  my  stock  "  (f  J,  or  **  all  my 
shares  in  the  Nottingham  Canal  Navigation"  (tc),  the  legacies 
would  be  specific. 

InJSayes  v.  Hayes  (o),  the  testator  bequeathed  thus  *^  to  my 
wife  F.  H.  the  interest  of  the  whole  of  my  property  in  the  public 
funds,  during  her  life;  the  principal  thereof  being  placed  in  the 
names  of  the  undermentioned  trustees  for  that  purpose."  On 
the  death  of  my  wife  F*  H,y  I  give  to  my  daughter  /.  H.  200L 
stock  at  three  per  cent  reduced  Bank  Annuities.  The  testator 
then  gave  legacies  of  stock  to  other  persons  in  similar  words. 
At  the  date  of  his  will  he  had  700L  three  per  cents,  reduced,  but 
which  he  afterwards  sold  out,  investing  part  in  mortgage.  Lord 
Langdaky  M.  R.,  decided  that  the  bequest  of  the  interest  of  the 
testator's  proper^  in  the  funds  was  specific  and  was  adeemed 
by  the  state  of  the  stock;  but  that  the  other  legacies  were 
generaL 

But  in  the  previous  case  of  Dumer  v.  Pitcher  (w),  the  word 


(s)  Ashbumer  v.  M^Gvirey  2  Bro. 
C.  C.  108 ;  Barton  v.  Coohey  5  Yes. 
461 ;  Norris  v.  Harrison^  2  Madd. 
280;  Choair.  Yeats,  1  Jac.&  Walk* 
102. 

(0  4  Yes.  760;  1  £q.  Ca.  Abr. 
302. 


(tt)  Skutdewordt  v.  Oreanes,  4  MyL 
&  C.  85 ;  Kampf  y.  Jones,  2  Keen, 
756. 

(9)  1  Keen,  97. 

(to)  5  Sim.  85,  confirmed  2  M.  & 
K.  262,  stated  tsfra,  chap.  xxru.  8. 2. 
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^my"  piefixed  was  considered  sufficient  to  make  the  legacy      Ofitock. 
specific. 

In  Miller  v.  LiUle  {x)y  the  bequest  was  of  '^as  many  of  my 
canal  shares  in  the  Grand  Junction  Canal  Navigation  as  I  shall 
leave  children  me  surviving  or  bom  in  due  time  after  my  death*^ 
At  the  date  of  the  will  the  testator  had  eight  shares,  and,  at 
his  death  ten ;  he  had  seven  children  at  the  date  of  his  will,  and 
at  his  death  eleven:  Lord  Langdaley  M.  R.,  held  the  legacy 
specific,  and  consequently  that  eight  shares  only,  were  subject  to 
ihe  bequest. 

In  Cochran  v.  Cochran  (y),  the  testator  bequeathed  to  his  wife 
for  her  life,  the  yearly  interest  **  of  all  the  property  that  I  possess 
in  the  public  {bnds."  Sir  L.  ShadioeUy  V.  C*,  held  the  legacies 
specific,  observing  the  words  ''all  I  possess,^  mean  all  I  now 
possess"  {zy 

In  Warren  v.  Po8(lewaiXe{a\  the  fects  of  the  case,  (the  will  being 
made  by  a  married  woman  in  execution  of  a  power),  and  the 
particular  language  of  the  will,  were  considered  to  authorize  the 
Court  in  holding  legacies  of  stock  specific,  although  misdescribed* 

In  Jacqties  v.  Chambers  (ft),  the  bequest  of  shares  in  the  Great 
Western  Railway  Company  was  upon  the  whole  will  held  in 
effect  specific,  the  testator  declaring  the  legacies  of  railway  shares 
thereinbefore  given  should  not  be  deemed  specific  so  as  to  be 
a^ble  of  ademption ;  and  that  if  he  should  not  have  sufficient 
at  his  deaths  the  deficiency  should  be  svpplied  out  of  his  estate 
for  the  benefit  of  the  legatees  thereof. 

S.  Bat  it  seems  to  be  settled  that  mere  possession  by  the  ^^?  ^ 
testator,  at  the  date  of  his  will,  of  stock  or  annuities  of  equal  or  specific ; 
laiger  amount  than  the  bequest,  will  not  (without  words  of  J^^*^*^*' 
reference,  or  an  intention  appearing  upon  the  will  that  he  meant  m^,  altboiigh 
the  identieal  stock  of  which  he  was  possessed)  make  such  bequest  i^ye^^ 
specific    In  proof  of  this, —  ?!!7h™*-i!3 

A.  bequeathed  1,00021  capital  South  Sea  stock  to  his  wife  for  ^^^^^  ^     ' 
life  for  her  separate  use,  with  a  power  of  disposition  among  her  ncnUy,  not 
children.    A.  was  possessed  of  1,800/1  of  that  kind  of  stock  when  SSu?po^^ 
he  made  his  will,  which  he  afterwards  reduced  to  200£  and  f*^*^.®*'**?* 
again  increased  by  purchase  to  l,600il     It  was  one  of  the  ques-  fied* 


(x)  a  Bea.  259 ;  see  also  UAgUe  specific  was  upon  the  context  held 

y.Frfer^  12  Sim.  1.  general. 

(y)  14  Sim.  248.  (a)  2  GoL  (C.)  116. 

(s)  In  AKlker  ▼.  Anther,  18  Sim.  \b)  lb.  435. 
422,  a  l^acjr  in  its  literal  import 
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8tock«  tions,  whether  the  reduction  was  not  an  ademption,  which 
depended  upon  a  prior  inquiry,  whether  the  l^acy  was  specific; 
and  Lord  Talbot  was  of  opinion  that  the  legacy  was  not  specific, 
remarking  that  it  was  not  the  particular  stock  the  testator  was 
possessed  of  which  he  gave,  but  the  bequest  was  merely  descrip- 
tive of  the  nature  of  the  thing  given,  of  which  he  had  sufficient  to 
answer  the  legacy  at  the  time  of  his  death  (c).     Again, — 

In  Simmons  v.  Fattance  (d  )  B.  bequeathed  as  follows :  he  gave 
to  C  the  interest  of  100/.  new  South  Sea  annuities,  for  life,  and 
after  his  death  to  be  equally  divided  among  his  children ;  and  he 
also  gave  to  C's  children  living  at  j?.'s  death,  '^the  sum  of  SOL 
each  new  South  Sea  annuities,'*  with  interest  fi'om  his  death,  and 
the  principal  at  twenty-one.  B.  further  gave  to  2).  the  interest 
of  IQOL  new  South  Sea  annuities  for  life,  and  after  his  death  to 
-devolve  to  E.  When  B.  died  he  had  800/.  new  South  Sea 
annuities  standing  in  his  name,  which  he  was  presumed  to  have 
had  at  the  date  of  his  vrill,  although  it  was  not  stated.  The  only 
question  was,  whether  these  l^acies  were  general  or  specific; 
and  the  Master  of  the  Rolls  was  of  opinion  that  they  were  general 
legacies,  and  therefore  liable  to  abate  with  the  other  general 
legacies. 

So  also  in  Wilson  v.  Broumsmith  (e),  A.  bequeathed  to  B.  and 
C  ^'200  four  per  cent,  consolidated  Bank  annuities,"  and  it 
was  one  of  the  questions,  whether  the  form  of  bequest  was 
specific;  and  Sir  fFUlihm  Grant  decided  that  it  was  general, 
and  not  specific. 

In  Robinson  v.  Jddison  (/),  a  testator  having  fifteen  and  a  half 

Leeds  and  Liverpool  canal  shares  (which  by  act  of  Parliament 

were  made  personal  estate),  bequeathed  five  and  a  half  Leeds  and 

Liverpool  canal   shares  to   ^.,  five  Leeds  and   Liverpool  canal 

shares  to  B.,  and  five  Leeds  and  Liverpool  canal  shares  to  01 

There  was  not  any  reference  in  the  will  to  shew  an  intention 

to  give  th^  particular  shares  the  testator  had  at  the  date  of  his 

will,  and  Lord  Langdale^  M.  R.  held  the  legacies  general. 

Exctpt  the  ge-       The  four  last  cases  are  authorities  that  where  a  bequest  is 

orstockTiT'     general  of  stock,  annuities  or  shares,  the  mere  circumstance  of  the 

shares  be  ac      testator  having  the  same,  or  a  greater  quantity  of  stock,  annuities 

a  direction^     or  shares  answering  the   description  of  those  given,  will  not 

9eUy  &c.and 

then  the  legacy    — — — - 

wiUbefpecific. 

(c)  Partridge  v.  Partridge^  For-  (e)  9  Ves.  180;  see  also  Hayes  r. 
Test,  226.  HayeSf  1  Keen,  179. 

(d)  4  Bro.  C.  C.  345,  and  see  (/)  2BeaY.  515. 
Webster  v.  Hale,  8  Ves.  411,  S,  P. 


* 
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conyert  the  bequest  into  a  specific  legacy.     But  tbe  case  of       stock. 
Ashton  V.  AdUon  should  be  adverted  to,  which  although  it  may.  Bequest  of  ge- 
on  the  first  impression  appear  to  militate  against  the  last  decisions,  nerally,  not 

,T       i»i_   •  M   J  gpecific,  though 

18  yet  capable  of  being  reconciled.       «  testator  pos- 

la  that  case  {g\  A.  bequeathed  to  trustees  6,000i  S(mth  Sea  J^^  ^  °^ 
annuities,  in  trust  to  sell  and  lay  out  in  the  purchase  of  lands  cified. 
to  be  settled,  &c. ;  and  he  afterwards  by  a  codicil  gave  them  a 
further  sum  of  1,20021  to  the  same  uses.  A.  having  only  5,360il 
South  Sea  annuities  at  the  date  of  his  will.  Lord  Talbot  deter- 
mined the  bequest  of  annuities  to  be  specific ;  and  that,  therefore, 
the  deficiency  of  the  fund  should  not  be  supplied  out  of  ^.'s 
general  personal  estate. 

It  will  have  been  noticed  that  in  the  last  case,  there  were  no 
words  of  reference  to  any  particular  annuities  which  the  testator 
had  at  the  date  of  his  will;  hence,  the  inference  that  he  intended 
the  identical  South  Sea  annuities  he  was  then  possessed  o(  must 
have  arisen  fi-om  some  other  circumstance,  namely,  the  gift  of 
them  to  the  trustees  in  the  form  oi  9k  present  legacy  in  trust  to  8eU; 
and  which  it  is  presumed  distinguishes  this  case,  and  reconciles  it 
with  the  authorities  before  stated.  So  e3q>luned,  there  does  not 
appear  to  be  any  case  with  which  the  present  is  inconsistent,  or 
by  which  it  has  been  either  expressly  or  necessarily  overruled,  as 
has  been  supposed  (A);  but  it  seems  to  remain  an  authority  to 
this  extent:  that  if  a  person,  having  1,000^  three  per  cent  consols, 
bequeath  1,00021  three  per  cent  consols  to  trustees,  in  trust  to 
sell,  &C.  the  bequest  will  be  specific;  the  intention  being  manifest, 
not  conjectural,  that  ttom.  the  direction  to  sell  three  per  cent. 
consols  the  testator  referred  to  the  stock  he  then  had;  such 
direction  being  equivalent  to  an  express  gift  of  the  fund.  The 
principle  appears  to  be  sound,  for  it  is  more  reasonable  to  impute 
to  the  testator  an  intention  that  his  trustees  should  sell  the  annui- 
ties which  he  had  when  his  will  was  made,  than  that  they  should 
after  his  death,  buy  similar  annuities  for  the  mere  purpose  of 
immediate  sale,  which  they  must  do  if  they  acted  according  to 
the  letter  of  the  will  (t).  This  appears  to  distinguish  the  case  of 
Ashton  V.  Ashton  fi*om  Sibfy  v.  Perry  after  mentioned  (J). 

3.  We  shall  now  proceed  to  consider  the  efiect  of  a  testator 

(g)  Reported  in  Forrest,  1,52,  and  Bro.  C.  C.  IS. 
3  P.  Wms.  384.    Approved  of  in         (A)  9  Ves.  181. 
Sleeehr.  T^oni^^ton, 2  Yes.  sen. 564,         (t)  See  2  Yes.  sen.  564;   1  Atk. 

and  adopted  in  principle  bj  Lord  418. 
TkMrlaw  in  Danvers  v.  Maiming^  2         (j)  See  tn/ro,  p.  219. 
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Stoek.        (who  possesses  stock  or  annuities  in  a  particular  fund)  bequeathing 

Beqawt  of,  in   ^  given  sum  of  money,  stock  or  annuities  m  that  fund,  without 

a  particular       more  particularly  referring  to,  or  marking  the  corpus  of  the 

ciic.  identical  stock  which  he  actually  had  in  that  fimd  at  the  date  of 

his  will.     It  has  been  observed  that  clear  intention  is  necessary 

to  make  a  l^acy  specific;  but  it  does  not  exist  in  the  present 

instance,  for  the  testator  might  only  mean  to  direct  his  executor 

to  purchase  with  his  general  estate  so  much  stock  in  the  fund 

described:  such  is  the  legal  eflPect  of  the  bequest;  and  that  it  is 

not  specific,  but  general  (A),  will  appear  fix>m  the  majority  of  the 

following  cases: 

A.  bequeathed  to  B.  **  SfiOOL  in  the  old  annuity  stock  of  the 
South  Sea  company,"  and  after  two  or  three  intervening  l^acies 
of  stocks  of  different  kinds,  he  ''gave  to  C.  6,000^  in  the  old 
annuity  stock  of  the  South  Sea  company."  When  the  testator 
made  his  will,  and  also  at  his  death,  he  had  only  5,000/L  in  old 
South  Sea  annuity  stock,  which  B.  claimed  as  legatee.  The 
question  was,  whether  B.  and  C,  were  entitled  to  5,00021  each 
South  Sea  annuity  stock,  in  which  case  it  was  neoessaiy  to  resort 
to  the  general  assets,  or  whether  the  legacies  were  specific;  for  if 
specific,  then  there  being  only  one  5,000^  South  Sea  annuity 
stock,  the  two  legatees  would  be  under  the  necessity  of  abating 
inter  se^  and  dividing  the  fund  between  them.  The  question 
having  been  submitted  to  the  Master  of  the  RoUs^  he  declared 
that  as  there  was  only  one  5,00021  old  South  Sea  annuity,  one 
only  could  pass  by  the  will,  which  vnth  the  interest  accrued  since 
the  testator's  deadi,  was  devisible  between  the  two  legatees.  But 
that  decision  being  unsatisfactory,  the  legatees  appealed  to  LcMcd 
Hardwiche^  who  reversed  the  decree,  deciding  that  the  l^acies 
were  general,  and  not  specific ;  and  he  ordered  the  deficiency  to 
be  made  good  out  of  the  general  assets  (/). 
ObBenratums  The  case  of  Avefyn  V.  Ward  (m),  afterwards  determined  by  his 

^Ja!n^       Lordship,  appears  to  be  not  only  contrary  in  principle  to  the  last, 
Ward.  but  to  the  authorities  after  stated.     In  that  case,  one  of  the 

bequests  was,  *^  of  2,00021  in  the  stock  of  South  Sea  annuities,  to 
trustees  in  trust  to  pay  the  produce  to  A.  for  life,  and  to  retain 
after  her  death  1,00021  part  of  the  2,000/.  in  trust  for  B.  but  to 
pay  the  dividends  to  her  during  marriage,  and  after  its  determi- 
nation, to  transfer  the  1,000/.  to  her  if  living,  or  if  dead,.accoMing 
to  her  appointment"    The  testator  also  gave  the  remaining  1,00021 

(k)  See  1  Atk.  416.  (m)  1  Ves.  sen.  424,  et  wde  Belt's 

(Q  Purse  ▼.  SnapUn^  Ibid.  415.  Suppil.  p.  184. 
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after  the  death  of  A.  to  several  persons.     There  was  another        stock. 

legacy  "of  1,200/1  of  the  stock  called  Sonth  Sea  annuity  stock,"  Bequest  of ^ 

in  trust  for  B.     These  several  legacies.  Lord  Hardwiche  held  to  a  particular 

be  specific,  fi"om  the  mere  circumstance  (as  it  is  presumed)  of  ^JJ^  °°  '^* 

the  testator  having  been  possessed  of  more  South  Sea  annuities 

when  he  made  his  will,  than  the  amount  of  the  legacies  given  in 

that  fond,  whence  his  Lordship  inferred  an   intention  in  the 

testator  to  bequeath  so  much  of  the  identical  stock  he  then  had, 

and  not  to  impose  an  obligation  upon  his  executors  to  purchase 

the  necessary  quantity  of  stock  to  answer  the  legacies.     To  this, 

it  may  be  answered,  that  if  the  circumstance  of  having  stock  at 

the  time  of  the  date  of  the  will,  be  of  itself  sufficient  to  make  a 

bequest  of  similar  stock  specific,  all  legacies  of  stock,  whatever 

their  form  may  be,  and  however  r^ardless  of  the  fund   then 

actually  standing  in   the  testator's  name,  must  be  specific;   a 

doctrine  in  opposition  to  Partridge  v.  Partridge^  and  the  cases 

before  stated,  and  also  to  the  other  authorities  which  will  be 

afterwards  produced. 

The  present  case  is  much  weaker  than  that  of  JshJton  v. 
Ajthton  {n\  referred  to  in  it,  for  there  the  trust  was  to  seU  6,000/. 
SouA  Sea  annuities,  which  direction  of  sale  raised  an  irresistible 
inference  that  the  testator  meant  and  referred  to  a  sum  in  the 
like  annuities,  which  he  had  when  his  will  was  made,  though 
of  an  inferior  amount,  and  that  he  could  not  be  so  unreasonable 
as  to  have  intended  that  his  executors  should  purchase  South 
Sea  annuities  for  the  mere  purpose  of  selling  again,  when  he, 
at  the  date  of  his  will,  was  possessed  of  similar  annuities,  to 
uriiich  the  trust  could  with  propriety  be  applied.  With  respect 
to  the  expression,  "remaining,"  used  in  bequeathing  i,000£ 
residue  of  the  2,000£  South  Sea  annuities,  it  is  ambiguous,  and 
capable  of  being  referred  to  annuities  of  the  latter  amount,  to 
be  purchased  by  the  executor,  as  well  as  to  those  of  which  the  < 

testator  was  possessed  when  he  made  his  will,  an  ambiguity,  not 
removed  as  in  Sleech  v.  Tharington  (after  stated)  by  the  addi- 
tional words,  "now  standing  in  my  name."  Besides,  if  it  be 
true,  as  appears  fix)m  the  cases,  that  Courts  of  Equity  are  always 
anxious  to  adopt  constmctions  in  &vour  of  general  and  against 
specific  legacies^  to  avoid  the  inconveniences  to  which  the  ktler 
are  exposed,  and  that  these  Courts  must  be  satisfied  by  express 
words  or  manifest  intention  appearing  upon  the  will,  that  the 
testator  meant  to  bequeath  all  or  part  of  the  identical  stock  he 


(»)  Stated  Afpro,  p.  207. 
VOL.  L  P 
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Stock.        possessed  'when  he  made  such  will,  before  they  pronounced  the 

Bequest  of  in    ^^^^  ^  be  specific,  it  seems  difficult  to  form  any  other  con- 

a  particular       clusion  upon  the  present  case,  than  that  it  is  one  which,  if  not 

jrao,  no  ipe-    ^^^  clearly  destitute  of  authority,  may  be  considered  to  be  very 

doubtful  (o). 

In  Bronsdon  v.  Winter  {p\  another  case  upon  this  subject,  A. 
bequeathed  to  B.  and  C  "the  sum  of  2,000£  capital  stock  in 
the  South  Sea  Company."  The  testator  was  possessed  of  2,00021 
South  Sea  stock,  and  no  more,  at  the  time  of  makiii^  his  will, 
and  in  the  months  of  February  and  March  next  afterwards,  he 
sold  1,5002.  part  of  the  2,000/.  The  question  was,  whether  the 
bequest  of  the  2,000^  South  Sea  stock  was  to  be  considered 
specific  or  general;  and  Vemey,  M.  R.,  determined  it  to  be 
general  **  Some  stress  (said  he)  has  been  laid  upon  the  words 
"the  sum"  of  2,0002.  in  the  will,  as  if  by  them  the  testator 
meant  that  quantity  of  stock  only.  But  I  think  no  weight  is  to 
be  laid  on  that,  for  if  he  had  said  2,0002L  South  Sea  stock,  that 
would  equally  express  quantity,  and  any  2,000/1  stock  would 
answer  this  legacy;  for  one  stock  does  not  differ  firom  another, 
though  one  moveable  does  differ  fi'om  another,  and  it  is  admitted 
that  if  the  testator  had  possessed  no  stock,  the  executors  must 
have  bought  2,0002.  stock,  which  shews  that  any  2,0002.  stock 
would  satisfy  this  bequest.  The  fact,  as  proved,  is,  that  though 
nothing  particular  is  mentioned  in  the  will  to  make  the  legacy 
of  the  stock  specific,  yet  the  testator,  at  the  time  of  making  his 
will,  had  the  precise  quantity  of  stock.  Here  seems  the  stress 
of  this  case.  But  the  testator  has  not  used  words  to  make  it 
specific;  and  if  legacies  are  to  be  specific  or  not,  firom  the 
testator's  manner  of  wording  them,  and  the  natural  description 
would  have  been  by  words  different  from  what  are .  here  used, 
why  should  the  Court,  firom  the  circumstance  of  the  testator 
^  having  just  2,00021  stock,  determine  that  he  meant  that  indi- 

vidual stock  r 

So  also  in  the  Bishop  of  Peterborough  v.  Mordock  (y),  G. 
master  of  Clare  HaUy  Cambridgey  after  giving  several  pecuniary 
leii^es,  bequeathed  ''to  A.  lOOJl;  to  B.  10021;  to  Storei^s  Hos- 
pital 3,40021  in  the  three  per  cents.;  the  annual  dividends  of 
which  to  be  every  half-year  divided  betwixt  four  widows."  It 
appeared  that  the  testator,  at  the  time  of  making  his  will,  and 
of  his  death,  had-2,2002.  only  standing  in  his  name  in  the  three 

(o)  See  Lord  Thurlow*s  obserra'         (p)  Ambl.  57. 
tionfl  upon  this  case,  2  Bro.  C.  C.  1 13.         (g)  1  Bro.  C.  C.  565. 
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per  cent  annuities;  of  which  150£  belonged  to  other  persons,        stock. 
and  that  the  remiuning  2,050il  were  his  own.     There  being  a  Bequest  of,  in 
deficien<^  of  assets,  the  question  was,  whether  the  legacy  of  *  particular 
3940021  in  the  three  per  cents,  was  to  be  considered  a  specific  or  ei6c.' 
general  legacy;   and  the  Lord  ChaiiceUor  thus  expressed  him- 
self: **  In  this  case  I  confess  it  does  not  appear  to  me  that  there 
18  any  question  of  difficulty.    On  the  &ce  of  the  will,  it  is  clearly 
a  pecuniary  legacy;   and  if  it  be  to  be  turned  into  a  specific 
legacy,  it  must  be  upon  other  circumstances.     The  form  of  the 
bequest  is  to  (^ve  3,4002.  in  the  three  per  cents.     The  testator 
has  been  definite  in  applying  the  quota  of  maintenance  to  each 
widow.     On  the  fiuje  therefore  of  the  will  it  is  purely  pecuniary,  ^ 

and  extends  only  to  a  directum  to  buy  such  a  sum  in  such  a 
stock.  But  it  is  said,  that  although  this  may  be  so  in  the  words, 
yet  that  circumstances  may  be  given  in  evidence  as  to  the  state 
of  the  fiinds  in  his  possession  at  the  time  of  making  the  will ; 
and  that  if  he  had,  at  the  time  of  making  his  will,  more  stock 
than  that  which  he  devised,  it  will  be  a  specific  legacy.  But 
this  is  not  the  only  case  in  which  the  Court  has  been  used  to 
make  this  inference.  When  I  say  this,  I  do  not  mean  to  be' 
understood  that  the  Court  has  laid  it  down  as  a  positive  rule 
of  law,  but  merely  as  an  interpretation  of  evidence.  In  all  cases 
where  the  legacy  is  considered  as  specific,  the  Court  takes  for 
granted  that  the  testator  meant  that  particular  fimd,  although 
he  may  be  mistaken  in  the  description  of  it.  Now  this  intention 
ought  to  be  made  out  by  strong  circumstances^  which  certainly 
do  not  exist  in  the  present  case.  I  am  therefore  of  opinion, 
thai  this  is  a  pecuniary  legacy ;  it  must  consequently  abate  in 
proportion  with  the  rest" 

The  next  case  upon  the  present  question  is  Webster  v.  Hak{r). 
The  testator  bequeathed  to  his  executors  in  trust  the  sum  of 
8,0002.  stock  m  thejhe  per  cent  Irish  fimd  for  the  separate  use  of 
J7. ;  also  "  the  sum  of  4,000/1  in  the  three  per  cent,  reduced  stock, 
to  be  paid  to  her  as  soon  as  possible."  He  fiurther  gave  to  C. 
1,00011  East  India  stock,  and  to  D.  2fiOOL  three  per  cent  reduced 
stock,  to  be  paid  to  her  as  soon  as  possible ;  to  E.  the  testator 
ako  bequeathed  l,000il  m  the  four  per  cent  stock.  It  was  one  of 
the  questions  whether  these  legacies  were  general  or  specific; 
and  Sir  fFUHam  Grant,  M.  R.,  decided,  that  they  were  general  or 
pecuniaiy  legacies ;  observing,  that  after  the  cases  which  had  been 


(r)  S  Yes.  410,  418,  415,  and  see  9  Ves.  146. 
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Stock.        decided,  it  was  impossible  to  say  that  those  were  not  pecuniary 

Bequest  of,  in    legacies. 

*Py^^?*l"'  A  case,  however,  in  addition  to  that  of  Aoelyn  v.  Ward(s\ 

cific  from  ^I's  must  be  adverted  to,  which  cannot  be  reconciled  with  the  autho- 
contezt.  rities  before  stated.     The  case  is  Jeffreys  v.  Jeffreys,  determined 

by  Sir  John  Fortescue,  M.  R.,  and  which  was  to  the  foUowing 

effect: 

A.y  at  the  date  of  his  will,  having  2,7022.  35.  Bank  annuities, 

and  2,000£  East  India  stock,  bequeathed  to  his  two  daughters, 

JW>  Tv  ""^  ^'  ^^  ^''  "  2,702i  3«.  capital  stock  in  the  Bank  of  England,  and 
J^rey  con-  2,000/.  Sterling  capital  stock  in  the  English  East  India  Company, 
sidered.  ^^  jjg  equally  divided  between  them."    The  testator  afterwards 

sold  702Z.  3^.  of  the  Bank  stock ;  so  that  he  was  possessed  at  his 
death  of  only  2,00021  Bank  stock,  and  2,00021  East  India  stock 
The  question  was,  whether  the  legacies  were  specific;  and  his 
Honor  decided  in  the  affirmative,  from  the  circumstance  of  the 
equality  in  amount  of  the  stocks  bequeathed,  with  the  quantity  in 
possession  of  the  testator  when  he  made  his  will  (t). 

It  appears  from  the  report  of  the  judgment  in  the  last  case,  that 
the  Master  of  the  Soils  endeavoured  to  avoid  the  pressure  of  such 
of  the  several  authorities  before  stated  as  were  cited  on  the  occasion 
to  show  that  the  legacies  were  general,  by  assigning  different 
reasons  as  the  grounds  of  the  decrees  pronounced  in  them.  It  is 
obvious,  however,  from  the  perusal  of  those  cases,  and  the  others 
before  set  forth,  that  the  principle  upon  which  the  judgments 
were  pronounced,  was  a  want  of  words  referring  to  the  identical 
stock  existing  at  the  dates  of  the  wills,  or  an  absence  of  manifest 
intention  in  the  testators  that  they  alluded  to  it,  and  not  the  mere 
circumstance  of  their  possessing  or  not  possessing  stock  at  those 
periods  of  any  particular  amount  It  is  presumed,  therefore,  that 
the  case  of  Jeffreys  v.  Jeffreys  cannot  be  considered  of  any 
authority. 

But  it  is  a  consequence  from  what  has  been  said,  that  if  it 
clearly  appear,  firom  reference  made  to  the  stock  by  additional 
expression,  that  it  alone  was  intended  to  be  the  subject  of  dispo- 
sition, the  legacy  will  be  specific,  although  the  form  of  bequest  be 
of  a  sum  of  money  in  that  species  of  stock,  as  if  the  words  were, 
*^SOOL  in  my  stock  of  three  per  cent,  consols  (tc),  or  "500^  which 
/  now  have  in  Navy  ^five  per  cents. ^ 


(s)  Ante,  p.  20S.  (f)  3  Atk.  120.  («)  4  Yes.  750. 
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Thus  in  Humphreys  v,  Humphreys  («?),  the  testator  being  pos-        Stock. 

sessed  of  5,000/.  stock,  bequeathed  to  A,  and  B.  as  follows:  **  All  Bequest  of  in 

the  stock  which  1  have  in  the  three  per  cents,  beina;  about  S.OOOt  »  particular 

except  500i  which  I  give  to  C"    Lord  Thurlow  decided,  that  the  Bpedfic  from 

stock  the  testator  had  was  speciiicallj  given ;  so  that  there  was  an  wilTscomext^ 

ademption  pro  tanto  in  consequence  of  his  havins  sold  2,000i  Instant  where 

*    .  *  ^  from  additional 

p®rt  01  it.  expressions,  a 

The  intention,  however,  of  the  testator  to  bequeath  specifi-  ^q«estof8t<Kk 
callj,  must  not  be  inferred  by  conjecture,  nor  upon  a  term  which  fund  was  held 
is  capable  of  a  double  intendment,  when  the  form  of  bequest  is  "P®^"*^ 
general;  for  a  Court  of  Equity  requires  the  intention  to  give  spe-  nons  must'be"' 
cifically,  either  to  be  expressed  or  to  be  clearly  and  indisputably  on^ibigiousto 
manifested  from  perusal  of  the  whole  will.     If,  then,  the  legacy  legacy  specific 
be  not  described  as  part  of  the  stock  belonging  to  the  testator,  d^*^on  to^ 
but  be  merely  a  gift  of  stock  in  some  one  of  the  public  funds,  executor  to 
and  the  executor  be  directed  to  transfer  the  sum  in  stock  to  the  omei,  g^ock  in 
legatee ;  the  direction  of  transfer  will  not  make  the  legacy  spe-  J  particular 
cific,  which  is  in  other  respects  general;   and  for  this  reason,  make  the  le- 
die  testator  may  have  meant  either  a  transfer  of  the  particular  *^^  flpecific 
stock  which  he  had  when  his  will  was  made,  or  that  his  executor 
should  purchase  (tr)  the   stock,  and  transfer  it  to  the  legatee. 
The  intention,  therefore,  to  be  inferred  from  the  direction  of 
transfer  is  equivocal,  and  does  not  amount  to  a  degree  of  certainty 
sufficient  to  make  the  legacy  specific. 

Thus  in  Sibley  v.  Perry  (or).  A,  directed  his  trustee  and 
executor,  **  within  three  months  after  ^.'s  decease;  to  transfer 
l,000i  stock  in  the  public  funds  commonly  styled  the  three  per 
cents,  consolidated,  to  each  of  his  relations  (naming  them)  if  living 
at  his  death,  and  to  the  issue  of  such  of  them  as  should  be  then 
dead."  Lord  Eldon  decided,  that  this  legacy  was  general,  upon 
the  general  principle  or  rule  of  construction ;  although  he  had  no 
doubt  in  privatCy  that  in  directing  a  transfer  of  stock,  the  testator 
meant  to  give  the  stock  which  he  had ;  but  that  there  was  no 
case  deciding  that  a  legacy  was  specific,  without  something 
marking  the  specific  thing,  the  very  corpus;  without  describing 
it  as  standing  in  the  testator's  name,  or  by  the  expression  "  my 
stock." 

From  the  majority  of  the  cases  which  have  been  produced, 
the  rule  of  equity  may  be  considered  to  be  thus  settled : 


(v)  2  Cox,  184 ;   Evans  v.  JaneSj  (x)  7  Yes.  523,  529,  and  see  Lord 

2  CoU.  (C),  516.  EldffiCs  observations    in  Deane   v. 

(w)  See  Faimtaine  v.  Tyler^  infra,  Test,  9  Yes.  152,  stated  tn/ro,  p.  219. 
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Stock.  FiBST,  that  whether  a  legacy  be  given  generally  of  stocks  or 

Bequest  of,  in  annuities,  or  of  stocks  or  annuities  in  particular  funds,  Mrithoot 

^P^<^1^  further  explanation;  the  fact  of  the  testator  happening  to  possess 

specific  from  stocks  or  annuities  in  the  funds  described  will  not  make  the 


will's  context. 


bequest  specific.     And 


Corollary  from 

case^  Secondlt,  that  if  a  clear  intention  appear  from  the  will  that 

the  testator  meant  to  bequeath  the  identical  stock  or  annuities  he 
was  possessed  of  at  the  date  of  it  (although  he  have  not  expressly 
declared  that  intention,  nor  referred  to  the  stock,)  such  intention 
will  constitute  the  bequest  specific;  an  instance  of  which  was 
before  produced,  where  the  executor  was  directed  to  sell  the 
stock  bequeathed  to  him  in  the  form  of  a  general  legacy  {yy 
Leg«cyof  Another  instance  established  to  be  a  clear  demonstration  of 

tiood  w^*     intention  to  give  the  identical  stock  or  annuities,  although  the 

bequest  in  part  was  in  the  form  of  a  general  l^acy,  occurred 
where  a  testator,  possessing  stock  or  annuities  at  the  date  of  his 
will,  disposed  of  them  in  fractional  parts,  in  giving  one  of  which 
he  adopted  such  expressions  of  reference,  as  to  raise  a  clear 
inference  that  he  intended  the  identical  stock  or  annuities  he  then 
possessed. 

Accordingly  in  Sleech  v.  Tharingttm  (z),  one  of  the  questions 
arose  upon  the  following  bequest  The  testatrix  gave  2,413iL  13«. 
to  different  persons  in  several  parcels  and  in  different  proportions, 
by  the  name  of  South  Sea  annuity  stock,  or  South  Sea  annuities, 
and  bequeathed  to  her  coachman  the  remaining  \ZL  13«.  South 
Sea  stock,  ^^  standing  in  her  name^  The  testatrix  died  possessed 
of  no  more  than  2,157il  12«.  IdL  South  Sea  annuities.  The 
question  was,  whether  the  deficiency  should  be  made  up  out  of 
the  general  assets,  which  depended  upon  this,  whether  the 
legacies  were  general  or  specific;  and  Sir  Thomas  Clarke,  M.  R., 
held  them  to  be  specific,  and  therefore  not  entitled  to  a  contribu- 
tion from  the  general  personal  estate.  He  said  that  the  hut 
bequest,  in  favour  of  the  coachman  was  a  specific  parcel  of  the 
stock,  part  of  a  larger  sum  standing  in  the  name  of  the  testator; 
that  none  of  them  were  independent,  but  all  connected,  from  the 
original  bequest,  of  the  first  portion  of  the  South  Sea  stock  to  the 
last,  which  she  computed  to  be  a  residue,  though  erroneously; 
that  the  legacies  were  connected  by  the  last  being  given  by  way 
of  remainder,  and  that  this  was  a  specific  bequest  of  such  an 


(y)  Ante,  p.  207.  Badnek  v.  Stevens,  3  Bio.  C.  C.  481, 

(z)  2  Yes.  sen.  561,  564,  and  see      et  infra,  241. 
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individual    identical    thing,  as  the  testatrix  apprehended  she        stock. 
had  (a).     He  also  said,  it  was  material  that  there  was  a  direction  Bequest  of,  im 
to  the  executors  to  sell,  and  convert  part  of  the  stock  into  money ;  J  PJ^?*^ 
which  direction  it  was  impossible  the  testatrix  could  have  given,  upecifiefrom 
if  she  meant  part  of  the  stock  should  be  purchased  with  her  ''*^^'"  context. 
persona]  estate.     That  would  have  been  a  vain  thing,  and  was 
laid  hold  of  in  AstUan  v.  Ashtan  (ft),  which  was  in  point     He 
therefore  decreed  as  before  stated. 

The  last  case  was  followed  by  Stafford  v.  Sartan  (c),  in  which  Remarks  on  the 
A.  being  possessed  of  20021  per  annum  Bank  long  annuities,  and  ^^^,^*^ 
other  personal  estate,  bequeathed  to  B.  ^^  100/.  a  year  in  the  long 
annuities;"  also  to  C.  **50L  long  annuities,"  and  to  D.  ^*50L  long 
annuities  to  be  laid  out  in  charities  at  his  discretion."  Lord 
ThurlaiD  conceiving  (as  Mr.  Brawn  says),  that  the  legacies  were 
qpecific,  observed,  that  they  must  be  transferred  as  annuities,  and 
oidered  C's  legacy  to  be  paid  to  him  in  long  annuities,  with  the 
payments  which  had  been  made  upon  it  subsequently  to  the  year 
after  the  death  of  the  testator. 

The  reason  why  Lord  Thurlaw  conceived  that  those  legacies 
were  specific  does  not  appear.  They  (according  to  the  cases 
before  stated),  are  given  in  the  forms  of  general  bequests,  and  it 
has  been  shown  that  the  mere  circumstance  of  a  testator  having 
stocks  or  annuities  of  the  same  amounts  with  those  bequeathed 
will  not  make  the  legacies  specific  His  Lordship,  therefore^ 
must  have  thought,  that  these  legacies  were  given  as  fractional 
parts  of  the  annuities  which  the  testator  had  at  the  date  of  his 
will,  and  were  consequently  specific.  But  that  rests  in  mere 
conjecture,  for  there  are  no  expressions,  nor  directions  as  in 
Sleech  v.  Thorinfftan,  demonstrative  of  the  testator's  intention  to 
bequeath  in  parcels  the  identical  annuities  of  which  he  was 
possessed.  The  case  does  not  differ  from  Simmons  v.  VaUance  (<2), 
and  it  is  conceived  that  if  Lord  Thurlow  delivered  the  opinion 
ascribed  to  him,  it  cannot  be  supported,  but  it  may  be  reasonably 
doubted  whether  he  ever  delivered  such  an  opinion,  when  the 
incorrectness  of  the  report  and  the  order  pronounced  by  him  in 
the  cause  are  considered ;  for  if  he  had  conceived  the  legacies  to 
be  specific,  it  is  presumed  that  he  would  not  have  ordered  pay- 
ment to  C*  of  what  had  only  been  received  in  respect  of  his 
annuity  legacy  subsequently  to  one  year  after  the  death  of  the 


(a)  See  Evam  v.  Trip,  6  Mad.  91.  (c)  1  Bro.  C.  C.  4S2,  ed.  by  BOt. 

\h)  1  Forr.  152 ;  3  P.  Wms.  388,         (d)  4  Bro.  C.  C.  345,  stated  supra, 
ftated  Mpm,  p.  207.  p.  206. 
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Stock.        testator^  but  whatever  had  accrued  due  and  been  piud  since  the 
Bequest  of,  at    testator's  decease. 

^^rTd^h^  It  will  have  occurred  to  the  reader,  that  in  the  preceding  cases 
where  and  wherein  bequests  of  stock  were  decided  to  be  specific,  it  was 
specific!^^         considered  essential  to  the  specific  bequest,  that  there  should  be 

a  clear  and  distinct  reference  to  the  corpus  of  the  funds  of  which 
the  testator  was  possessed  at  the  date  of  his  toilL  In  the  case  of 
Parrotty,  fVorsfoId  (e);  it  was  decided  by  Sir  Thomas  Plumer, 
that  a  bequest  of  '^all  other  stocks  or  funds  which  the  testator 
miffht  be  possessed  of  or  entitled  to  at  the  time  of  his  death^  after  a 
prior  specific  legacy,  was  general:  he  observed,  ^^the  ordinary 
criterion  of  a  specific  bequest  is,  that  it  is  liable  to  ademption; 
that  if  the  thing  bequeathed  is  once  gone,  it  is  lost  to  the  legatee. 
That  criterion  fiiils  here ;  for  it  would  equally  pass  stock  after- 
wards acquired.  Can  it  be  said  that  a  will  made  now  can  contain 
a  sgeci&c  bequest  of  what  may  be  bought  hereafter,  of  what  does 
not  now  exist?  In  a  certain  sense  it  may  be  said  that  l^acies  of 
this  kind  are  specific ;  as  a  legacy  of  the  testator's  cattle,  or  all 
his  personal  property  at  his  death ;  but  it  is  not  specific  unless  you 
can  fix  on  the  individual  thing  given. 

But  in  the  recent  case  of  Fountaine  v.  Tyler  (/),  it  has  been 
determined,  that  there  may  be  a  specific  bequest  but  of  stock  of 
which  a  testator  is  net  possessed  at  the  making  of  his  wiU^  but  of 
which  he  may  be  possessed  at  his  death.  In  that  case  the  testator 
willed,  that  if  he  had  not  so  much  as  10,000/.  capital  stock  in  the 
three  per  cents,  reduced  or  consolidated  Bank  annuities,  that  his 
executors  should  make  up  the  capital  sum  of  10,000il  in  the 
reduced  or  consolidated  Bank  annuities,  or  one  or  both  of  them, 
and  should  hold  the  same  upon  trust  for  all  and  every  the  children 
of  his  said  niece  Frances,  late  wife  of  the  said  James  Fountaine, 
who  should  be  living  at  the  time  of  testator's  decease,  to  be  vested 
interests  in  sons  at  twenty-one  and  daughters  at  twenty-one  or 
days  of  marriage ;  he  directed  that  until  the  legacy  should  become 
vested,  the  executors  should  apply  the  dividends  for  maintenance: 
and  he  further  directed,  that  in  case  there  should  not  be  any  child 
who  should  obtidn  a  vested  interest  in  the  said  10,000/.  it  should 
fall  into  the  residue.  The  testator  had  at  the  time  of  hb  death 
standing  in  his  name  9,000/.  three  per  cent  reduced,  and  7,000/. 
three  per  cent,  consols.  The  bill  was  filed  by  the  next  fiiend  of 
the  infants  (the  plaintifis),  praying  that  the  defendant  (the  execu- 


ie)  lJac.&  Walk.  594,  601.  aLso   QueetCs  (Mege  v.  Sutton,  12 

(/)   9  Price,  Ex.  Rep.  94;  see      Sim.  521. 
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tor)  might  be  ordered  to  transfer  10,000iL  three  per  cent,  reduced        ^todL. 
or  three  per  cent  consols;  or  that  the  sum  might  be  made  up  by  Bequest  of,  at 
one  or  both  of  the  sums  before  mentioned^  and  account  for  the  the  date  of  will. 
dividends  from  the  time  of  the  testator's  death,  and  pay  thereout 
allowances  for  the  children's  maintenance.    The  Lord  Chief 
Baron  observed,  that  the  words  of  the  will  **  if  I  shall  not  have  so 
much  stock,  ftc."  had  no  reference  certainly  to  the  stock  he  had 
at  that  time,  but  at  some  future  time,  and  the  most  appropriate 
period  that  could   be  assigned  was  the  death  of  the  testator; 
and  he  considered  the  l^acy  in  the  will  as  much  a  specific  legacy 
as  if  the  testator  had  said,  *'  If  1  have  a  particular  horse  I  desire  *it 
may  be  given  to  the  legatee:"  the  reference  to  the  corpus  he 
remarked  was  clear  and  direct,  and,  if  that  carpus  should  be  found 
among  his  assets,  he  gives  a  portion  of  it;  referring  clearly  to  his 
possession  of  the  thing  at  the  time  of  his  death.    For  these  reasons 
the  Chief  Baron  decided,  that  the  legacy  was  clearly  specific,  and 
must  go  immediately  to  the  legatees  firom  the  time  of  the  testator^s 
death.     He  admitted  that  if  the  testator  had  not  had  10,000il  in 
the  stocks  specified  at  the  time  of  his  death,  it  would  have  been 
in  that  case  a  general  legacy  beyond  all  doubt    Another  question  Executor'^ 
arose  in  this  case,  whether  the  legatees  or  the  executors  had  the  JSt ofwhaT^ 
right  to  elect  out  of  what  fund  the  legacy  was  to  be  paid;   and  fund  a  legacy 
the  Chief  Baron,  after  noticing  the  novelty  of  the  point,  remarked,  ^ 

that  as  the  executors  were  to  make  u^  the  deficiency  of  the  stock 
either  in  one  or  both,  as  they  should  think  best,  they  were  there- 
fore empowered  by  the  testator  to  deal  with  it  according  to  their 
discretion;  and  he  could  not  take  that  discretion  away  from  them 
unless  there  were  any  danger  of  their  abusing  it  to  the  prejudice 
of  the  in&nts. 

In  Bethune  v.  Kennedy  (g)y  af):er  giving  specific  bequests  of  long 
annuities,  the  testatrix  bequeathed  in  the  following  words,  "  the 
residue  of  my  property,  all  I  do  or  may  possess  in  thefundsy  copy 
or  leasehold  estates  to  my  sisters,"  at  the  decease  of  both  of  them 
to  be  equally  divided  ^^  share  and  share  alike  between  ray  cousins," 
(naming  them):  part  of  the  residuary  estate  consisted  of  long 
annuities;  and  the  question  was,  whether  the  surviving  sister 
and  tenant  for  life  of  the  residue  should  enjoy  the  dividends  of 
the  long  annuities  as  a  specific  legacy,  or  whether  she  took  them 
only  as  a  residuary  bequest,  entitling  the  legatees  in  remainder  to 
have  the  long  annuities  converted  into  a  permanent  fund.     Sir 


(g)  1  Mjl.  &  Cr.  114;  see  also      Cochran  y.  Cochran^  14  Sim.  248, 
Aleock  y.  Shper^  2  Mjl.  k  K.  699 ;      stated  tupra^  205. 
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Stodu         C.  PepySy  M.  B.,  decided  that  she  was  entitled  to  enjoy  the  long 

Bequests  <nt     annuities  as  a  specific  bequest. 

of,  not  spedfio.       ^  similar  decision  was  made  by  Lord  Lyndhiarst,  C,  in  Vaughan 
T.  Buck  (A). 

In  Stephenson  v.  Dawson  (t),  the  testator  bequeathed  to  his  son 
for  life  the  dividends  and  annual  produce  "  of  all  such  stock  and 
property  as  he  should  have  or  be  entitled  to  at  the  time  of  his 
decease,  in  the  government  or  public  funds."  It  was  contended 
that  the  l^acy  was  general^  as  it  wanted  the  ordinary  criterion  of 
its  being  liable  to  ademption,  for  the  bequest  would  equally  pass 
stock  afterwards  acquired;  Lord  Langdaky  M.  R.,  however,  de- 
cided otherwise,  observing  that  a  legacy  was  specific,  if  it  could  be 
specified  and  distinguished  firom  the  rest  of  the  testator's  estate  at 
the  time  of  his  death,  and  his  Lordship  referred  to  FounUdne  v. 
2)fler  as  afibrding  an  instance. 

In  Hashing  v.  NichoBs  (j)y  the  bequest  was  to  the  executors  of 
4,000il  capital  stock  in  the  3^  per  cent  consoby  or  in  whatever  of 
the  ^vemment  fimds  the  same  should  be  invested,  upon  trust  to 
assign  and  transfer  the  same  to  certain  l^;pitee8.  Sir  K.  Biruce^ 
V.  C,  held  the  legacy  specific,  observing  that  it  was  not  a  bequest 
of  money  out  of  stock,  but  of  stock  out  of  stocL 

Legacies  out         4.  The  next  advance  towards  a  regular  specific  legacy  occurs 
when  annuities  or  money  are  given  out  of  stock,  which  the  testator 
Id  general  not    was  possessed  of  at  the  date  of  his  will     Such  bequests  are  not 
'P®^*'-  prima  facie  specific  in  the  ordinary  acceptation  of  the  term,  but 

range  in  the  class  of  l^;acies  of  quantity  in  the  nature  of  specific 
l^acies  mentioned  in  the  b^inning  of  this  chapter.  This,  then, 
is  a  species  of  legacy  between  a  general  and  specific  bequest 
The  testator's  intention  is  its  basis.  It  assumes  that  the  testator 
meant  to  give  a  general  legacy,  vnth  a  charge  upon  a  particular 
fimd  for  its  payment,  not  intending  its  existence  should  depend 
upon  the  validity  or  continuance  of  such  fund  (A),  for  the  terms 
of  the  bequest  are  literally  complied  with  by  sale  of  so  much  of 
the  stock  as  is  required  to  answer  the  legacy ;  so  that  it  cannot 
with  certainty  be  inferred  firom  the  form  of  bequest,  that  the  tes- 
tator intended  to  bequeath  part  of  his  stock  m  speciey  but  as  a 
fund  generally,  first  to  answer  the  legacy.  Hence  it  would  seem, 
that  if  there  be  nothing  expressive  of  the  testator's  intention. 


(A)  1  PhU.  75.  (A)  Sadler  v.  Turner,  8  Ves.  617, 

(0  3  Beav.  842,  347.  624,  stated  infra^  225. 

0)  1  To.  &  Col.  (C.) 478. 
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except  what  arises  firom  a  mere  bequest  of  money  or  annuities        Stock. 
out  of  the  testator's  stock,  the  legacy  will  not  be  specific,  but  in  Bequests  oirfof» 
the  nature  of  a  specific  legacy  before  described  (I);  which  rule  of  ^^  S*c*fic- 
construction  prevails  with  respect  to  bequests  of  money  out  of 
debts  or  securities,  as  will  appear  when  we  treat  of  such  legacies 
in  the  seventh  section. 

In  ISrby  t.  Patter  (m).  A,  bequeathed  thus:  '^my  intention 
and  will  by  the  codicil  added  thereto  is  to  give  to  £.  a  legacy  of 
IfiOOL  out  of  my  reduced  Bank  annuities  three  per  cents,  by  my 
executor  within  one  month  after  my  decease,  for  his  integrity, 
sobrie<7,  <u>d  good  behavioor,  and  deserving  in  eve.7  i^; 
the  question  was,  whether  the  bequest  were  general  or  specific; 
and  Lord  Ahankj/f  M*  R.,  determined,  that  it  was  the  former, 
and  that  B.  was  entitled  to  1,000J1  sterlinff,  and  not  1,0001. 
annuities  only;  observing,  that  whenever  there  is  a  legacy  of  a 
given  sum,  there  must  be  positive  proof  that  it  does  not  mean 
sterling  money,  in  order  to  make  it  specific :  that  where  the  phrase 
18  **  1,00021  out  of  my  reduced  Bank  annuities,"  the  sense  was,  that 
the  executor  should  raise  1,00021  by  selling  so  much  of  that  stock;" 
and  the  rule  was,  that  no  legacy  should  be  held  specific,  unless 
demonstrably  so  intended. 

In  Deane  v.  Test  (n),  (a  case  of  great  complexity),  Lord  Etdon 
appears  to  confirm  the  last  decision,  so  fiur  as  regards  the  primd 
facie  construction  to  be  put  upon  the  words  there  used.  In  the 
case  of  Deane  v.  Test,  A.  bequeathed  a  variety  of  legacies  of  stock, 
m  stock,  cfuJt  of  stock,  and  (mt  of  the  dimdends  of  stock.  The  first 
of  the  bequests  was  to  B.  for  life  of  ^'the  interest  of  4,000il  stock 
m  the^icr  per  cents,  consolidated  annuities  in  the  Bank  of  Eng- 
land:" and  after  the  death  of  B.  he  gave  '^the  above  4,0002. 
consols  annuities  which  be  mentioned  before,  the  fund  for  paying 
BS  annuity"  to  the  children  of  his  sister  C  equally,  with  benefit 
of  survivorship,  among  them,  if  any  died  under  tweil^-one :  and 
he  in  like  manner  gave  to  those  children  '^  an  additional  sum  of 
2,000/.  more,  to  be  paid  out  of  the  four  per  cent  consolidated 
annuities  m  the  Bank  of  England,"  in  equal  shares,  &c.  The 
question  was,  whether  these  legacies  were  specific  or  general; 
and  Lord  Eldon  determined  that  they  were  general,  saying,  that 
he  was  authorized  by  the  case  of  SSrby  v.  Potter^  to  declare  that, 
upon  the  words  used  by  this  testator,  the  l^acy  to  be  paid  out  of 
the  four  per  cent  annuities  ought  primd  facie  to  be  taken  as  a 


(0  AiUe,  p.  192.  (m)  4  Yes.  74S.  (»}  9  Yes.  146, 152. 
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Stock.        bequest  of  a  sum  of  2^0002^  sterling,  with  a  dxrection  out  of  what 

Bequests  <m<  of,  fond  it  was  to  be  dischai^d 

Dotspeaiic.  jjj  ^^  following  particulars  Lord  Alvanky  seems  to  have 

expressed  himself  too  forcibly  in  the  case  of  Kirby  y.  Patter^  viz. 
*^  that  whenever  there  is  a  legacy  of  a  given  sum,  there  must  be 
positive  proof  that  it  does  not  mean  sterling  money  in  order  to 
make  it  specific.'*  To  this,  it  is  presumed,  Lord  Eldan  alluded 
in  those  passages  of  his  judgment  in  Deane  v.  Testy  where  he 
qualified  his  approbation  of  Kirby  v.  Potter^  by  such  words  as 
** without  carrying  it  to  the  extetit  oi Kirby  v.  Potter  {o)f  "and  I 
use  the  authority  of  Kirby  v.  Potter  no  further  than  that  {p)f 
for  his  Lordship  thoi^ht  less  than  positive  proof  of  intention 

Except  it  would  be  sufficient  to  repel  the  prima  foune  construction  of  the 

decariy  appears  ,^  .  iiim 

from  the  will's  words,  viz,  such  an  mtention  appearing  upon  the  whole  will,  as 

Se  Wenticid  ^  satisfy  the  mind  of  a  judge,  that  by  the  words,  *^out  o^  Ac.** 

stock  which  the  the  testator  did  not  mean  to  give  a  money  legacy,  but  the  whole 

meant  to  ^^  P^ut  of  his  identical  stock  or  annuities  specifically  {q).     His 


was 


be  given.  Lordship  admitted,  that  by  such  words  the  primd  facie  intention 

was  to  give  a  money  legacy :  a  setded  rule  of  construction  to 
which,  so  qualified,  it  was  wholesome  to  adhere,  "  until  driven  . 
out  by  strongy  solidy  and  rational  interpretation,  put  upon  plain 
inference  drawn  from  the  rest  of  the  will  (r).  He  then  observed^ 
that  minute  criticisms  would  not  vary  the  primd  facie  rule  of 
construction:  and  he  expressly  guards  against  "going  upon 
conjecture  met  by  conjecture,  and  plausible  argument  met  by 
plausible  argument,"  to  alter  the  primd  facie  meaning  of  the 
words  now  under  consideration  (s). 

From  the  decrees  pronounced  in  the  last  cases  by  two  such 

able  judges,  the  following  conclusion  may  probably  be  drawn  as 

a  guide  upon  questions  of  this  nature  : 

Rule  inferred         That  a  sum  of  money  bequeathed  out  of  particular  stock  or 

ments  in^Aif^  annuities,  is  primd  facie  to  be  adjudged  a  money  legacy,  but  liable 

V.  JPWf^r,  and    to  be  Considered  a  specific  bequest  of  so  much  of  the  identical 

stock  or  annuities  which  the  testator  had,  when  a  clear  intention 

appears  upon  other  parts  of  his  will,  that  he  so  intended;   of 

which  intention  we  shall  now  proceed  to  give  some  instances, 

first  remarking,  that  there  seems  to  be  no  difference  whether  the 

legacy  be  of  money  out  of  stock,  or  of  a  personal  annuity  out  of 

the  dividends  of  stock  (t). 

(o)  9Ve8.  152.  (r)  9Ves.  152. 

(p)  Ibid.  154.  (*)  Ibid.  154. 

(y)   See  Ati.  Gen,    v.  Grote,  3  (0  See  9  Ves.  153. 

Meriv.  316,  stated  injra. 
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In  Drinkwater  v.  Falconer  {u)y  A.  having  AQOL  new  South  Sea 
annuities^  and  400iL  East  India  bonds,  bequeathed  ^^  to  his  friend 
and  servant  B.  \0L  per  annum  for  life,  to  be  paid  out  of  my  i. 


.1       |»      J  • 

dividenda  of  400iL  in  the  joint  stock  of  South  Sea  annuities,  now  ^bich  the  le- 
standing  in  the    Company's  books  in  my  name,  by  half-yearly  fir^cy.  in  fonn 
payments,  and  he  thereby  charged  his  said  annuity  stock  with  invested,  is  not 
payment  thereof:    and  1  give  to  C.  my  400t  East  India  stock,  g?^^!,^^'^^^ 
and  my  400iL  joint  stock  in  South  Sea  new  annuities,  {mtject  to 
the  payment  of  the  said  annuity\  to  D.  &c. ;"    and  Sir  Thonuis 
Clarkey  M.  R.,  decided,  that  aU  those  legacies  were  specific 

In  the  last  case,  the  testator  clearly  shewed  an  intention  upon 
the  &ce  of  his  will,  specifically  to  dispose  of  his  identical  East 
India  stock  and  South  Sea  annuities,  fi*om  the  manner  in  which 
the  whole  were  bequeathed ;  but  if  the  legacy  to  B.  had  not  been 
explained  by  the  legacy  to  D.  it  would  seem  that  from  the  form 
of  the  bequest  to  B.  it  must  have  been  considered  general, 
according  to  the  cases  of  Kirby  v.  Potter,  and  Deane  v.  Test, 
before  stated  (v),  viz.  of  an  annuity  for  life,  the  dividends  of  the 
stock  being  merely  pointed  out  as  the  fiind  out  of  which  it  was 
first  to  be  paid,  and  in  this  respect  resembling  the  case  of  Mann 
Y.  Copelandy  before  also  stated  (to).     Again — 

In  Morely  v.  Bird  (z),  the  testator  gave  all  his  money  in  the 
stocks,  mortgages,  debts,  goods,  chattels,  and  every  thing  he  died 
possessed  oi^  to  B,  for  ever,  upon  condition  that  he  paid  to  the 
four  daughters  of  C  *^  40021  out  of  700L  now  lying  in  the  three 
per  cent  consolidated ;"  and  the  legacy  of  400/.  was  held  to  be 
specific 

The  last  decision  may  be  ascribed  to  the  intention  to  be  inferred 
firom  the  circumstance  of  the  legacy  of  400/.  being  given  out  of 
the  700L  three  per  cent,  consols,  specifically  bequeathed  to  B.; 
the  Court  probably  considering  the  400il  as  so  much  excepted 
oat  of  the  700L  annuities,  viz.  a  division  of  the  identical  70021 
annuities,  between  B.  and  the  children  of  C.  and  similar  to  the 
case  of  Lang  v.  Short  before  mentioned  (y). 

5.  The  instances  which  have  been  produced  of  general  legacies  When  a  general 

cut  of  stock  or  annuities,  were  those  where  the  legacies  were  ^^^J^wrip^ 

expressly  given  oat  of  such  stock  or  annuities.     But  when  they  ?.°"f?jf  ®  ^^ 

are  not  so  expressly  given,  they  will  be  equally  general,  although  plMed,itteh 


(«)  2  Yes.  sen.  623. 

(o)  Afde,  p.  219. 

(«)  AiUe^  p.  197 ;  2  Mad.  223. 


(x)  3  768.628,631. 

(y)  Ante,  p.  195 ;  1  F.  Wmfl.  403. 
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Stock.        Stock  or  annuities  be  mentioned  or  referred  to,  as  the  then  or  the 

When  merelT  supposed  then  situation  of  the  money  bequeathed^  it  being  ap- 

"w^  ?°  ■*     parent  that  the  thing  given  is  not  the  identical  stock  or  annuities, 

which  the  le-     but  the  money;  and  that  the  circumstance  of  the  money  being  or 

lenerdb™     continuing  in  the  stock  or  annuities,  is  no  ingredient  in  the 

m?ested,  is  not  essence  of  the  bequest,  nor  a  condition  upon  which  it  was 

2J^     ^        intended  to  depend  (z).     As  proof  of  this — 

detcriptioiiwiil       ^  Raymond  ▼.  Brodb€U(a\  A,  late  oiJamaicay  reciting  in  his 

not  convert  the  will,  that  he  had  remitted  several  sums  of  money  to  England^  which 

^ific  lmi7   he  had  directed  to  be  invested  in  government  funds,  and  which  he 

of  the  fond.       heUeved  had  been  laid  out  either  in  three  per  cent  Bank  annuities, 

or  in  three  per  cent  consols;   and  also  that  it  was  his  intention 

that  the  provisions  for  his  younger  children  should  be  by  equal 

portions  of  such  Bank  annmties  in  which  the  said  monies  had  then 

been  invested;  if  therefore  the  sums  hehad^A^n  invested  or  might 

do  before  his  death,  should  not  be  suflScient  for  the  purposes 

therein  mentioned,  he  authorized  his  executors  to  invest  a  sufficient 

part  of  his  estate  in  the  purchase  of  so  much  more  Bank  annuities 

of  the  same  kind  as  he  had  then  already  purchased,  as  would  be 

sufficient  to  answer  the  purposes  in  his  will,  and  after  mentioned* 

A.  then  bequeathed  to  his  executors  10,000i^  current  money  of 
Jamaica,  invested,  orU>be  invested,  by  them  in  the  public  funds,  pur- 
suant to  the  same  power,  upon  trust  to  receive  the  dividends,  and 
apply  a  sufficient  part  of  them  for  the  maintenance  of  his  daughter 

B.  undl  marriage,  or  her  age  of  twenty-one,  and  from  and  after 
that  age  or  marriage,  upon  trust,  to  receive  the  interest  and 
dividends  of  the  said  10,000il  and  pay  the  same  to  B,^s  separate 
use.  And  after  settling  the  10,000i^  and  interest  upon  the  children 
of  ^.  and,  in  the  event  of  none,  upon  her  husband,  being  the 
survivor,  he  directed  that  if  his  daughter  died  under  age  and 
unmarried,  the  10,00021  v^as  to  become  part  of  his  residuary  estate. 
The  testator  also  bequeathed  to  his  executors  another  sum  of 
10,00021  of  current  money  of  Jamaica,  invested  in  the  public  funds 
pursuant  to  the  said  power,  upon  the  same  trusts,  in  favotir  of  his 
daughter  C.  her  children  and  husband,  if  she  left  one,  as  were 
declared  in  &vour  of  his  daughter  B. ;  with  a  similar  direction 
that  the  last  mentioned  10,00021  should  &11  into  the  residue  if  C 
died  under  age  and  unmarried ;  which  residue  he  gave  to  his  son 
2>.  and  appointed  him  executor.  Prior  to  the  date  of  the  will,  the 
testator  had  made  several  remittances  to  England,  to  be  laid  out 
in.Bank  three  per  cent  annuities,  which  were  accordingly  invested. 

(z)  See  nrfra,  p.  235.  (a)  5  Yes.  199^ 
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He  also  after  his  will,  made  other  remittances,  which  were  placed       stock. 
out  upon  government  securities,  and  at  his  death  there  were  when  merely 
standing  in  his  name  15,50021  three  per  cent  consols,  and795/.,/otcr  referred  to  as 
per  cents.     Upon  the  bill  of  the  legatees  and   their  husbands  wWch'tbele- 
against  2>.  praying  the  transfer  of  a  moiety  of  the  15,500iL  three  ^^'  ™  f°"" 
per  cent  consols  and  a  moiety  of  the  795Lfaur  per  cents,  to  the  invested,  u  not 
Accountant  General,  in  trust,  for  B.  during  her  life,  and  at  her  "P^^^^^^'J 
death,  upon  the  other  trusts  of  the  will,  and  that  D,  might  lay  out 
so  much  of  the  testator's  personal  estate  as,  with  the  value  of  a 
moiety  of  the  stock,  according  to  the  prices  which  the  same  b<n'e  at 
tike  time  of  his  deaths  would  be  equal  to  the  sum  of  10,000l  Jamaica 
currency,  in  the  purchase  of  three  per  cent  consols,  upon  the  same 
trusts,  and  praying  similar  relief  on  behalf  of  C.  and  her  husband, 
it  was  insisted  by  2>.  that  according  to  the  true  construction  of 
the  will,  the  amount  of  the  current  money  which  was  invested  in 
15,50021  three  per  cent  consols  and  79521  Bank  four  per  cents,  was 
to  be  considered  as  applied  in  part  payment  of  the  legacies,  and 
therefore  that  the  stock  ought  to  be  received  in  part  satisfaction  of 
them,  as  and  for  the  sum  of  16,37721 7s.  6d,  Jamaica  currency,  the 
amount  of  the  current  money,  which  was  laid  out  in  the  purchase 
of  such  stock.   But  Lord  Rosslyn  said  there  was  nothing  fluctuating 
in  either  legacy,  and  that  each  must  be  10,00021  currency ;  that 
the  legatees  could  neither  have  more  nor  less.     ^^  Suppose  (con- 
tinued his  Lordship)  the  investments  (the   value  of  the  stock 
purchased)  had  exceeded  20,00021  currency,  the  legacies  would 
have  been  limited.     If  the  stock  had  risen  to  /nit,  the  legatees 
<x>uld  not  have  more  than  10,000/.  currency.    If  the  legacies  were 
specific,  the  value  of  the  stock  of  necessity  must  be  ascertained 
by  the  value  at  the  death  of  the  testator.     But  there  is  nothing 
specific  in  them.     They  are  legacies  of  10,00021  currency  each. 
The  legatees  never  can  receive  more,  nor  I  apprehend  less.     The 
Master  was  directed  to  inquire  what  sum  of  money  would  have 
been  necessary  to  have  invested  in  the  three  per  cents^  to  have 
paid  10,00021  currency  to  each  of  the  legatees  at  the  time  of  the 
testator's  death,  and  to  compute  what  was  due  to  the  plaintifls 
upon  their  l^acies  with  interest,  according  to  such  currency,  to 
the  time  the  whole  investment  was  made,  upon  such  sum  as  the 
Master  should  find  would  have  been  necessary  for  the  investment" 
It  is  obvious  fix>m  the  whole  will  in  the  last  case,  that  the  testator 
meant  his  younger  children  to  have  money  legacies  of  10,00021 
each,  Jamaica  currency,  which  were  to  be  invested  in  ihe  English 
funds.     The  bequests  were  of  money,  not  of  stocks,. as  also  ap- 
peared firom  the  directions,  that  if  the  stock  purchased  with  the 
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Colonial  testator's  own  remittances  during  life,  should  not  be  sufficient  to 
property.  answer  the  legacies,  his  executors  should  purchase  the  deficit  of 
Legacies  of,  stock  with  his  general  personal  estate.  The  intention,  therefore, 
not  specific.  of  the  testator  being  clear,^  to  give  to  such  legatee  10,000iL  toorth  of 
stock,  according  to  the  currency  of  Jamaica^  his  afterwards  men- 
tioning the  stock  in  which  the  money  was,  or  was  supposed  then 
to  have  been  invested^  was  not  with  the  intent  of  making  those 
legacies  depend  upon  the  contingency  of  his  haying  stock  at  his 
death  sufficient  to  answer  them,  but  merely  that  the  stock  which 
had  been  purchased  by  him  whilst  living,  should  be  the  prtmary 
fund  for  their  payment,  so  as  to  give  these  particular  legatees  a 
Uen  upon  it  in  preference  to  other  general  legacies;  in  which 
sense  alone  those  legacies  were  specific,  according  to  the  proposi- 
tion laid  down  by  Lord  Rosslyn  in  his  judgment,  ^^  that  there  is  a 
general  legacy,  and  attended  with  the  qualifications  of  a  specific 
legacy,  yet  with  an  appropriatUm  upon  part  of  the  property,  and 
that  is  the  case  here.** 

Similar  to  the  last  case,  is  Lambert  v.  Lambert  (b\  determined 
by  Sir  William  Grants  in  which  A,  bequeathed  as  follows:  ^^  to  B. 
the  mm  of  12,000£  of  my  funded  property,  to  be  transferred  (c\ 
in  the  name,  or  employed  as  it  shall  appear  most  beneficial  for 
his  interest,  by  my  executor,  &c.  To  C  I  also  bequeath  the 
sum  of  12,000£  to  be  enjoyed  in  every  respect  as  in  the  case  of 
B.  &c. ;"  and  his  Honor  decided  that  the  legatees  were  entided 
to  the  toorth  of  12,000il  each  out  of  this  property,  or  to  have  it 
divided  amongst  them,  if  not  sufficient  to  pay  those  sums,  but  if 
there  were  a  surplus,  then  that  it  belonged  to  the  general  estate 
of  the  testator. 

In  Taylor  v.  Martindale  {d\  the  testatrix  being  possessed  of 
various  sums  of  stock,  amounting  in  t^e  whole  to  600i^  stock, 
authorisEed  her  executors  to  draw  from  the  Bank  the  sum  of  600£, 
and  to  divide  the  same  among  certain  persons  equally.  Sir  L, 
Shadtoett,  Y.  C,  held  the  legacy  general,  that  it  was  not  a 
direction  to  the  executors  to  take  the  several  sums  of  stock,  but 
only  to  draw  firom  the  stock  the  sum  of  600iL 

Sect.  VI.  Colonial  Property. 

Legacies  of  00-      The  like  principle  applies  to  cases  where  a  person,  having 
Iww^aKSS^'  property  in  England  and  Lndioy  gives  general    l^;acies,  but 

(h)  11  YeB.  607,  and  see  2  Bro.  tronrfer,  see  Stbiey  y.  Perry,  iuproy 

a  C.  18,  21 ;    1  Cox,  204 ;  4  Ves.  p.  213. 
159.  (<0  12  Sim.  158. 

(c)  For  the  effect  of  a  direction  to 
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postponing  their  payment  until   his  India  property  should  be       Colonial 
remitted  to  England,  and  realized  or  invested  in  the  funds:  such      property. 
postponement  will  not  make  the  l^acies  speciiicy  so  as  to  depend  ^'^^^j^^u 
upon  the  circumstance   of  the   testator  having  at    his   death  Dot  specific. 
properly  in  India  Xjo  transmit  for  realization  or  investment;  for  by  rtmiwauiu 
the  intention  was  only  to  consult  the  convenience  of  his  estate,  ***  England 
and  not  that  the  legacies  should  fail  if  he  left  no  funds  in  India 
for  remittance;  as  they  would  do,  if  specific^  (t.  e.)  consisting  of 
ao  roach  of  the  testator^s  property  in  India  to  be  remitted  and 
realized  or  invested.     These  points  vrill  appear  from  Raymond  v. 
Brodbelt  before  stated,  and  the  foUov^ing  case : 

In  Sadler  v.  Turner  (e),  A.  in  disposing  of  his  property  in  the 
JEast  Indies,  gave  several  legacies,  among  which  were  two  in  the 
following  terms:  '^  I  give  to  A.  and  B,  (married  women)  l,000iL 
eadb,  for  their  sole  use  and  benefit,  which  legacies  I  direct  to  be 
paid  so  soon  as  my  property  in  India  shall  be  realized  in 
England;^  and  Sir  William  Grant  was  of  opinion  that  those 
legacies  were  general,  there  being  nothing  ta  make  them  specific 
oat  of  the  estate  in  Indiay  and  dependent  upon  their  being 
safficient  property  in  that  country  at  the  testator's  death. 

It  is  observable,  that  the  legacies  are  simply  of  sums  of  money. 
There  are  no  words  nor  plain  intention  to  give  to  the  legatees 
any  particular  parts  of  the  ImUa  property  in  preference  to  other 
portions  of  it.  The  testator  meant  no  more  in  the  direction  of 
payment  than  to  consult  the  convenience  of  his  estate.  The 
Court,  therefore,  justly  observed,  that  in  the  absence  of  any  thing 
to  make  the  l^acies  specific,  they  must  be  general,  and  entide 
the  legatees  to  satis&ction,  although  all  the  property  in  India 
bel<»gingto  the  testator  should  have  been  transmitted  to  England 
daring  his  life. 

And   although  a   testator,   having  property  in  England  and  Effect  of  a  di- 
/jid&E,  give  legacies  to  the  persons  resident  in  each  place,  with  legacies  to  p^« 
a  direction  that  they  should  be  paid  out  of  the  assets  in  the  "^^  ^J^ 
rtspeeiive  countries,  yet  such  a  direction  will  not  constitute  the  ootofasaetiin 
legacies  specific,  L  e.  confine  each  class  of  legatees  to  the  funds  in  ^""'•n"^*^' 
die  coontry  where  they  reside;  but  the  whole  of  the  assets,  after 
payment  of  debts,  whether  in  England  or  India,  will  be  liable  to 
their  demand :  the  direction  of  payment  by  the  testator  being 
nothing  more  than  ^hat  the  law  would  have  done'  if  he  had  been 
silent  on  the  subject.     Such  were  the  opinion  and  decree  of  Lord 
Kenycn,  M.  R.,  in  Kirkpatrick  v.  Kirkpatrick  (/). 

(e)  8  Vee.  617,  624. 

(/)  Cited  4  Vea.  158,  and  see  5  Ve»,  156. 
VOL.  I.  Q 
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Debta  and         ^"^  legacies  of  India  property  will  be  specific  in  all  cases 
securities,      where  such  legacies  would  be  so  if  of  £nglish  personal  estate ; 
Leffactes  of,      and  consequently  the  same  observations  apply  ta  them  as  are 
wben  specinc    j^^^  {^  regard  to  English  legacies  in  this  chapter  under  its 
several  sections.     It  shall  therefor^  suffice  to  produce  in  this 
place  but  one  instance  of  specifi^c  legacies  of  property  in  the 
West  Indies. 
Instance  of  spe-       In  NisbeUv.  Murray  (jg)^  A.  after  bequeathing  three  qpecific 
I^^m!^.  disposidons  of  lands  and  slaves  in  the  Island  of  Jamaica^  gave  the 
residue  of  his  real  and  personal  estates  in  the  said  island,  to  trus- 
tees to  sell,  and  remit  and  lodge  the  proceeds  and  all  other  monies 
belonging  to  his  estate  in  Isafety  in  JSngland;  which  proceeds  and 
monies  he  bequeathed  in  sums  currency  to  several  persons.    It 
was  determined  that  the  Jamaica  property  was  specifically  be- 
queathed: and  according  to  Page  v.  Leapingwell  (h\  (before 
stated)  (t),  the  several  legatees  would  be  entitled  to  the  whole 
fund,  in  exclusion  of  other  legatees,  who  could  only  resort  to  the 
testator's  assets  in  England. 

Having  considered  what  forms  of  bequest  will  and  will  not 
have  the  effect  of  passing  to  the  legatee  the  specific  stock  or 
annuities  which  the  testator  was  possessed  of  at  the  date  of  his 
will,  the  subject  next  proposed  to  be  treated  upon,  u 


Sbct.  VII.  What  will  amount  to  Specific  Legacies 
of  Debts^  by  Simple  Contract,  or  secured  upon 
Mortgages,  Bonds,  &c. 

Debts  and  The  distinctions  which  have  been  made  in  the  last  section 
■«»"  ««•  equally  apply  to  the  present  subject,  and  especially  the  difference 
between  a  regularly  specific  legacy  of  a  debt  itself,  and  a  bequest 
of  a  sum  of  money  with  reference  only  to  the  debt,  for  payment 
of  the  legacy;  this  being  a  bequest  in  nature  of  a  specific  legacy, 
of  which  instances  have  been  before  given  (J).  The  distinction 
between  the  two  kinds  of  specific  legacies  is  thus  expressed  by 
Sir  WilUam  Grant;  ^'The  same  legacies  may  be  specific  in  one 
sense  and  pecuniary  in  another;  specific,  as  given  out  of  a  par- 
ticular fund,  and  not  out  of  the  estate  at  large;  pecuniary,  as 
consisting  only  of  definite  sums  of  money,  and  not  an^aunting  to 
a  gift  of  the  fund  itself  or  any  aliquot  part  of  it''  (A).    The  inten- 


(g)  5  Ves.  150.  (J)  Ante,  p.  218. 

(A)  18  Ves.  463.  (A)  3  Ve8.&  Bea.  5. 

(0  AsOey  p.  200. 
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don  of  testators  expressed  or  inferred  from  their  wiUs^  is  the  only  Debts  and 
requisite  in  these  cases;  so  that  whether  a  bequest  is  to  be  8e<aiiritie«. 
adjudged  a  specific  disposition  of  an  identical  debt,  or  the  debt  is  If  &*«»«•  o*» 
to  be  considered  merely  as  the  fund  out  of  which  it  is  to  be  first 
satisfied,  and  the  legacy  to  be  paid  *kt  all  events,  although  such 
fimd  fiiil,  is  a  question  resolving  itself  into  the  testator^s  intention. 
When  the  intention  is  not  expressly  declared,  but  to  be  inferred 
fix>m  fhe  context  of  the  will,  tiie  inference  must  as  we  have  seen  (7), 
be  founded  upon  a  strong,  solid  and  rational  interpretation  put 
upon,  and  a  plain  inference  drawn  fix>m,  such  wilL  Minute 
criticisms,  grounded  upon  consequences  drawn  fix>m  minor  circum- 
stances or  conjectures,  or  plausible  arguments,  will  not  have  the 
eflect  of  making  the  bequest  specific,  when  tiie  form  in  which  the 
legacy  is  given  is  general  (m).  These  observations  are  not  only 
supported  by  the  authorities  stated  in  the  last  section,  but  by 
those  which  follow;  and, 

1.  What  will  be  a  specific  bequest  of  a  debt  or  security. 

Upon  this  subject  the  following  rule  of  construction  will,  it  Is  Ilu]«* 
presumed,  be  found  correct;  that  when  the  gift  of  the  legacy  is 
so  connected  with  the  debt  or  securily,  as  that  the  gift  of  the 
legacy  and  of  the  debt  or  security  are  the  same,  the  intention  to 
give  nothing  more  than  tiie  identical  debt  or  money  due  on  the 
security  is  apparent,  and  consequendy  the  legacy  will  be  specific. 
Knt,  tiien,  if  I  bequeath  to  B*  ^'the  money  now  owing  to  me  instances  of 
from  A.r  or  "in  the  hands  of  A.""  (n);  or,  secondly,  if  A.  be  "P^'^fiT" 

'  t  1        ^^^  ®^  debts 

indebted  to  me  on  bond,  and  I  bequeath  to  B.  ''the  money  due  and  securitieai 

to  me  on  the  bond  of  A.^  (im),  or  ''the  interest  arising  fi^m  or 

upon  the  bond  of  ^  to  j9.  for  life,  and  to  C  the  principal  of  the 

said  bond;"  or,  thirdly,  if  I  bequeath  to  B*  "my  mortgage,"  or 

"my  £att  India  bonds  or  bond"  (o),  or  "my  note  owing  fi*om 

X>.,"  or  "my  note  in  the  hands  of  JE^."  (p) ;  these  several  bequests 

will  be  specific,  because  in  the  first  class  nothing  is  given  distinct 

from  the  debt  owing  by  A.^  nor  in  the  second,  firom  the  identical 

money  and  interest  secured  on  the  bond  of  A. ;  and  in  the  third, 

the  securitite  themselves  are  specifically  given. 

In  AMumer  v.  M*Gvxre  ( jr),  the  testator  bequeathed  to  his  Casei« 
sister  B. "  the  interest  arising  from  her  husband  Cs  bond  to  him 


(0  itiiite,  p.  220.  (]i]i)2>ame«T.Jfai^aii,lBeay*405 

(m)  7  Yes.  523,  629.  (o)  2  Yes.  sen.  568. 

(»)  See  <m(^,  seot  iv.  p.  201,  and  (p)  Ibid.  623. 

ESEiM  V.  HUlsr,  Ambl.  309.  (7)  2  Bro.  C  C.  106. 

q2 


when  specifio. 
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I>ebuuid  for  principal,  3,5002.  sterling,"  for  life,  to  her  separate  use 
*^^"*'^  '^amounting  to  175/,  sterling  per  annum.  Item,  he  bequeathed 
Legacies  of,  ^^  principal  of  the  said  bond  on  the  decease  of  B.  to  her  four 
daughters,  &c.  to  be  equally  divided  amongst  them : "  and  Lord 
Thurhwj  after  great  consideration,  determined,  that  the  bond  was 
specifically  given;  that  it  was  legatum  ddnii;  his  Lordship  ob- 
serving, that  when  the  testator  made  his  will,  3,50021  were  due  to 
him  from  C.  by  bond;  that  he  meant  to  reUnquish  it  for  the 
benefit  of  the  family,  not  by  way  of  release  to  the  husband,  but 
by  way  of  settlement;  and  that  this  debt,  whether  it  turned  out 
well  or  ill,  should  go  to  the  &mily ;  the  interest  to  his  sister  for 
life,  the  principal  among  her  daughters;  and  consequendy  the 
legacy  must  be  considered  specific. 

Upon  the  authority  of  the  last  case.  Lord '  Alvanky,  'Ml.  R., 
decided  that  of  Chaworth  v.  Beech  (r).  There  J.  by  codicil 
bequeathed  to  B.  in  the  following  manner:  '^Whereas  I  am 
entitled  to  8,00021  vested  in  the  bank  o^  &c.,  for  which  sum, 
payable  with  interest  at  three  per  cent  one  month  after  sight  at  N.f 
I  have  the  promissory  note  of  the  said  bankers,  now  I  give  and 
bequeath  to  my  fiiend  £.,  who  lives  with  me,  the  before-mentioned 
sum  of  8,00021"  Before  the  codicil  was  made,  A.  thus  indorsed 
the  note.:  ^'I  gave  this  note  to  B.  which  is  along  with  me,  for  the 
love  and  regard  I  have  for  her."  Upon  a  question  whether  this 
L.  \  '  ^  ^  *-   «  <  bequest  was  general  or  specific,  it  was  determined  that  the  l^acy 

t^\  V  ^,    .  '*      .  ^    was  specific,  in  consequence  of  the  indorsement  made  upon  the 
.  /    J '"^    i    i       note;  his  Honor  observing,  ''that  when  he  read  that  and  the 
^^  #^  * '      '  '  ''       !  ,^    codicil,  the  latter  was  nothing  more  than  a  recognition  of  the 
^  '  t       '  '     indorsement  (testamentary)  made  upon  the  note;   and  with  all 
//  t>  ^^«-  *  the  anxiety  he  felt  not  to  hold  a  l^;acy  specific,  unless  it  were 

demonstrably  so,  it  was  impossible  not  to  say  that  this  testator 
meant  to  give  the  note  itself 9  with  aU  the  interest  due  upon  it. 
But  if  there  had  been  no  indorsement  on  the  note,  then  even 
upon  the  imll  itself  and  the  case  otAshbumer  v.  M^GmrCj  (which 
is  the  true  rule  upon  the  point),  he  must  hold  that  the  legacy  was 
that  noUe^  and  nothing  else." 

The  last  case  was  immediately  followed  by  Innes  v.  Johnson  (s\ 
which  was  to  the  following  efiect:  A.  bequeathed  to  his  sister  C 
the  interest  of  30021  upon  bond  for  life,  and  after  her  death,  he 
gave  to  her  daughter  D.  the  interest  then  due  upon  the  said  bond, 
together  with  the  principal,  to  be  at  her  disposal  at  twenty-one. 
The  testator  was  possessed  of  two  bonds ;  one  for  securing  30021 


♦  1 


(r)  4  Ves.  555.  («)  4  Ves.  568. 
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and  the  other  SOOJL,  and  Lord  Ahanley  was  of  opinioiiy  that  the      Debts  and 
gift  was  a  specific  legacy  of  the  bond  for  300/.;  the  words  "said     ■««*"'*«^ 


bond"  fixing  the  bequest  to  that  identical  security  which  the  J^S^^JJJ^. 
testator  was  possessed  of  at  the  date  of  his  will.     Again, 

In  Pitt  V.  Camelford  (^),  the  form  of  bequest  was  thus :  A.^  by 
codicil,  redtmg  that  he  was  possessed  of  about  7,000/1  ncmy  biUs, 
gave  the  same  to  his  executor,  to  receive  the  interest,  and  to  lay 
the  same  out  in  the  fiinds  to  such  uses  as  his  daughter  J9.  should 
appoint  Lord  Thurlaw  said,  that  if  ever  there  was  a  specific 
legacy,  this  was  so,  and  decreed  accordingly. 

So  also  in  Stanley  v.  Potter  (u\  ^., -after  reciting  in  his  will 
that  he  had  lent  J9.  2,0001  who  had  executed  to  him  a  heritable 
bond,  charging  certain  lands,  &c.,  with  the  payment  of  it  and 
interest,  or  an  annual  rent  of  \WL  for  the  same,  gave  and  devised 
that  all  the  said  annual  rent  of  lOOil  sterling,  or  such  annual  rent, 
less  or  more,  as  by  the  law  for  the  time  being  should  correspond 
to  the  said  principal  sum  of  2,00021  and  all  the  said  lands,  &c.,  in 
security  to  trustees  for  ninety-nine  years,  in  case  his  daughter 
Bn  so  long  lived,  upon  trust  to  pay  to  her  or  her  appointee,  for 
life,  an  annuity  of  6&L ;  and  after  the  end  of  the  term,  and  in  the 
meantime  subject  thereto  to  the  use  of  C.  for  life,  &c  The 
testator  directed  his  trustees,  if  the  debt  should  be  discharged,  to 
invest  it  in  the  purchase  of  lands  to  be  settled  upon  the  trust  and 
OSes  befcHre  mentioned  and  referred  to  as  to  the  yearly  rent,  and 
to  place  the  2,006JL  till  such  purchase  could  be  made,  on  govern- 
ment securities,  and  pay  the  dividends  to  the  persons  who  would 
have  been  entitled  to  the  rents.  The  testator  received  the  debt 
himself,  and  delivered  up  all  securities ;  and  the  question  was, 
whether  the  bequest  was  specific,  and  consequently  adeemed, 
and  Lord  Thurhw  decided  in  the  affirmative,  referring  to  the 
case  of  Ashbumer  v.  M^Chdre  (v). 

The  cases  which  have  been  cited  are  instances  of  bequests  of 
the  securities  of  the  money  due  upon  them.  ^  They  are  strict 
forms  of  specific  l^acies,  and  the  intention  to  bequeath  speci- 
fically could  not  be  more  clearly  expressed. 

So  also  in  GHUxume  v.  Ailderley  (to),  the  testator  bequeathed 
**  the  sum  of  3,348il  3«.  4d.  sterling,**  to  his  fitther  and  mother  for 
their  joint  lives,  and  during  the  life  of  the  survivor,  **  which  said 
som"  he  expressed  "  to  be  in  two  bills  drawn  by  the  presidency 


(0  3  Bro.  C.  C.  160.  6  Sim.  93. 

(k)  2  Cox,  ISO;  4  Ves.  559.  (w)  \5  Yes.  384,  3S9. 

(v)  See  also  Gardner  v.  HattaUj 
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oi Fort  ffWiam,  Bengal;  one  for  the  sum  of  l,125il,  the  other 
for  2^223/1  Ss.  id.^  being  the  account  of  money  paid  into  the 
treasury  of  Fort  WilUam,  on  account  of  the  investment  of  1 782  and 
3^  which  bills  are  now  lyiogfor  acceptance  at  the  India  Uoaae^  in 
London.**  Lord  Eldon  said^  there  was  no  doubt  that  the  legacy 
was  specific;  for^  continued  his  Lordship,  the  testator,  taking 
notice  that  the  bills,  in  which  that  l^acy  was  invested,  ihm  Jay 
for  acceptance  at  the  India  House,  and  adverted  to  the  fiict  that 
the  identical  sum  would  be  received,  it  was  impossible  to  say  that 
it  was  not  legatum  debiiL 

It  appears  impossible  to  reconcile  the .  caae  of  Coleman  v. 
Coleman  (x)  (a  decision  of  Lord  Itossfyn),  with  the  authorities 
before  stated). 

In  that  case,  A.  reciting  in  his  will  that  he  was  possessed  of  a 
bill  of  exchange  drawn  in  his  &vour  upon  the  JStut  India  Company, 
and  accepted  by  their  order,  and  entered  in  their  books  for  the 
sum  of  1,500JL,  bearing  interest  at  three  per  cent,  gave  the  hOereat 
ofihe  itStohis  wife  for  life,  and  directed  that  after  her  death  the 
«af7i«  should  be  sold,  and  the  money  equally  divided  among  several 
nephews  and  nieces,  with  survivorship  among  them  if  any  died 
before  his  wife ;  and  Lord  Rosslyn  determined  that  this  was  not 
a  specific  legacy. 

That  decree  was  founded  upon  an  inference,  which  his  Lordship 
drew  firom  the  manner  in  which  the  bUl  of  exchange  was  settled 
by  the  will,  viz.  that  the  testator  did  not  mean  so  to  give  it,  that 
receipt  by  him  of  its  amount,  during  his  life,  should  disappoint 
the  bequest.  But  this  inferential  alignment  was  equally  applicable 
to  the  case  oiPitt  v.  Camelford,  before  stated  (y),  and  yet  Lord 
Thurlow  said,  that  if  ever  there  was  a  specific  legacy,  that  was  so ; 
an  observation  which  may  be  transferred  to  the  present  case. 
Besides  Lord  Rosslyn^s  inference  was  drawn  in  opposition  to  the 
express  form  of  the  bequest,  which  was  strictly  specific ;  and  if 
the  testator's  language  be  to  have  any  effect,  then  it  appears  fix>m 
his  own  expressions  that  his  intention  was  to  give  the'  bill  specifi- 
cally, an  intention  which  being  so  plainly  declared  ought  not  (as 
it  is  presumed)  to  have  been  controlled  by  mere  inference  drawn 
firom  the  settlement  of  the  property.  -Under  these  circumstances 
it  is  conceived  that  Coleman  v.  Coleman  ought  to  be  considered  at 
the  utmost  but  of  very  doubtful  authority  (jr). 


(x)  2  Ves.  jun.  639. 
(y)  See  preceding  page. 


(z)  And  see  Bronsdon  v.  Winter^ 
AnjbL  57. 
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In  the  next  case,  the  objection  raised  to  the  legacy's  being      Debts  and 
specific  was  its  being  a  bequest  of  the  money  to  be  received  on      aecttntio. 

the  security;  to  which  Sir  William  Grant  answered,  that  *'such  Legacies  of, 

was  the  case  of  every  bequest  of  a  debt"    It  is  not,  therefore,  ^^ ^°^°' 

necessary  to  render  the  l^acy  of  a  debt  specific  that  the  security  2^/^^'*^^'^ 

itself  should  be  given,  but  it  is  sufficient  if  it  clearly  appear  that  given  as  money 

the  money  due  upon  such  security  was  mtended  to  be  the  sole  JSJ^on^impw- 

Subject  of  the  gift.  ing  to  bequeath 

Thus  in  Fryer  v.  Morris  (a),  the  form  of  the  bequest  was  as  debtf*** 
follows :  ^^I  bequeath  to  jB.  all  such  sum  and  sums  of  money  as  An  instance. 
my  executors  may^  after  my  death,  receive  on  the  interest  note  of 
40(M1  given  to  me  by  Messrs.  Cross  and  Co.y  bankrupts,  Bath^ 
either  as  a  dividend  under  their  commission  in  part  thereof  or 
which  they,  my  executors,  may  receive  from  the  representatives 
of  the  late  J.  C.  or  otherwise  in  respect  of  such  note  in  trust  for 
aU  the  children  of  D.  who  shall  attain  the  age  of  twenty-one, 
equally."  Sir  fV.  Grant  determined  that  this  amounted  to  a 
q)ecific  l^acy  of  the  money  due  upon  the  note. 

When  tiie  question  is,  whether  a  testator  intended  specifically  sbecific  lega- 
to  dispose  of  part  of  a  debt  owing  to  him,  the  same  observations  S^^''"^*  ^^ 
apidy,  as  when  the  point  for  decision  is,  whether  he  intended 
specifically  to  bequeath  the  whole  of  a  debt  due  to  him.     He 
most  either  express  that  the  l^acy  is  part  of  the  debt,  or  he  must 
use  language  sufficiently  clear  to  show  that  the  subject  bequeathed 
-  was  meant  to  be  parcel  of  the  identical  sum  due  to  him.     With 
respect  to  the  first  of  these  remarks, — 
'   jf.  bequeathed  in  the  following  manner;  ^'  to  my  granddaughter 

B.  the  sum  of  402L  being  part  of  a  debt  due  and  owing  to  me  for 
rent  finom  C,  she  allowing  what  charges  shall  be  expended  in 
getting  the  same.  Item,  I  bequeath  to  my  grandsons,  D.  and  E. 
the  rest  and  residue  of  what  is  due  and  owing  to  me  fix>m  the  said 

C,  which  is  about  402L  more,  in  equal  shares,  and  they  allowing 
chai^ges  as  aforesaid."  These  were  held  to  be  specific  bequests  of 
the  debt  due  fiK)m  C.  (ft). 

And  in  relation  to  the  second  remark,  the  case  of  EWs  v. 
Walker  (c),  proves  that  unless  the  testator  had  clearly  shown  that 

(a)  9Vef.  SdO.  p.  201.     As  to  what  expressions, 

(ft)  Ford  V.  Flemmgy  1  £q.  Ca.  short  of  plain  declaration  will  be 

Alnr.  S02,  pL  S,  not  so  correctly  re-  sufficient  to  make  the  legacy  specific, 

ported  in  2  P.  Wms.  469,  and  see  see  2  Yes.  sen.  561,  564 ;  Forrest, 

Biderr.  Wager,2'B.  Wms.  839,  and  152;  2  Bro.  C.  C.  18  ;  3  Bro.  C.  C. 

Neisom  ▼.  Carter,  5  Sim.  530.  481. 
(c)  AmbL  309,  and  stated  svjirtx, 
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he  intended  to  bequeath  the  identical  sum  due  to  him  upon  the 
last  settlement  of  partnership  accounts  by  the  explanatory  words 
"if  I  do  not  draw  it  out  of  trade,"  the  fonn  of  bequest  to  A  of 
2,000/.  ^^  which  appeared  to  be  due  to  the  testator  on  the  last 
settlement  in  trust,  &c.''  would  not  have  been  a  sufficiently  clear 
manifestation  of  an  intent  to  make  the  l^acy  depend  upon  the 
existence  of  such  a  fund,  as  well  from  the  nature  of  the  fimd,  as 
the  manner  in  which  the  legacy  was  given,  viz.  of  a  sum  of  money ; 
for  the  clause  that  immediately  followed  the  gift  was  merely  des- 
criptive of  the  property  out  of  which  the  legacy  was  to  be  paid, 
(L  e.)  what,  if  any  thing  miffhthe  due  to  the  testator  in  respect  to 
his  share  of  the  partnership  stock,  a  fund  quite  contingent,  as 
depending  upon  the  result  of  the  partnership  accounts,  and  not 
a  substantive  independent  bequest  of  such  share  itseli  Such  was 
the  reasoning  of  Lord  Harduriche,  and  who  expressed  his  opinion 
that  the  legacy  of  2,0002L  would  have  been  general,  except  from 
the  marked  words  '^if  I  do  not  draw  it  out  of  trade." 

But  the  case  of  PhiUps  v.  Carey  {d)  must  be  noticed,  which 
decided  that  a  bequest  was  specific,  upon  intention  inferred  from 
words  not  affording  that  plain  unequivocal  evidence  of  intent, 
which,  as  we  have  seen  («),  is  required  to  render  a  legacy  specific 
which  inform  is  general 

In  that  case  the  testator  gave  a  legacy  of  1,0007.  to  J9.,  payable 
at  the  age  of  twenty-one,  or  marriage,  to  be  retained  in  the  hands 
of  A.  (who  had  money  of  the  testator  in  his  hands  as  his  banker); 
and  it  was  held  by  the  Master  of  the  SoUsy  that  (his  legacy,  if 
pecuniary,  would  only  carry  interest  from  the  time  of  payment; 
but  that  by  the  manner  of  bequeathing  it,  the  l,000il  was  severed 
fix)m  the  rest  of  the  estate,  and  especially  appropriated  for  the 
benefit  of  the  legatee,  so  that  it,  being  specific,  should  immediately 
carry  interest 

The  reader  should  be  apprised  that  the  last  case  was  said  by 
Lord  Tkurhw^  in  Ashbumer  v.  M'Gidre(f)y  to  be  nonsense,  and 
to  have  been  fi^equently  denied ;  it  was,  however,  referred  to  with 
approbation  by  Lord  Hardwicke  in  Heath  v.  Perry  (^),  who  thus 
notices  it:  '^It  was  a  sum  of  l,000il,  and  part  of  it  out  of  a 
specific  debt  due  to  the  testator;  therefore,  this  was  a  specific 
legacy ;  and  whether  the  whole  or  part  of  a  debt  due  to  the  estate 
be  given  as  a  legacy,  it  is  equally  s()ecific,  and  therefore  a  distinct 


(d)  Stated  in  the  argument  of  the 
«M«  of  X^U'Aon  V.  Stitch,  I  Atk.  507. 
(0  Ante,  p.  220. 


(/)  2Bro.C.  C.  118. 
(g)  3  Atk.  103. 
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tree  and  distinct,  fruit"  When  two  such  great  Judges  so  dia-  Debts  and 
metrically  differ,  reference  must  be  had  to  principle  and  authority  *^^"*^- 
to  discover  which  of  the  two  is  right  It  is  setded^  as  before  L«g«ci««  of. 
observed  (A),  that  strong,  solid,  and  rational  interpretation  put  cific. 
upon,  and  plain  inference  drawn  from,  the  will  are  necessary  to 
repel  the  pHmA  facie  construction  of  a  bequest  being  general 
when  given  in  that  form.  Lord  Eldon  has  decided,  that  inference 
arising  upon  equivocal  expressions  is  insufficient  for  that  pur- 
pose (t).  Then,  to  apply  this  test  to  the  present  case — ^the 
balance  in  die  hands  of  the  testator's  banker  was  fluctuating; 
it  was  not  likely,  therefore,  that  he  intended  to  make  the  legacy 
depend  upon  that  contingency  (jy  In  addition  to  tiiis  consi- 
deradon,  he  bequeathed  to  jB.  a  sum  of  l,000il  in  its  form  general, 
with  a  direction  to  A.  his  banker  to  retain  the  sum  in  his  hands. 
By  that  direction,  he  might  mean  no  more  than  tiiat  A.  should 
preserve  a  sufficient  fund  in  his  possession,  to  answer  the  legacy 
when  B.  should  marry,  or  attain  the  age  of  twenty«-one,  referring 
to  the  money  in  ^.'s  hands  as  die  primary  fund  out  of  which  the 
l^acy  should  be  paid,  and  not  as  an  original  specific,  disposition 
of  any  part  of  it ;  or  he  might  mean  (though  less  probably)  to  ^ve 
of  his  specific  money  in  A.*s  hands  to  the  amount  of  1,000/1,  with 
orders  to  retam  that  sum  till  it  became  payable.  The  intention, 
then,  being  eqmvocal,  and  the  interpretation  or  inference  not 
coming  up  to  the  rule  before  stated,  it  is  presumed  that  die 
«entence  passed  upon  this  case  by  Lord  ThUrlow  is  just,  and  tiiat 
if  a  similar  one  were  to  occur,  the  decision  in  FhiKps  v.  Carey 
would  not  be  followed. 

2.  Having  produced  various  instances  of  forms  of  bequests  i^egadesof 
which  have  been  adjudged  to  be  specific,  we  shall  next  proceed  ^J^  "^jjjjj 
to  the  consideration  of  tiiose  forms  of  dispositions  which  have  not  specilc 
been  held  insufficient  to  create  specific  bequests  of  the  debts  or 
securities  to  which  they  alluded.     Questions  upon  this  subject, 
as  on  those  which  have  been  previously  'discussed,  depend  upon 
the  testator's  intention;  that  being  the  test  by  which  they  are  to 
be  tried  and  determined.     A  Court  of  Equity  leans  to  the  consi- 
deration, tiiat  all  bequests  are  general:   it  therefore  requires 
expressions  actually  bequeatidng  tiie  identical  debt,  (examples  of 
which  have  been  given),  or  such  a  reference  to  it  appearing  upon 


(A)  Ante,  p.  220.  9  Yes.  152. 

(0  Siblep  r.  Perry,  7  Vea.  529,         (J)  Ambl.  309. 
and  see  his  Lordship's  observaticMis, 
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Debet  Md     «  8trongi  solids  and  rational  interpretation  of  the  will,  as  to  raise 
_  a  plain  inference  that  the  debt  was  the  exclusive  subject  intended 


in  which  the 
legacies  I 
infested. 


NotspedilcsUy  |q  ]yQ  given  bj  the  testator  to  the  l^atee;  for  the  bequest  of  a 
^Tdescribed  sum  of  money,  with  ever  so  plain  a  reference  to  the  amount  of  a 
as  uie  funds,      ^^^  ^  f^j^^  ^^y^  ^f  which  it  is  given,  is  very  difierent  from  a 

gift  of  the  fimd  itselj^  with  all  the  chances  of  fluctuation  in  its 
amount  (A);  so  that  when  a  legacy  of  a  debt  is  in  its  form 
general,  and  it  is  endeavoured,  from  the  cootezt  of  the  will,  to 
construe  such  bequest  specific,  it  can  <mly  be  accomplished  by 
such  strong,  solid,  and  rational  interpretation  to  be  put  upon,  and 
pl^n  inference  to  be  drawn  from  the  will,  as  have  been  before 
mentioned  (/)•  Mere  prhuUe  o[Hnion  or  corgecture  will  be  in- 
sufficient for  the  purpose.  In  considering  the  cases  in  confirmar 
tion  of  the  above  remarks,  we  shall  conunence  with  an  instance 
where  the  security  belonging  to  the  testator  was  neither  given  nor 
referred  to,  but  die  bequest  was  merely  of  securities  of  a  similar 
description: 

In  Sbech  v.  Tharinffton  (m),  J.  bequeathed  as  follows ;  '^I  give 
and  bequeath  unto  £.  400L  Eatt  India  bonds,  on  trust  to  pay 
the  interest  thereof  from  time  to  time  to  my  niece  C.  until  h^ 
age  of  twenty-one,  or  marriage;  and  afterwards  to  pay  the  said 
400L  East  India  bonds  to  her."  Sir  Thomas  Clarke,  M.  R., 
decided,  that  this  form  of  bequest  was  not  specific,  but  of  quantify, 
and  to  be  made  good  out  of  the  personal  estate  of  ^ 

The  instance  just  given  has  none  of  the  essentials  of  a  specific 
legacy.  There  is  no  reference  to  any  East  India  bonds  in  AJ^s 
possession,  nor  are  there  any  expressions  or  inference  firom  the 
will,  that  A.  intended  to  bequeath  any  such  securities  specifically. 
The  legacy  is  of  East  India  bonds  generally ;  a  bequest  which 
the  ezecttttMT  can  literally  satisfy  by  the  purchase  of  any  bonds  of 
that  description.  This,  then,  seems  to  be  the  first  step  towards 
rendering  a  legacy  specific 
OrtheformoT  The  next  advance  towards  the  specific  legacy  of  a  debt  or 
J^J2J^gJ"^  security,  is  where  the  form  of  bequest  being  general,  allusion  is 
don  is  merely  made  to  the  debt  or  security;  but  in  such  a  manner  as  to  render 
it  equioocal  whether  the  debt  or  security  was  ot  was  not  intended 
to  be  specifically  bequeathed.  Under  such  circumstances,  the 
primA  fade  construction  of  the  bequest  being  general,  cannot, 
as  before  observed  (n),  be  repelled  by  inference  arising  from  such 
a  reference  or  allusion  to  the  particular  fimd.     This  may  happen. 


made  to  a  debt 
or  secority, 


(k)  3  ye8.&  Bea.  6;  AmbL  809. 
(0  Ante,  p.  220. 


(m)  2  Yes.  sen.  560,  563. 
(a)  Ajite,  p.  221. 
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first,  when  a  sum  of  money  is  distinctly  bequeathed^  and  a  debt     Debts  and 
or  security  is  previously  or  subsequently  mentioned,  but  without     "'^^'^ 
any  dedaration  or  plain  inference  appearing  that  such  fund  was  Notapec^Usdly 
itself  the  identical  fund  tokfy  intended  for  the  legatee.     Or,  only  described 
secondly,  this  may  happen  when  the  legacy  is  given  in  the  fonn  J]Ji,jJ^Se1eiL 
of  a  gjBueral,  but  out  of  or  directed  to  be  paid  out  of  a  particular  cies  are  m. 
debt  or  security^  In  these  instances,  the  l^acies  are  general, 
because  the  bequests  being  distinctly  made  in  that  form,  viz.  of  a 
sum  of  numey,  the  prior  (mt  subsequent  description  of  a  particular 
fimd,  or  the  gift  of  the  sum  out  of  it,  raises  no  higher  inference 
than  this:  that  the  testator  might  intend  to  bequeath  the  debt  or 
security  specifically,  or  he  mi^t  only  mean  to  point  to  that  fimd 
aa  the  primary  -one  out  of  which  the  legacy  should  be  paid ;  so 
that  there  is  wanting  that  plain  and  certain  inference  of  intention 
arising  fix)m  a  strong,  solid,  and  rational  interpretation  of  the  will, 
whidi  16  necessary  to  repel  the  primd  facie  construction  that  the 
legacy  is  general 

Of  the  ^it  proposition,  the  opinion  of  Lord  Hafdwiche,  in  Am,  lit,  wben 
JElHi  V.  Walker  (o),  is  confirmatory.  monOTTSd  a 

So  also  in  GiUaume  v.  Adderley  (jp),  A.  bequeathed  to  EKza-  ^^^^^^ 
betkj  his  natural  daughter,  then  in  JEngland^  for  her  education,  scribed,  and 
the  nan  of  6,000i  UerUng,  or  60,000  current  rupees,  to  be  paid  ^^^^^ 
at  tw«aty«one,  or  upon  her  marriage,  if  with  the  consent  of  such  pft. 
of  his  trustees  as  might  be  then  in  Erigland;  but  in  case  his 
daughter  were  in  Jamaica  when  she  married,  he  directed  the 
eaid  sum  of  5,000/.  sterUng  to  be  paid  to  her  at  twenty-one,  if 
then  in  Jamaica^  or  on  her  marriage  there:   and  he  fiirther 
directed,  that  the  said  sum  of  5,000Z.  sterUng^  or  50,000  current 
rupees,  which  he  expressed  to  be  ^'now  vested  in  the  Company's 
bonds,"  should  be  remitted  to  JEnghmd  as  opportunity  ofiered ; 
and  that  the  said  sum  of  5,00021  sterling  should  be  ve^ed  in  the 
Bank,  or  upon  government  security,  in  trust  for  his  said  daughter, 
and  the  interest  applied  for  her  support  and  education  during 
minority,  until  she  should  be  entided  to  the  said  sum  of  5,000£. 
sterling,  or  50,000  current  rupees,  in  manner  aforesaid ;  but  that 
if  she  died  before  twafity-one,  without  having  married  in  Jamaica, 
or  if  she  married  in  Europe  without  consent  ci  the  trustees  as 
aforesaid,  he  bequeathed  the  aforesaid  sum  of  5,000iL  sterUng^  or 
50,000  current  rupees,  and  accumulated  interest,  equally  between 


(o)  Ambl.  309,  stated  tupra,  p.      case  of  the  Earl^f  I'hamand  r.  The 
201.  Earl  of  Shuffblky  1  P.  Wms.  462. 

ip)  15  Yes.  385,  339,  and  see  the 
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Debu  and  his  brother  and  suiter  B.  and  C.  The  question  wa^  whether  this 
»ecimtt«i^  legacy  was  specific  or  general^  and  Lord  Eldon  expressed  his 
Not  specifically  opinion,  that  it  was  of  the  latter  kind;  observing,  that  it  was 
only  described  ofiffinolfy  a  legacy,  of  money,  5,000il  or  50,000  current  rupees 
which  the  le-'^  considered  as  of  the  same  value,  and  that  the  bequest  was  no 
gacios  are  in-  more  than  of  a  sum  of  money,  pointing  out  a  particular  mode  of 
payment  by  a  fund  provided  in  the  first  instancy. 

Yet,  as  the  reader  vnll  observe,  there  is  no  gift  of  the  last 

legacy  out  of  any  particular  Ifidia  bonds  of  the  testator  at  the 

date  of  his  will,  nor  a  direction  for  its  payment  out  of  any  such 

securities.     The  principle  of  the  decision  appears  to  be,  that  the 

legacy  being  originally  given  as  general,  the  mere  subsequent 

Or  when  the      notice  that  the  sum  was  then  vested  in  Iitdia  bonds  was  insuffi- 

menSoiwd'to     cient,  for  the  reasons  before  mentioned,  to  change  the  nature  of 

be  resting  on  a  the  bequest,  and  make  it  specific;  and  that  although  it  was  not 

curity ;  yet  the  expressed  that  the  l^acy  should  be  paid  otd  of  the  bonds  in  the 

secuntywill  be  possession  of  the  testator,  yet  his  mentioning  them  was  sufficient 

thepnmary        *^,  ..."'  .  i*      t   /• 

fund  for  paymg  evidence  of  his  intention  to  make  them  the  primaiy  fund « for 
•  «^cy.        paying  such  legacy  (y). 

To  the  last  determination  may  be  added  the  case  ofLe  Cfrice 
V.  Finch  (r) ;  in  which  A.  reciting  *^  that  it  was  the  wish  and 
desire  of  her  mother  and  herself  that  the  500L  they  had  then  out 
upon  mortgage  should  be  given  to  J3.  and  her  family  in  manner 
thereinaf^ier  mentioned,"  gave  to  her  executors,  immediately  after 
her  mother's  death,  the  said  500/.  with  all  interest  due  thereon, 
upon  trust  for  B.  &c.  as  therein  mentioned.  This  money  having 
been  called  in  by  the  testatrix,  the  question  was,  whether  the 
bequest  of  it  was  not  specific,  and  consequently  adeemed ;  and 
Sir  William  Grant  held  the  bequest  to  be  general;  it  being  made 
of  a  sum  of  money,  and  the  security  being  only  mentioned  as 
descriptive  of  the  then  situation  of  the  money :  money,  not  the 
security,  being  the  subject  of  gift.  The  principle  is  the  same  as 
that  of  the  decree  in  GHIaume  v.  Adderley.  His  Honor  thus 
expressed  himself:  **  The  essential  characteristic  of  the  legacy  is, 
that  it  consists  of  a  sum  in  which  the  testatrix  admits  that  her 
mother  and  herself  had  some  sort  of  joint  interest,  and  whicli  they 
were  both  desirous  of  giving  to  B,  This  characteristic  was  not  at 
all  dependent  on  the  particular  security  on  which  the  money 
might  be  placed.  The  testatrix  considers  the  circumstance  of  its 
being  at  that  time  out  on  mortgage  as  merely  accidental     She 


(jq)  See  ante,  sect.  v.  p.  2^1,  and  1  Meny.  178. 
(r)  3  Meriv.  50. 
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speaks  of  the  5Q0t  we  have  now  out  upon  raortgi^e.     That  is      Debts  ahd 
descriptive  of  the  present  situation  of  the  money.     The  next  day      '^^"*'^' 
it  might  not  be  out  upon  mortgage,  but  it  would  still  be  the  5002.  I^egaeies  (pvea 
in  which  the  mother  and  the  daughter  had  a  joint  interest,  and  cifie. ' 
which  at  the  time  of  the  will  they  had  out  upon  mortgage.     The 
thing  given  is  not  the  mortgage,  but  the  money.     It  is  the  said 
sum  of  500L  that  she  gives  to  her  executors.     What  is  the  said 
sum?  That  sum  of  500^  which  belonged  to  her  and  her  mother, 
and  which  at  a  given  time  was  out  upon  mortgage.     Whether  it 
remained  out  upon  mortgage  at  the  time  of  the  testator's  death, 
appears  to  me  a  matter  of  indifference.     That  circumstance  is  no 
ingredient  in  the  gift,  either  by  way  of  condition  or  of  inherent 
description.     I  am  therefore  of  opinion,  that  the  legacy  is  due." 

It  is  observable  that  the  two  last  cases  differ  from  Ashbumer  v. 
APGvire,  and  the  other  authorities  of  that  class,  and  before 
stated,  in  which  the  forms  of  bequest  were  not  general,  with  a 
subsequent  allusion  to  or  specification  of  securities,  but  primary 
gifts  of  the  securitiies  themselves  (s). 

As  to    the  second  proposition,   that    although  a   legacy  be  And2nd])r, 
bequeathed  out  of  a  debt,  it  will  not,  generally  speaking,  be  a  ^esareffileo^ 
regular  specific  bequest  of  the  debt  itself,  whether  the  bequest  otc/ofd^tsor 
be  of  a  sum  of  money,  and,  therefore,  in  terms  general,  or 
whether  it  appear  to  have  been  given  as  a  general  legacy,  upon 
clear  inference  arising  from  the  tohok  will;  which  was  the  princi- 
ple of  the  cases  of  Savile  v.  Blacket  (t),  and  Mann  v.  Copland  (u)y 
before  stated  (v).     Such  legacies  are  in  one  sense  only  specific.  But  the  left. 
that  against  all  other  general  legatees  they  have  a  precedency  teesha?ea 
of  payment  out  of  the  debt  or  security  (to),  but  in  another  sense  ^^  ^ebts  or 
the  legacies  are  general,  since  if  the  debt  be  not  in  existence  at  Bccwitiestoge- 
the  testator^s  death,  or  if  it  be  insufficient  to  pay  the  legacies, 
the  l^;atees  will  be  entitled  to  satis&ction  out  of  the  general 
estate    of   the    testator.      A    few    cases    wiU   illustrate    these 
observations : 

In  Roberts  t.  Pocock  {x),  A.  bequeathed  to  his  nieces  B.  and 
C  the  sum  of  4,000il  with  benefit  of  survivorship  if  either  died 
under  twenty-one,  and  if  both  died  under  that  age,  he  directed 
the  whole  of  the  said  4,000/.  to  Ml  into  his  residuary  estate.   He 

(s)  See  iDil^,  p.  227.  ottf  of  stock. 

(0  1  F.  Wms.  778,  stated  suproy         (w)  1  Meriv.  178. 
p.  198.  (x)  4  Yes.  150,  and  see  Earl  of 

(«)  2  Mad.  223.  Thonwnd  v.  Earl  of  Si^M,  I  P. 

(v)  Amtey  p.  197,  and  Me  eupra^  Wm8.461«  ^ 

p.  218,  et  seq,  as  to  legacies  given 
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Debts  ttid     then  gave  to  D.  the  Bum  of  500/,  at  twenty-one^  with  the  like 
'^^'™^^~'      direction  as  to  its  fidling  into  the  residue  if  she  died  under  age. 


Legioiei  ghren  He  also  bequeathed  to  £.  the  sum  of  5002L  for  the  trouble  he 

©irf  of,  not  nie-  «ii»i  i*  ^  •    ,  t 

dfie.  theretofore  had  in  the  management  of  his  (the  testator  s)  affaire^ 

and  would  have  in  the  execution  of  the  trusts  of  Iris  will.  The 
will  then  proceeded  in  this  manner, — ^  And  I  direct  that  all  the 
aforesaid  legacies  shall  be  paid,  hyand  out  of  the  monies  which 
are  now  due  and  owing  firom  A,  Davidson  of  Madras^  Esquu^ 
upon  bond;  but  my  will  is,  that  in  case  I  shall  receive  the  said 
monies,  or  alter  the  said  securities,  such  receipt  or  alteration 
shall  not  be  deemed  or  construed  a  revocation  of  any  or  either 
of  the  said  legacies,  but  the  same  shall  in  such  case  be  paid  by 
and  out  of  some  other  part  of  my  estate  and  effects ;  and  that  all 
such  l^acies  shall  bear  interest  after  the  rate  ofjhe  per  cent  per 
annuntf  from  the  time  of  my  decease;  and  that  the  interest  of  the 
several  legacies  intended  for  the  said  J9.  andD.  and  E.  shall  be 
paid  to  them  respectively,  or  be  applied  by  my  executors  herein- 
after named,  for  or  towards  the  maintenance  and  education  of 
them  the  said  legatees ;  according  to  their  several  provisions  so 
intended  for  them  respectively,  untU  the  said  principal  legacies 
shall  be  paid  and  payable :  and  as  to  all  the  rest,  residue  and 
remainder  of  my  estate  and  effects  of  what  nature  or  kind  soever, 
and  whether  in  settlement  or  not,  I  give,  devise  and  bequeath 
the  same  unto  my  dear  and  loving  wife  F.  for  her  own  use  and 
benefit  absolutely  :^  and  he  appointed  his  wife  and  the  said  E. 
executor  and  executrix  of  his  wilL  The  bond  was  dated  the  5th 
of  May  1783,  to  secure  5,0001  and  an  anrear  of  interest  The 
amount  of  this  debt  being  diminished  by  receipts  of  the  testator 
in  his  Ufetime,  the  sam  owing  upon  this  security  at  his  death  was 
3,5831  9s,  6d.  The  obligor  proving  insolvent,  a  question  arose 
whether  the  above  legacies,  amounting  to  5,000£  given  with  a 
view  to  the  money  due  upon  the  bond,  should  be  made  good 
out  of  the  general  residue  of  the  testator's  estate,  which  depended 
upon  another  question,  whether  they  were  to  be  considered 
specific  or  general  l^acies :  and  Lord  Bosslyny  determined  that 
the  legacies  were  general,  and  said  that  the  legacies  were  not 
given  specifically,  and  that  he  could  not  apply  any  rule  to  them, 
which  had  been  laid  down,  as  specific  legacies ;  that  the  testator 
had  not  given  the  bond  in  ferm  nor  in  substcmce^  and  that  the 
legacies  were  charged  upon  the  bond,  but  did  not  amount  to  a 
fpSt  of  it ;  that  if  the  bond  had  been  a  good  security,  it  was 
wdhh  much  mcxre  than  the  amount  of  the  legacies  with  legal 
interest  finom  the  death  of  the  testator,  and  that,  therefore,  the- 
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beneBt  of  the  bond  belonged  to  the  residuary  legatee,  as  a  sub-     Debts  and 
atantiye  part  of  the  testator's  estate,  charged  with  the  legacies  (y)^     aeourities. 


that  the  Court  would  have  laid  hold  of  the  bcmd,  and  not  have  W««»e»  «»▼«* 
permitted  it  to  be  applied  to  the  prejudice  of  the  legatees,  except  dilc. ' 
for  the  payment  of  debts;  and  that  the  l^acies  might  be  said 
to  be  specific,  in  the  respect  that  they  were  not  to  abate.  His 
Loidship  concluded  in  observing,  that  there  was  no  principle 
upon  which  be  could  say,  that  the  l^acies  were  not  to  be  paid 
out  of  the  residue,  except  by  indulgiog  in  a  strain  of  conjeo» 
tore,  which  was  too  slight  and  too  dangerous  for  the  Court  to 
act  upon. 

With  the  last  case  agrees  the  decision  of  Sir  fFHHam  QraM  in 
SbuA  t.  Fitzgerald  (z). 

In  that  case  A.  after  reciting  in  his  will  that  the  Nabob  oiAreat 
was  indebted  to  him  in  upwards  of  10,000JL  arrears  of  his  annuity; 
and  after  directing,  that  bills,  remitted  on  that  account,  should  be 
lodged  with  his  bankers,  and  the  balance  after  adjusting  their 
account^  paid  to  his  attomies,  made  the  following  dispositions- 
should  the  whole  of  this  sum  be  received  at  stated  periods,  I  give 
and  bequeath  out  of  it  1,0001  to  B.y  1,0002.  to  C,  2,000/  to  i>., 
1,000£  to  E.  my  godson,  1,000/1  to  F.  my  godson,  1,0001  to  G. 
my  godson,  to  the  daughter  of  H.^  by  name  Sarah,  2,0002L  of 
lawfiil  money  of  Great  Britain.  I  bequeath  1,0002L  <^  this  debt 
to  the  use  of  the  poor  of  the  town  of  Woolwich  in  Kent^dA  therein 
directed).  From  this  debt  of  his  Highness,  I  give  &QQIL  to  the 
charity  school  of  Madras,  for,  &c«;  and  500A  to  the  different 
hospitals  at  Bath,  to  the  relief  &a  I  have  here  bequeathed 
llyOOOL  to  several  purposes.  The  testator  then  said,  '^that 
flhould  this  just  debt  from  the  Nabob  be  paid,"  there  would  be 
coming  to  him  12,000/. ;  1,000JL  of  which  he  left  for  casualties ; 
and  he  directed,  that  after  payment  of  legacies  (except  those 
mentioned  from  the  Nabob's  debt,  as  they  might  require  time), 
the  balance  (exclusive  of  the  Nabob's)  should  be  divided  among 
his  trustees  or  the  survivors.  It  was  one  of  the  questions  whether 
the  legacies  given  out  of  the  debt  of  the  Ndl>ob,  were  to  be 
ccmsidered  q)ecific,  or  in  other  words,  whether  that  debt,  what* 
ever  its  amount  might  be,  was  not  intended  to  be  divided  among 
the  legatees;  and  his  Honor  decided  upon  the  principle  before 
frequently  mentioned,  viz.  the  distinction  between  a  g^  of  the 
fond  itid^  and  a  sum  of  money  ant  of  it,  that  the  Iq^es  were 


(y)  9m  Lambert  y.  Lambert,  11  Ves.  607,  stated  oafe,  p.  824. 
(s)  sye0.&Bea.2,6. 
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Debts  and     general  and  not  of  aliquot  parts  of  the  specific  debt  owing  by  the 
securities.      Nabob.     He  observed,  that  the  testator  had  not  directed  the  debt 
Legacies  given  ^  \^  divided  among  the  legatees  in  a  given  proportion,  but  on 
eific.  the  contrary  gave  to  eachapreo^^m  to  be  paid  out  of  that  debt, 

vrhenever  it  should  be  recovered ;  that  it  was  clear  the  testator 
conceived  that  the  legacies  would  exhaust,  or  nearly  exhaust  the 
whole  debt,  according  to  his  computation  of  its  amount,  but  that 
still  a  gift  of  a  mm  of  money,  though  with  ever  so  plain  a  refe- 
rence to  the  amount  of  the  fund,  is  very  different  fix)m  a  gif|;  of 
the  fund  itseli^  with  all  the  chances  of  its  actual  amount. 

In  the  following  case  the  same  Judge  adhered  to  this  distinc- 
tion, and  decided  according  to  what  has  been  stated,  that  when 
a  legacy  is  given  out  of  a  fimd,  no  other  legatee  can  subject  it  to 
his  demand  until  the  first  legacy  has  been  satis6ed.  The  authority 
alluded  to  is  Acton  v.  Acton  {dy 

In.  that  case  A,  by  a  codicil  bequeathed  to  his  daughter  j9.,  a 
portion  of  12,000il  and  to  his  neice  C,  4,000/1,  directing  that  the 
latter  sum  should  be  paid  out  of  the  money  in  the  hands  of  his 
bankers  or  agents  in  England.  There  was  a  sum  exceeding 
4,000Z.  in  the  hands  of  A,'s  agent  when  A.  died,  but  his  other 
personal  estate  was  not  sufiicient  to  pay  those  two  legacies  and  all 
the  others  given  by  the  will.  If  the  legacy  of  4,000il  were 
specific,  there  could  be  no  question  upon  the  right  of  the  legatee 
to  be  fiilly  paid  out  of  the  fund,  and  the  question  was,  whether 
as  this  legacy  was  in  form  general,  but  given  out  of  a  particular 
part  of  the  personal  estate,  that  circumstance  constituted  such  a 
s  Uen  upon  it  as  to  entitle  the  legatee  to  have  that  fund  appropriated 

in  payment  of  her  legacy,  before  any  part  of  it  should  be 
applied  in  satisfying  the  other  legacies;  and  Sir  WUUam  Grant 
determined  that  she  had  such  right 

'  Although  the  general  rule  of  construction  be  such  as  before 
mentioned  when  legacies  are  given  out  of  a  debt  or  security ;  yet 
it  is  not  so  absolute  as  to  admit  of  no  exceptions,  as  we  havAseen 
in  the  fifth  section  when  treating  of  bequests  out  of  stocks  or 
annuities  in  public  fimds  {b\  If,  therefore,  it  appear  upon  plain 
inference  drawn  fix)m  a  strong,  solid,  and  rationd  interpretation 
of  the  whole  will,  that  the  testator  meant  to  give  the  identical 
debt  or  seciyrity,  then  although  the  bequest  be  in  form  such  as 
that  according  to  the  primd  facie  rule  of  construction,  it  ought 
to  be  <x>nsidered  general,  i,  e,  of  so  much  money,  and  the  debt 


(a) '  1  Meriv.  178 ;  see  also  WMery.  Laxton^  1  Yo.  &  J.  657. 
(If)  Antey  p.  220. 
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or  security  a  primary  fund  appropriated  for  its  payment,  still  i>ebt8  and 
the  intention  so  appearing  will  prevail  and  constitute  the  be-  »ecttritie8. 
quest  specific,  viz.  of  the  debt  or  securitv  itself     As  an  instance  legacies  given 

%,  ^  ,  on*  of,  not  ape- 

ofthis:  cific. 

In  Badrick  v.  Stevens  (c),  A.  bequeathed  in   the  following  Yet  if  it  dearly 
manner:  "I  bequeath  to  B,  and  C,  who  formerly  lived  servants  aijueir  from  the 
with  me,  the  sum  of  SOL  each,  to  be  severally  paid  to  them,  that  an  identi- 
within  three  months  next  after  my  death,  out  of  200i  due  fiom  c»^<*c^  ^^  "^ 

_  ,-,_.•'__,_,  n  M'^1    cunty  was 

//.  to  me  upon  bond :  also  1  give  to  £.  and  F.  the  sum  of  oOL  meant  to  peta, 
each,  to  be  severally  paid  to  them,  within  three  months  next  iJj,*'*j^S'" 
after  my  death,  oitt  of  the  said  sum  of  200/.  due  to  me  fi'om  the  though  in  its 
said  />. ;  also  I  bequeath  to  the  said  J9.  the  sum  of  40L  being   ^™  ^^^' 
the  remainder  of  the  said  sum  of  2002.  due  from  him  to  me  as 
aforesaid:"  and  afl^r  giving  other  legacies,  A.  bequeathed  the 
residue  to  G.  and  JET.     The  n^oney  on  the  bond  having  been 
received  by  A.  it  became  necessary  to  consider  whether  the 
legacies  were  given  as  specific  parts  of  the  bond  debt,  or  as 
money  l^^ies;   that  debt  being  pointed  out  as  the  primary 
fund  for  their  payment;   and  Lord  burlaw  determined  that 
the  legacies  were  specific,  and  consequently  adeemed. 

The  similarity  of  the  last  case  to  that  of  Sleech  v.  Thorington  (d) 
before  stated  («),  will  not  have  escaped  observation.  In  both 
instances,  the  intention  to  bequeath  specifically,  plainly  appeared 
fiY>m  the  disposition  of  the  funds  in  firactional  parts,  and  describing 
the  gifts  of  the  last  portions  as  the  remainder  of  the  whole.  That 
word  clearly  imported  a  reference  to  something  fhat  the  testator 
had,  and  which  he  was  disposing  of  specifically ;  the  subject  in 
the  present  case  being  the  debt  upon  bond,  and  in  the  other 
Soutii  Sea  stock.  It  is  safer  to  ascribe  Lord  Thurhw's  decision 
to  the  principle  and  authority  of  Sleech  v.  TharvngUm^  than  to 
the  mere  circumstance  of  the  legacies  being  equal  in  amount  tp 
the  debt.  For  when  there  are  no  expressions,  in  reference  to 
the  fiipd,  plainly  manifesting  that  it  alone  was  the  subject  of 
bequest,  there  appears  to  be  no  more  reason  for  holding  the 
legacies  specific,  because  they  happen,  as  a  total,  to  equal  in 
amount  the  fund  referred  to  for  their  payment,  than  when  there 
is  .only  one  l^acy  equal  in  value  with  the  debt  or  fiind;  a 
circumstance  which  we  have  seen  to  be  insufiicient  to  render 
the  legacy  specific  (/). 


(c)  3  Bro.  C.  C.  431,  ed.  by  Belt.  (e)  AntCy  p.  214. 

Id)  2  Ves.  sen.  561.  (/)  Ante,  p.  206. 
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^*Stat«        Sect.  VIII.  Bequests  of  general  personal  Estate. 

Bequests  of,  In  the  preceding  pages  ha^e  been  considered  what  are  and 

when  speggc-  ^Yiat  are  not  specific  legacies  of  chattels,  sums  of  money,  stocks. 
Bequests  of  debts,  &c  The  next  subject  presenting  itself  is,  when  a  bequest 
SoB^pOTSK^r  oi  general  personal  estate  will  and  will  not  be  specific :  and, 

•state. 

1.  When  the  bequest  will  be  specific 

When  specific.  It  was  noticed  in  the  beginning  of  the  fourth  section  {g)^  that 
to  make  a  money  legacy  specific,  the  money  must  be  so  descnbed 
by  the  testator,  as  to  empower  the  legatee  to  say  to  the  executor, 
deliver  the  sum  bequeathed  to  me,  which  is  in  a  particular  cheat, 
bag,  or  purse.  In  such  a  case,  the  thing  given  is  distinguished 
and  separated  fi'om  the  general  estate,  and  specifically  bequealbed, 
and  capable  of  being  delivered  in  specie. 

The  same  tests  must  be  applied  in  ascertaining  whether  legacies 
oi  general  personal  estate  are  or  are  not  spec^ ;  for  such  bequests 
may  be  specific ;  yet  the  bequest  of  all  a  person's  personal  estate 
generally  is  not  specific:  the  very  terms  of  such  a  disposition 
demonstrate  its  generality.  Bat  if  A.  bequeath  to  J9.  all  his  per- 
sonal estate  at  C,  or  in  a  particular  house  or  country,  the  legacy 
will  be  specific ;  for  it  is  confined  in  its  extent,  and  falls  within 
the  description  before  given  of  such  a  legacy:  B.  can  say  to  the 
executor,  deliver  to  me  all  ^.'s  personal  estate  at  C,  or  in  the 
particular  house  or  country,  for  I  am  entitled  to  receive  it  in  epede* 

Cases.  Accordingly,,  u^.  having  personal  property  at  j9.  and  elsewhere^ 

bequeathed  to  his  vrife  C.  all  his  personal  estate  at  B.  There 
were  other  legacies,  and  a  deficiency  of  assets  to  pay  all  of  them. 
The  question  was,  whether  the  bequest  to  C  was  specific;  in 
which  case  she  would  not  be  obliged  to  abate  with  the  other 
legatees;  and  the  Court  decided,  that  the  legacy  was  specific  (A). 
So  also  in  Nisbett  v.  Murray  (t),  the  testator,  after  giving  two 
specific  legacies  out  of  his  property  m  the  island  of  Jamaica^ 
(having  first  charged  all  his  property  generally  with  the  payment 
of  debts),  bequeathed  the  rest  and  residue  of  his  real  and  personal 
estates  in  the  said  island  of  Jamaica^  to  trustees,  also  his  executors, 
to  sell,  and  invest  the  proceeds,  with  all  other  modies  belonging 
to  his  estate  on  security  in  England;  and  he  then  gave  a  variety 
of  legacies,  and  the  remainder  of  the  monies,  to  his  executors 


(g)  See  supra^  p.  201.  (0  6  Yes.  150,  156,  and  see  Sadler 

(A)  Sayer  v  Sayer^  2  Vern,  688 ;      v.  Turner^  8  Ves.  617, 623 
Pre.  Ch.  892,  S,  C. 
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benefidallj.     Lord  Ahmnley  determined,  that  this  was  a  specific       c^enenU 

legacy  of  all  the  testator's  property  in  Jamaica^  from  the  effect  of  P^*^"*^^*^^^' 

the  controlling  words  "in  the  said  island  of  Jamaica/^  to  trustees,  Bequests  of, 

also  his  executors,  to  sell,  and  invest  the  proceeds,  with  all  other 

monies  belonging  to  his  estate  on  security  in  England;  and  he 

then  gave  a  variety  of  legacies,  and  the  remainder  of  the  monies 

to  his  executors  beneficially.     Lord  Jlvanleg  determined,  that 

this  was  a  specific  legacy  of  all  the  testator  s  property  in  Jamaica^ 

tcom  the  effect  of  the  controlling  words  "in  the  said  island  of 

Jamaiea.'' 

The  cases  before  referred  to  are  authorities  for  the  following 
bequests  being  specific :  "  of  all  the  goods,  &c  in  a  particular 
room ^ (J);  or,  "of  all  goods  and  chattels  in  a  described 
county"  (A);  or,  "of  all  plate,  linen,  and  fiimiture  in  my  house 
at  A.,  or  which  shall  be  therein  at  the  time  of  my  decease  "  (Z). 
The  principle  of  decision  is  that  which  has  been  stated,  viz.  the 
Kvenmce  of  this  particular  properly  from  the  great  body  of  the 
estate,  and  the  specific  gift  of  it  to  the  legatee. 

2.  Since,  then,  a  bequest  of  personal  estate  requires,  as  before  Wbennotspe- 
mentioned,  to  be  limited  or  controlled  to  some  particular  place, 
or  to  be  referred  to  as  in  some  person's  hands  (m),  in  order  to 
make  it  specific,  it  follows,  that  if  there  be  no  such  restrictive 
expressions,  a  l^acy  of  personal  estate  generally  will  be  general,  ^^  *^  ^' 
and  not  specific ;  so  that  if  real  and  personal  estates  were  given  bods^  be  be- 
by  will  to  J.  for  life,  remainder  to  5.,  neither  the  cux^umstance  3!!^rl)°„,^ 

'f  '  '  penoni  in  sue- 

of  the  bequest  of  the  personal  property  being  in  the  same  sen-  cession,  jointly 
tenoe  as  die  real,  the  devise  of  which  was  necessarily  specific,  deTise'of  which 
nor  the  circumstance  of  the  real  and  personal  estates  being  dealt  ipecifio. 
out  together  in  portions,  would  be  sufficient  to  constitute  the 
disposition  of  the  general  personal  property  a  specific  legacy. 
This  will  appear  firom  the  following  case : — 

In  Htnoe  v.  The  ELarl  of  Dartmouth  (n),  A.  devised  to  his  wife 
J?,  all  his  personal  estate  whatsoever  (with  an  exception)  for  life, 
subject  to  legacies,  &c.  He  also  left  to  her  all  his  real  estates  for 
life,  and  afterwards  all  his  personal  and  reed  estates  to  C.  for  life, 
and  then  to  the  first  and  other  sons  of  D.  in  succession,  subject 
to  the  payment  of  certain  legacies  and  annuities.    A  considerable 

(j)  Oreen  y.  SynurndSy  1  Bro.  C.  C.  Land  y.  Devaynes^  4  Bro.  C.  C.  637 ;    « 

129,  in  notes  Clarke  y.  BuOer,  1  Mer.  304. 

(A)  Moore  v.  Moore^  Ibid.  127.  (m)  Ante^  p.  201. 

(0  Qoyre  v.  Oayre,  2  Vem.  538 ;  (n)  7  Ves.  137. 
Ska/Ubmy  y.  ShafUhury,  Ibid.  747 ; 

r2 
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General  part  of  the  personal  estate  consisted  of  bank  stock  and  long  and 
personal  estate,  gij^^t  annuities.  B.  died  before  A.,  and  after  the  death  of  C. 
Bequests  of,      ^Jjq  survived  A.*  a  question  arose  between  C.*s  personal  repre- 

sentative  and  the  person  next  entitled  in  succession^  whether  C 
as  tenant  for  life  of  such  funds  as  bank  stocky  carrying  a  higher 
rate  of  interest,  and  long  and  short  annuities  wearing  out  rapidly, 
.  bad  not  received  a  larger  sum  of  money  for  interest  and  dividends 
than  she  would  have  been  entitled  to  if  the  funds  had  been  sold 
immediately  after  the  testator's  death,  as  they  ought  to  have  been, 
and  the  produce  invested  in  the  purchase  of  three  per  cent,  con- 
sols. That  question  necessarily  depended  upon  a  preliminary 
one,  viz.  whether  the  bequest  of  the  personal  estate  was  general 
or  specific?  If  the  former,  C's  receipts  were  too  laige,  and 
could  not  be  allowed  to  the  prejudice  of  those  persons  intended 
to  take  after  her.  If  the  latter,  C  was  entitled  to  the  enjoyment 
of  the  funds  in  specie  from  the  death  of  the  testatdr,  and  'conse- 
quently to  receive  their  full  annual  produce ;  and  Lord  Eldon 
determined  that  the  legacy  was  a  general  one,  and  that  C*8 
estate  should  answer  for  the  excess  of  her  receipts  as  tenant  for 
life ;  observing,  that  the  legacy  could  only  be  specific  upon  one 
of  two  grounds,  viz.^  either  upon  the  words  describing  the  personal 
•estate,  or  upon  the  construction  of  those  words,  coupled  with  the 
devise  of  all  the  landed  estates  of  A. ;  for  every  devise  of  land, 
however  expressed,  was  of  necessity  specific.  There  being  no 
description  of  the  personal  estate  so  as  to  rcRder  the  bequest  of 
it,  even  in  this  sense,  specific ;  viz.  expressive  of  A.h  intention, 
that  the  personal  estate  he  left  at  his  death,  should  be  enjoyed  by 
the  successive  legatees  in  its  then  state  (o),  his  Lordship  took  the 
second  ground,  and  said  that  the  intention  to  bequeath  personal 
-estate  specifically,  had  never  been  considered  manifest,  from  a 
disposition  of  the  personal  estate  in  the  same  clause  with  land, 
which  must  be  taken  to  be  specifically  given:  aod  that  the  cases 
did  not  go  the  length,  that  if  the  enjoyment  of  personal  property 
"were  portioned  out  in  life  interests,  with  remainders  over,  it  veas 
specific. 

The  case  of  Taylor  v.  Tayhr  (jo),  is  an  instance  of  the  speci- 
fication of  particular  chattels  in  a  residuary  bequest  not  being 
considered  a  specific  bequest  of  those  chattels,  but  merely  a 
partial  enumeration  of  the  general  residue. 

In  that  case  the  testator  bequeathed  thus,  "as  to  all  my  house- 


(o)  Scetm  instance,  mprct^  217 ;  Betkune  v.  Kennedy^  1  Mjl.  &  Cr.  114. 
(p)  6  Sim.  246. 
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hold  iumiture,  implements  of  household,  implements  of  trade,       Cksneral 
stock  in  trade,  cattle,  sheep,  implements  in  husbandry,  and  all  P^"^°*^  ea\9X%. 
the  rest  and  residue  of  my  monies,  securities  for  money  and  ^^l'*"*  o^» 

J  ^  J  when  not  spo- 

personal  estate  whatsoever  and  wheresoever,  not  hereinbefore  bj  cific 
me  disposed  o^  I  give  the  same  to  m j  wife  and  two  sons  in  equal 
shares :  and  he  directed  that  the  share  of  either  of  his  sons  who 
might  be  under  age,  should  be  employed  by  his  executors  for 
the  benefit  of  such  son  during  minority,  in  such  manner  as  the 
executors  should  think  proper.  The  question  was,  whether  the 
chattels  enumerated  were  specific  bequests,  or  whether  they 
formed  part  of  the  residue,  the  specification  of  them  being  merely 
a  partial  enumeration  of  a  general  residue.  Sir  L.  SliadioeU,  V.  C, 
decided  in  &vour  of  the  latter  construction,  considering  the  prin- 
cipal case  distinguishable  from  that  of  Clarke  v.  Butler  {q\  where 
the  bequest  was  in  two  distinct  sentences. 

Where,  however,  an  intention  can  be  collected  firom  the  will, 
that  the  tenant  for  life  shall  enjoy  the  property  in  its  existing 
state  (in  specie),  there  the  personal  estate  has  been  so  far  treated 
as  specifically  bequeathed.  An  instance  of  this  occurs  in  the 
case  of  Collins  v.  CoJUns  (r),  where  the  testator  gave  every  part  of 
his  property  in  every  shape,  and  without  reserve,  and  in  whatever 
manner  it  was  situated  to  his  wife  for  life. 

The  case  oi  Pickering  v.  Pickering  (s)  received  a  similar  detei^ 
mination,  and  in  which  upon  appeal,  Lord  Cottenham,  (C.)  con- 
firmed the  decision  of  Lord  iMngdale,  M.  R.,  and  expressed  hi9 
approbation  of  the  decision  in  Collins  v.  Collins.  The  reader  is 
referred  to  a  fiiture  chapter  (t\  for  the  consideration  of  the  two 
preceding  cases  and  the  class  to  which  they  belong,  where  the 
lights  of  the  tenant  for  life  of  a  residue  to  enjoy  the  income  of 
the  property  in  specie  are  discussed. 

Allusion  was  made  in  the  case  of  Howe  v.  Earl  of  Dartmouth, 
to  Iq^acies  of  general  personal  estate  specific  in  this  sense,  that 
the  legatee  shall  take  it  dischai^d  firom  debts  and  legacies.  But 
this  species  of  bequest  does  not  regularly  fall  under  present  con- 
sideration, mnce  its  basis  is  an  inferenccy  not  made  in  general  cases» 
upon  the  bequest  of  all  the  testator's  personal  estate,  but  on  the 
effect  of  that  circumstance,  connected  with  what  arises  out  of  other 
parts  of  the  will,  with  regard  to  the  intention  to  fix,  upon  other 
proper^,  charges  that  would,  in  the  first  place,  fall  upon  the 
personal  estate  bequeathed ;  so  Lord  EUon  expressed  himself  in 


iq)  Mer.  804.  (*)  4  Myl.  &  Cr.  2S9. 

(r)  2  MyL  &  K.  703.  (0  Ch.  XX.  s.  xux.  div.  5 
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General  the  last  case.  The  treating,  therefore,  upon  this  kind  of  specific 
personal  estate,  legacy,  Will  be  postponed  till  we  arrive  at  the  chapter*  in  which 
Bequest  of»       j^  jg  proposed  to  consider  the  instances  in  which  a  testator's 

when  not  spe-  . 

cific,  personal  estate,  instead  of  being  the  primaiy,  will  be  only  the 

secondary  fund  for  the  discharge  of  debts  and  legacies,  viz.,  a 
fund  in  aid  of  the  real  estate. 


CHAPTER  IV; 

Rights  of  Specific  Legatees  under  the  Words  of  the  WiS^ 
and  against  the  executors  ;  and  the  Rights  of  Specifie 
Legatees  of  Goods  and  Chattels  in  remainder  against 
specific  Legatees  for  life. 

The  subjects  of  the  present  Chapter  will  be  discussed  imder  the 
following  arrangement : — 

Sect.  I.     What  personal  estate  will  pass  to  specific 

legatees  under  the  words  of  the  will. 

1. — Considering  when  the  wordi  refer  to  the  date  of 
the  willf  and  when  to  the  death  of  the  testator. 

2, — fFhat  toiU  pass  by  the  words  goods^  household 
goods,  personal  estate,  property,  and  things 
when  referred  to  as  being  in  a  particular  place ; 
and — 

3« — When  the  words  goods,  ^c,  will  be  restrained  to 
such  only  as  are  ejusdem  generis  with  those 
specified  in  the  wUl,  and  when  not 

4. —  Construction  of  the  toords  household  furniture, 
household  stuff,  chattels,  live  and  dead  stock, 
stock  upon  a  farm,  effects,  utensils,  money, 
cash,  security  for  money,  mortgages,  govern- 
ment security,  funded  property,  medals,  debts, 
linen  and  clothes,  personal  ornaments,  wearing 
apparel,  trinkets,  portraits,  farm  and  plate. 

♦  Chap.  XIL 


Sect,  i.]         under  the  Wards  of  the  Will.  Ul 

Sbct.  n.  What  will  pass  a  specific  bequest  of  personal 

estate  in  the  Colonies. 

Sect.  III.  Of  the  title  of  a  specific  legatee  to  an  excess 

of  the  fund  whether  of  capital  or  proJUs 
accrued  between  the  date  of  the  unll  and 
the  death  of  the  testator. 

SscT.  lY.  Of  mistakes  in  regard  to  the  subject  speci- 
fically bequeathed. 

1. — In  the  descriptioQ  of  the  fund^  and  the  adwu^ 

sUnUty  of  extrinsic  evidence. 
2. — Of  the  adndssUm  of  such  evidence  to  show  a  tes^ 

tator's  intention  ly  explaxnmg  the  sense  in  which 

he  used  the  words  of  the  bequest; — and 
3. —  The  consequences  of  mistakes  in  the  calculation 

oflJie  specific  funds  when  they  are  wholfy  ffiven 

to  one  person,  and  when  to  several  persons  in 

fractional  parts. 

SscT.  v.    The  rights  of  specific  legatees  against  the 

executors. 

Sjbcx.  VI.  The  rights  of  specific  legatees  of  goods  and 

chattels  in  remainder  against  the  pre- 
ceding tenants  for  life. 

1. — When  an  inventory  or  security  wiU  be  required 

'-Hind 
2. — The  rights  where  a  tenant  for  life  of  a  lease 

surrenders  the  old  and  takes  a  new  one  ; — and 
3. — Of  contribution  on  the  payment  of  fines. 


Sect.  I.    What  personal  Estate  will  belong  to  the      ^he  period  to 
specific  Legatee  under  the  words  of  the  Will.  ^^^  ^^^^^^ 

1.  In  considering  this  subject,  there  are  two  periods  of  time  to  ^'  ^   ^' 


be  noticed;  the  one  the  date  of  the  will,  and  the  other  the  death 

of  the  testator;  for  if  a  testator  show  an  intention  to  dispose  of 

such  goods  or  personal  estate  as  belonged  to  him  at  a  particular 

place  when  he  made  his  will,  as  by  the  terms  '*  of  all  such  part  of  When  to  the 

my  personal  estate  as  is  now  in  my  house  at  A.^  property  after-  ^•'«o^*^«''>^ 

wards  brought  into  that  house  will,  not  pass  to  the  legatee. 
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The  period  to        Accordingly,  in  Dormer  v.  Burnet  (a),  A.  bequeathed  to  B. 

^ord^  ^r\        ^'^^  house  in  C.^  and  by  a  codicil,  ^all  the  goods  she  brought  into 

will  relate.        the  houee^  except  what  are  mentioned  in  a  schedule."    There  was 

no  schedule  found ;  and  the  Court  held  the  exception  void,  but 

the  devise  good;  and  that  none  of  the  goods  passed^  save  those 

which  were  in  the  house  at  the  time  the  codicil  was  made. 

In  unison  with  the  last  case  are  the  observations  of  Lord 
BIdan,  in  delivering  his  judgment  in  Howe  v.  The  Earl  of  Dart- 
mouth (b),  before  stated. 

So  also  in  the  Attorney  General  v.  Bury(c).  A.  devised  all  the 
arrears  now  due  and  unjustly  detained  Scorn  him  by  J?,  to  be  em- 
ployed in  a  certain  charity.  The  question  was,  whether  arreaiB 
which  occurred  after  the  date  of  the  will  should  pass ;  and  the 
Lord  Keeper  decided  in  the  negative,  because  the  devise  was 
confined  to  the  arrears  due  when  the  will  was  made. 
When  to  the  But  if  the  bequest  be  general,  as  '*  of  all  the  testator's  goods, 
tesutort  eat  .  g^^^  ^^  ^  particular  house  or  place,"  or  "  which  he  shall  have  or 

leave  there  at  the  time  of  his  death,"  whatever  personal  chat- 
tels (d)  are  found  there  at  that  period  will  be  the  property  of  the 
legatee. 

Thus  A.  devised  '*  all  his  personal  estate  at  a  place  called 
fF,"  to  his  wife  B. ;  and  as  to  what  passed  by  this  bequest,  the 
Chancellor  declared,  that  under  those  general  words  whatever 
personal  estate  the  testator  had  at  the  place  described  at  the 
time  of  his  death  passed  to  the  l^^tee;  and  that  the  legacy 
was  to  have  relation  to  that  period,  and  not  to  the  date  of  the 
wiU  {e). 

So  also  in  Gayre  v.  Gayre  (y ),  B.  devised  his  house  in  C  and 

all'  his  goods,  &c,  therein  to  D.  for  life,  &c.     The  Lord  Keeper 

decreed,  that  the  goods  and  furniture  in  the  house  at  the  death  of 

the  testator  passed  to  iX 

To  confine  the       ^^^  ^  confine  the  words  of  the  bequest  to  the  making  of  the 

legacy  to  pro-    ^1]   the  expressions  must  unequivocally  refer  to  the  property 

perty  existing  *  •/  x.      t       ^f 

at  the  will's  which  the  testator  then  had ;  otherwise  they  will  not  be  allowed 

pl^^sionsmust  ^^^  effect     If  then  a  testator  were  to  bequeath  to  J3.  his  library 

have  an  una-  now  in  the  custody  of  C  ;  since  the  word  now  is  more  applicable 

ence.     ^  "'  ^  ^^  description  of  where  the  library  was  than  to  limiting  the 


(a)  Cited  in  Downing  v.   TWs'-         («)  Sayer  v.  Sayery  2  Vem.  68S. 
sendy  Ambl.  281.  (/)  2  Vem.  638,  and  see  Masters 

(h)  7  Ves.  147.  v.  Masters^  1  P.  Wms,  421,  424; 

(c)  1  Eq.  Ca.  Abr.  200,  pL  12.  Green,  v.  Symondsy  1  Bro.  C.  C.  129, 

Id)  3  P.  Wjns.  335.  in  notis. 
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legacy  to  identical  books  in    C's  possession  books  afterwards       Goodg. 
added  to  the  library  will  pass  to  the  l^atee.     In  illustration  of  whatwiifpiw 
this,—  ^'^ 

B,  bequeathed  in  these  words :  '*  I  deyise  my  library  of  books 
now  in  the  custody  of  C  to  All  Souls'  College  in  Oxford ;"  and  he 
gave  to  the  same  college  4,000/.  more  to  augment  their  library. 
B,  afterwards  bought  several  valuable  books,  which  were  placed 
in  the  library;  and  it  was  the  question,  whether  those  books 
passed  to  the  college?  The  then  Master  of  the  Rolls  determined 
in  the  affirmative,  upon  the  construction  of  the  word  now;  his 
Honor  being  of  opinion,  that  now  did  not  relate  to  the  books 
which  were  in  the  library  at  the  date  of  the  will;  but  that  it 
denoted  where  the  library  was,  and  might  have  been  intended  to 
distii^ish  that  particular  library  from  any  other  belonging  to  the 
testator  {g). 

In  Stephenson  v.  Dowson  (A),  the  testator  bequeathed  ''all  his 
ships  and  shares  of  ships,  and  money,  which  at  the  time  of  his , 
decease  should  be  due  and  owing  to  him  from  government,  or 
irom  any  person  or  persons  whomsoever,**  a  sum  of  money  due  for 
freight  earned  by  a  ship  under  a  charter  party  executed  after  the 
date  of  the  will,  and  in  respect  of  a  voyage  not  completed  until 
after  the  testator's  death,  was  held  not  to  pass  as  a  debt  due  to  the 
testator  at  the  time  of  his  death. 

It  is,  however,  in  general  essential  (t),  that  the  goods  intended  Goods  only  in 
for  die  specific  legatee  should  be  actually  in  the  house  at  the  ^Jf^l*^?^^ 
death  of  the  testator;  for  as  none  but  such  as  are  then  in  that  will  pu>,  not 
situation  answer  the  terms  of  the  bequest,  none  other  can  pass  to  to  have  been 
the  legatee,  under  whatever  circumstances  evincing  the  testator's  pl«<»d  there, 
intendon  to  have  placed  particular  articles  in  the  house,  which 
never  were  there,  if  he  had  not  been  prevented  by  death  (j). 

Accordingly,  in  Grandison  v.  Pitt  (A).  A.  bequeathed  to  B,  \m 
goods  and  furniture  in  and  at  his  house  at  C  and  belonging  to  C. 
He  had  ordered  some  furniture  for  that  house,  which  was^not 
carried  there  before  his  death ;  and  it  was  determined,  on  the 
authority  of  the  case  of  the  Duke  of  Beaufort  and  Lord  Dunr 
donald  (/),  that  such  furniture  did  not  pass. 

The  period  being  settled  to  which  the  specific  bequest  refers, 


(g)  M  SomTs  CoUege  t.  Codring-  Shaftesbury^  2  Yern.  747,  and  Lord 

Ion,  1  F.  Wms.  597.  Eldan's  observations,  11  Yes.  662. 

(A)  3  Be&v.  342.  (A)  2  Yern.  740,  ed.  by  Raithby, 

(i)    See  Chap.  Y.  sect.  i.  sub-  in  u  note. 
tect.  3.  (/)  2  Yern.  739,  and  see  Heseitine 

(J)  Sse  Lord  Shaftesbury  v.  Lady  v.  HeseUine,  3  Madd.  276. 
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Goodf.        the  next  conaideratiou  is  the  species  of  propertj  which  will  be 
wK«t  ffiV  p«ift  compxehended  under  the  expressions  used  by  the  testator. 
^^  We  shall  commence  our  inquiry  with  the  effect  of  the  word 

''goods;"  when  the  bequest  is  of  goods,  generally,  and  also  when 
that  term  is  controlled  by  confij||Dinfi;  the  legacy  to  such  goods  as 
are  in,  or  at,  a  particular  place,  and  therefore  specific 

Import  of  the  ^  2,  Hie  word  ''goods"  is  namen  peneraUsawmm,  and  when 
gooos.  ^^Qg^i^^  ^  ^^  abstract,  the  term  will  embrace  all  the  personal 
estate  of  a  testator,  as  bonds,  notes,  money,  plate,  fomiture^ 
&C.  (m)»  Such  is  its  effect  by  the  canon  law,  as  well  te  by  our 
own,  which  seems  to  have  adopted  the  former.  By  the  civil  law 
bona  moUZfa,  and  bona  immobUia,  were  die  membra  dwidentia  of 
all  estates;  so  that  as  bona  imrnobOia  were  land,  bona  mMSa 
included  all  personal  property  (n). 

But  when  a  testator,  instead  of  bequeathing  his  goods^  g^^ 
rally,  restricts  the  import  of  that  word,  by  limiting  its  effect  to 
those  in  a  particnlar  situation,  as  by  specifically  bequeathing  ^'all 
his  goods  in  his  house  at  J  J*  In  such  and  the  like  instances, 
since  the  goods  g^ven  are  connected  with  a  subject  in  its  nature 
.  shewing  the  sense  in  which  the  term  was  used  by  the  testator,  vur. 
restricted  to  such  articles  and  things  as  were  in  possessioti  and 
not  in  action,  those  only  savovring  of  locality,  will  pass  to  the 
legatee.  Such  as  fiimiture  not  attached  to  the  fi:^eehold  (o),  linen, 
plate,  money,  and  b&nk  notes,  which  are  considered  money,  but 
not  bonds,  mortgagesf,  receipts,  &c.  which  have  no  locality  in  the 
sense  required  in  these  cases,  as  will  appear  fix>m  the  authorities 
which  we  shall  proceed  to  state. 

Thus  in  Chapman  v.  Hart  {p\  A.  bequeathed  to  the  plaintiff 
in  consideration  of  her  care  of  him  during  hb  sickness  at  Antigua^ 
6WL  and  all  his  goods  and  chattels  in  his  house,  and  on  board  the 
Warwick  man-of-war,  to  be  by  her  disposed  of  to  such  of  his 
nephews  and  nieces  as  she  should  find  most  friendly  to  her,  to 
be  kept  as  memoranda  of  him ;  and  Lord  Hardimche  said  "  un- 
doubtedly no  goods  and  chattels  can  pass  but  such  as  were  pro- 
Bank  notes  and  pertg  in  possession^  not  choses  in  action^  except  bank  notes,  which 
w3l  PM^"*'^  the  Court  considers  as  cash ;  for  these  words  may  certainly  extend 
further  than  to  bare  fiimiture,  and  if  any  ready  money  in  the 
_  —  - 

(m)  See  1  Atk.  180,  182  ;  3  Atk.  1  P.  Wms.  267 ;  4  Boas.  369. 

62 ;   Moore  v.  Moore^  1  Bro.  C.  C.  (o)  3  F.  Wma.  335. 

128.  Q})  1  Yes.  sen.  271. 

(n)  Swinb.  pt.  7,  sect.  10 ;  Anon. 
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house  (if  not  an  extraordinary  sam  and  just  received)  tbat  would       Goods, 
peas.    In  the  Countess  of  Aylesbury^s  case  (;),  I  was  of  opinion,  what  will  pau 
that  by  devise  of  all  thinffs  in  a  house,  money  and  bank  notes,  ^y* 
passed  to  the  testator's  wife,  and  that  the  testator  meant  to  con- 
sider the  notes  as  cash,  but  hoiidB  do  not  pass,  not  admitting  ^^^  ^^^*  s 
of  a  locality,  except  as  to  the  probate  of  wills,  &c''    Again — 

In  Cfreen  v.  Symonds  (r),  B.  bequeathed  to  C  all  his  goods,  &c. 
in  his  study,  except  his  books  and  writings.  He  gave  to  D.  all 
his  books  at  his  chambers  in  the  Temple.  At  the  testator's  death 
there  were  in  his  study,  a  considerable  sum  of  ready  money, 
securities  for  money  and  plate ;  but  he  had  ^removed  the  books 
mto  the  country.  One  of  the  questions  was,  whether  C.  should 
take  the  money,  securities,  &c.  which  were  in  the  study,  or  the 
fiimitnre  only;  and  the  Lord  ChanceUcr  held,  the  money  and 
plate  to  pass,  but  not  the  securities  for  money,  as  they  were  chases  nor  lecurities 

inaetim.  formoaey; 

The  case  of  Moore  v.  Moore  («),  determined  by  Lord  ThurloWy 
is  a  leading  authority  upon  the  present  question,  viz.  that  bonds 
and  other  choses  in  action  will  not  pass  to  a  specific  legatee  by  the 
words  ''goods  and  chattels.** 

In  that  case,  the  testator  left  a  testamentary  paper  which  was 
established  in  the  Ecclesiastical  Court,  and  by  which  he  be-> 
queathed  as  follows:  ''I  give  all  in  Suffolk  to  IL  Moore  and  heirs. 
I  give  to  IL  Moore  all  my  goods  and  chattels  in  Suffolk,^  The 
testator  had  goods  and  chattels  in  Suffolk^  and  also  in  other 
counties;  and  in  a  drawer  at  his  house  in  Suffolky  a  bond  was 
found  which  the  plaintiff  claimed  specifically  as  goods  and 
chi&ttels  in  Suffolk;  and  the  question  was,  whether  he  was  en- 
titled to  it  as  part  of  his  specific  legacy;  and  Lord  TTiurlow 
said,  the  question  was,  whether  firom  the  context  the  bond  could 
pass?  As  to  the  point  of  construction,  said  his  Lordship,  the 
Court  construed  legacies  according  to  the  canon,  not  the  common 
law.  It  was  argued,  that  bona  included  all  credits,  as  well  as 
chattels  at  common  law,  and  that  the  words  ''all  goods  and 
chatteb^  would  pass  bonds  and  all  credits.  As  to  that,  I^ord 
JTuarlow  observed,  that  the  true  point  was,  whether  the  context 
would  qualify  the  meaning  of  goods  and  chattels?  That  when- 
ever words  were  used  in  an  instrument,  it  was  a  good  rule  to  say 


(q)  Popkam  v.  Aylesbury^  Amb.  7  Beav.  1. 
6S,  corrected  hj  Lord  Eldaii,  1 1  Yes.         (r)  1  Bro.  C.  C.  129,  in  fioHs. 
M2 ;  Brooke  v.  Turner,  7  Sim.  671 ;  (jv)  Ibid.  127. 

Siurq.  Hertford  v.  Lord  Lowther, 


252  Rights  of  Specific  Legatees^  [Ch.  iv. 

Ooodfl.  they  shall  be  constnied'  according  to  their  legal  sense.  In  order 
What  will  pus  to  construe  them  otherwise,  there  must  be  something  to  shew 
^y*  that  they  are  used  in  a  less  technical  meaning,  a  fact  to  be 

shewn  by  the  person  claiming  under  the  particular  sense ;  and 
his  Lordship  proceeded  to  the  following  effect:  ^' First,  it  has 
been  argued,  that  the  words  do  not  mean  credits;  I  think  they 
do;  Secondly,  that  the  words,  when  local,  do  not  imply  them; 
and,  with  respect  to  specialties,  that  they  have  no  locality ;  the 
question  is,  whether  this  peculiar  kind  of  credits  has  that  sort  of 
locality  which  was  within  the  idea  of  the  testator?  This  is  not  a 
solemn  codicil,  and  requires  therefore  a  more  favourable  construc- 
tion. The  sentences  are  mangled  and  imperfect  It  is  contended 
that  this  sort  of  credits  has  locality,  because  the  law  has  made  it 
bona  notabiUcu  But  it  is  doubtful  whether  the  Court  Christian 
having  thought  it  sufficiently  local  for  that  purpose,  is  enough  to 
make  it  local  as  to  this.  If  the  question  hung  more  in  doubt 
than  it  does,  I  should  be  obliged  to  follow  Lord  Hardwiche's 
case  (t).  The  judgment  there  goes  clearly  to  this  case.  He  has 
compared  bank  notes  to  money.  Chases  in  action  have  no  locality. 
Bonds  have  no  more  locality  than  other  chases  in  action,  otherwise 
than  by  drawing  the  jurisdiction  of  the  Ecclesiastical  Court ;  and 
the  judgment  in  that  case  must  prevail  In  this  also  it  ha» 
weight,  that  the  house  was  given  to  the  same  person.  Removal 
of  goods  for  a  necessary  purpose,  is  not  an  ademption  of  a  specific 
legacy ;  but  would  you  follow  bonds  and  judgments  in  the  same 
manner?  It  would  be  too  much  to  aigue  it  in  that  way.  The 
authority  of  that  case  must  go  so  far  as  to  include  bonds  with 
nor  choses  in  Other  chases  in  actiony  as  to  that  want  of  locality."  Bill  of  R. 
**^*»^"-  Moore  dismissed. 

But  minMs,  that  The  several  cases  which  have  been  adduced,  concur  in  esta* 
notcst^promis-  blishing  that  bank  notes  will  pass  to  the  specific  legatee  under 
sory  notes  pay-  a  bequest  of  all  goods  in  Ithe  testator's  house.     The  reason  is, 

able  to  boarer,      .         .  -  j        j  -i       '  i 

exchequer  bills  that  they  are  considered  money,  and  not  merely  as  representing 

cha  ^   indo*^'  ^^'^^J"     ^^^^  being  SO,  it  is  an  apparent  consequence  of  the 

«d  in  blank  will  decisions  made  by  the  Courts  of  Law,  that  exchequer  notes, 

^^'  promissory  notes  (w)  payable  to  bearer,  exchequer  bills  and  bills 

of  exchange  ifidorsed  in  blanky  are  not  to  be  considered  chases  m 

action^  but  money  of  the  persons  in  whose  possession  they  are  (f ,; 

and  that  those  instruments  possessing  equally  with  bank  notes, 

I  I- —  II  ,  ,,  —  ■  --.._  i__  — 

(t)  Chapmanr.Har%stgira^p.260.      &  Pull.  648,  651,  and    Wookey  ▼• 
(tt)  See  4  Ru65. 69*  Pole,  4  Barn.  &  Aid.  I ;  also  see 

(o)  See  CoQins  t.  Martin^  1  Bos.      Chap.  I.  p.  16. 
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the  locality  required,  will  pass  to  the  legatee  under  the  terms  of      Goods, 
the  above  bequest  (w).  What  will  pa» 

The  term  "household  goods"  is  frequently  adopted  by  tes-  ^y- 
tators.     By  that  word,  every  thing  of  a  permanent  nature,  i.  e.  «« Hooaehold 
articles  of  household  which  are  not  consumed  in  their  enjoyment,  ^JJ^J*^u  p^gg 
that  were  used  in  or  purchased  or  otherwise  acquired  by  a  tes-  by. 
tator  for  his  house,  will  pass  to  the  legatee,  as  will  appear  from 
the  cases  afterwards  produced. 

But  if  a  testator,  having  goods  or  household  goods  of  his  own  Not  goods  of 
and  others,  used  in  his  trade,  specifically  bequeath  his  household  wg  ^de!*^'^"' 
goods,  or  goods  in  his  house  in  which  there  are  also  goods  in  his 
business,  the  latter  will  not  pass  by  those  words,  but  it  wiQ  be 
presumed  that  the  testator  used  them  as  applicable  to  such  goods 
and  furniture  with  which  his  house  was  supplied  for  his  comfort 
and  convenience,  and  not  with  an  intention  to  include  those  that 
constituted  the  bulk  of  his  personal  estate. 

Accordingly,  in  I^att  v.  Jaekgon  (or),  B.  a  freeman  of  Lfmiom^ 
upon  his  marriage  with  (7.  made  a  liberal  provision  for  her,  and 
the  issue  of  the  marriage,  by  articles  of  settlement ;  and  it  was 
declared  that  the  articles  should  not  extend  to  prevent  C  fron^i 
having  any  legacy  or  bequest  that  B.  should  think  proper  to 
leave  her,  iwr  to  all  or  any  of  the  household  goods,  or  utensils  of 
household  stuff,  rings,  plate,  jewels,  or  linen  of  B,  at  his  death ; 
all  of  which  she  was  to  receive  and  enjoy  absolutely.  J3.  died 
intestate,  and  without  issue,  and  A.  was  his  administrator.  B* 
before  his  marriage,  and  when  he  died,  was  possessed  of  a 
hospital  near  Gosport,  which  he  employed  in  entertaining  sick 
and  wounded  seamen  of  the  royal  navy,  under  contracts  with 
the  commissioners,  and  which  he  had  furnished  for  the  purpose, 
with  nearly  seven  hundred  beds,  and  other  furniture  suitable 
only  for  such  services,  and  not  for  private  use.  These  C.  claimed 
as  household  goods,  or  utensils  of  household  stuff,  within  the 
meaning  of  the  articles ;  and  Lord  Kinff  decided  in  fiEivour  of 
her  claim.  But  A,  the  administrator  appealed  fi^fn  the  decree ; 
for  whom  it  was  insisted,  that  the  goods  and  utensils  in  the 
hospital  were  used  by  B.  in  a  public  business  and  undertaking, 
in  the  nature  of  a  trade,  at  a  place  upwards  of  seventy  miles  from 
London  where  he  lived,  and  where  he  never  resided,  nor  had  so 
much  as  an  apartment  for  his  own  use ;  the  whole  undertaking 

(w)  SeeKendaU  v.  Kendall,  4  Ruse.  222,  Svo.  ed.  and  referred  to  bj  Lord 

360,  370.  Hardwidte  in  Crichton  v.  Symesy  3 

(x)  2  P.  Wms.  302.   Reversed  by  Atk.  63,  and  Le  Farrant  v.  iSpencer, 

the  Howe  of  Lords,  1  Bro.  Pari.  Ca.  1  Yes.  ten.  97. 
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Household      being  entirely  carried  on  by  agents  and  servants;  that,  according 

gwAs,        to  C's  construction,  she  might  have  teen  entitled  to  the  whole 

What  will  pus  of  J?.'s  personal  estate,  if  he  had  been  of  a  trade  in  which  he 

^'  might  have  employed  his  estate  in  household  goods,  or  utensils 

of  household,  or  wherein  he  occasionally  might  have  laid  out  his 

money  for  improvement ;  and  that,  as  C  and  her  children  were 

so  liberally  provided  for  by  the  articles,  she  was  not  entitled 

to  a  strained  construction  of  them.     For  all  which  reasons,  the 

decree  ought  to  be  reversed,  and  it  was  so  ordered  by  the  House 

of  Lords. 

CaseofiVt-         .But  the  reader's  attention  must  be  drawn  to  the  case  of 

ft^conSr      NichoUs  V.  Osbam  (y),  in  which  A.  bequeathed  her  <' household 

dered.  goods"  to  B.     The  question  was,  whether  her  plate  passed' by 

those  words ;  and  although  the  Master  reported  that  there  were 
manifest  intentions  and  declarations  of  A.  that  she  did  not 
mean  the  plate  to  pass ;  yet,  since  he  certified  it  to  have  been 
commonly  used  in  the  house,  the  Master  of  the  Rolls  rejected 
all  the  evidence  regarding  the  intention,  there  being  a  complete 
and  plain  will  in  writing,  which  should  not  be  altered  or  in* 
fluenced  by  parol  proof  Upon  a  petition  presented  to  his 
Honor  to  rectify  the  minutes  in  the  cause,  alleging,  that  as 
the  registrar  had  taken  them,  ^.'s  plate  generally  was  directed 
to  be  delivered  to  B. ;  whereas,  it  appeared  that  part  of  the  plate 
she  was  possessed  of  at  her  death  was  only  in  pawn  to  her,  and 
that  doubts  had  arisen  whether  such  part  would  pass  under  the 
general  direction,  his  Honor  declared,  that  as  well  the  plate, 
which  was  the  testatrix*s  own,  as  that  whidi  was  pawned  to  her 
and  was  in  common  use,  passed  by  the  bequest 
Nor  toMe^  In  Considering  this  and  the  preceding  case,  it  seems  reasonable 

ui^ejjeloifhe  ^  ^oubt  whether  so  much  of  the  decree  in  the  case  last  stated* 
testator.  as  declared,  that  the  plate  in  pawn  to  the  testatrix  A.  passed  to 

the  legatee,  would  be  now  adopted,  for  such  plate  was  not  ^.'s 
to  dispose  of;  and  its  being  used  by  her  affords  no  conclusive 
evidence  of  her  intention  to  include  it  as  part  of  her  house- 
hold goods,  since  there  was  other  plate  to  satisfy  those  words; 
and  the  use  of  the  plate  pledged  with  her  was  distinguishable 
from  that  of  her  own  as  being  merely  temporary,  i,  e.  until 
redemption;  hence,  it  seems  reasonable  to  infer,  that  by  the 
words,  ^^  household  goods,"  she  only  intended  to  dispose  of  such 
as  were  absolutely  her  own;  and  it  is  conceived,  that  the  prin- 


(y)  2  P.  Wms.  419,  ed.  by  Cox. 
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ciple  of  the  case  of  JFVatf  v.  J€u:k$on,  applies  to  the  present,  which      Hoosahold 
may  be  considered  as  overruled  by  it  ^**^' 

That  plaie  will  pass  by  the  description  of  "  household  goods,"  ^'^  '^^  P*" 
appeals  not  only  from  the  case  last  stated,  but  also  from  the  But  plau  may 
aachorities  after  mentioned.   It  seems,  however,  to  have  been  the  pass  by  thb 
law  of  the  Court  of  Chancery  at  an  early  period,  before  plate  was         ' 
in  common  use,  that  it  should  not  be  considered  as  included  in  a 
bequest  of  household  goods  or  furniture ;  but  since  that  time,  as 
the  nation  grew  richer,  and  plate  became  more  general,  the  law 
of  the  Court  altered  by  degrees ;  and  it  seems  to  be  now  settled,  andpoivZ  eri- 
that  plate  will  be  included  under  those  words,  and  that  parol  ^^^^the  con- 
evidence  of  a  contrary  intention  in  the  testator,  will  not  be  tmy  inadmis- 
admitted  (z). 

In  Flay  v.  Flay  (a),  A.  bequeathed  his  *' household  goods'*  and 
stuff  to  his  wife,  and  died,  having  made  his  daughter  executrix. 
The  question  was,  whether  by  the  devise  the  wife  should  have 
the  plate  which  was  commonly  used  about  the  house,  rur.,  a 
tankaid  and  twelve  silver  spoons;  and  whether  she  should  have 
a  bracelet  that  she  used  to  wear,  and  some  pieces  of  old  gold,  viz., 
two  pieces  which  were  given  by  her  •  husband  for  her  concur- 
rence in  a  fine,  and  some  other  pieces  that  were  presents  before 
marriage  from  her  god&thers  and  other  friends,  which  she  had 
kept  all  the  time  of  the  marriage ;  and  it  was  resolved,  that  the 
tankard  and  spoons  cammonly  used  about  the  house  passed  by  the 
words  **  household  goods:"  and  that  as  to  the  bracelet  and  pieces 
of  old  gold,  (they  not  being  wanted  to  pay  debts),  since  they 
were  presents  (as'before  mentioned),  and  were  permitted  by  her 
husband  to  be  enjoyed  by  her  while  she  lived,  it  could  not  be 
intended,  without  express  words,  that  he  meant  to  deprive  her 
otthem  at  his  death;  and,  therefore,  that  they  should  remain 
with  her. 

'  So  in  Snelson  v.  Corbet  (b),  B.  by  will,  gave  all  his  plate  to  his 
wife;  and  by  a  codicil  he  bequeathed  to  her  the  use  only  of  his 
^household  goods"  for  life;  and  by  Lord  Hardwicke: — ^^IfB. 
had  given  all  his  household  goods  and  plate  I  should  have  had 
some  difflculty ;  but  the  question  now  is,  whether  he  meant  to 
include  plate  in  the  words,  ^'household  goods ;"  there  is  evidence 
of  the  plate  beiriff  used  in  B.^s  house,  and  I  am  of  opinion,  there-  . 
fore,  that  household  goods  do  include  plate." 

(r)  See  the  last  case,  and  2  Yem.         (a)  2  Freem.  64. 
63S ;  1  P.  Wms.  425 ;   3  P.  Wms.  (b)  3  Atk.  370. 
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Household         From  the  cases  before  stated  and  referred  to»  it  appears  that 

goods^^  the  circumstance  of  the  plate  being  in  common  use  was  considered 

What  will  paw  to  be  material     But  in  Kelfy  v.  Pawlet  (c),  the  Master  of  the 

--— - — : —    Rolls  denied  that  it  was  of  any  consequence  whether  the  plate 

Whether  the  .  .  -j   j    -  ..,71^ 

plate  were  used  was  m  common  usc  or  not,  provided  it  were  suitable  to  the 
terW  tot?e"^'  situation  and  quality  of  the  testator. 

question  of  its        It  has  been  decided^  that  in  bequests  of  ^'  household  goods,"  all 
^^^^^'  such  articles  found  in  the  house  whose  use  is  in  their  consumption, 

whoMUM^in  ^l  ^^  °^^  naturally  fidl  within  the  description  of  '^ household 
their  csonsump.  goods,"  were  not  meant  by  the  testator  to  be  included,  and 
therefore  did  not  pass  to  the  specific  legatee. 

Thus,  in  Shmning  v.  Style  (d),  A.  after  giving  to  his  wife 
specific  chattels  for  life,  bequeathed  to  her  his  tea-table,  tea- 
kettle,  and  all  his  pewter,  brass,  linen,  and  woollen,  with  *'  all  his 
household  goods,"  and  implements  of  household,  in  or  aibofut  his 
dwelling  house,  to  be  at  her  disposal :  and  all  his  stock  of  com, 
and  the  residue  of  his  personal  estate,  he  gave  to  his  three  sistefs 
Such  as  malt,     equally,  whom  he  had  appointed  executors.    The  widow  claimed 
tuals!^'^  ^'^       ^^^  ^^  ^^^  hops  in  the  house,  also  the  ale  and  beer  in  it,  togjsther 
with  the  guns,  pistols,  and  the  clock ;  insisting  that  they  were 
intended  for  her  by  the  bequest  of  ^^  household  goods  and  imple- 
ments of  household,"  since  they  were  goods  in  the  house,  and 
necessary  for  the  use  and  support  of  the  family.     But  by  Lord 
Talboty  Ch.  ^^  These  things  which  are  victuals^  and  whose  use  is 
in  their  consumption,  cannot,  in  their  common  natural  sense,  be 
taken  to  be  household  goods,  and  pass  under  that  denomination ; 
they,  therefore,  do  not  belong  to  the  widow,  but  to  the  executors. 
Neither  will       the  residuaiy  legatees.    Neither  will  the  guns  and  pistols,  if  used 
ifiwcd^nrSlng  "^  riding  or  the  shooting  of  game,  pass  to  her  by  those  words, 
or  killing  ^ame  although  they  may  in  some  sense  be  said  to  be  for  defence  of  the 
teUIJi  /    "       house ;  but  the  clock  in  the  house,  if  not  fixed  thereto,  will  be 
raxtu^i!^*^  '^    included  in  the  words,  "  household  goods." 
for  fixtures  will       "^^  ^^  *^^®®  appears  to  be  a  decision  that  those  articles  of 
not  pass.  furniture  only,  which  are  detached  fix)m  the  freehold,  will  pass 

by  the  words,  *' household  goods  and  implements  of  household." 
The  principle  seems  to  be,  that  such  articles  alone  wwe  within 
the  contemplation  of  the  testator,  and  that  an  intention  ought 
not  to  be  imputed  to  him  in  the  use  of  those  general  words  to 


(c)  AmbL  605,  approved  of  by         (<2)    3  F.  Wms.  334;    see  also 
Lord  Alvanley  in  Porter  v.  Toumayy     Porter  v.  Taumaif,  3  Ves.  318. 
3  Yes.  313. 
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include  fixtures,  "which  are  parts  of  the  freehold,  and  go  with  it  Propertvor 
to  the  heir  of  devisee  (A  P^"^?»*  ^*« 

^   "  m  or  m  and 

In  Birch  v.  Dawson  (^f\  under  a  bequest  oli  fixtures  and  fixed  about  a  house, 
iuruiture,  the  Court  of  K.  B.  decided  the  expressions  were  not  ^^^^  ^ ' 
synonymous,  but  that  by  the  latter  words  chimney  •glasses  and.^^''    J^**** 
book-cases  fixed  by  screws  and  brackets  to  the  wall  passed. 

The  words  of  which  we  have  been  treating  were  limited  to 
such  goods  and  household  goods  as  were  tin  a  particular  place. 
But  the  import  of  those  terms  will  be  greatly  enlarged  when  the 
expressions  of  the  bequest  are  extended  not  only  to  such  goods 
or  household  goods  as  are  m,  but  to  those  also  aboutf  the 
testator's  dwelling-house  and  outhouses.  An  instance  of  this 
occurred  in  the  following  case: 

In  Gower  ▼•  Crower  (g)  A.  directed  by  his  will  that  all  his 
plate,  furniture,  *' household  goods,"  and  all  books  and  other 
furniture  of  his  library,  and  all  stores  and  implements  of  all 
sorts  and  kinds,  and  ^^ other  goods  and  chattels"  whatsoever, 
which  should  he  in  and  about  his  dwelling-house  and  outhouses 
at  B.  at  his  death,  should  be  preserved  for,  and  held  and  enjoyed  Instance  wWtf 
by  such  person  or  persons  as  should  be  entitled  to  his  estates  in  p„,ed« 
C.  and  D.  under  the  limitations  in  his  son's  marriage  settlement 
The  question  was,  whether  running  horses  which  were  at  B,  at 
the  death  of  J.  passed  by  the  above  words;  and  Lord  Henley 
thus  expressed  himself,  ^^A*  intended  that  nothing  should  be  dis- 
turbed about  the  estate  at  £.,  but  that  everything  there,  whether 
of  profit  or  amusement,  should  pass.  I  am  of  opinion  that  the 
running  horses  are  comprehended  within  the  words." 

The  remarks  which  have  been  made  upon  the  import  of  the  Same  ooostme- 
worda,  *^ goods"  and  "household  goods,"  equaUy  apply  when  the  !!^^'^ 
terms  of  the  specific  bequest  are  of  all  the  testator's  property  or  j^enonai  cMtate 
personal  estate,  in,  or  in  and  about,  his  dwelling-house.     Hence,  |j^t  ahouse^' 
neither  bonds  nor  other  chases  in  action,  and  probably  exchequer  "^l***^*?^^ 
notes,  &C.,  as  before  mentioned  (A),  will  pass  to  the  specific  (rooda.** 
legaiee.  j^  ^^^^  ^^ 

'  Accordingly,  in  the  case  of  Jones  v.  Sefton  (i),  B.  bequeathed  not  pan. 
to  Lady  Sefton  all  the  residue  of  his  personal  estate  and  e£Fects 
of  what  nature  and  kind  soever,  except  such  parts  as  should  be 

(e)  See  Eboes  v.  Maw,  3  East,  51,  M.  22 ;  6  Car.  &  T*  658. 

where  the  prior  cases  are  collected.  (g)   AmbL  612 ;    2  Eden.  201 ; 

Also,  Davis  v.  JoneSj  2  Bam.  &  Aid.  and    tfide  Lord  AloanUy^s   remark 

165,  and  Buckland  v.  BtOterJield,  2  upon  this  case,  3  Ve8.313. 

Brod.  &  Bing.  54.  (h)  See  *wpra,  p.  252. 

(/)  2  Adol.  &  El.  37 ;  4  Nev.  &  (i)  4  Ves.  166. 
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Property  or      in  and  about  his  house  at  C. ;  which  parts  he  gave  to  his  son, 

m!win  Md"**    Lord  SeftoHj  and  directed  his  household  furniture  to  go  as  heir- 

aboat  a  house,    looms.     B.  also  gave  all  arrears  of  rent^  which  should  be  due  to 

■    him  from  his  Lancashire  estate  at  his  death,  to  his  son.     By  the 

What  will  pen.  decree  an  inquiry  was  directed  as  to  what  parts  of  J?.'s  personal 

estate  were  in  and  about  his  house  at  his  death,  and  the  natures 

of  them.     It  appeared  from  the  report,  that  in  an  iron  chest,  in 

which  the  steward  kept  the  cash  arising  fix>m  rents  and  profits^ 

was  found  a  bond  to  B.,  dated  in  November y  1784,  for  securing 

21521  \0s.  arrears  of  rent,  and  in  cash  3731  2s.  9(L    The  question 

was,  whether  the  bond  and  cash  found  in  the  fron  chest  passed 

to  Lord  Sejian  under  the  exception  and  disposition  of  the  arreaiB 

of  rent ;  and  Lord  Rosslyn  determined  in  the  negative. 

It  is  to  be  observed,  that  as  in  the  authorities  before  stated,  so 
in  the  last  case,  the  bond  in  the  house  was  held  not  to  pass  to 
the  specific  legatee,  under  the  description  of  part  of  the  testatoi's 
personal  estate:  and  although  those  terms  would  in  general 
include  ready  money,  and  even  bank  notes,  (as  appears  from  the 
cases  before  cited  in  the  consideration  of  the  import  of  the  word 
^^goods**),  and  probably  exchequer  notes,  &c.,  as  before  stated  (J\ 
yet  since  the  cash  for  arrears  of  rent,  in  the  present-  case,  found 
in  the  iron  chest,  was  not  stricdy  and  indisputably  the  testator's 
own,  nor  in  his  possession,  but  in  that  of  his  stetoardj  and 
whether  such  identical  money  was  or  was  not  the  property  of  the 
testator  vested  in  contingency,  viz.  depended  upon  an  account 
between  him  and  his  stewaid,  the  Court  appears  to  have  de- 
cided, upon  the  presumed  intention  of  the  testator  not  to  give 
specifically  this  identical  cash  under  those  circumstances,  that 
it  did  not  pass  to  Lord  Sefbm,  but  to  Lady  Seftony  as  residuary 
legatee. 
Notwtthitand-  So  also,  in  Fleming  v.  Brook  (A),  A.  bequeathed  to  the  fbllow- 
Sm  to  l>8  hi^'  ^"'B  efiect :  "  I  give  to  J3;  all  my  property ^  of  whatever  nature  or 
ferred  from  one  YvcA  the  same  may  be,  that  may  be  found  in  B^z  house  in  C, 
So  deeiiM^  except  a  bond  of  Z).  in  my  writing  box  in  the  said  house  con- 
Lord  i?«faM  tained."  There  were  found  in  J?.'s  house  a  deed  of  mortgage 
firom  E.  to  A.,  and  a  bond  as  a  collateral  security,  also  several 
banker's  accountable  receipts  for  large  sums  of  money.  B. 
insisted  that  all  those  properties  passed  to  her  under  the  bequest, 
and  tliat  the  present  case  diflered  from  all  those  authorities  in 
which  it  had  been  held  that  choses  in  action  would  not  pass  under 
such  a  bequest,  because  A.  had  expressly  excepted  one  chose  in 

if)  See  tfttpro,  p.  2d2.  (k)  1  Scho.  &  Lefroy,  318. 
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action,  which  shewed  his  intention  that  the  others  should  pass.  Propertv  or 
But  Lord  Bedesdale  determined,  on  the  authority  of  Moore  v.  S^7h|J~gf^^ 
Moore  (l),  which  was  decided,  after  a  view  of  all  the  cases,  that  in  and  about  a 
c/ioset  in  action  had  no  locality;  and,  therefore,  that  neither  the  legacy  o^ 
mortgage,  nor  the  bond,  nor  the  banker's  receipts,  passed  to  B.,  wi^of^nipn^ 
but  that  bank  notes  would  have  passed,  as  they  were  quasi  cash. 
His  Lordship  did  not  consider  the  exception  in  the  will  of  one 
security  sufficient  evidence  of  the  testator's  intention  to  pass  the 
other  cAoses  in  action. 

This  case  is  only  adduced  as  an  authority  that  a  specific  Obsenrstiooi 
legacy  of  all  a  testator's  property  in  a  particular  house  will  not  ^]^ 
pass  cJioses  in  action  there.  But  the  question  is  very  different 
when  exception  is  made  by  the  testator  out  of  what,  in  his  con- 
ception, he  had  given  by  the  words  in  his  will,  without  the 
clause  of  exception ;  and  it  is  from  this  circumstance  that  the 
conectness  of  Lord  Jtedesdale^B  decree  may  be  questioned.  The 
cases  restraining  the  general  import  of  a  bequest  of  all  a  man's 
goods,  property  or  personal  estate,  in  a  particular  place,  are 
founded  upon  the  presumed  intention  that  the  testator  merely 
meant  to  pass  such  articles  as  belonged  or  were  suitable  to  the 
place  or  house  described ;  so  that  in  general,  chases  in  action  will 
not  be  included  in  such  a  bequest  But  when  a  testator,  by 
excepting  a  particular  species  of  his  personal  estate  out  of  the 
bequest,  and  which  would  not  have  passed  if  the  exception  had 
been  omitted,  it  is  clear  that  he  used  the  legatory  words  in  a 
sense  which  he  conceived  would  have  passed  the  excepted  subject, 
as  also  all  others  falling  under  a  similar  description.  Then,  in 
the  present  case,  ^.'s  particular  exclusion  of  one  bond  from  the 
operation  of  the  bequest,  shewed  that  he  had  choses  in  action  in  con- 
templation, and  that  he  conceived  the  words  he  had  used  would 
have  passed  securities  for  money,  and  consequentiy  the  bond  of 
/>.,  unless  it  were  excepted.  His  meaning,  therefore,  appears  to 
have  been  to  include  all  securities  in  i^.'s  house,  except  i9.*s 
bond ;  and  the  words  "  all  my  property,  &c/*  being  sufficientiy 
comprehensive  to  include  and  pass  them,  a  doubt  cannot  but 
exist  of  the  soundness  of  his  Lordship's  decree,  which  doubt  is 
countenanced  by  a  decision  of  Lord  JElUitm  in  Hotham  v.  Sutton  (m), 
a  case  similar  to  the  last  in  principle,  and  which  will  be  afterwards 
stated  in  this  section. 

In  the  case  of  Brooke  v.  Turner  («),  Sir  JL  Shadwelly  V.  C, 

(0  Stated  mtpra,  p.  251.  ir^riu 

(m)  15  Yes.  322,  326,  aud  see         (n)  7  Sim.  671. 
Crkhton  v.  Symett  3  Atk.  61,  stated 
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Thinffs  m  or  in  held,  that  under  a  bequest  of  "all  the  property  of  every  sort  or 
house  &c  *       '^^^^  ^^^^  which  I  have  any  disposing  power,  in  and  about  my 
legacy  of.         dwelling  house  shall  belong  to  my  niece,^  guineas,  sovereigns. 
What  will  pass,  seven  shilling  pieces,  silver  money,  and  Bank  of  England  notes  {o) 
passed,  but  that  country  bank  notes,  promissory  notes,  an  ac- 
countable memorandum,  deposit  note  or  mortgage  did  not  pass, 
as  not  legally  constituting  "  property**  in  the  place  mentioned. 

That  a  bequest  of  "all  things"  in  a  particular  house  will 
not  pass  ckoses  in  action  as  bonds,  &c.  was  decided  by  Lord 
Harduoiche  in  the  case  of  Popham  v.  Lady  Aylesbury  before 
mentioned  (/?). 

In  the  case  of  Stuart  v.  the  Earl  of  Bute  (j),  a  very  extensive 
interpretation  was  put  upon  the  word  "  things;"  and  it  was  not, 
as  usual,  restricted  to  articles  efusdem  generis  with  those  previously 
enumerated,  in  consequence  of  an  intention,  inferred  from  the 
terms  of  the  whole  bequest,  that  the  word  was  used  in  its  fullest 
and  most  enlarged  acceptation.  The  construction  was  first  made 
by  Lord  Rosslyny  and  afterwards  confirmed  by  Lord  JSldon,  after 
much  hesitation. 

The  case  was,  that  A,  bequeathed  in  the  following  words;  "I 
give  all  the  waggon  ways,  rails,  staiths,  and  all  implements,  utensils 
and  things,  which  at  my  death  shall  or  may  be  used  or  employed 
together  with,  or  in,  or  for,  the  working,  management,  or  employ- 
ment of  any  of  my  collieries  or  shares  of  collieries  in,  &c.,  and 
which  are  or  shall  or  may  be  deemed  or  considered  to  be  as  or  of 
the  nature  of  personal  estate,  to  my  executors ;  upon  trust  to  permit 
the  same  from  time  to  time  to  be  used  held  or  enjoyed  by  the  per- 
son or  persons  respectively  entitled  by  this  my  will,  to  the  use  and 
enjoyment  of  my  several  freehold  manors,  messuages,  collieries, 
lands,  and  hereditaments,  or  parts  or  shares  of  freehold  manors, 
&c.,  as  &r  as  the  nature  of  the  said  property,  and  the  rules  of 
law  and  equity  will  admit."  Upon  a  question  whether  the  money 
due  from  the  fitters,  money  in  the  bank,  balance  in  the  cash 
book  in  Cs  hands,  balances  owing  from  several  persons,  coals 
resting  at  the  pits  and  staiths,  com,  hay,  horses,  timber,  and 
deals,  oil  and  candles,  and  also  all  waggons  and  waggon  mate- 
rials, waggon-ways  and  materials  belonging  thereto,  fire  engines, 
machines,  and  gins  not  erected  an4  fixed,  ropes,  iron,  and 
materials  at  the  pits,  stables,  storehouses,  and  horses'  trappings, 


(p)  Upon  the  authority  of  Pop-         (p)  Ambl.  68 ;  see  mtpra^  p.  251. 
ham  ▼.  Ajfleshury,  1  Amb.  68,  supra,         (q)  3  Yes.  212 ;  11  Yes.  657. 
p.  251.  . 
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gears,  &a,  not  absolutely  employed  or  used  at  the  testator^ s  death,  Wben  goods 

enenl 

restrict- 


together  with,  in  or  for  the  working,  management,  and  employ-  JJJ^^"*™' 


ment  of  any  of  the  collieries,  or  shares  of  collieries,  were  or  not  edto  murticalar 
included  within  the  terms  of  the  above  bequest;  it  was  deter-  ^xt  of'wftl°''' 

mined  in  the  affirmative,  upon  the  ground  that  the  several   

enumerated  articles  were  necessary  for  carrying  on  the  trade,  and 
therefore  intended  by  the  testator  to  be  given  to  the  devisees  of 
the  collieries ;  a  construction  which  the  Court  adopted  upon  the 
same  principle  in  the  case  of  Gatoer  v.  Gawer  before  stated  (;). 

3.  It  has  been  shewn  that  specific  bequests,  by  the  words 
*' goods,  personal  estate,  property,  or  all  things  in  or  at  a  testator's 
house,  &&,"  would  not  pass  to  the  legatee  choses  in  action;  and 
the  reason  has  been  given  (r). 

But  it  has  happened  that,  after  or  preceding  the  word  '^goods.  Restriction  of 
ftc.,*  the  testator  has  enumerated  particular  kinds  of  chattels  or  J^^  othw^^**^ 
personal  estate;  or  after  such  an  enumeration  he  has  concluded  genial  wor^ 

•1      -  .        ,   ,  to  chattels  of 

the  bequest  in  giving  "all  other  things,"  or  "all  other  goods,"  in  particular 
the  place  described  to  the  l^atee.  Under  the  above  general  **"^ 
and  comprehensive  words  specific  legatees  have  claimed  what- 
ever personal  property  was  there,  whether  consisting  of  personal 
chattels,  or  securities  for  money;  but  it  is  a  rule  of  construction, 
perfectly  well  settled,  that  the  generaUty  of  those  expressions  is 
to  be  explained  by,  and  confined  to  the  descriptive  words,  i,  e. 
restricted  to  such  species  of  property  as  are  efusdem  generis  with, 
and  would  pass  by  the  particular  words  of  enumeration  {s)i  so 
that  as  bonds  and  other  chases  in  auction  would  not  pass  by  the 
bequest  of  goods,  &c.,  at  a  particular  place,  neither  will  they 
pass  by  the  addition  of  the  apparently  more  general  expressions 
of  "all  other  things,"  or  "all  other  goods,"  or  the  like;  nor  will 
bank  notes  or  ready  money  pass  in  those  cases;  for  when  the 
words  "  goods,  property,  or  personal  estate,"  are  followed  or 
preceded  by  a  specification  of  chattels  of  a  particular  denomi- 
.  nation  as  household  furniture,  &c.,  it  is  inferred  that  the  testator 
used  the  word  "goods,  &c.,"  in  the  same  limited  sense  as  those 
that  immediately  followed  or  preceded.  Articles  of  property, 
therefore,  to  which  the  explanatory  words  apply,  will  alone  pass 
to  the  specific  legatee  (except  a  contraiy  intention  appear  as  in  Except,  &c 

(q)    See  ncpra,  p.  257,    and  in  (s)  Porfer  v.  Totimoy,  3  Yes.  311, 

Ambl.  612 ;  See  also  Boon  y.  Com"  313 ;  BawUngs  v.  JenmngSy  13  Yes. 

forik^  2  Yes.  sen.  278,  280,  stated  in  39,  46,  stated  infra;  Sutton  y.  Sharps 

next  page.  1  Rubs.  146. 

(r)  See  svpra,  p.  251. 
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Wbeugoods      the  case  of  Stttart  v.  Bute  (t),  last  stated):   and  since  those 
andgenena       words  do  not  embrace  bank  notes  or  ready  money,  the  terms 

words  restnct-  ,  J  j^ 

ed  to  particular  *^goods^  ftc."  explained  and  confined  as  above,  will  not  have  that 
text^of  wfiL**'^'  effect,  although  they,  if  standing  alone,  would  have  passed  that 
species  of  property  as  has  been  before  shewn.  The  principle  of 
decision  in  these  cases  is  manifest  intention,  collected  firom  the 
will,  that  testators  made  use  of  the  words  ^' goods,  &&,"  in  a 
more  confined  sense  than  in  their  usual  legal  acceptation;  which, 
as  we  have  seen,  is  the  same  foundation  upon  which  Courts  of 
Equity  have  determined  that  by  a  legacy  of  "all  goods  at  AT 
bonds  and  choses  in  action  will  not  pass  (u).  To  illustrate  these 
remarks  by  examples, — 

In  Trafford  v.  Berrige  {y\  A,  bequeathed  to  his  niece  all  his 

goodsy  chattels,  household  stuff,  furniture,  and  other  things^  which 

were  then,  or  should  be  in  his  house  at  the  time  of  his  death. 

Sometime  afterwards  A.  died,  leaving  about  265Z.  in  ready 

Where  ready     money  in  the  house ;  and  it  was  decreed  that  this  ready  money 

mwiey  did  not    ^j^  ^^^  ^^^^^  f^^  j^^  ^^  words  other  thifigs  should  be  intended 

things  of  like  nature  and  species  with  those  before  mentioned. 

In  the  last  case  we  observed  the  word  "  goods,^  explained  by 
chattels  and  household  stuff,  shewing  that  the  testator  used  the 
word  "goods"  in  the  sense  of  household  furniture  and  the  like ; 
which  construction  being  once  ascertained  it  is  carried  on,  upon 
the  basis  of  intention,  to  the  last  expression,  "other  things," 
by  confining  its  operation  to  things  eftudem  generis  with  those 
before  described* 

Intention  being  the  foundation  of  the  restricted  construction 

put  upon  general  words  superadded  to  other  fhore  limited  expres* 

sions,  intention  may  also  produce  different  decisions  in  respect 

of  the  same  general  words  in  the  same  will,  viz.  it  may  restrain 

the  general  words  in  one  clause,  and  suffer  their  extension  in 

another. 

Instance  of  An  instance  of  this  occurred  in  Boon  v.  Comforth  («?),  in  which 

•ttucdoM^f"     -^*  <ievised  to  his  daughter  B.  the  equal  possession  and  right  for 

the  »*™«  ge-      Ufe  to  live  at  Lee  Place  with  her  husband,  to  have  the  use  of 

in  the  same        the  house,  plate,  linen,  and  "  every  thing  else,"  as  her  occasion 

^'^^^  should  require,  as  also  stabling  and  fields,  or  "  any  thing  else," 

notwithstanding  entail  after  limited.     A.  also  directed  that  all 

(0  3Ves.  212;  11  Ves.  657.  (to)   2  Ves.  sen.  278,  280,  and 

(tt)  See  supra^^,  250.  Suppl.  [139],  and  see  Stuart  y»  The 

(v)  1  Eq.  Cas.  Abr.  201,  pi.  14;  Earl   of  Bute,  supra,    p.   260,   and 

also  Cook  V.  Oaklet/,  1  P.  Wms.  302.  ^  Gower  v.  Goiver,  supra,  p.  257. 
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lus  goods,  furniture,  plate,  books,  pictures,  '^and  every  thing  when  goods 
else,"  which  should  be  at  his  house  at  Lee  at  his  death  should  •ndgeneral 

^  ...  words  restrict* 

remain  there  to  be  enjoyed  by  the  person  in  possession  of  it  for  ed  toparticnlar 
the  time  being ;  and  he  then  settled  that  house  and  lands  upon  ^t  of^^l!^' 

his  nephevrs  and  their  issue.     A  question  arose  whether  pro-  

raions  of  any  Idnd  either  for  the  house  or  stable,  as  liquors, 
Gom^  hay,  &c.  and  some  curiosities  that  A»  had  in  his  house, 
Mnoyjapcaiy  India  pieces  for  handkerchie&,  watches,  and  a  cane, 
passed  by  either  and  which  of  those  clauses;  and  Lord  Hardr 
wicke  eaidf  that  considering  the  point  on  the  last  clause  which 
makes  the  articles  heir-looms,  '^  every  thing  else  which  at  my 
decease  shall  be  at  my  house,"  must  be  construed  things  ejusdem 
generis^  such  as  are  proper  to  go  with  the  house  as  heir-looms. 
He  therefore  decided  that  the  cane,  watches,  and  India  pieces 
not  made  up,  could  not  pass  as  heir^loanu,  much  less  the  Equon^ 
hay,  &a ;  for  heir-looms  meant  things  fixed  to  the  fineehold,  the 
china,  and  every  thing  of  that  kind  set  up  as  ornaments,  and  to 
have  continuance  along  with  the  house,  and  not  consumable  as 
those  things  were.  But  with  respect  to  the^«^  clause,  his  Lord* 
ship  said  its  construction  was  more  extensive,  comprising  com, 
hay,  and  provisions,  in  the  house,  for  it  was  the  intention  to 
provide  for  B.*b  occasions  of  residing  and  living  there,  not  for  any 
other  occasions :  and  his  Lordship  determined  that  this  clause 
indbded  dl  kinds  of  provisions  for  man  and  horse  in  the  house 
or  stable. 

To  the  same  principle  of  intention  the  decision  in  the  case  of  Otker  instances 
Woolcamb  v.  Woohamb  (*),  is  to  be  referred.  In  that  case,  B.  &^?^^' 
bequeathed  all  the*fumiture  of  his  parsonage  house,  and  all  his  isg* 
plate,  household  goods,  and  other  goodsy  (except  books  and 
p^exs),  and  all  his  stock  within  doors  and  without,  and  all  his 
com,  wood,  and  other  poods,  belonging  to  his  parsonage  house, 
to  his  wiie;  and  made  J,  S.  residuary  legatee.  The  question 
was,  whether  ready  money,  cash,  and  bonds,  should  pass  to  the 
wife  by  these  words?  It  was  contended,  that  the  devise  of  all 
the  testator's  goods  should  carry  all  his  personal  estate;  omnia 
bona  being  words  of  the  laigest  extent  and  signification  with 
reg/axd  to  personab.  To  which  it  was  answered,  that  if  the 
devise  of  all  the  testator^s  goods  were  to  be  taken  in  so  large  a 
sense  it  would  disappoint  the  bequest  of  the  residue,  which 
could  not  be  permitted;  ^t  it  seemed  reasonable  the  words 
<< other  goods'*  should  be  understood  to  signify  things  ejuedem 

(«)  8P.Wms.ll2. 
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Wbon  goodi  generis  with  househM  goods^  in  order  tbat  the  whole  will  might 
wl^slJl^Sct-  ^^  «ff"^<=*5  and  conaequenUy  that  the  testator's  ready  money, 
ed  to  particular  cash,  and  bonds,  should  not  paas  in  this  case  by  the  word 
texto/wfu!^"  "goods,"  but  belong  to  the  residuary  legatee;  and  of  that 
'"'       ""^"■'      opinion  was  Lord  Chancellor  King, 

So  in  Timewett  v.  Perkins  (y)y  C*  made  the  following  bequest: 
'^I  give  to  Mcay  TimetceU  all  mortgages,  ground  rents,  judg- 
ments, &a ;  whatever  I  have  or  shall  have  at  my  deathy  as  plate, 
jewels,  linen,  household  goods,  coach  and  horses,  for  her  use; 
that  no  husband  shall  intermeddle  therewith,  and  at  her  death 
to  give  them  to  whom  she  pleases."  Question,  whether  gold- 
smiths' notes  and  Bank  bills  passed  to  Mary  under  the  above 
words;  and  by  Lord  JSardtmche,  C. :  ^^  I  am  of  opinion  the 
goldsmiths'  notes  and  bank  bills  did  not  pass  by  the  will  to  Mary 
Ttmewell;  for  though  there  is  no  doubt  but  the  general  words;, 
whatever  I  have  or  shall  have  at  my  deathj  would  have  passed 
them ;  yet  the  particular  words  which  follow,  as  plate,  jewels, 
&c.  confine  and  restrain  them  to  things  of  the  ^same  nature ;  and 
so  laid  down  in  the  case  of  Trqfford  v.  Berrige^  (z). 

Upon  the  principle  of  the  last  ciEuses,  Lord  Hardwiche  deter- 
mined the  case  of  Crichton  v.  Symes  (a);  in  which  D,  bequeathed 
Wearing  ap.     to  E.  all  her  goods,  wearing  apparel  of  what  nature  and  kind 
P****  soever,  except  her  gold  watch.    E.  claimed  the  residue  under 

those  words.  But  Lord  Hardwiche  was  of  opinion,  that  the  words 
were  not  intended  to  be  a  residuary  clause,  as  appeared  from  the 
circumstance  of  D,  afterwards  giving  to  her  executor  a  legacy 
of  50£ ;  and  that  although  it  had  been  insisted  against  £.'s  claim, 
that  the  words  wearing  apparel  explained  2>.'»  meaning  as  if  she 
had  said  all  my  goods,  {to  wit)  my  wearing  apparel;  yet  his  Lord- 
ship said,  that  wearing  apparel  must  be  construed  the  same  as 
The  word  am?  and  wearing  apparel;  and  it  was  his  opinion  that  as  the  words 
supplied.  j3tood  in  the  will,  D.  only  intended  to  give  her  wearing  apparel^ 

OmansentB  of  ornaments  of  her  person,  household  goods  and  fiimiture,  and  no 
the  person.  ^^^  ^^^rtjg  of  her  personal  estate ;  and  that  the  ornaments  of  her 
person  were  meant  to  be  given,  appeared  as  well  from  the  latitude 
of  the  expression,  *^  goods  and  wearing  apparel,"  as  from  the 
exception  of  the  gold  watch.  His  Lordship  therefore  decreed 
PK^cording  to  the  opinion  which  he  had  expressed. 

In  the  last  case  it  is  observable  that  Lord  Hardwiche  consi- 
dered it  material, in  showing  the  testatrix  used  the  word  ^'goods'* 
in  a  restricted  sense,  that  she  afiterwards  gave  a  money  legacy  to 

(y)  2  Atk.  103.  (z)  Ante,  p.  262,  (a)  3  Atk,  61. 
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her  esecutor.     This  circumstance  has  also  been  dwelt  upon  in  When  goods 
other  cases  as  clear  manifestation  of  intention  to  confine  the  *"lP®°®^.^ 

words  restrict- 

import  of  the  term  ^^goods,"  so  as  to  prevent  it  passing  ready  ed  to  particular 

money;  and  the  construction  appears  reasonable  and  conclusive^  textot^mil^' 

that  when  a  testator  bequeaths  to  a  person  a  money  legacy,  to  ^  ^^j^  ^ir." 

whom  he  also  bequeaths  all  his  goods  and  other  things  in  a  camstanceto 

particular  place,  he  could  not  mean  by  those  expressions  to  pass  ^Hy  from^ 

his  ready  money  there,  since  he  had  already  expressly  given  to  P^^^^Lj^ 

the  same  person  so  much  of  that  species  of  estate  as  he  intended  &c.**  that 

for  him.  legatee  has  a 

^  money  legacy. 

Thus  in  Roberts  v.  Kuffin  (i),  A.  bequeathed  to  his  daughter  inaunccs. 
^  all  goods  and  things  of  every  kind  and  sort  whatever,  which  , 

should  be  found  in  her  closet  at  his  death.**  The  question  was, 
whether  45/.  Os,  Id.  in  money,  found  in  the  closet  at  that  period, 
would  pass  to  the  daughter ;  and  Lord  Hardwicke  said  that  if 
this  will  had  been  construed  strictly  in  law  or  equity,  he  was  of 
opinion  it  would  not  have  carried  the  45Z.  and  7d,  to  the  daughter; 
for  in  the  outset  of  his  will  he  gave  her  a  moneg  legacy y  which  must 
be  presumed  to  be  the  whole  he  intended  her  by  way  of  money 
legacy ;  besides,  said  his  Jx>rdship,  in  the  clause  in  dispute  goods 
were  first  named,  therefore  the  subsequent  word  things  must  be 
confined  to  household  goods,  and  to  what  was  of  the  same  species, 
for  it  would  be  unnatural  to  extend  it  to  money.  A  closet,  too, 
was  a  very  improper  place  to  refer  to  for  money.  The  testator 
would  have  certainly  mentioned  cabinet,  or  bureau,  or  any 
other  thing  where  money  is  usually  kept,  if  he  had  intended  a 
further  bequest  of  money;  but  by  referring  to  a  closet,  it  is 
reasonable  to  believe  he  meant  fiuniture  only,  which  the  daughter 
made  use  of  in  the  closet 

With  the  last  may  be  classed  an  anonymous  case  reported  in 
FincK%  Precedents  in  Chancery  (c),  in  which  B.  bequeathed  to 
bis  wife  1,2002.  in  money,  and  ^^all  the  goods  and  chattels,  plate, 
jewels,  and  household  stuff,  and  stock  .upon  the  ground,  in  and 
belon^ng  to  his  house  in  N.:^  in  which  house  there  was  4002.  in 
money.  The  question  was,  whether  this  last  sum  passed  to  the 
wife  under  the  above  words;  and  it  was  decreed  that  it  should 
not ;  for  400il  was  a  considerable  sum  of  money,  of  which  the 
testator  could  not  be  supposed  ignorant ;  and  that  had  he  intended' 
the  money  shoidd  have  passed,  he  would  not  have  connected  it 


(&)  2  Atk.  113,  and  see  Porter  ▼.         (c)  Page  8 ;  see  also  Wrench  t. 
Tounujy,  3  Ves.  311,  stated  infroj     Jutting,  8  Beay.  521. 
p.  275. 
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with  the  general  words,  all  his  goods  and  chattels,  bat  at  first 
would  have  giren  to  his  wife  1,600/. 

The  same  principle  upon  which  the  last  several  cases  were 
founded,  produced  Lord  Thwhufn  decree  in  the  case  next  stated ; 
in  which  he  decided,  that  a  speciiic  bequest  of  cabinet  curiosities, 
naming  some  of  them,^B8  gems,  medals,  coins,  &c  concluding  with 
the  general  words  ''and  other  valuable  things,''  would  not  pass 
articles  used  or  prepared  to  be  worn  by  the  testatrix,  viz.  orna- 
ments of  her  person.  But  that  those  general  words  were  to  be 
conjBned  to  things  efusdem  generis  with  those  previouslj  described. 

The  case  alluded  to  is  Cavendish  v.  Cavendish  (d),  in  which  A. 
bequeathed  to  B.  her  collection  or  cabinet  of  curiodtties,  con- 
sisting of  coins;,  medals,  gems,  and  oriental  stones,  and  other 
valuabk  things,  hanging  shelves,  snuff  boxes,  bust  of  C*  on  the 
staircase,  her  Florentine  cabinet  of  oriental  stones  in  the  second 
room,  and  the  Japan  cabinet  in  the  bed  chamber,  formeriy 
belon^ng  to  D,  The  question  was,  whether  a  diamond  solitaire, 
a  pair  of  ear-rings,  a  bow-knot,  and  some  pearls,  ornaments  of 
AJ^8  person,  passed  to  B. ;  and  it  was  in  ^t>of  for  B.  that  those 
articles  were  frequently  shown  as  parts  of  A,&  cabinet,  and 
included  in  the  inventory  of  her  curiosities.  It  was  also  in 
evidence  against  ^.'s  claim,  that  in  trade  a  distinction  in  sense 
prevailed  between  the  words  ^^gems"  and  ** jewels."  That  the 
latter  meant  precious  stones  set  and  prepared  for  toear,  and  the 
former,  stones  kept  for  curiosity  only.  The  Master  having 
reported  that  the  above  articles  were  occasionally  worn  by  the 
testatrix,  Lord  ThurhiD  determined  that  they  did  not  pass  to  B.; 
observing,  that  things  to  pass  under  the  will  must  be  efusdem 
generis  with  those  expressly  devised;  but  that  ear-rings | and 
other  ornaments  of  the  person  were  parts  of  the  personal  estate, 
and  not  specimens  of  natural  curiosities. 

In  Lamphier  v.  Despard(e)f  the  testator  bequeathed  to  his 
wife  all  his  household  furniture,  plate,  house  linen,  and  other 
chattel  property  he  might  die  seised  or  possessed  o£  The  testator 
appointed  his  brother  his  executor  and  residuary  legatee.  Sir  JE. 
Suffden,  C.  (L),  held,  that  the  words  chattel  property  were  limited 
to  other  chattel  proper^  efusdem  generis,  and  did  not  constitute  a 
bequest  of  residuary  estate. 

Upon  a  similar  principle  in  Ferguson  v.  OgUby  (/),  the  same 
learned  Judge  limited  a  bequest  of  foreign  bonds  and  other  seen* 


(d)  1  Bro.  C.  C.  467,  andseeillS^. 
Oen.  V.  Harley^  6  Russ.  178. 


(e)  2  Drn.  k  War.  59. 
X/)  2  lb.  548. 
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rities  to  pass  foreigiv  securities  only,  although  the  testator  had  a  wbeh  goods 
Teiy  large  perapnal  estate  in  the  5«Vi,A  funds.  "    ^"^^ 

But  in  Mantresor  y.  Montresor  {g)j  where  the  bequest  was  of  ed  to  particular 
whatever  sum  now  stands  in  my  name,  or  may  hereafter,  in  the  textof  wiiir*"' 

Dutch  fiinds  or  in  any  other  funds,  Sir  K.  Bruce,  V.  C,  considering 

the  language  used  in  several  parts  of  his  will  and  codicils,  decided 
that  stock  in  the  British  funds  passed  by  the  bequest 

But  although  it  be  the  settled  doctrine  of  a  Court  of  Equity*  Soon  the  other 
that  general  and  comprehensive  expressions  used  in,  or  at  the  ^onofoneo?a 
conclusioiit  of  a  specific  bequest  of  goods,  plate,  linen,  furniture,  species  of  per- 
&C.  are  to  be  restrained  to  articles  efusdem  generis^  with  those  included  in  the 
particularly  enumerated,  and  therefore  not  comprehending  ready  g«nerel  words, 
money  or  choses  in  action,  yet,  since  the  presumed  intention  of  effect  of  passing 
testators  is  the  basis  of  that  construction,  if  their  intention  appear  Jnch'sp^iw. 
to  include,  by  the  general  words,  ready  money  or  choies  in  action, 
the  terms  will  have  that  effect     This  may  happen  when  the 
intention  is  made  apparent  by  a  testator  excepting  out  of  such 
terms  of  bequest  a  species  of  personal  estate,  that  would  not  have 
passed  by  them,  as  has  been  menticmed,  in  observing  upon  the 
case  of  'Fleming  v.  Brook  (A).    In  illustration  of  the  above  remarks, 
we  shall  refer  to  a  decision  of  Lord  Eldon: 

In  Hotham  v.  Sutton  (t),  A.  having  two  sons  and  a  daughter,  ^n  instance. 
B.  C.  and  2>.,  after  bequeathing  for  their  benefits  a  sum  of 
12,700il  three  per  cent,  consols,  gave  all  the  residue  of  her  per- 
sonal estate  and  effects  to  her  youngest  children,  (7.  and  i>.  as 
therein  mentioned.  A.  on  the  day  of  making  her  will  executed 
a  codicil,  and  revoked  so  much  of  her  will  as  related  to  the 
bequest  to  her  son  C.  of  a  share  of  her  plate,  linen,  household 
goods,  and  other  effects  (money  excepted),  and  gave  the  whole 
thereof  to  her  daughter.  A.  died,  leaving  her  daughter  and  two 
sons,  her  only  children;  and  at  her  death,  and  also  at  the  date  of 
her  will,  she  was  possessed  of  a  leasehold  house,  and  of  several 
sums  of  money  in  three  per  cent,  consols,  four  per  cents.,  and 
imperial  annuities,  also  of  money  at  her  banker's,  a  debt  secured 
on  a  promissory  note,  plate,  jewels,  and  trinkets,  household  furni- 
ture, wearing  apparel,  books,  a  carriage,  wines,  and  ready  money. 
The  question  was,  whether  the  daughter  was  entitled  under  the 
will  and  codicil  to  aU  the  residuary  personal  estate  except  money, 
which  depended  upon  the  words,  \*  other  effects,"  in  regard  to 
the  share  of  C.  revoked  by  the  codicil  and  given  to  D. ;  for  if  the 


(g)  1  Coll.  (C.),693.  (h)  See  supra,  p.  258.  (t)  15  Ves.  319. 
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Household     words,  ''other  effects"  in  the  codicil  were 'to  be  restrained  as 
furniture.      ijgual   to  property  ejusdem  generis^  with  the  particular  species 


What  will  paw  described  by  the  words  preceding  them,  then  C.  would  be  entitled 
by  the  will  to  a  share  of  all  the  residue,  not  consisting  of  plate, 
linen,  and  household  goods.  Lord  EldoUy  in  deciding  the  ques- 
tion, expressed  himself  to  the  following  effect: — **The  doctrine 
appears  now  to  be  settled,  that  the  words  'other  effects,'  in 
general,  mean  effects  eftisdem  generis  (J).  I  cannot  help  enter- 
taining a  strong  doubt  whether  this  testatrix,  if  asked  whether 
she  meant  effects  efusdem  generis,  or  contemplated  the  share  of 
all  which  she  had  considered  her  effects  in  the  will,  would  not 
have  answered  that  the  latter  was  her  meaning.  Her  expression 
is  conclusive  upon  that  Money  cannot  be  represented  as  gusdem 
generis  with  plate,  linen,  and  household  goods.  The  express 
exception  of  money  out  of  the  other  effects  shows  her  understand- 
ingy  that  it  would  have  passed  by  those  words,  that  express  words 
were  required  to  exclude  it;  and  by  force  of  that  exclusion  in 
the  excepted  article,  she  says  she  thought  the  words  of  her 
bequest  would  carry  things  non  ejusdem  generis.  This  disposition 
must  therefore  be  taken  to  comprehend  aU  tliat  she  has  not 
excluded^  which  is  money  only." 

His  Lordship  determined  that  the  residuary  clause  in  the  will 
was  defeated  by  the  codicil  in  every  respect,  except  as  to  money, 
and  that  no  part  of  the  testatrix's  stocks  were  excepted  by  the 
legal  effect  of  the  word  money. 

We  shall  next  proceed  to  consider, — 

What  articles         4.  What  wiU  pass  to  specific  legatees  by  the  words  "  household 

nS^u;^""-  f-^itare." 

ture;**  By  the  term  "household  furniture,"  all  personal  chattels  will 

be  included  that  may  contribute  to  the  use  or  convenience  of  the 
householder,  or  the  ornament  of  the  house,  as  plate,  linen,  china, 
both  useful  and  ornamental,  and  pictures.  To  that  effect,  the 
Master  of  the  Rolls  expressed  himself,  and  determined  in  the  case 
of  Kelly  V.  Pawlet  (h).  But  for  the  same  reason  that  under  the 
'  words  ''household  goods,"  it  was  determined  (as  has  been  shown) 
that  goods  or  plate  in  the  possession  of  a  testator  in  the  way  of 

not  goods  in      his  trade  would  not  be  comprehended  (/j,  it  is  settled  that  such 

tert^rstsade;  p|^jg^  goods  or  furniture  will  not  pass  to  the  specific  legatee  by 


(J)  Bowlings  V.  JenmngSy  13  Yes.      Stu.  189;  CoU  v.  Fit^eraJd,  in/ra^ 
39,  46.  [K  273. 

(k)  Ambl.  605 ;  sec  also  1  Sim.  &  (/)  See  supra,  p.  2d  3. 
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the  description  of  **  household  fnmitare;"  and  it  would  seem      Housebold 
that  exception  must  also  be  made  of  such  articles  as  are  fixed  to      *^»ro'*^^- 


the  building,  and  therefore  pass  as  p&rts  of  the  house  (m).  ^^  ^^*  P*" 

In  Le  Farrant  ▼.  Spencer  (n),  B.,  a  captain  of  an  JEast  India 
ship,  bequeathed  to  C.  and  D,  1,000£  each,  payable  at  twenty- 
one  or  marriage:  and  he  gave  to  them  ^'all  his  household 
furniture,"  linen,  plate,  and  apparel  whatsoever,  and  disposed 
of  his  residuary  estate.  The  question  was,  whether  the  words 
**  household  furniture,"  &c,  should  include  all  plate,  India  and 
dimity  goods,  and  some  rough  diamonds  ?  Lord  Hardtcicke 
directed  the  Master  to  distinguish  what  goods  the  testator  had 
for  his  own  domestic  use,  and  what  for  trade  or  merchandize ; 
without  which  knowledge  his  Lordship  said  it  was  impossible 
to  determine  the  extent  of  the  bequest,  which  only  included  the 
former,  according  to  the  opinion  of  the  House  of  Lords,  in  Pratt 
v.  Jackson  (o)\  which  decree  was  the  stronger,  because  of  the 
words  '^household  stuff,"  as  also  because  it  was  a  construction 
to  be  made  of  marriage  articles,  where  the  wife  was  a  purchaser 
of  what  she  was  to  claim,  but  that  here  the  claim  was  merely 
voluntary. 

Exceptions  out  of  the  words  "  household  furniture"  are  libraries 
of  books,  whether  great  or  small  collections;  because  books  being  nor  books; 
more  collected  for  the  improvement  and  entertainment  of  the 
mind  than  for  ornament  as  furniture,  are  presumed  not  to  have 
been  intended  to  pass  by  the  description  of  household  furniture. 
fVtneSy  too,  are  not  included  under  such  description,  not  falling  norwine*. 
within  the  natural  meaning  and  usual  acceptation  of  the  words 
^household  furniture,"  as  also  because  their  use  being  in  their 
consumption  it  is  inferred  that  testators  never  meant  to  comprehend  Supra,  p.  256. 
such  and  the  like  articles  in  the  term  household  furniture ;  the 
same  rule  of  decision  prevailing  in  this  instance  as  we  have  seen 
adopted  in  the  construction  of  the  words  "  household  goods"  (/?). 
These  remarks  are  supported  by  the  following  authorities : 

In  Bridgman  v.  Dove{q),  A.  bequeathed  in  these  words:  "I 
leave  my  jewels,  plate,  pictures,  im^Asl^  fumiturey  to  my  executors, 
to  be  equally  divided;"  who  insisted  that  under  the  word 
**  furniture,"  boohs  would  pass.  But  Lord  Hardwiche  was  of  a 
contrary  opinion,  observing  that  the  consideration  of  the  library 
being  a  small  one,  and  therefore  should  pass  as  furniture,  had  no 


(m)  See  supra^  p.  25S.  (o)  Stated  supm^  p.  253. 

(«)  1  Yes.  sen.  97,  and  see  Ambl.         (;>)  See  supra^  p.  253. 
611 ;  3  Yes.  313.  Kq)  3  Atk.  201. 
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Hootehold     influence  upon  his  mind,  since  greatiibraries  were  most  frequently 

formtme.       placed  83  omaments,  and  were  less  accurately  chosen  than  small 

matwiUptis  ones- 
by. 

Kelfy  V.  Powlet  (r),  the  case  next  stated,  is  one  of  frequent 
reference  upon  the  present  subject.  It  is  a  decision  that  by  the 
words  '^  household  furniture,"  plate,  linen,  and  china,  both  useful 
and  ornamental,  will  pass  to  the  specific  legatee,  but  not  a  library 
of  books.  It  is  also  an  authority  that  all  plate  belon^ng  to  the 
testator,  (not  purchased  in  the  way  of  trade)  suitable  to  his 
condition  in  life,  will  pass  as  household  furniture,  whether  it  had 
been  used  by  him  or  not 

In  Kelly  v.  Powlet  B.  devised  to  D.  her  **  household  furniture" 
and  farming  utensils,  which  should  be  within  or  upon  her  house, 
lands  and  premises  at  C.  at  her  decease;  and  she  gave  her 
residuary  estate  to  £.,  whom  she  made  executor.  B.  died 
possessed  of  plate  of  the  value  of  l,600il  and  of  luejiil  and 
ornamental  china,  books,  pictures  and  linen,  all  of  which  were  in 
her  house  at  C,  and  were  possessed  by  D.,  who  claimed  them 
under  the  above  legatory  words;  but  the  only  questions  decided 
related  to  the  plate,  books,  linen  and  china.  It  was  in  evidence, 
adduced  by  D,,  that  all  the  linen  m  the  house  (except  a  parcel) 
were  in  common  use,  and  not  more  than  siifiicient  for  the  family. 
That  such  parts  of  the  china  as  were  usefril  had  been  in  common 
use,  and  that  the  ornamental  parts  of  it  were  placed  over  chimnies, 
doors,  and  upon  cabinets,  and  that  the  whole  was  not  of  con- 
siderable value.  It  was  also  proved  that  a  room  had  been 
converted  into  a  library,  in  which  was  a  number  of  books  though 
not  valuable,  as  it  was  said  they  principally  consisted  of  novels,  &c. 
The  Master  of  the  RoUsy  after  observing  that  the  principal 
Bot  plate  not  question  related  to  the  plate,  expressed  his  opinion  that  it  passed 
JJ5^^  ^  by  the  words  **  household  furniture.*'  He  s€dd  he  knew  not  any 
case  determined  on  those  words  only;  that  there  were  always 
other  circumstances  considered,  and  which  might  be  so  various  as 
to  occasion  different,  and  even  contradictory  determinations  viz. 
that  in  one  case,  ^'  household  furniture"  might  pass  plate,  and 
that  in  another  it  might  be  excluded.  With  respect  to  the 
necessity  of  the  plate  being  in  use  in  the  family,  his  Honor  thus 
expressed  himself:  *^  The  rank  and  quality  of  the  person  possessing 
it  will  occasion  the  determination  one  way.  If  a  person  of  rank 
though  never  buy  a  service  of  plate  suitable  to  his  quality,  daoA  never  use  it,  yet  I 
,wi  pass;  ^jjjj^^  ijjg  ^Ui  would  pass  by  the  words  *  household  furniture.* 

(r)  Ambl.  605,  and  approved  of  in  the  next  ca«e. 
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I  cannot  agree  it  is  a  rule  that  plate  will  not  pass  unless  U9ed  as     H4>useliold 
such  by  the  testator.     There  is  no  such  general  rule.     The      fa"»»ttt^ 


question  always  depends  upon  circumstances^  and  never  was  What  will  pwi 

determined  by  the  plate  being  used  or  not    1  do  not  in  my 

opinion  rely  upon  the  circumstance  of  the  plate  being  in  common 

use.    £.'s  keeping  her  chamber,  and  not  using  the  plate  during 

that  period,  would  not  be  an  exemption,  nor  would,  any  other 

occasional  fum-user*   To  make  non-user  an  exemption  must  be  a 

case  like  that  of  Le  Farrcmt  y.  Spencer  {s\  where  the  testator 

bought  the  plate  to  trade  widi."    As  to  the  books,  his  Honor  sidd 

he  was  not  satisfied  that  B.  did  not  intend  every  thing  within  the 

house  should  pass;  but  as  the  resolution  of  the  Court  had  been, 

that  books  did  not  pass  by  the  words  *^  household  iumiture,"  he 

most  determine  so  in  this  case;  and  he  further  declared,  that  as  also  linen 

the  linen  and  the  ichina,  both  useful  and  ornamental,  belonged  to  \g^\  ^^  or. 

D.  as  also  the  pictures  hung  up  {t)  and  in  cases,  in  pursuance  of  ofnental,  and 

j?.'8  admudoiiL 

Hie  last  case  was  followed  by  Porter  v.  Toumay  («),  in  which 
it  was  determined  that  wmes  as  well  as  books  did  not  pass  by  the 
words  *^  household  furniture." 

In  that  case,  C  bequeathed  in  the  following  manner:  **  D,  to  Case  as  to 
have  the  use  of  the  house  I  now  live  in,  with  all  the  furniture  ^^  ^^ 
and  stock  of  carriages  and  horses,  and  other  live  and  dead  stock,  passing. 
during  her  life,  and  200L  a  year  out  of  the  residue  of  my  fortune." 
The  question  was,  whether  D.  was  entitled  to  any,  and  what 
interest  in  CJ's  boohs,  and  his  stock  of  vnnes;  BndhordAlvankyt 
i/L  R.,  decided  that  2>.  had  no  interest  in  either  of  them,  and 
observed  that  this  not  being  an  absolute,  but  a  limited  interest  in 
the  articles,  viz.  to  D.  for  Ufe,  it  was  naturally  to  be  supposed  that 
such  of  them  as  are  consumed  in  their  use,  were  not  intended  to 
be  included,  and  that  words  are  not  to  be  extended  to  such 
articles,  unless  they  clearly  embraced  them.    His  Honor  referred 
to,  and  approved  of  the  last  case,  and  declared  that  D.  was  not 
entitled  to,  or  to  the  use  of  the  books  and  wine. 

But  in  ComewaB  v.  ComeioaU  (v)y  under  the  words  "all  other 
articles  of  domestic  use  or  omafnent^  in  connection  with  a  bequest 
of  books  in  a  subsequent  codicil  books  were  held  to  pass.  In 
that  case  by  the  first  codicil  the  testator  gave  to  his  eldest  son  his 
plate,  fiunily  jewels,  trinkets,  and  ornaments  of  the  person,  furni- 
ture^ and  all  his  other  articles  of  domestic  use  or  ornament.     By 

(t)  See  svpra,  p.  209.  (v)  8  Yes.  811. 

(0  See  a  Yes.  9^  279.  (v)  12  Sim.  298. 
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Hoittehold     &e  second  codicil  the  testator  gave  to  his  wife  the  provisions  and 
funntare.       murines  in  his  dwelling  house,  his  carriages,  horses,  musical  instru- 


What  will  pass  ments,  and  « the  use  of  all  his  books.''  By  his  will  the  testator  had 
made  his  wife  his  residuary  legatee.  Sir.  L*  ShadweUy  V.  C.>  held 
that  the  son  was  entitled  to  the  books  absolutely,  subject  to  the 
wife's  right  to  die  use  of  them  during  her  life.  His  Honor  ob- 
served that  if  the  books  were  used  they  were  articles  of  domestic 
use^  if  not  used,  they  were  articles  of  domestic  omamsnt^  and, 
therefore,  were  included  in  the  bequest  to  the  son  by  the  first 
codicil,  and  he  adverted  to  the  change  in  the  form  of  the  expres- 
sion in  the  bequests  of  the  second  codicil;  the  testator  giving  to 
his  wife  his  provisions,  wines,  &c,  but  the  use  only  of  his  books. 

Asalsoofre.         j^  ^^  above  case  of  Porter  v.  Tourruxu.  C.  was  possessed  of 

Mornmy  plate  ,  /.     t  .  -i  i^  -j 

not  passing  by   phtey  in  respect  of  which  there  was  no  question,  as  the  residuary 

howeh^d  fur-   legale  of  C.  yielded  the  point  in  &vour  of  D.  upon  the  authority 

nitore,  when      oi  KeUy  V.  Powkt.    Yet,  although  in  general  plate,  as  we  have 

expressly  seen,  will  pass  under  the  words  ^'  household  furniture,"  still  the 

beqaeatbed.      particular  circumstances  of  a  case  may,  by  abridging  the  natural 

import  of  the  expression,  prevent  it  extending  to  plate.    This  has 

happened  when  a  testator  bequeathed  part  of  bis  plate  by  that 

term,  from  which  it  was  inferred,  that  such  a  legacy  afforded 

sufficient  evidence  of  intention  that  he  did  not  mean  to  pass  any 

of  that  species  of  his  property  by  the  description  of  **  household 

furniture."    The  principle  is  that  before  mentioned  (ti^),  which 

produced  the  decisions  that  the  bequest  of  a  money  legacy  to  the 

specific  legatee  '^  of  all  the  testator's  goods  in  his  house,"  should 

prevent  that  word  passing  ready  money  there,  which  it  would 

otherwise  have  done. 

Thus  in  Franklyn  v.  The  Earl  of  BurUryton{x)y  -D.  bequeathed 
to  the  following  effect;  "My  will  and  pleasure  are,  that  the  fur- 
niture and  pictures  in  my  houses,  J5.,  C.  and  E.  shall  always 
remain  there,  and  not  in  the  power  of  my  executors  to  dispose  oi^ 
but  shall  go  with  my  said  houses  to  such  of  my  grandchildren  as 
shall  be  in  the  possession  thereof  D.  then  directed  that  the 
plate  gilt  with  gold,  belonging  to  his  chapel  at  F.  together  with 
the  ornaments,  should  remain  to  the  perpetual  use  of  the  chapel; 
and  he  appointed  G.  executor,  to  whom  he  bequeathed  all  his 
personal  estate  not  before  given.  The  question  was,  whether  the 
plate  which  D.  constantly  used,  and  which  he  took  with  him 
upon  removal  firom  one  house  to  another,  belonged  to  the  resi- 
duary legatee,  or  passed  under  the  word  "furniture"  to  the 

(w)  See  SHpra,  p.  262-3.  (ar)  Pre.  Ch.  261. 
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owners  of  the   three  houses;  and  it  was  the  Lord   Keeper^s  Household  stuff 

opinion,  that  although  that  word  would  embrace  plate,  yet  it    *"<^  chattels. 

would  not  do  so  in  the  present  case,  not  only  because  D.  rfw-  ^^*  ^^^^  P*" 

tmfftdshed  the  chapel  plate  firom  the  fumiiure,  but  also  because 

the  testator  expressed  his  intention  that  the  particular  furniture 

of  each  house  should  go  and  be  enjoyed  with  the  house  to  which 

it  belonged,  and  that  therefore  the  plate  removed  at  different 

times  firom  one  to  another  with  D.  could  not  with  propriety  be 

said  to  be  the  fiimiture  of  one  house  more  than  that  of  die  other, 

so  that  the  plate  icould  not  be  within  2>.'s  contemplation,  when  he 

used  the  word  '^  furniture."    The  plate  was  accordingly  adjudged 

to  the  redduary  legatee  and  executor.    Such,  in  substance,  appear 

to  have  been  the  reasons  of  his  Lordship's  decree,  and  they  seem 

sufficient  to  have  authorized  it;  so  that  the  accuracy  of  this  case, 

very  briefly  reported  by  Mr.  Vernon,  who  ascribes  to  the  Court  a 

contrary  judgment,  may  be  reasonably  doubted  (y). 

In  Paian  v.  Sheppard  (z),  Sir  L.  ShadweU,  V.  C,  held  that  the  Fixtures. 
words  household  furniture  included  fixtures  in  a  leasehold  house 
belonging  to  the  testator. 

With  respect  to  the  words  « household  stuff,"  every  thing  will  ^j^"*^**^** 
pass  by  them  to  the  specific  legatee,  which  may  be  used  for  the 
conveniency  of  the  house,  as  tables,  chairs,  bedding  and  the 
like  (a);  but  apparel,  books,  cattle,  victuals,  chases  in  action^  &c. 
which  do  not  naturally  fall  within  the  import  of  the  term,  will  not 
be  included  in  or  pass  by  that  description,  except  the  context  of 
the  will  clearly  show  a  contrary  intention,  of  which  an  instance 
occurred  in  the  case  of  Hioihcan  v.  Sutton,  before  stated  (i). 

In  the  case  of  Cok  v.  Fitzgerald  (c),  Sir  John  Leach,  V.  C, 
decided  that  the  words  ^*  household  furniture  and  other  household 
effects,  of  or  belonging  to  the  testator's  dwelling-house  and  pre- 
mises at  his  decease,"  comprised  all  property  in  the  house  or  on 
the  premises  intended  for  use  or  consumption  therein,  or  for 
ornament  thereof;  and  that  it  included  pistols,  apparatus  for 
turning,  models,  pictures,  organ,  parrot,  books,  wine  and  Uquore; 
but  not  a  pony,  cow,  or  fowling-pieces,  unless  it  was  proved  they 
were  kept  for  defence  of  the  house.  If  the  hay  stack  was  only 
for  use,  it  would  pass,  if  for  sale,  it  would  not 

As  to  '*  chattels,"  the  word,  according  to  Sir  JEdward  Coke  (d). 


(y)  2yem.  512.  (c)  1  Sim.  &  Stu.  189,  confirmed 

(«)  10  Sim.  1S6.  on  appeal,  3  Ross.  801. 

(a)  Swinb.  pt.  vn.  sect.  x.  p.  484.  (d)  1  Iii0t.  1 18,  b. 
Qi)  See  stqn^  p.  367. 
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Chattels,  is  of  French  extraction^  and  signifies  goods ;  but  Bldckstone,  in 
What  will  pass  ^^  Commentaries  (e),  prefers  the  derivation  of  the  term  from 
by.  the  technical  Latin  word  catalla,  which  primarify  signifies  beasts 

of  husbandly  or  cattle  only ;  but  its  secondary  sense  was  applied 
to  all  moveables  generallj.     He  also  observes,  that  in  the  grand 
Caustumier  of  Normandy  (/),  a  chattel  is  described  to  be  a  mere 
moveable,  but  at  the  same  time  is  set  in  opposition  to  a  fief  or 
feud,  so  that  it  comprised  not  only  the  goods,  but  whatever  was 
not  a  feud  (g).     Now,  a  fief  or  feud  possesses  two  requisities,  viz- 
immobility  and  unlimited  or  uncertain  duration  as  to  time ;  whence 
it  follows,  that  whatever  species  of  property  wanted  either  of 
those  qualities,  was  not  a  feud  or  fie^  and  according  to  us  is  not 
real  estate;  for  our  lav^  has  annexed  the  same  extensive  meaning 
to  the  word  chattels  as  the  Norman  law  has  done;  so  that  what- 
ever property  does  not  fall  within  the  description  of  fief  or  real 
estate,  must  be  either  personal  estate  or  chattels.     From  the 
above  definition  of  the  term  *'  chattels,**  it  naturally  occurs  that 
the  division  must  be  two-fold,  viz*,  into  chattels  real  and  chattels 
personal  {h).     The  former  are  such  interests  created  in  lands, 
which  want  the  unlimited  or  uncertain  duration  before  mentioned, 
as  terms  for  years,  estates  by  statute  merchants,  &c.     The  latter 
consists  of  mere  moveable  property,  as  goods,  money,  and  the 
like.     Hence  we  may  infer,  that  a  bequest  of  all  the  testator^s 
chattels  in  the  parish  of  A.  will  be  competent  to  pass  not  only 
his  moveable  or  personal  property,  except  chases  in  fiction,  but 
also  such  interests  in  lands,  less  than  freehold,  to  which  he  may 
be  entitled  in  that  place  (t).     This  word,  however,  must  be  con- 
strued by  the  context  of  die  will,  so  that  if  the  bequest  be  of 
chattels,  or  goods  and  chattels  in  the  testator's  house,  the  word 
'*  chattels"  will  only  pass  such  articles  and  property  as  belong  to 
the  house  and  are  detached  from  it,  and  in  possession  and  not  in 
action,  and  will  receive  the  like  construction  as  the  word  ^^goods,** 
which  has  been  before  discussed  (J). 
« Live  and  We  shall  next  consider  the  import  of  the  expressions  ''Live 

dead  stock."        ^j  jg^  ^^yy* 

The  words  ''live  and  dead  stock"  have  never  occurred  alone 
in  a  bequest,  consequently  their  import  in  the  abstract  could  not 
have  received  a  legal  interpretation.  Since,  however,  the  term 
stock  is  of  extensive  meaning,  and  not  rendered  less  so  by  the 


(e)  Vol.  IT.  385.  (A)  1  Inst.  118. 

(/)  Chap.  87.  (t)  Swinb.  pt.  vn.  sect.  r.  p.  475. 

Ig)  Fol.  107,  a.  (y  )  See  sttpra^  p.  240,  et  seq. 
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prefittory  words  ^^live  and  dead;"  expressions  that  merely  dis-  Live  and  dead 
tingoish  such  part  of  the  personal  estate  as  is  inanimate  fix)m        "*°^^^- 
that  which  is  animate,  it  is  not  improbable  that  a  Court  might  ^hat  will  pass 
interpret  the  word  stock,  under  those  circumstances,  as  synony-    ^' 
mous  with  property,  and  sufficient  to  pass  the  whole  of  a  tes- 
tator^s  personal  estate.     It  is  also  observable,  that  the  term  stock 
accords  with  most  of  the  personalty  which  a  person  can  die  pos- 
sessed of,  as  stock  of  wine,  of  linen  and  china,  of  cattle,  com, 
&C.     Hence  a  rational  inference  arises,  that  when  a  testator,  in 
disposing  of  his  personal  estate,  expresses  himself  by  the  only 
words  ^'  all  my  Jive  and  dead  stock,"  he  used  those  terms  in  the 
sense  embracing  the  whole  of  his  personal  property  not  otherwise 
bequeathed. 

But  we  are  supplied  with  a  decision,  that  when  the   words  when  confined 
**live  and  dead  stock"  are  preceded  by  others  showimr  that  the  top«>perty 

f^  .        ,      ,  ,   without  doors. 

testator  disposed  of  all  the  in-door  property  which  he  intended 
to  give  to  the  legatee,  but  by  the  effect  of  which  words  some  of 
the  personal  estate  in  his  house  would  not  pass,  that  intention 
will  prevent  the  subsequent  expressions  **  live  and  dead  stock" 
applying  to  the  property  within  doors,  so  as  to  include  such  part 
of  it  as  did  not  pass  by  the  preceding  words ;  and  will  confine 
those  expressions  to  personal  property  out  of  doors,  upon  the 
same  reasoning  (as  before  appears)  (A),  that  a  money  legacy  to 
B.  who  is  also  specific  legatee  of  the  testator's  household  estate 
by  the  words  *'  all  the  goods  in  my  house  at  AJ*  will  exclude 
B.  from  taking  ready  monet/^  under  the  description  of  *' goods," 
which  might  be  found  there  at  the  testator's  death. 

The  case  alluded  to  is  Porter  v.  Taumay  (J).  The  words  of 
the  bequest  were,  ^^The  aforesaid  D.  to  have  the  use  of  the 
house  I  now  live  in,  with  all  the  furniture  and  stock  of  carriages 
and  horses  and  other  live  and  dead  stock"  during  her  life.  The 
question  was,  whether  under  any  of  those  words  D.  was  entitled 
to  the  testator's  books  and  his  stock  of  wines,  valued  at  i50L  ? 
It  has  been  shown,  that  the  word  furniture  would  pass  neither 
of  these  kinds  of  personalty  (m).  In  consequence  it  became 
necessaiy  to  consider  whether  the  terms  'Mive  and  dead  stock" 
would  have  that  efiect;  and  Lord  Alvardey,  M.  R.,  thus  expressed 
himself;  **  The  whole  is  qualified.  I  do  not  mean  to  say  what  live 
and  dead  stock  might  mean  if  the  words  stood  independent  of 
every  thing  else ;  but  upon  the  whole  of  this  will,  I  cannot,  by  any 

(k)  See  tt^iro,  p.  263.  p.  271. 

(0    3   Yea.   311,    stated   supra,         (m)  Ante,  p.  271. 
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Live  and  dead   f^ir  inference,  deduce  that  the  testator  did  intend,  under  the 

'*^^-         words  live  and  dead  stocki  as  they  stand  here,  his  books  and 

What  will  pass  wixie.     Consider  what  would  have  been  the  interpretation  of 

these  words  if  nothing  at  all  were  said  of  furniture.     No  person 

could  have  conceived  that  those  expressions,  preceded  by  carriages 

and   horses,   would  have   meant  in-door  stock,  furniture,  &c., 

which,  though  dead,  could  not  be  coupled  and  enjoyed  with 

carriages  and  horses.     It  is  clear,  therefore,  tliat  if  those  words 

stood  alone,  the  interpretation  would  be  out  of  door  stock.    They 

would  mean  com,  hay,  straw,  carts,  &c^    His  Honor  determined 

that  the  books  and  wine  did  not  pass,  observing,  that  by  the  word 

fumiturej  the  testator  disposed  of  every  thing  he  intended  in  the 

house,  and  that  by  the  other  words  he  only  meant  out  of  door 

stocL 

But  it  may  be  deduced  from  the  judgment  in  the  last  case, 
that  the  intention  inferred  from  the  words  accompanying  ^'  live 
and  dead  stock"  would  have  been  repelled,  and  that  the  books 
and  wine  would  have  passed  if  the  testator  had  added  to  those 
expressions  the  words  ** in-door  and  out;"  for  then  his  meaning 
to  dispose  of  every  thing,  both  within  and  out  of  doors,  would 
have  clearly  appeared,  as  in  the  case  of  Gower  v.  Gower  (m)  as 
before  stated  (n). 
CoDstructionas  In  Randall  v.  Rus$eU{o)  a  question  arose  as  to  the  passing  of 
of  Uve^tock*^  **  live  stock"  under  one  of  two  clauses  in  a  wilL  In  that  case  A. 
under  one  of  by  the  first  clause  bequeathed  all  his  household  furniture,  goods, 
two  c  auset.  plate,  linen,  china,  books,  pictures,  implements  and  utensils  of 
household,  and  all  such  wines,  liquors  and  provisions  as  should 
be  in  and  about  his  house  at  his  death,  and  also  all  his  stock 
of  cattle,  horses  and  carriages,  and  also  the  harness,  furniture 
and  trappings  thereto  belonging,  to  B,  absolutely.  By  the 
second  clause,  which  immediately  followed,  A.  gave  all  his 
messuage  or  tenement,  with  the  farm  and  lands  (and  ^ock 
and  crop  thereon)  called  L.  &c.  to  the  said  B.  durante  vidmtate. 
The  question  was,  under  which  of  those  clauses  the  Kve  stock 
upon^.'s  &rm  was  comprehended;  and  Sir  WtlUam  Grant, 
M.  B.,  decided,  that  such  stock  passed  to  B.  absolutely  under 
the  first  £.'s  opponents  insisted  that  the  live  stock  used 
upon  the  &rm  did  not  pass  to  her  absolutely  under  the  words 
*'  stock  of  cattle  and  horses,"  but  only  for  life  under  the  word 
stock  in  the  second  clause.  That,  said  his  Honor,  was  a  strong 
proposition,  for  it  was  asserting,  that  by  the  words  '*  stock  on  the 

(m)  AmbL  612.  (n)  See  nLpra^  p.  257.  (o)  3  Meriv.  190. 
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farm,"  cattle  and  horses  were  more  properly  designated  than  by    stock  upon  a 
the  very  words  cattle  and  horses.     That  \£  A.  had  spoken  of        ^*™' 
horses  only  in  conjmiction  with  carriages,  h6  might  have  been  ^^^  ^>W  pass 
supposed  to  have  meant  carriage  horses,  and  not  &rm  horses ;  but 
that  he  gave  not  merely  his  cattle  and  horses,  but  all  his  stock  of 
cattle  and  horses ;  unless,  therefore,  it  could  be  contended  that 
A's  hxm  stock  was  not  his  stock,  or  that  all  his  stock  meant 
something  less  than  his  whole  stock,  his  Honor  said  that  he  could 
not  see  how  B*b  opponents  could  succeed  in  their  claims. 

In  the  last  case  a  point  arose  as  to  the  nature  of  the  interest  As  to  tbo  vaii. 
which  B,  took  as  tenant  for  fi/e,  in  articles  of  which  the  use  tatfonofarti- 
consisted  in  their  consumption  (p\     There  was  no  decision,  but  cle«.  of  which 

,    .  .       .A  .         the  use  ism 

the  Court  gave  a  strong  opinion,  that  a  bequest  for  life,  if  specific,  the  consmnp- 
of  things  gucB  ipso  usu  consumuntur^  is  a  gift  of  the  property y  and  ^^sc  bequest 
that  there  cannot  be  a  limitation  over  after  a  Ufe  interest  in  such  for  life. 
articles,  but  that  the  old  rule  shall  be  revived  of  a  gift  for  life 
of  a  chattel  being  an  absolute  disposition  of  it  The  point,  how- 
ever, still  suspends  in  doubt,  as  at  the  time  when  Lord  Ahanley 
determined  the  preceding  case  oi  Porter  v.  Toumay.  What  the 
decision  may  be  when  the  question  comes  before  the  Court,  and 
is  maturely  considered,  it  would  be  rash  to  anticipate,  but  these 
reflections  occur  upon  considering  Sir  WiQiam  Grants  opinion ; 
if,  as  admitted,  articles  of  the  above  description,  when  included  in 
a  residuary  bequest,  are  to  be  sold,  and  the  interest  to  be  enjoyed 
by  the  tenant  for  life,  and  the  capital  to  belong  to  the  person  in 
remainder,  in  order  to  effectuate  the  intention  of  the  testator,  it 
is  difficult  to  assign  a  satisfactory  reason  why  the  same  method 
should  not  be  adopted  when  they  are  specifically  given  to  a  person 
for  life,  and  afterwards  to  another.  The  intention  is  the  same  in 
both  cases,  viz.  to  divide  the  things  between  the  tenant  for  life 
and  the  person  in  remainder;  and  why  that  intent  should  be 
attended  to  in  the  one  case,  and  not  in  the  other,  does  not  appear. 
The  opinions  therefore,  of  the  learned  Judges  referred  to  by  Ix>rd 
Ahanley  in  the  case  last  mentioned,  that  the  articles  must  be 
sold,  and  the  interest  of  the  money  enjoyed  by  the  tenant  for  life, 
seem  entitled  to  great  consideration;  and  although  he  thought 
them  very  rigid,  yet  other  persons  may  consider  the  contrary 
construction  attended  with  greater  hardship,  as  tending  to  defeat 
the  interest  of  the  person  in  remainder. 

The  doubt  adverted  to  by  Mr.  Roper  in  the  preceding  observa- 
tions, is  now  set  at  rest  by  the  case  of  Andrew  v.  Andrew  (7). 

ip)  3  Mcriv.  p.  194.  {q)  1  CoU.  (C.)  690. 
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Stock  upon  a    There  the  bequest  was  of  consumable  articles  to  the  testator's 

^^™' sister  for  life,  or  so  long  as  she  remained  unmarried,  in  either 

What  will  pass  event  to  go  to  B.     The  testator's  sister  survived  him,  having 

married   in   his  lifetime,   and  the   question  was  to  whom,  in 

consequence  of  her  marriage,  the  consumable  articles  belonged. 

Sir  Knight  Bruce,  decided,  that  the  gift  over  to  B.  was  void,  and 

that  therefore,  the  consumable  articles  fell  into  the  residue.     His 

Honor  observed,  that  upon  the  propriety  of  the  rule,  that  the  gift 

of  the  use  and  enjoyment  of  consumable  articles  for  life  was  the 

gift  of  the  absolute  interest,  he  did  not  know  that  he  had  ever 

thought,  because  he  had  considered  it  as  settled  in  that  Court  for 

many  years.    That  such  was  the  rule,  appeared  to  him  clear,  and  he 

must  act  upon  it     His  Honor  remarked,  that  the  gift  of  the 

consumable  articles  to  the   testator's  sister  would  have  been 

absolute,  as  she  survived  the  testator,  if  she  had  not  married  in 

his  lifetime :  She  did  marry,  and  the  gift  never  took  effect 

•*  Stock  upon  a       As  to  what  will  pass  by  the  terms  '^  stock  upon  a  fium,"  it 

Com  "etcnt  to     ^^^^^^  Seem  that  not  only  all  moveable  property  upon  or  belong- 

pass  crops  of      ing  to  the  farm  will  be  included,  but  crops  of  corn  standing  upon 

^[*'the"u^ator*8  '^  ^^  ^^  testator's  death.     This  was  first  decided  by  Holty  C.  J., 

death;  j^  gbj.  y^  Godsalve{r\  in  which  A.  bequeathed  to  B,  for  life 

the  farm  C  in  the  occupation  of  ^.,  with  remainder  XjqJ.  S.  He 
then  gave  to  i?.  all  his  goods  and  chattels,  plate,  and  household 
goods,  stack  of  his  farmSi  (including  C),  bonds,  bills,  book  debts, 
and  all  other  his  moveables  for  life ;  and  appointed  B*  and  D. 
executors.  B.  survived  the  testator,  but  afterwards  dying  before 
severance  of  the  crops  of  com  standing  and  growing  upon  the 
farm  at  the  testator's  death;  the  question  was  whether  those 
crops  belonged  to  J.  S.  the  devisee  of  the  land,  or  had  become 
vested  in  B,  under  the  terms  of  the  bequest  of  stocky  8fc,  and 
consequently  belonged  to  her  personal  representatives;  and  it 
was  determined  in  favour  of  the  representative  of  B.  as  express 
legatee  of  them,  by  the  words  of  the  above  bequest,  although  it 
would  have  been  otherwise  if  ^.'s  title  had  solely  depended  upon 
her  character  of  executor. 

The  last  case  was  followed  by  that  of  fVest  v.  Moore  (*),  in 
which  A.  devised  to  B.  several  estates,  then  in  A.*a  own  occu- 
pation. He  afterwards  bequeathed  to  his  executors  all  his  money, 
securities  for  nioney,  household  goods,  furniture,  plate,  china, 
linen,  and  stock  upon  his  famiy  with  the  implements  of  hus- 
bandry, and  all  other  his  personal  estate  of  what  nature  or  kind 


(r)  Cited  6  East,  604,  in  mtis,  (/)  8  East,  339. 
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soever,  in  trust  to  sell  and  to  apply  in  payment  of  his  debts.  Stock  upon  a 
funeral  and  testamentary  expenses  and  legacies,  and  to  pay  the  ^^™'' 


surplus  (if  any)  as  ji.  by  codicil  should  appoint.  At  his  death  ^^  ^^^  P*" 
there  were  growing  upon  the  estates  devised  to  B.  several  crops 
of  wheat,  oats,  beans,  and  peas.  The  question  was,  whether  they 
passed  to  the  devisee  of  the  lands,  or  to  the  executors  under  the 
words  of  the  bequest ;  and  Lord  EUenborougk  and  the  rest  of 
the  Judges  of  the  Court  oiKin^s  Benchy  decided  that  the  crops 
belonged  to  the  executors ;  a  decision  founded  upon  the  authority 
of  the  preceding  case  of  Cox  v.  GodsaIve(t). 

In  the  case  of  Vaisey  v.  Iteynolds  (u)  Sir  John  Leachi  M.  R., 
observed  that,  in  common  and  popular  language,  the  expression 
^*  all  my  farming  stock^  does  not  include  crops  on  the  ground; 
and  in  commenting  upon  the  two  preceding  authorities  Cox  v. 
GcdsiUve  and  West  v.  Moore  his  Honor  remarks,  **  These  cases;, 
were  between  the  executor  and  the  devisee  of  the  land :  and  the 
rule  is  that,  although  crops  on  the  ground  are  personal  estate, 
andy  generally  speaking,  pass  to  the  executor  yet  as  between  the 
executor  and  the  devisee,  the  devisee  will  take  them  with  the 
land  unless  the  intention  of  the  testator  appears  to  be  otherwise. 
In  these  two  cases,  such  intention  appears  to  have  been  inferred, 
rather  because  the  executor  was  plainly  meant  to  take  the  whole 
personal  estate,  than  from  the  mere  force  of  the  words  ^'  stock  of 
my  fiurm,"  or  '^  stock  upon  my  farm." 

In  the  case  of  Vaisey  v.  Reynolds^  the  testator  bequeathed  to 
his  wife  his  household  eflPects,  and  book  debts,  monies,  stock  in 
trade  in  the  testator*s  dwelling  house,  shop,  and  malting,  *'  and 
also  his  farming  stock  of  every  kind  and  descripUon  whatsoever^ 
and  Sir  John  Leach  decided  that  growing  crops  did  not  pass 
to  the  legatee,  but  to  the  executrix  and  executors  who  were  the 
residuary  legatees,  the  question  bemg  between  them  and  the 
specific  legatee,  and  not  between  the  latter  and  the  devisee  of 
land. 

Although  the  expressions  '*  stock  upon  or  belon^ng  to  my  and  mav  also 
fimn,"  generally  mean  stock  in  husbandry,  they  may  neverthe-  ^^  The 
less  also  extend  to,  and  pass  stock  of  a  difierent  description,  when  ^^  tr^e,  &c. 
the  intention  clearly  appears  that  they  should  do  so  from  the  legal  import  of 
words  of  the  bequest,  as  happened  in  the  case  Brooksbank  v.  'f^^VSock 

in  hoabandry. 

(f)   See  also  Blake  v.   Oihbs^  6      upon  the  apparent  intention  to  paw 
Bus.  la,  note,  and  Steward  y.  Cotton^      the  growing  crops  to  the  legatee. 
lb.  17,  note,    which  were  decided         (u)  5Ru8.  12. 
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The  word  "  ef- 
fects," its  im- 
port and  con- 
struction. 


When  re- 
strained. 

As  where  the 
legatee  has 
given  to  her 
jucr^of  the  pro- 
perty, and  the 
term   "effects" 
is  grafted  upon 
the  word  '*  fiir. 
niture." 


When  not  re- 
strained. 


As  when  in< 
serted  in  a  re- 
ndueay  dispo* 
sition. 


Wentworih  (r);  in  which  A.  bequeathed  to  B.  for  life,  all  bis 
household  goods,  catde,  corn,  hay,  implements  of  husbandly,  and 
stock  belonging  to  his  house,  messui^,  ferm,  and  premises;  and 
also  such  messuage,  &rm,  and  premises.  Lord  Hardwicie  deter- 
mined, that  a  malt  house  being  included  in  the  lease,  the  stock 
in  the  malt  trade  passed  to  B. ;  for  his  Lordship  considered  that 
as  the  words  of  the  bequest  extended  to  €dl  stock  belonging  to  the 
house,  farm,  and  premises  comprised  in  the  lease,  the  malt  house 
being  so  included,  the  stock  used  in  the  malt  trade  necessarily, 
and  in  unison  with  the  testator^s  intention,  passed  to  B. 

With  respect  to  the  word  ** effects,"  it  is  equivalent  to  "pro- 
perty," or  "worldly  substance."  Standing  alone,  therefore,  or 
unconnected  with  particular  species  of  chattels,  it  will  pass  the 
whole  of  the  testator's  personal  estate  (w) ;  but  when  it  is  pre- 
ceded and  connected  with  words  of  narrower  import  and  the 
bequest  is  not  residuary,  it  will  be  confined  to  species  of  property 
eftudem  generis  with  those  previously  described.  An  instance  of 
this  occurred  in  BawUngs  v.  Jennings  (x). 

In  that  case  A.  bequeathed  to  his  wife  B.  an  annuity  of  200^ 
part  of  money  he  then  had  in  bank  security ;  and  thus  proceeded, 
"together  with  all  my  household  furniture  and  *  effects'  of  what 
nature  or  kind  soever  that  I  may  be  possessed  of  at  the  time  of 
my  decease.**  The  residuary  personal  estate  being  otherwise  un- 
disposed of  was  claimed  by  B.  under  the  word  "effects^*'  &c. 
But  Sir  William  Grant  determined  that  the  claim  could  not  be 
sustained,  observing  that  as  part  of  the  property  was  particularly 
given  to  B.  the  word  "effects"  must  receive  a  more  Hmited 
interpretation,  and  must  be  confined  to  articles  gusdem  generis 
with  those  specified  in  the  preceding  part  of  the  sentence,  viz. 
household  fiimiture. 

But  in  Campbell  v.  PrescM  (y),  the  Court  would  not  confine 
the  import  of  the  word  "effects"  to  articles  gusdem  generis  with 
those  preceding  it,  and  for  the  reasons  after  mentioned  There 
the  bequest  was  of  "  all  the  testator's  sugar  house,  cupola,  and 
merchandize,  stock  with  jewels,  plate,  household  goods,  fiuniture 
and  aU  effects  whatsoever  J*  The  next  of  kin  claimed  the  general 
residue  as  undisposed  of,  there  being  no  other  words  to  comprise 


(v)  3  Atk.  64,  ed.  by  Sanders. 

(lo)  15  Ves.  507;  Cowp.  304; 
6  Mad.  119,  Heame  v.  Wigf^nton^ 
1  Ru88.  479. 

(.r)  13  Yes.  39,  46  ;  see  also  SuUon 


V.  Sharp,   1  Russ.  146 ;   Parker  t. 
Marchant,  1  Y.  &  C.  (C.)  290.  1  Ph. 
356, 
(y)  15  Ves.  503,  507. 
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it.    But  the  same  Jadge,  who  decided  the  last  case,  determined    utensUs  and 
that  the  surplus  passed  by  the  word  **  efiects."  "^^^y* 

It  is  obvious  that  the  terms  of  the  above  bequest  were  residuary ^  ^^^  ^^  P"* 
and  that  the  testator  meant  to  make  a  general  disposition  of  his 
personal  estate,  in  doing  which  he  (as  is  usual)  merely  enume- 
rated some  of  its  particulars,  concluding  in  the  extensive  language 
of  *'all  his  efiects  whatsoever."  There  was  no  reason,  therefore, 
in  this^  as  there  was  in  the  preceding  case,  to  restrain  upon 
inference  of  intention  the  natural  import  of  the  term  ^'effects,"  to 
particulars  efmdem  generis  with  those  previously  enumerated. 

A  similar  instance  occurred  in  the  case  of  MicheU  v.  Mkhell  (z). 
There  the  testator  devised  to  his  two  daughters  a  house  and 
premises;  also  a  garden  and  orchard,  and  '^all  his  plate,  linen, 
china,  household  goods  and  fomiture,  and  effects  that  he  should 
die  possessed  o^"  making  no  other  disposition  of  his  general 
persoiud  estate.  The  Court  held  that  the  word  ^^  effects"  was  in 
a  sense  detached  from  the  preceding  parts  of  the  sentence,  and 
was  used  by  the  testator  to  include  the  whole  of  his  persoiud 
property.  Or,  in  other  words,  the  testator  adopted  the  term 
''effects"  as  the  most  comprehensive  expression  he  could  devise 
to  include  the  disposition  of  all  his  personal  estate. 

As  to  what  will  pass  to  a  specific  l^atee  by  the  word  ''uten-  Word  *<ttteii- 
sils,"  it  should  seem  that  the  expression  will  embrace  every  thing  " ' ' 
which  is  necessary  for  household  purposes,  or  applicable  to  the 
trade  or  mystery  to  which  the  term  has  reference.     In  Dame 
Latimer^s  case,  shortly  reported  in  Dyer  (a),  it  appears  to  have 
been  the  opinion  of  the  Judges  that  plate  or  Jewels  would  not  pass  wOl  not  paas 
by  that  general  term.     The  principle  must  have  been  that  plate,  P^»*®<>^i«''*'«J 
being  a  luxury,  did  not  fell  within  the  ordinary  use  and  accep- 
tation of  the  word  utensils;  a  reason  which  equally  applied  to 
jewels,  that  were  omamentEf,  and  of  great  value,  and  more  suitable 
to  the  person  and  dress  of  the  inhabitant,  than  for  the  necessary 
occupation  of  the  dwelling  house.     It  is  nevertheless,  presumed, 
that  if  a  testator  clearly  showed  an  intention  to  include  plate  and 
jewels  in  the  word  **  utensils,"  they  would  pass  by  it     Suppose 
then  he  bequeathed  to  B.  ''all  the  utensils  in  house,  except  his 
silver  tankard  and  his  diamond  ring."    By  the  exception,  it  except  a  con. 
manifestly  appears  that  he  meant  to  give  such  of  the  same  kinds  appem  from'' 
of  property  in  the  house  as  were  not  excepted ;  so  that  it  is  con-  *^«  '^**« 


(z)  5  Madd.  69,  71 ;  see  also  AmM  v.  Arnold,  2  Myl.  &  K.  865. 
(a)  P.  59,  pL  15. 
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Utensils  and     ceived  upon  the  principle  of  Hotham  v.  SvUon  (b),  that  all  the 

^^^^y-        other  plate  and  jewels  would  pass  to  B. 

wiiat  will  pass       !„  Fitzgerald  v.  Field  (c),  it  was  decided  that  a  bequest  of 

utensils  ^'in  and  about  my  mansion  house  at  H. "  would  not  pass 
farming  utensils. 

But  in  a  devise  of  a  plantation^  it  would  seem  that  the  stocky 
implements^  and  utensils  belonging  to  it  would  pass  {d). 

Money.  The  word  "  numey/*  unaided  by  the  context^  will  include  cash, 

bank  notes  (e),  money  at  the  bankers  (^),  notes  payable  to  bearer^ 
exchequer  bills,  and  bills  of  exchange  indorsed  in  blank,  because 
they,  as  before  observed  {f)y  are  not  to  be  considered  as  cfiases 
in  action^  but  money  of  the  persons  in  whose  possession  they 
are  (g).  But  choses  in  action,  promissory  notes  not  payable  to 
bearer  (A),  government  stock  (t),  long  annuities  and  Columbian 
bonds  {j)y  will  not  pass  under  the  word  "money:"  a  bequest  of 

Ready  money,  ready  money  will  pass  money  of  the  testator  at  his  bankers  (A) ; 
but  it  would  seem  that  money  in  an  agent's  hands,  the  produce 
of  effects  of  the  testator  sold,  would  not  pass  by  the  words  ^*  ready 
money,"  for  this  appears  to  be  the  conclusion  deducible  from 
Sir  Edward  Sugden's  decision  in  Smith  y,  Butler  (J):  there  the 
bequest  was  of  all  ready  money  and  securities  for  money  which 
the  testator  should  die  possessed  of  or  entitled  to:  it  was  con- 
tended that  money  of  the  testator  in  the  hands  of  a  salesman  in 
Smidifield  would  pass,  upon  the  same  principle  that  money  in 
the  hands  of  the  testator's  bankers  would  pass  by  those  words; 
but  his  Lordship  said  he  could  not  extend  the  rule  to  such  a 
case :  his  Lordship's  reasons  are  not  given,  and  the  report  on  the 
point  is  very  short    It  has,  however,  been  decided  that  a  bequest 

Monies  in         of  "  monies  in  hand,"  which  I  may  have  for  current  expenses  at 


(h)  15  Yes.  319,  stated  anle^  p. 
267;  seenlaoStrattonY.HUl<Uy2'DT. 
&  War.  51. 

(c)  1  Buss.  427. 

(d)  LushingUm  v.  SeweUy  1  Sim. 
455. 

(e)  Marquis  of  Hertford  v.  Lord 
Lowther^  7  Beav.  1 

(ee)  Hastings  y.  Hane^  6  Sim.  67 ; 
Heming  v.  Whiiam^  2  Sim.  493. 
(/)  Supra,  p.  252. 
(g)  \  Bos.  &  Pul.  648, 651 ;  4  Bar. 
^  Aid.  1. 


(A)  Read  v.  Stewart^  4  Russ.  69 ; 
Beaks  v.  Crisford,  13  Sim.  592. 

(i)  Ommaney  v.  Butcher,  1  Tur.  & 
B.  266 ;  Oosden,  v.  DotteriO,  1  Myl. 
&  K.  56;  Douglas  v.  Congreve,  1 
Keen,  410,  424 ;  WiUis  v.  Plashett, 
4  Beav.  208. 

(/)  Beales  v.  Crisford,  ubi  sup. 

(A)  Parker  v.  MarehasU,  1  Phil. 
356 ;  Montresor  y,Montresor,  1  Coll. 
(C),  693. 

(0  1  Jones  k  Lat.  692. 
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the  time  of  my  **  decease,"  will  pass  money  at  the  bankers  (m)  or  cash  sod  secu- 
in  agent's  hands,  and  dividends  due  on  government  stock,  but  not  "ties  for  money. 
interest  due  on  a  mortgage  debt  or  rents,  though  due,  but  not  ^^^  ''***  P*" 
received  (n) :  it  is  presumed  that  the  reason  for  the  distinction 
between  the  dividends  due,  though  not  received,  and  the  interest 
of  the  mcntgage  debt  and  the  rents  which  were  alike  due,  is, 
that  the  dividends,  thou^  not  received,  must  be  considered  as 
in  effect  in  hand,  and  under  the  immediate  order  and  disposition 
of  the  testator,  had  he  thought  fit  to  apply  for  them;  but  not  so 
necessarily  with  the  interest  and  rents. 

Under  a  bequest  of  "  cash  or  monies  so  called^  it  was  held  that  Cas*"* 
cash  in  the  testatrix's  house  and  cash  at  her  bankers  only  passed, 
but  that  a  promissory  note  payable  to  testatrix,  could  not  be  con- 
sidered as  money  commonly  called  cash  (o).  In  Howell  v.  Gayler  (p) 
the  bequest  was  of  the  whole  of  the  money  the  testator  might 
have  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England ;  Lord  Langdale^  M.  R.,  held,  that  stock  in  the  funds 
held  in  trust  for  the  wife  for  life,  with  remainder  as  the  husband 
should  appoint,  and  in  default  to  his  executors,  &c.,  would  not  pass. 

But  if  it  appears  firom  the  context  of  the  will  that  the  testator 
intended  by  the  word  "  money,"  to  include  securities  for  money, 
for  the  reason  stated  in  considering  the  import  of  the  word 
utensils,  such  intention  will  prevail,  and  the  securities  will  pass 
accordingly  (y). 

Parliamentary  stocks  or  pubUc  funds  will,  it  should  seem  fit>m 
the  case  oi  Bescoby  v.  Pack  (r),  pass  by  the  words  **  securities  for  Securities  for 
money  ;^  but  it  appears  doubtful  whether  they  would   include  ^^'^^y* 
Bank  stock,  that  being  property  wherein  the  owner  is  interested 
as  a  partner  in  a  pubUc  trading  company. 

The  case  oi  Dicks  v.  Lambert  (s)y  was  cited  in  Bescoby  v.  Pack, 
but  seems  not  to  have  removed  the  doubt  upon  the  mind  of  Sir 
John  Leach,  V.  C.  In  that  case  the  testator  bequeathed  to  his 
nephews  and  nieces,  who  should  be  living  at  his  wife's  death, 
50Ly  a  piece  out  of  the  securities  he  then  had  by  him.  At  his 
death  the  testator  was  only  possessed  of  3,800/L  four  per  cent 


(m)  Vaisey  v.  ReynMs,  6  Ras.  12.  265,  note,  stated  tn/m,  2  Y.  Ch.  xix. 

(r)  Fryer  v.  Ranken,  1 1  Sim.  66 ;  8.  vi.  Ch.  xxiv.   s.  i. ;   Kendall  v. 

see  also  7  Beav.  I.  Kendall,  4  Russ.  360 ;    Gosden  y. 

(o)  Scales y.Crisford^vbi sup.',  see  DottertU,  1  Mjl.  &  E.  56  ;  Dawson 

also  Marq.fl«r(/b7Trfv.LordZoirMtfr,  v.  Oashrin,  2  Keen,  14. 

ubi  ntp,  (r)  1  Sim.  &  Stu.  500.  J^uT^^/An.  p.  fm/i^/u^ 

(p)  5  Beav.  157.  («)  4  Ves.  725.      z/-^- ^-<^    /^u^a/^Ao^u^  ^ 

\ii  Lf^e  V.  AsgiUy  1  Tiir.  &  R.  fu^/^^uC^s^    Jiiu.^^u^'' 
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Mortgages. 


Government 
tecuritiea. 


Monies  in  the 
fonds. 

Funded  pro- 
perty. 


Bank  annuities,  a  mortgage  for  14021  and  202.  upon  bond,  which 
could  be  called  securities:  the  mortgage  and  bond  being  in- 
sufficient to  pay  all  the  legacies,  Lord  Loughborough  held,  that 
under  the  word  ^^  securities,"  the  testator  had  included  the  Bank 
annuities. 

Bills  of  exchange  or  promissory  notes  (t),  bonds  and  mortgage 
debts  (u)  will  also  pass  by  the  words  securities  for  money ;  and  it 
is  now  settled  not  only  that  monies  due  on  mortgage,  but  also 
the  legal  estate  in  the  mortgaged  property  will  also  pass.  In 
GalHers  v.  Moss  (v),  it  was  decided  that  the  legal  estate  would 
not  pass;  but  in  the  subsequent  cases  of  Renvogze  v.  Cooper  (to), 
Mather  v.  Thomas  (x),  and  JEx  parte  Barber  (y),  it  was  otherwise 
determined:  in  Renvogze  v.  Cooper,  the  word  ^^ mortgages^  was 
also  used,  which  of  itself  it  is  conceived,  would  have  the  effect 
there  contended  for.  But  an  L  O.  U.  for  goods  sold  by  the 
testator,  was  held  by  Sir  JE.  Sugden,  C.  (L),  not  to  pass  as  a 
security  for  money,  it  being  merely  an  acknowledgment  of  a 
debt,  and  not  in  a  legal  sense  an  instrument  given  to  secure  a 
debt  {zy 

In  Ex  parte  Chaplin  {a\  it  was  decided  that  the  words  Govern- 
ment security,  or  securities  on  the  1st  and  2nd  Vict.  c.  117, 
would  not  apply  to  exchequer  bills,  and  it  is  conceived  that  in  a 
will  unexplained  by  the  context  the  same  construction  would 
follow ;  and  the  reason  would  seem  to  be  lb\  that  exchequer 
bills  are  not  securities  for  the  purposes  of  permanent  investment, 
but  are  in  the  nature  of  money,  and  as  the  appendages  or  repre- 
sentatives of  money,  are  to  be,  and,  in  the  ordinary  course  of 
business  actually  are,  treated  as  money ;  they  are  like  bank  notes, 
bills,  drafb  on  bankers,  bills  of  exchange  or  promissory  notes, 
either  payable  to  order,  or  indorsed  in  blank,  or  payable  to  bearer; 
and,  as  observed  by  the  Court  of  King*s  Bench,  in  Wookey  v. 
Pole  (c),  when  taken  bon&  fiie,  they  pass  by  deliveiy  a  vested 
right  thereto  in  the  transferree,  without  regard  to  title  or  want  of 
title  in  the  person  transferring  them. 

Questions  have  also  arisen  as  to  what  vnll  pass  by  the  expres- 
sions, ^^  monies  in  the  funds'^  and  *^ funded  property.^ 


(t)  Barry  v.  Harding^  1  Jones  & 
Lat.  475. 

(tt)  DickM  V.  Leanberti  vbi  sup. 

\v)  9  Bam.  &  Gr.  267. 

(to)  Mad.  &  Greld.  371,  and  see 
Ex  parte  WhiUuire^  1  Sand.  Uses, 
284,  3  Ed.  note  s. 


(x)  lOBing.44. 
(y)  5  Siin.  451. 
(z)  Barry  y.  Harding^  vbi  sup, 
(a)  8  Y.  &  C.  (C.)  397. 
(h)  See  pages  16,  252,  supra, 
(c)  4  Bar.  &  Aid.  6,  and  see  Mr. 
Justice  Hob'oyds  able  judgment. 
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In  Burme  v.  GrttHag  (d),  the  testator  directed  his  trustees  to    Medals,  debts, 
sell  all  his  estate,  not  consisting  of  ready  money  or  "  monies  in  wbit  wiil  mm 
the  fiinds;^  the  question  was,  whether  Greek  bonds  guaranteed  by. 
by  the  Government  of  England,  and  of  which  the  interest  was 
paid  in  London,  would  be  considered  as  coming  within   the 
meaning  of  *^ monies  in  the  funds;"  and  Sir  £  Brucey  V.  C, 
held  they  could  not 

In  Bidge  v.  Newton  (e),  the  testator  bequeathed  the  whole  of 
his  **  Irish  funded  property  standing  in  his  name  in  the  Bank  of 
Ireland,"  and  the  question  wasf,  whether  the  words  comprehended 
certain  Government  debentures,  which  were  proved,  in  common 
acceptance,  to  constitute  part  of  the  funded  property  of  Ireland, 
but  which  in  fact  were  like  exchequer  bOls,  and  passed  by 
delivery,  and  were  not  funded  in  the  books  of  the  Bank  of 
Ireland  in  the  name  of  the  holder.  Sir  Edward  Sugden,  C,  (I), 
considering  the  nature  of  the  debentures,  and  finding  they  did 
not  strictly  correspond  with  the  description  in  the  bequest,  and 
there  being  other  funded  property  of  the  testator  accurately 
answering  that  description,  held  the  debentures  did  not  pass. 

With  respect  to  **  medals,"  what  will  pass  by  the  word  to  a  specific  Word  «  me. 
legatee,  besides  pieces  of  metal  answering  the  literal  description,  ^**" 
it  should  seem  that  if  current  coin  be  curious  pieces,  and  are 
usually  kept  with  medals,  the  coin  will  pass  with  them  under 
the  description  of  medals,  since  medals,  or  at  least  some  of 
them,  were  once  current  coin;  and  to  that  eflPect  Lord  Hardwiche 
expressed  himself  in  the  case  of  Bridgmann  v.  Dave  (/). 

By  the  word  "debts,"  whatever  property  fidls  within  the  Legwsyof 
description  of  a  debt  will  pass  to  the  l^atee,  as  money  owing  ^^^^  ^^ 
to  the  testator  on  bonds,  notes,  mortgages,  &c     The  time  to  ^^'^f!^ 
which  the  legacy  refers  is  material,  for  if  the  bequest  be  of  what  will  be 
«  debts  due  and  owing  at  the  testator's  death,"  the  obligations  ^j^^ij^  *^* 
then  due,  and   answering  the  description  of  debts  will  pass; 
and  the  interest  of  the  legatee  cannot  be  disappointed  in  any 
of  them,  by  a  subsequent  act  of  a  debtor  under  his  engagement 
to  perform  a  particular  duty.     In  illustration  of  this :  If  A»  be- 
queathed all  his  ready  money  and  d^ts  due  and  owing  to  him 
ai  his  death  to  £.,  and  he  afterwards  lent  to  C  3,50021  nwjjive 
per  cents,  upon  security  of  his  bond,  to  replace  the  stock  on  a 
particular  day,  and  to  pay  the  intermediate  dividends,  if  the 
bond  were  forfeited  during  ^.'s  life,  and  he  died  before  the  stock 

(d)  2  CqIL  (C)  324.  (/)    8  Atk.  202,    stated  supra, 

(0  2  Dnu  &  War.  339.  p.  269. 
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Debts.  ^^  replaced,  B,  would  be  entitled  to  the  benefit  of  the  bond ; 
What  will  MM  because,  by  the  forfeiture  of  the  condition,  a  debt  became  due 
by.  from  C.  to  A.y  which  was  owing  at  A,^8  death;  and  the  circum- 

stance that  C  might  still  transfer  the  stock,  could  not  alter  or 
affect  the  rights  of  the  parties.  So  it  was  determined  by  Sir 
William  Grant,  M.  R.,  in  the  case  of  Essington  v.  Vashon  (g) ; 
from  whose  judgment  this  infereoce  arises,  that  sums  of  money 
Mm52enotsam8  only,  which  are  actually  due  and  payable  at  the  teetatar^s  death, 
taally  dae ;        &U  within  the  description  of  debts  due  and  owing  to  him  at  that 

period ;  so  that  if  the  condition  of  a  bond  or  mortgage  were  not 
broken  during  the  life  of  the  testator,  the  money  secured  by 
either  would  not  pass,  as  not  answering  the  description  of  a  debt 
dtie  to  him  at  his  decease. 

In  Bainbridge  t.  Bainbridge  (A),  the  following  bequest  was  held 

to  pass  the  residuaiy  estate  of  the  testatrix's  son,  to  which,  under 

his  will,  she  was  entitled,  '^  If  any  ddfts  due  to  me  at  my  decease, 

I  request  my  executors  will  collect  and  pay  the  same  to  my 

children." 

nor  debts,  ex-         The  word  **  debts"  maybe  confined  to  particulars  when  the 

^l^'^wif^      intention  is  sufficiently  apparent  from  the  will,  to  give  only  sums 

those  partial-    of  money  owing  upon  particular  securities;  as  in  the  instance  of 

a  gift  ^'  of  the  debts  owing  by  B.  to  the  testator  at  his  death, 
viz.  such  as  shall  be  due  on  bond  or  mortgage  f  for  the  viz* 
clearly  shews  the  qualified  sense  in  which  the  general  words  were 
used. 

But  in  the  case  next  stated.  Lord  £ldan  expressed  a  decided 

opinion,  that  if  a  bequest  were  of  ^'  the  debts  due  at  the  testator's 

death  from  C,  whether  by  bonds  or  mortgages  or  open  accoimts," 

debts  only  so  secured  would  pass  to  the  legatee  (t),  although  the 

form  of  bequest  does  not  seem  inconsistent  with  the  intent  to 

give  all  the  debts  by  the  general  words,  as  in  the  instance  before 

given,  since  the  enumeration  might  be  made  ex  abundanU  caU" 

teld  (j).  Yet,  supposing  that  opinion  on  such  a  case  to  be  correct;, 

if,  fix>m  other  parts  of  the  will,  a  clear  intention  appears,  that 

notwithstanding  the  enumeration  of  the  particular  securities,  the 

Unless  the  con-  testator  meant  to  give  all  debts  of  every  kind  and  description 

show  a  more      which  C.  should  owe  him  at  his  death,  then  full  effect  will  be 

teilS^nJ*  ™-      given  to  the  word  «  debts,"  and  the  l^^atee  wiU  be  entitled  to 


(g)  3  Meriv.  434;  see  Richards  (t)  11  Ves.  356. 

V.  PaUesony  11  Jur.  113.  (7)  See  observations,  infra, 

(A)  9  Sim.  16. 
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whatever  sums  of  money^  falling  within  the  description,  were  due        Debts, 
from  C  to  the  testator  at  the  death  of  the  latter.  What  will  pim 

An  instance  of  this  occurred  in  Stenhouse  v.  Mitchell  {k\  where  ^ 

A.  by  the  tenth  clause  of  his  will  bequeathed  to  B.  all  the  debt  An  instance, 
which  should  be  owing  to  A.  from  C  of  BellfieU  estate  on  the 
1st  day  of  Janvary  1794,  whether  by  bendy  mortgage^  or  open 
ctccaunty  charged  with  the  payment  of  lOOL  a  piece  yearly  to 
D.  and  E»  if  such  debt  did  not  exceed  8,000£  or  that  D.  and 
jE.  should  have  a  quarter  of  the  interest  on  whatever  sum  might 
be  due  by  Bellfield  estate.  By  the  eleventh  clause  A.  gave  to 
his  six  nephews  the  debts  which  should  be  due  to  him  at  his 
death,  whether  by  mortgages^  bondsy  or  open  accounts,  by  J.  and 
other  persons  owners  of  certain  specified  lands  subject  to  the 
payment  of  legal  interest  on  the  sums  owing  by  those  estates. 
And  by  a  subsequent  clause  A.  gave  all  the  debt  which  should  be 
owing  from  the  sud  C.  of  Bellfield  estate  on  the  1st  day  of 
January  1796,  instead  of  the  1st  day  of  Jamuiry  1794,  to  the 
said  B.  to  whom  he  mentioned  that  debt  was  given  on  J3.*s 
paying  to  D.  and  E.  a  fourth  part  of  the  legal  interest  of  the  sum 
such  debt  might  happen  to  be  at  AJs  death.  The  question  was, 
whether  the  legatees  under  the  eleventh  clause  were  entitled  to 
judgment  debts  and  other  debts  which  did  not  accord  with  the 
terms  of  the  bequest;  and  Lord  Eldon  determined  in  the 
affirmative,  observing,  that  upon  the  subsequent  or  last  clause, 
with  reference  to  the  debt  in  the  tenth  clause,  the  testator  himself 
had  said  (in  omitting  the  words,  ^^  whether  by  bond,  mortgage,  or 
open  account")  that  when  he  gave  debts,  whether  due  by  mort- 
gage bond,  or  open  account,  speaking  of  debts  due  by  estates, 
he  meant  all  the  debts  those  persons  whom  he  named  should  owe 
him  at  the  period  to  which  he  referred,  in  that  clause  1794  and 
1796,  and  in  the  other  at  his  death. 

In  ^(M*iding  the  last  case  Lord  Eldon  thought  it  necessary  to  observations 
call  in  aid  the  context  of  the  will,  and  was  of  opinion  (as  before  onLord  ««»•« 
appears)  that  if  the  subsequent  or  third  clause  had  been  omitted,  houn  v.  Miu 
he  must  have  determined  that  the  word  ^'  debts,"  followed  by  the  ^^*^ 
specification  of  the  particular  securities,  was  confined  to  property 
actually  due  upon  mortgages,  bonds,  and  open  accounts.     That 
was  however  only  opinion,  but  it  is  presumed  that  the  manner  in 
which  the  specification  was  made,  so  far  from  showing  an  intention 
to  restrain  the  generality  of  the  word  **  debts,"  seemed  to  have 
been  inserted  from  an  anxiety  to  include  every  debt  that  might 


(k)  11  Ves.  858. 
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Debu.  be  owing  from  the  debtors.  His  Lordship*s  opinion  therefore 
What  will  pan  might  be  doubted  upon  principle  in  the  absence  of  authorities  to 
^y-  .  the  contrary ;  but  when  the  cases  of  Bridges  y.  Bruges  (t),  and 

Chalmers  v.  S^oril  (»t),  are  considered,  it  will  appear  di£Bcult  to 
support  that  opinion.  In  the  first  case,  the  testator  gave  *^  the 
remainder  of  his  estate,  viz.  his  Bank  stock,  India  sto^k,  and 
South  Sea  annuities,"  Lord  King  held  that  not  those  particular 
funds  only,  but  the  whole  residuary  personal  estate  passed;  the 
specification  not  being  added  in  a  restrictive  sense,  but  as  an 
enumeration  of  the  cAief  particulars  of  which  the  estate  consisted: 
and  in  the  second  case,  the  testator  gave  all  his  real  and  personal 
estate  to  B.  &c.  and  then  enumerated  the  property  bequeathed  as 
consisting  of  fireehold  ground  rent^  money  or  mortgage,  Jmerican 
Bank,  stock,  &c ;  and  Sir  WiUiam  Granti  M.  R.,  determined 
upcm  the  authority  of  the  last  case,  and  the  intention  of  the 
testator,  that  the  whole  personal  estate  passed  to  the  l^atees. 
So  that  in  the  case  of  Stenhouse  v.  MUchell  the  intention  being 
.  dear  (as  admitted  by  Lord  Eldon)  to  give  aO  the  debts  which 
should  be  due  fix)m  the  persons  named,  the  principle  of  the  two 
last  stated  cases  seems  to  apply  to  it,  and  to  have  authorized 
a  decision,  without  the  context  of  the  will,  that  all  those  debts 
however  secured  or  owing  passed  to  the  legatees. 

In  Carr  v.  Carr  (n).  Sir  W,  Grant  decided  that  money  in  the 
hands  of  the  testator's  banker,  passed  under  a  bequest  of  all  debts 
due  to  him  at  the  time  of  his  deatL     His  Honor  said  it  was  a 
debt,  and  that  the  banker  vras  liable  for  the  amount  to  his  cus- 
tomer: and  in  the  subsequent  case  of  Decaynes  v.  Noble  {o),  the 
same  learned  Judge  observed,  that  money  paid  into  a  banker's 
becomes  immediately  a  part  of  the  banker's  general  assets,  and  he 
is  merely  a  debtor  for  the  amount 
By  legacy  of  a       The  bequest  of  a  debt  or  sum  of  money  due  upon  a  particular 
of  imiereit  at     Security,  will  only  pass  the  capitaly  and  not  arrears  of  interest 
JSrSt  wwu***  ^^"^"^  *^  ^®  testator's  death ;  for  the  description  merely  embraces 

the  principal  money. 

Hiis  was  determined  by  Lord  Hardiioicie  in  Bcberts  v.  Kuf- 

Jin  (p),  where  A.  bequeathed  to  B.  200L  secured  by  a  mortgage 

on  the  estate  of  C  and  all  the  messuages,  &c.  for  securing  the 

same.     His  Lordship  said  that  the  devise  entitled  B.  to  the  prin- 

(0  8  Vin.  Abr.  tit.  "  Devi8e;*2d5,  (n)  1  Mor.  541 ,  note, 

pi.  13.  (o)  lb.  530,  568 ;  see  also  Parker 

(m)  2  Yes.  &  Bea.  222,  and  see  y.  Marchani,  1  Phil.  356. 

WHaam  V.   WiOianu,  stated  infra,  (p)  2  Atk.  112. 
sect.  IV. 
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cipal  only  of  the  mortgage,  and  not  to  the  interest  accrued  from  Linen,  dotbes 
the  dale  of  the  will ;   and  he  put  a  case  of  the  bequest  of  300Z.      and  farm. 
due  upon  a  bond;  which,  said  his  Lordship,  would  not  carry  the  ^'bat  will  pass 
interest  incurred  in  the  lifetime  of  the  testator.  ^' 

Since  then  a  specific  legacy  of  a  debt  will  not  pass  arrears  of  So  also  a  be- 
interest,  Jt  is  a  consequence  that  the  bequest  oiarreats  of  a  debt  2^' *„  ^f  ^ 
will  not  pass  the  principal  money,  as  the  term  arrears  is  more  debt,  will  not 
applicable  to  interest  than  capital;  so  it  was  considered  by  Lord  JiWdebtT* 
Ita$s1yn  in  HanuUon  v.  Lhyd  (p). 

In  that  case  the  testatrix  haying  a  mortgage  fi>r  4,000Z.  upon  Instance. 
the  estate  of  B.  who  was  tenant  for  life,  and  also  having  his 
bond  for  120t  arrears  of  interest,  bequeathed  "  to  B.  the  arrears 
of  her  mortgage  upon  his  estate,  likewise  a  box^d  from  him  in  h€t 
possession  to  be  delivered  to  him.''  The  question  was  whether 
the  principal  of  the  mortgage  was  included  in  and  passed  by  the 
above  description;  and  his  Lordship  decided  in  the  negative, 
observing,  that  the  arrears  of  a  mortgage  did  not  mean  the  mort- 
gage itself  but  what  might  be  due  at  the  death;  that  the  words 
were  insufficient  to  pass  the  mortgage,  and  that  it  was  only  the 
testatrix's  intention  to  relieve  B.  from  his  debt  incurred  for 
interest 

We  shall  now  consider  what  will  pass  by  the  words  "linen  Words  "linen 
and  clothes."  ""^  ^^^*^**-" 

The  term  "  linen,"  without  qualification,  will  comprise  table 
and  bed  linen,  and  every  article  to  which  that  general  word  can 
be  applied.  But  if  it  be  accompanied  with  the  word  "clothes," 
a  term  merely  comprehending  body  linen,  that  kind  of  linen  only 
will  pass,  as  was  decided,  in  the  case  of  Hunt  v.  Hort  (q). 

With  respect  to  the  import  of  the  word  "  ferm,"  if  a  testator  Word  "  fam." 
specifically  bequeath  in  this  manner,  "  all  the  farm  held  by  me 
on  lease  from   A.;  all  lands  and  tenements  held  and  enjoyed  what  it  will 
under  such  lease  will  pass  to  the  legatee;   and  if  the  testator  «>«>?"••; 
descend  to  further   particulars,  and  devise  thus,  "  all  that  my  ^^  ^j^^^^ 
&nn  called  C  and  now  in  the  occupation  of  zf.,"but  part  of  it  error  in  de. 
haj^ns  to  be  in  the  occupation  of  -B.,  the  whole  of  the  farm  Jl^u^tion  of 
will  nevertheless  pass  under  the  first  words;   because  it  is  the  «ny  part  will 
obvious  intention  that  all  the  lands,  parcels  of  farm  C  should  tive; 
belong  to  the  devisee,  in  whose  occupation  soever  they  might 
be;  the  latter  expressions  being  words  of  suggestion  or  afBrraa-  |iaro/ evidence 
tion,  and  not  of  restriction  or  limitation.     Parol  evidence  also  is  admissible  to 

show  the  par- 

clj^^ 

(p)  2  Ve«.  jun.  416.  (tj)  3  Bro.  C.  C.  311. 

VOL.  I.  U 
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Farm.         admissible  to  ascertain  of  what  parcels  the  farm  consists,  and  to 
What  will  pau  shew  that  some  of  them  were  in  the  occupation  of  B. 
^^'  These  points  were  decided  in  the  case  of  Goodtitk  v.  South" 

em,(r)^  in  which  A.  devised  in  the  following  words:  I  give  all 
that  my  &rm,  lands  and  hereditaments,  called  Trogue*s  farm, 
situate  within  the  parish  of  D.  in  the  county  of  D.  now  in  the 
occupation  of  C.  unto  B.  &c.  At  the  date  of  the  will,  tlie  farm 
was  in  the  occupation  of  C;  but  two  closes,  the  subjects  in 
dispute,  were  in  the  occupation  of  3f.,  they  having  been  previously 
occupied  with  the  farm,  but  let  by  A,  to  M.  before  the  will  was 
made ;  and  in  order  to  show  that  A.y  when  he  made  his  will, 
considered  the  closes  as  parcels  of  the  farm,  a  notice  to  quit  was 
proved,  which  had  been  given  to  A.  by  M.  a  few  months  before 
the  date  of  the  will ;  by  which  M.  was  required  to  deliver  up 
possession  of  all  ^.'s  lands,  belonging  to  and  called  Troguesfarm^ 
in  the  parish  of  2>.,  then  in  M.^8  possession,  on,  &c  The  question 
was,  whether  the  two  closes  in  the  occupation  of  M.  passed  to  B., 
and  whether  the  notice  could  be  received  in  evidence  to  prove 
those  closes  to  be  parcels  of  the  farm ;  and  the  Conft  of  King^s 
Bench  decided  both  questions  in  the  affirmative.  '  Lord  EUen" 
borough,  C.  J.,  observing,  that  parcel  or  no  parcel  was  always  a 
question  of  evidence  for  a  jury;  and  that  therefore  it  was 
competent  to  show,  in  the  present  case,  if  there  were  any  doubt, 
that  the  two  closes  were  parcel  of  Trogv£%farm,  by  which  name 
the  thing  was  sufficiently  ascertained :  that  the  testator  contem- 
plated them  as  parcel  of  the  farm,  appeared  from  the  notice  to 
quit;  and  that  if  they  were  so,  the  word  "all"  in  the  devise 
would  not  be  satisfied  by  their  exclusion:  that  although  the 
testator  was  mistaken  as  to  the  person  in  whose  occupation  the 
two  closes  were,  the  error  was  harmless,  since  the  devise  was 
sufficiently  comprehensive;  and  it  was  clear  that  he  meant  to 
pass  all  which  was  called  Trogue^s  farrn^  and  which  was  a  plain 
and  certain  description ;  and  that  the  defectvoe  description  of  the 
occupation  would  not  alter  the  devise. 

The  reader  will  find  other  cases  upon  the  present  subject 
collected  in  note(«);  from  which  he  will  be  able  to  form  a 
judgment  when  a  defective  description  of  the  occupation  will  and 
will  not  be  restrictive  of  the  words  preceding  it 


(r)  1  Maule  &  Selw.  299.  Doe  v.  Earl  of  Jersey^  1  Bam.  ^ 

(#)  Roe  y.  Vemotij  5  Eaet,  61,  79;  Aid.  550,  557,  and  Down  v.  Dotm, 

Doe  V.  Greathedy  8  East,  91,  103;  7  Taunt.  343. 

Goodright  v.  Pear*,    1 1   East,  58 ; 
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It  has  been  before  stated,  under  what  words  plate  will  pass  pute,  wearing 
-when  it  is  not  mentioned  by  name ;  but  it  remains  to  be  considered  *PP»"'l»  pe'"- 
what  will  be  comprehended  under  that  term.  menu. 

The  usual  acceptation  of  the  word  "  plate"  is  wrought  gold  or  what  will  pass 
silver;  consequently  all  gold  and  silver,  or  silver  gilt,  will  be  ^^' 
included  in  that  word.  But  things  which  are  only  washed  with 
gold  or  silver  are  not  to  be  looked  upon  as  plate ;  for  the  gold  or  Plate. 
silver  used  in  the  manufacture  is  trifling  and  secondary;  the 
chief  ingredient  in  the  composition  consisting  of  base  metal. 
Still  instances  may  occur  in  which  plated  articles  wiU  pass 
under  the  description  of  plate.  Suppose  A.  to  bequeath  his  plate 
to  B.  and  to  possess  nothing  which  can  possibly  fall  under 
the  denomination  of  plate,  except  plated  goods,  they  will  pass  to 
B. ;  for  it  is  clear  that  the  testator  meant  to  pass  them  as  plate. 
But  if  ^.  had  also  proper  plate,  then  it  is  presumed  that  the  plated 
articles  would  not  pass,  unless  a  contrary  intention  appeared  from 
the  context  of  the  will;  and  such  an  intention  may  be  shown  by 
exception  of  a  plated  article  out  of  the  bequest  of  the  plate,  as 
appears  from  similar  instances  before  produced  in  this  section  (t). 

In  the  case  of  Crichton  v.  Symes  (ti),  Lord  Hardwickey  C,  held  Personal  orna« 
that  ornaments  of  the  person,  passed  by  the  words  "  all  her  goods,  "*"*■• 
wearing  apparel  of  what  kind  or  nature  soever,  except  the  gold 
watch ;"  his  Lordship  thought  the  ornaments  of  her  person  were 
meant  to  be  given  as  well  from  the  latitude  of  the  expression, "  goods  wearing  ap* 
and  wearing  appareP  as  from  the  exception  of  the  "  gold  watch.**  p»rel. 
But  it  does  not  appear  to  be  clearly  settled,  what  things  will  pass 
by  a  bequest  of  **  personal  ornaments."    In  the  above  case,  it 
appears  to  have  been  the  opinion  of  Lord  Hardmcke^  that  a  gold 
watch  came  within  that  description. 

In  Willis  V.  Curtois  (r).  Lord  Langdale^  M.  R.,  held  that  a  pocket 
book  case  of  instruments  usually  carried  about  the  person  of  the 
testator  (a  physician)  did  not  pass :  but  whether  a  gold  pencil  case, 
tooth  pick  case,  lip  salve  box,  and  eye  glass  would  pass,  his 
Lordship  seemed  doubtful. 

The  question  appears  to  be,  whether  the  words  corapreheiid 
only  such  things  as  are  of  no  use  except  for  ornament  of  the 
person,  and  come  within  the  strict  meaning  of  these  words, 
such  as  a  ring,  not  being  a  signet,  or  such  things  as,  though 
ornamental,  are  capable  pf  being  applied  for  usefril  purposes. 
His  Lordship  intimated  an  impression,  that  there  had  been  a 
decision  in  which  things  of  the  latter  description  were  held  to 
pass,  as  personal  ornaments:  and  that  although  such  things  in 

(0  Ante^  pp.  255,  264.  (w)  3  Atk.  61,  supra,  264.  (»)  1  Beav.  189. 
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Strict  definition  might  not  be  deemed  personal  omaments,  if  that 
expression  applied  to  things  having  no  other  use  than  ornament, 
yet  if  things  of  a  useful  nature  are  put  into  such  a  form  and 
appearance  that  the  ornamental  part  was  paramount  to  the  useful 
part  they  might  pass  as  '^  ornaments." 

A  similar  uncertainty  appears  to  exist  as  to  the  import  of  the 
word  trinkets,  whether  it  would  comprehend  a  watch  and  its 
appendages;  applying  not  only  to  such  ornaments  of  the  person 
and  toilet  as  are  strictly  and  exclusively  ornamental,  but  also  to 
those  articles  which  combine  both  use  and  ornament 

The  late  Duke  of  Leeds  bequeathed  to  A.  ^&»B.  the  portraits  of 
himself  his  grandfather  and  grandmother,  and  of  the  Duke  of 
Schomberg:  the  testator  had  a  three  quarter's  portrait,  and  a  , 
portrait  in  crayons  of  the  Duke  of  Schowbergy  and  also  a  picture 
in  which  the  duke  was  represented  on  horseback,  with  a  battle  in 
the  distance.  Sir  Z.  Shadwelly  V.  C,  held,  this  last  was  a  por- 
trait and  passed  with  the  others  by  the  bequest  (m?). 


The  subject  next  to  be  considered  is,- 


Colonial  Pro- 
perty. 


legacy  of  tes- 
tator's personal 
estate  in  Jb- 
matr<i,&c. 
what  will  pass. 


Not  judgment 
debts  there, 
when  debtor 
resides  here, 
and  by  subse- 
quent arrange- 


Sect.  II.     What  will  pass  to  a  specific  Legatee  under 
a  general  bequest  of  personal  Estate  in  the  Colonies. 

Since,  as  before  observed,  the  efiect  of  a  bequest  of  personal 
property  in  a  particular  place  is  to  pass  that  property  only  of  the 
testator  in  the  place  described  either  at  the  date  of  his  will  or 
at  his  death  according  to  the  terms  of  the  disposition  (z),  and  it 
being  a  rule  that  the  latter  is  to  be  considered  the  period,  (except 
an  intention  to  confine  the  operation  of  the  bequest  to  the  making 
of  the  will  clearly  appears  (y),  it  follows,  that  if  A.  bequeath  all 
his  personal  estate  zh  Jamaica  or  in  the  Ea>8t  Indies  to  B.y  and 
remittances  are  afterwards  made  to  Englandy  and  invested  in  the 
English  funds,  or  are  intended  so  to  be,  or  upon  some  other 
security;  the  stock  or  money  remitted,  although  consisting  of 
colonial  property,  will  not  pass  to  the  specific  legatee ;  because  it 
was  not  at  the  testator's  death  in  the  place  mentioned  in  the  will, 
and  therefore  does  not  answer  the  description  of  the  bequest. 
To  exemplify  this  by  authorities: 

A.  specifically  bequeathed  the  residue  of  property  in  Jamaica 
to  his  executors  to  sell,  and  to  remit  to  Great  Britcnn,  &c  the 
proceeds  and  all  other  monies  belonging  to  his  estate.  It  ap- 
peared that  jB.  and  C.  were  indebted  to  A.  prior  to  his  will,  by 


(w)  Duke  of  Leeds  v.  Lord  Ani' 
herst^  13  Sim.  459. 


(ar)  Supra,  p.  248,  et  seq. 

(y)  Ibid. 
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judgments  obtained  in  Jamaica.  A.  not  being  satisfied  with  those  Colonial  pro- 
securities,  authorized  B.  by  letter  of  attorney,  to  sue  for  and  re-  ^"^^^^"^ 
ceive  all  debts  owing  to  him  in  England ;  under  which  JD,  took  in  ^^^^^^.jj  ^^ 
ETwland  a  bond  from  B.  (who  had  left  Jamaica  and  come  to  reside — -- — 

-        ,  .  X  ,,  ^1.1  i»  1  meat  the  debt! 

m  this  country),  payable  to  A.  by  instalments,  for  what  was  are  payable 
owing  on  the  judgments  from  B.  and  C  to  A.  D.  also  entered  **®'®- 
upjudffment  in  the  Court  of  King's  Bench  here,  upon  the  war- 
rant of  attorney  given  by  B.  for  that  purpose,  which  last  transac- 
tions took  place  three  years  before  the  date  of  the  wiU.  It  was 
one  of  the  questions^  whether,  under  the  above  circumstances,  the 
debt  passed  by  the  specific  bequest,  and  Lord  Ahardej/y  M.  R., 
decided  in  the  negative.  1st  Because  it  did  not  appear  that 
the  testator  intended  to  include  this  debt:  for,  said  his  Honor, 
"  the  testator,  at  the  time  of  making  his  will,  must  be  supposed 
to  have  contemplated  his  affairs,  and  to  have  had  a  definite 
meaning  as  to  the  words  he  used.  What  then  could  he  be  sup-r 
posed  to  mean  by  the  direction  to  his  executors  to  sell  and 
dispose  of  hLs  estate,  and  that  the  money  to  arise  fi*om  such 
sale,  with  all  other  monies  belonging  to  his  estate,  or  that  might 
belong  thereto,  should  be  remitted  to  Chreat  Britain^  &c.  Did 
he  inclade  this  debt?  If  he  were  perfectly  cognizant  of  this 
transaction,  did  he  look  to  the  payment  in  Jammca  by  B.  f  He 
knew  it  was  a  debt  payable  by  a  debtor,  who  had  removed  from 
Jamaica^  living  in  this  country,  who  had  given  security  for  pay- 
ment in  this  country,  accepted  by  his  attorney,  which  is  the 
same  as  by  himself  At  that  time,  therefore,  it  must  be  supposed 
he  looked  far  payment  in  Englandy  so  that  his  debt  could  not  be 
part  of  the  property  to  be  collected  and  remitted  to  England. 
My  inclination  is  in  favour  of  the  legatees;  but  I  do  not  see 
sufficient  to  prove  that  the  debt  formed  part  of  that  specific 
legacy :"  and,  2ndly,  because  **  if  this  debt  were  paid  under  the 
last  engagement,  the  executors  could  not  have  received  it  under 
an  administration  in  Jamaica^  nor  have  given  the  debtor  a  dis- 
chai^.  If  he  had  complied  with  the  obligation  they  must  have 
had  an  administration  here.  It  would  then  be  a  strong  thing  to 
say  that  the  debt  passed  to  them,  when  they  could  not  by  their 
administration  in  Jamaica  have  collected  it"  (z). 

So  also  in  Sadler  v.  Turner  (a),  A.  bequeathed  the  residue  of 
his  fortune  in  India  to  his  two  children,  and  directed  his  execu- 
tors there  to  remit  to  England^  through  the  Company's  treasury, 

(z)  Niabett  v.  Murray,  5  Ves.  149,  157. 
(a)  8  Vc8.  617, 623. 
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Increase  of        will  as  to  exclude  the  operation  of  the  24th  clause,  and,  conse- 
date  ofwm*^     qucDtly,  that  the  subsequently  acquired  bonttses  would  not  pass, 
and  testator's         To  apply  these  rules  to  the  instance  of  a  partnership.     The  last 

'- . —  two  cases  prove   that  intention   alone   is  insu6Scient  to   pass 

to.^*  €«  •     «    increased  capital  to  the  specific  legatee ;  but  that  words  disposing 
I'artnertbips.     of  it  are  necessary.     If  then  ji,  bequeath  to  B.  all  that  is  now 

due  to  him  {A.)  in  respect  of  his  partnership  with  C.  nothing 

would  belong  to  B.  but  what  was  actually  due  to  A.  at  the  date 

of  his  will,  since  the  words  of  gift  confine  the  legacy  to  that 

When  increase  period,  and  increased  capital  and  profits  between  the  date  of  the 

andwillnot*      ^^^  and  the  testator's  death  would  form  parts  of  his  general 

P*ss.  personal  estate.     But  if  the  bequest  were  of  all  A.'*s  interest  in  the 

concern,  or  of  his  moiety  or  share  in  the  capital  and  profits  of  the 
partnership,  (terms  not  confining  the  legacy  to  the  date  of  the 
will,  but  sufficiently  comprehensive  to  include  whatever  A,  might 
be  entitled  to  on  the  above  accounts  at  his  death)  (e)y  the  whole 
then  due  to  him  would  pass  to  the  specific  legatee. 
<rn     Bonuses  on  Under  a  bequest  of  a  sum  of  money  secured  upon  a  policy  of 

msiurMce.         insurance  bonuses  will  pass  unless  a  contraiy  intention  appear. 

Thus  in  Courtney  v.  Ferrers  (/),  a  policy  of  insurance  for 
3,000^  on  the  life  of  E,  Ferrers  was  assigned  to  trustees  on  the 
marriage  of  his  daughter,  Mrs.  Courtney ^  upon  certain  trusts.  Mrs. 
Courtney y  under  a  power  in  the  settlement,  bequeathed  to  her  father 
1,0007.  part  of  the  sum  of  3,000/.  which  (she  described)  by  her 
settlement  her  father  covenanted  to  keep  insured  on  his  life,  and 
which  was  subject  to  the  trusts  of  the  settlement ;  the  remaining 
sum  of  2fiQ0ly  she  bequeathed  equally  to  her  two  uncles.  Her 
father  and  two  uncles  survived  her.  Upon  the  death  of  her 
father,  by  the  addition  of  bonuses  according  to  the  practice  of  the 
Equitable  Assurance  Office,  the  sum  received  on  the  policy  was 
more  than  9,0007.:  and  it  was  decided  by  SivJohn  Leachy  V.  C.^ 
that  as  the  testatrix  had  divided  the  3,000^  which  was  descriptive 
/^  of  her  interest  in  the  polity  into  thirds,  by  the  gift  of  l,000i  to 

each  of  the  three  legatees,  the  words  of  the  bequest  would  pass  to 
each  legatee,  an  equal  third  of  the  whole  benefit  of  the  policy  ; 
and  consequently,  that  the  two  uncles  were  entitled  each  to  one- 
third,  as  the  immediate  legatees  of  Mrs.  Courtney^  and  to  the 
*  other  third  as  personal  representatives  of  her  father,  who  was  the 
other  legatee. 

(e)  See  ante^  p.  248,  and  1  Russ.  (/)  1  Sim.  137,  and  see  Pain  r. 

&  Myl.  402.  Benson,  3  Atk.  80. 
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In  Havardv.  Price  {^g)y  the  testatrix  bequeathed  the  interest  of  Of  mistakes  in 
certain  stocky  and  by  a  codicil  directed,  that  a  debt  owing  to  her,  of  theTurSf*^*^ 
should  at  her  death  be  laid  out  in  the  same  stock.     The  Court  z:^—.— 

Eztnnsic 

decided  that  the  amount  of  the  debt  did  not  pass  to  the  legatee  of  evidence. 
the  stock. 

Sect.  IV.  Of  Mistakes  in  regard  to  the  Subject  speci- 
fically bequeathed.     And, 

1.  Of  mistakes  in  the  description  of  the  fund,  and  the  admis-  l.  Mistakes  in 

•1  'i*^       ^      J  •     •         *j  the  sabjc'cts  be- 

sibiuty  oi  extrinsic  evidence.  queathed. 

It  was  noticed  in  the   last  chapter  (A),   that  a  mistake  in  Error  in  de- 
describing  a  chattel  specifically  bequeathed,  would  not  be  fatal  to  "^^^^^  ''*'®" 
the  legacy:  and  an  instance  was  produced  of  a  horse  bequeathed      v .     .  » 
as  whitey  when  the  only  one  the  testator  had  was  blach     The  r, , .  < 
principle  was,  that  the  testator  meant  to  give  his  horse;  which 
clearly  appearing,  the  Court  in  support  of  the  bequest  rejected 
the  word  white  as  a  mere  error  of  description,  so  that  the  clause  '  > 
standing  thus,  ^^  I  give  my  horse  to  BJ^  was  sufficient  to  pass  the  " 
black  horse. 

But  it  must  be  observed,  that  the  state  of  the  testator's  property  State  of  tcsta- 
when  he  made  his  will  was  necessary  to  be  considered;  which  when^admiJ^ 
when  compared  with  the  description  of  the  horse  bequeathed,  *^^^  evidence, 
showed  that  there  was  no  white  horse  to  be  delivered  to  the 
legatee.     Hence  a  latent  ambiguity  arose  fix>m  the  above  com- 
parison in  regard  to  the  testator's  intention,  viz.  whether  he  did 
not  intend  for  the  legatee  the  horse  he  was  possessed  of  when  he 
made  his  will,  whatever  might  be  its  colour;  yet,  without  taking 
into  consideration  the  testator's  property,  it  is  obvious  that^the 
black  horse  could  not  be  claimed  by  the  legatee  under  the 
description  of  a  white  one.     It  however  being  settled^  that  in  such 
a  case  the  bequest  of  the  horse  will  take  place  upon  the  inference 
drawn  from  a  comparison  of  the  state  of  the  testator's  property 
when  he  made  his  will  with  the  terms  of  the  bequest  we  shall 
consider  the  application  of  the  principle  to  instances  of  stock  («). 
Suppose,  then,  a  testator  being  possessed  of  three  percent  consols^  To  rectify 
but  having  nothing  in  three  per  cent,  reduced,  bequeathed  to  B,  descripSon  of 
aU  his  stock   in   three  per  cent   reduced:  if  the   state  of  his  "^cJ"- 
property  could  not  be  admitted,  to  show  error  in  the  description 
of  the  fund,  the  legacy  would  be  void ;  but  since,  as  in  the 


{g)  2  Hare,  98.  (0  See  Evans  v.  Tripp^  6  Mad. 

(A)  Suproy  p.  193.  91. 
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Ofmiftakes  in  former  case,  it  was  taken  into  consideration,  consistendy  of  prin- 
oH^e^unS'"*"  ^^P^®  requires  that  it  should  be  so  in  the  present,  and  consequently 
~ — T~ — .  -  the  error  being  made  to  appear,  the  bequest  will  pass  the  stock 
dence.  in  three  per  cent  consols.     In  Selwood  v.  Mildmay  (/),   Lord 

^foaTiZey  expressed  himself  on  this  subject  to  the  following  effect: 
stanTO^ora  spe-  "  ^^  ^®  testator  had  the  stock  at  the  time,  it  would  be  considered 
cific  legacy  specific,  and  that  he  meant  that  identical  stock,  and  any  act  of  his 
scription  and  destroying  that  subject  would  be  a  proof  of  animttf  revoeandi;  but 
the  fund  dU-      if  it  be  a  denomination,  not  the  identical  corpus^  in  that  case,  if 

the  thing  itself  cannot  be  found,  and  there  is  a  mistake  as  to  the 
subject  out  of  which  it  is  to  arise,  that  will  be  rectified."    We 
shall  now  consider  the  cases. 
Cwea.  In  j}oor  v.  Creary  (A),  A.  bequeathed  to  his  wife  B.  700i  capital 

£ast  India  stock,  in  which  he  was  then  interested,  possessed  of, 
or  entitled  to.  He  had  not  at  that  time  any  East  India  stock, 
but  there  was  700Z.  Bank  stock,  to  which  his  wife  was  entitled 
under  the  will  of  C.  (whose  executrix  she  was),  after  payment  of 
debts,  and  which  A.  afterwards  transferred  into  his  name  and 
made  his  own.  The  question  was,  whether  this  700Z.  Bank 
stock  should  pass,  although  described  as  East  India  stock ;  and 
Lord  Hardwiche  decided  in  the  affirmative,  observing  that  the 
mistake  was  error  demonstrationist  and  that  the  words  East  India 
should  be  rejected. 

In  addition  to  the  above  authorities,  is  that  of  Lord  Kenyon, 
M.  R,,  in  Ddbson  v.  Waterman  (Z),  in  which  A.  bequeathed  to  B. 
the  sum  of  700^  capital  stock  in  the  three  per  cent  consols,  part 
of  his  then  stock  in  that  fund.  He  was  not  possessed  of  any 
stock  whatever  at  the  Bank  when  he  made  his  will,  or  at  the 
time  of  his  death;  but  he  had  1,800^  three  per  cent  South  Sea 
annuities.  A.  was  blind  at  the  date  of  his  will,  and  had  been  so 
for  many  years;  and  the  only  question  was,  whether  B.  was 
entitled  to  700L  part  of  the  South  Sea  annuities,  A.  never  having 
had  any  such  stock  as  was  specified  in  his  will  to  answer  the 
bequest?  The  Master  was  directed  to  report  to  the  Court  the 
state  of  the  testator^s  property  at  the  date  of  his  will,  who  certified 
as  above.  Upon  which  Lord  Kenyon  ordered  a  transfer  of  700L 
South  Sea  annuities  to  B. 

The  principle  of  the  last  decision  is  the  same  with  that  of  the 
case  preceding  it,  viz.,  that  error  demonstrationis  non  nocety  and 
that,  to  enable  the  Court  to  correct  the  mistake,  the  state  of  the 
testator's  personal  estate   when  he  made   his  will,  may  be  re- 


(j  )  3  Ves.  310.        (*)  1  Vefl.  «en.  255  (I)  3  Vea.  808,  in  a  note. 
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sorted  to;     His  Honor  accordingly  observed,  that  the  state  of  Of  mistakes  in 
the  testator's  property  made  it  manifest  he  was  under  a  mistake  li^n  of  ^^" 
as  to  the  particular  stock  belonging  to  him ;  but  that,  whatever  fund. 
stock  it  was,  he  certainly  intended  to  give  the  sum  of  lOOh^  part  Extrinsic  evi- 
ofit,to5.  ^*^^*- 

Upon  the  same  principle  Sir  i.  Shadtoell^  V.  C,  decided  the 
recent  case  of  King  v,  Wright  (?w).     There  by  her  will  in  1832, 
the  testatrix,  after  reciting  that  she  had  standing  in  her  name  in 
the  Bank  books  2,000Z.  Z\L  per  cents.,  gave  it  equally  between 
her  nephew  and  niece^  Joseph  and  Laura  Kingy  at  their  ages  of 
twenty-one,  but  if  either  died  under  that  age,  to  the  survivor. 
After  the  date  of  her  will,  the  testatrix  purchased  other  sums  of  S-Jt 
per  cejits.,  which  in  August,  1836,  she  sold  out,  and  invested 
3972L  in  th^  purchase  in  her  own  name  of  25L  per  annum  long 
annuities,  but  she  never  afterwards  possessed  3^^  per  cents.     On 
the  5th  of  October,  1836,  she  made  a  new  will,  containing  a  recital-" 
precisely  similar  to  that  in  her  first  will  (namely),  that  she  had 
200021 3^Z.  per  cents,  standing  in  her  name  in  the  Bank  books,  and 
she  bequeathed   the  same  with  the  accumulations,  to  her  said 
nephew  and  niece  equally,  as  in  the  first  will.     She  died  on  the 
10th  of  October,  1836.  Laura  King  died  in  1840,  an  infant.    The 
surplus  of  the  money  produced  by  sale  of  the  long  annuities, 
after  paying  debts  and  legacies,  was  invested  by  the  executor  in 
194^  5s.  S^d.  S\L  per  cents.y  which  Joseph  King^  the  legatee 
clsumed,  on  the  ground,   that  whatever  quantity  of  long  an- 
nuities the  testatrix  had,  passed  under  the  bequest  in  the  second 
will ;  and  Sir  L.  ShadweUy  decided  that  he  was  entitled.     His 
Honor  expressing  bis  opinion,  that  the  case  was  merely  one  of 
misdescription. 

So  in  GalUni  v.  Noble  (n),  the  testator  bequeathed  all  his 
money  in  the  Bank  of  England  to  his  daughters.  It  appeared 
that  he  never  had  money  in  the  Bank,  but  that  he  was  entitled 
to  some  three  per  cents,  and  ^ve  per  cents.  Bank  annuities.  Sir 
WiOiam  Grants  M.  R.,  held  that  those  annuities  passed,  not- 
withstanding the  inaccuracy  with  which  the  testator  expressed 
himself. 

And  in  Hewson  v.  Reed  (o),  the  testator  gave  legacies  of  stocky 
<' being  part  of  stock  standing  in  his  name  in  the  books  of  the 
Bank  of  England,"  when  all  the  stock  to  which  he  was  entitled. 


(m)  14  Law  Journ.  N.  S.  214.^         ▼•  ^^V^  2  Jac.  &  Walk.  207. 
(«)  3  Mcriv.  692,  and  see  Peniicost         (o)  5  Mad.  45 1 . 
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Extrinsic      was  Standing  in  the  names  of  tmstees*    Parol  evidence  of  mi»- 
evidence.       ^^  ^^  admitted  to  show  and  rectify  the  error  in  describing 

As  to  admission   the  fund. 

the  words.  Upon  a  similar  principle,  if  a  testator  evince  an  intention  to 

the  diswee-^  bequeath  sums  of  money  owing  to  him  by  B.  on  bond  and  other 

ment  between  securities,  and  in  describing  the  subject,  as  a  whole,  he  men- 

sum  given  as  ^^ons  the  gum  total  correctly,  but  incorrectly  states  it  as  owing 

due  on  a  par-  upon  B.'s  bond  oulv ;  the  whole  debt  owimr  by  B.  on  all  the 

ticular  security      *^      .  .  ^    ^  t-«  i  i  i*    t 

and  the  amount  securities  Will  nevertheless  pass*     ror  when  the  state  of  the  tes- 
upon  \t^  where    ^^^'^  property  is  consulted,  which  shows  that  a  part  only  of 
it  is  less  than     what  is  intended  to  be  given,  was  secured  by  the  bond  of  B^ 
**  "P®«>         jju|.  ^^^  g^  ^gg  indebted  to  the  testator  in  the  sum  total  men- 
tioned in  the  will  upon  the  bond  and  other  securities ;  the  latent 
ambiguity  of  mistake  arising  from  comparison  of  the  terms  of  the 
bequest  with  the  property,  enables  a  Court  of  Justice  to  supply 
the  defect  in  description  by  aid  of  the  context ;  the  intention 
clearly  appearing  from  the  context  to  bequeath  the  whole  of  the 
debt  due  from  B.  in  whatever  manner  secured  (/?)• 

Thus  in  WUliams  v.  Williams  (y),  a  case  in  which  A.  made  the 
following  disposition :  **  Whereas  my  brother  B.  stands  indebted 
to  me  by  bond  in  the  sum  of  30021  and  upwards^  now  I  dispose 
of  the  same  as  follows :  one-third  thereof  to  the  said  B. ;  one- 
third  to  C,  and  one-third  to  D. ;"  the  three  being  brothers  of 
A.  The  debt  owing  by  B.  was  as  executor  of  E.^  who  was  in- 
debted to  A.  in  200Z.  only  by  bond;  in  lOOi  by  covenant;  and 
who  had  also  given  him  a  legacy  of  50Z.  which  remained  unpaid. 
Upon  a  question  whether  the  whole  debt  owing  by  B.y  or  the 
200Z.  only  secured  by  the  bond,  passed  ?  Lord  Kenyony  M.  R., 
said,  he  had  no  difficulty  in  declaring  what  A>  meant  to  give, 
although  the  expression  did  not  describe  the  situation  of  the 
money.  His  Honor  conceived  that  A.  thought  of  the  qtiantity 
of  the  property;  for  having  three  relations,  J5.,  C.  and  jD.,  he 
meant  to  give  them  the  300L  owing  to  him  from  B.y  and  con- 
sequently to  include  all  ^.'s  debt.  The  decree  was,  that  the 
debts  by  bond  and  covenant,  and  the  legacy,  passed  under  the 
bequest 

In  conformity  with  the  cases  upon  the  present  subject,  was 
decided   that   of   Selwood  v.    MUdmay  (r) ;    in   which   B.   be- 


{p)  See  ante,  p.  286.  (r)  3  Ves.  306,  and  see  Lindgreen 

Iq)  2  Bro.  C.  C.  87,  ed.  by  Belt,  v.  Lindgreen^  10  Jur.  674,  and  the 

and  see  Milner  v.  MUner,  1  Yes.  sen.  observations  of  Lord  Langdale^  M.R. 

106,  tn/hz,  vol.  2,  Ch.  xxi. 
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queathed  to  C  for  life  the  interest  of  1,2502^  *^part  of  his  stock      Extrinric 
in  ike  four  per  cent,  annuities  of  the  Bank  oi  Enghnd,  with  such      ®^*  ®"*^' 


dividends  as  should  be  due  on  the  said  1,250/.  at  his  death;"  and  AstoadmiMion 

.    '  '  oi,  to  explain 

be  gave  the  capital  after  C's  decease  to  several  persons,  always  the  words, 
describing  his  stock  as  \i\B  four  per  cent  stock.  It  appeared  that  he 
had  not  snj  four  per  cents,  either  when  he  made  his  will  or  at  his 
death;  but  that  about  two  years  prior  to  the  will,  he  sold  the 
whole  of  his  stock  in  that  fund,  and  invested  the  proceeds,  also 
previously  to  his  will,  in  bmff  annuities,  of  which  he  had  137Z. 
standing  in  his  name  at  his  decease.  These  facts  were  proved 
before  a  Master  by  affidavit,  and  reported  by  him  to  the  Court ; 
as  also  the  substance  of  the  affidavit  of  the  attorney  who  prepared 
the  will,  stating  how  the  error  in  describing  the  fund  arose.  And 
Lord  Alvankyy  M.  R.,  decided,  that  the  legacy  should  not  be 
disappointed,  but  be  paid  out  of  the  testator's  personal  estate. 

The  reasons  for  his  Honor's  decree  appear  to  have  been  two ; 
first,  that  a  latent  ambiguity  arose  firom  the  circumstances  of  the 
testator  not  being  sufficient  to  meet  the  legacy  he  had  given ;  and 
secondly,  that  such  ambiguity  authorized  the  admission  of  parol 
evidence  to  show  how  the  mistake  arose;  the  error  itself  being 
sufficiently  apparent 

But  the  case  is  of  no  further  authority  from  the  facts  contained  Rule  as  to  the 
in  it  than  to  the  following  extent:  that  when  a  legacy  is  specific,  ™i^*,°dence 
collateral  evidence  (of  the  state  of  the  testator's  property  at  the  m  these  cases. 
date  of  the  will)  may  be  received  concerning  the  subject  to  which 
the  bequest  applies,  for  the  purpose  of  ascertaining  whether  the 
description  agrees  with  it  or  not ;  and  that  if  there  be  %  such 
fund  belonging  to  him  as  that  described,  and  he  had  property  in 
other  funds  not  answering  the  exact  description,  but  of  the  same 
nature  with  it  (*),  such  property  will  pass  to  the  legatee,  upon  the 
presumption  that  it  was  meant  to  be  given,  though  under  a  mis- 
taken description.  Such,  it  is  presumed,  is  the  law  established  by 
the  cases.  They  are  far  from  countenancing  the  proposition,  that 
if  a  testator  had  any  stock  in  the  fund  described,  either  the  state 
of  his  property,  or  any  other  extrinsic  evidence  could  be  admitted 
to  explain  or  ascertain  the  meaning  of  the  testamentary  words 
used  in  disposing  of  it;  a  subject  which  we  shall  proceed  to 
consider — 


(s)  See  Evans  v.  Tripp^  Mad.  &  Geld.  91. 
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Extrinno  2.  No  rule  of  law  is  more  clear,  than  that  a  will  is  not  to 

evidence.       jj^  expounded  by  extrinsic  evidence  {t).     Hence  the  inteniian 


AstoadmiMion  of  testators  in  making  a  specific  bequest,  or  in  giving  a  general 
the  wor£.  legacy,  cannot  be  controlled,  by  the  statement  of  their  property. 
2.  Not  admuT  Accordingly,  in  Innes  v.  Johmtm^  a  decision  upon  the  question 
•iWeforthe  whether  a  bond  was  specifically  bequeathed,  Lord  Ahccnky^ 
showing  or  ex-  M.  R.,  thus  expressed  himself  (t<):  *^lt  turns  out  that  there  was 
totortmea^  among  the  asssets  om  bond  for  the  txajct  amount  of  the  legacy; 
ing-  but  there  were  also  many  other  bonds  belonging  to  the  testator, 

and  it  was  insisted,  and  very  properly^  that  the  Court  is  to 
determine,  upon  the  face  of  the  will,  whether  the  l^acy  be 
specific  or  pecuniary,  and  not  to  travel  into  the  account  of  the 
effects  to  see  whether  that  shall  be  turned  into  a  specific  legacy, 
which  upon  the  face  of  the  will  is  to  be  taken  as  pecuniary  (v). 
Nor  to  alter  It  was  argued,  I  think  with  great  success^  that  if  upon  the  face  of 
l^gMv?^  **^*  the  will  the  legacy  is  to  be  presumed  not  to  be  specific,  I  ought 

not  to  travel  into  the  account  of  the  effects  to  turn  it  into  a  specific 
legacy.  If  it  had  rested  upon  the  first  words,  3002L  upon  bond, 
should  I  ask  any  other  question  than  this,  whether  the  testator 
had  more  than  one  bond?  If  he  had  only  one  of  that  particular 
amount,  that,  I  think,  is  not  sufficient,  and  would  be  too  slight  a 
ground ;  but  if  he  had  only  one  bond  in  the  world,  I  must  have 
supposed  he  meant  that."  From  this  opinion,  and  the  cases 
referred  to  in  the  last  note,  it  seems  to  follow,  that  however 
difficult  it  may  be  to  ascertain  the  meaning  of  a  testator  fi*om  the 
expressions  used  by  him,  a  Court  is  bound  to  confine  itself  to  the 
will's  ^ntext,  and  to  put  the  best  construction  it  can  upon  the 
whole  without  calling  in  aid  extrinsic  evidence  to  explain  the 
words  of  the  bequest  Thus  a  legacy  of  50^  a  year  in  hng  annu- 
ities cannot  be  changed  firom  an  annuity  to  a  capital  sum  of  that 
amount,  either  firom  the  state  of  the  testator's  property,  or  other 
extrinsic  evidence  showing  that  a  sum  of  5QL  only  was  intended  to 
A»  by  convert-  be  given  (to).  Or  if,  fi-om  the  words  used  in  reference  to  the  fimd, 
ing  a  legacy      j|.  \^  doubtful  whether  a  principal  sum  misht  not  be  intended 

given  as  an-         -  j     /»  .  ., 

nuities  into  a      instead  of  an  annuity ;  still,  unless  the  context  clearly  show  an 
fhe  amount^de-  i^^tention  that  a  capital  sum  only  was  meant  to  pass,  it  is  presumed 

scribed. — ~ __ 

(0  King  T.  Badeley^  8  Myl.  &  K.  Lord  EldofCs  observations  in  Nan- 

417.  nock  V.  Hortan,  7  Ves.  400 ;  see  also 

(tt)  4  yes.  673,  stated  suproy  p.  2  Meriv.  537;  1  Swanst.  71. 

228.  (u?)  1  Bro.  C.  C.  482 ;  3  Meriy. 

(o)  See  Andrews    v.    Emmot^   2  319,  and  se^  Chambers  v.  Minchin^ 

Bro.  C.  C.  297,  303,  ed.  by  Belt,  and  4  Ves.  675. 


consi- 
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that  the  legacy  must  be  of  an  anntdtyy  and  not  of  a  ffrass  sum ;  Eztrinsio 
and  that  external  evidence  as  to  the  state  of  the  testator's  property  ^^^°*^ 
cannot  be  admitted  to  control  what  would  be  the  legal  import  and  ^  ^  the  ad- 

°       ,  '  mtsaon  of,  to 

effect  of  the  terms  of  the  bequest,  upon  a  fair  construction  of  the  explain  the 
whole  will,  without  collateral  aid  (x\     There  is  a  case,  however,  ^^'^• 
difficult  to  be  reconciled  with  these  observations,  which  it  is 
necessary  to  consider. 

In  Fannereau  v.  Poyntz  (y),  A.  bequeathed  *Hhe  sum  of  500JL  The  case  of  - 
stock  in  fofijr  annuities  to  B.  f  and  after  two  other  legacies  ex-  Jj^JIJ^"  ^' 
pressed  in  similar  language,  A.  gave  to  C  ^^  the  sum  of  20021  derad. 
stock  in  long  annuities ;  the  interest  thereof  to  accumulate  till  C 
attained  the  age  of  twenty-one,  and  then  the  whple  to  be  trans- 
ferred to  her :"  and  he  gave  another  legacy,  similarly  expressed, 
to  D.  A.  had  12021  a  year  long  annuities,  and  no  more  :  and 
the  question  was,  whether  capital  sums  only  were  intended  for 
the  legatees?  in  which  case,  the  proceeds  fiom  the  sale  of  the 
long  annuities  would  be  sufficient  to  pay  all;  or  whether  anntdtiet 
of  those  amounts  were  intended?  and  if  so,  then  the  estate  of  ^. 
would  be  greatly  insufficient  to  answer  those  purposes.  The 
solution  of  the  question  depended  upon  a  preliminary  one,  viz, 
whether  the  state  of  A.^s  property  could  be  looked  at  to  enable 
the  Court  to  put  such  a  construction  upon  the  words  of  the 
bequest,  as  from  the  condition  of  that  property  it  was  likely  that 
he  meant  in  using  those  words;  and  Lord  Tkurlow  decided, 
that  such  evidence  was  admissible  in  this  instance,  since  the  ex- 
pressions in  the  will,  viz.  '^sums  of  I.  stock  in  long  annuities" 
used  in  giving  some  of  the  legacies,  and  interest  being  direded  to 
accumulate,  in  the  others  upon  ^^sums  of  L  stock  in  long 
annuities,"  rendered  it  uncertain  upon  the  whole  context  of  the 
will,  whether  A.  intended  to  give  gross  sums  or  annuities  ;  which 
uncertainty  (though  appearing  on  the  face  of  the  Mrill,  and  there- 
fere  a  patent  ambiguity)  authorized  the  admission  of  evidence 
dehors  the  will  to  show  whether  A.  really  meant  to  give  annuities 
or  gross  sums.  The  state  of  A's  property  being  thus  admitted 
to  prove  what  he  meant  to  pass  by  the  words  of  his  will,  his 
Lordship  finally  decreed  (but  not  without  difficulty  as  to  the 
admissibility  of  the  evidence)  that  the  legatees  were  only  entitled 
to  capital  sums,  since  it  appeared  finom  the  state  of  A's  property, 
that  if  they  took  annuities,  they  would  amount  to  ten  times  more 
than  A,  was  worth. 


(x)  1  Ves.  jun.  285.  (y)  1  Bro.  C.  C.  472. 
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The  following  are  objections  which  may  be  taken  to  the  last 
decree: 

First,  that  the  legacies  not  being  specific,  but  so  given  as  to  be 
satisfied  by  the  executors  purchasing  long  annuities,  if  the  assets 
had  been  sufficient,  the  principle  upon  which  evidence  of  the 
state  of  the  testator's  property  is  admitted  to  correct  a  mistake  in 
the  description  of  the  fund  intended  to  be  given,  or  of  part  of  it, 
does  not  apply :  that  principle  was  mentioned  and  illustrated  in 
the  first  subdivision  of  this  section.  This  remark  appears  to  meet 
the  observations  made  by  Lord  Eldan  in  support  of  this  decree 
in  Druce  v.  Demdson  (z).  Secondly,  that  an  obscurity  arising 
upon  the  &ce  of  a  will,  does  not  authorize  an  explanation  of  its 
terms  by  extrinsic  evidence.  So  that  in  this  case,  whether  A. 
meant  by  the  words  uised  by  her,  capital  sums  or  annuities  was 
a  question  only  to  be  determined  by  the  legal  import  of  such 
words,  and  what  clearly  appeared  fix}m  the  context  of  the  will; 
and,  thirdly,  that  as  firom  what  was  plainly  expressed  in  the 
will,  the  l^atees  (as  admitted  by  Lord  Thurhw  (a)  would  have 
been  entitled  to  annuities,  the  legal  import  of  those  expres- 
sions ought  not,  as  it  is  conceived,  to  have  been  controlled  by 
any  thing  dehors  the  will;  and  not  even  by  the  context,  unless 
it  clearly  showed  what  was  the  intention  of  A.  in  using  the 
words  in  contradiction  to  their  legal  sense.  As  to  this,  the 
observations  of  Sir  fVHHam  Grant  are  particularly  applicable, 
which  will  be  afterwards  stated  whep  the  case  of  the  Attorney 
General  v.  Grate  (b)  is  considered. 

It  would  seem,  that  for  the  above  reasons,  the  case  of  Fonne^ 
reau  v.  Poyntz  must  be  considered  anomalous.  And  althou^ 
Sir  WtlUam  Grant  intimated  that  in  a  case  precisely  the  same  he 
might  be  disposed  to  follow  that  precedent  (c),  yet  when  it  is 
known  that  his  inducement  to  do  so  would  be  the  great  dispro- 
portion betv^en  the  state  of  the  testator's  property  and  the 
legacies,  if  considered  annuities,  it  may  be  doubted,  whether  if 
his  Honor  had  been  pressed  for  a  decision  in  such  a  case,  he 
would  not  have  hesitated  in  adopting  the  precedent  of  Fonnereau 
v.  Poyntz^  upon  the  ground  that  the  rule,  as  to  non-admission 
of  evidence  aliunde  to  explain,  alter  or  control  the  words  of 
a  vnll  has  no  dependence  upon,  or  relation  to,  the  adequacy  or 


(z)  6  Ves.  401,  and  see  Chambers 
V  Minchin,  4  Ves.  675. 
(a)  1  Bro.  C.  C.  479. 


(b)  SMeriy.  321,  and  sec  Hayy. 
Earl  of  Coventry^  3  Term  Rep.  S5. 

(c)  3Meriv.319. 


Sect,  rv.]         under  tlie  Words  of  the  Will.  305 

insufficiency  of  the  property  to  fuaswer  the  bequest?  {d)^  but  id  Ettrinsic 
founded  upon  the  principle  that  a  will  in  writing  cannot  be  varied  evidence. 
or  explained  by  parol  testimony. 

In  proof  that  where  the  legacy  is  ffenercd  of  a  sum  of  money  in  Not  admissible 
a  particular  stock,  in  which  the  testator  had  no  property,  evidence  1°^]*^^^^^ 
cannot  be  received  to  show  that  he  meant  to  give  it  out  of  other  to  give  a  legacy 
property  of  which  he  was  possessed  in  another  stock,  may  be  ouro?!rfund 
adduced  the  case  of  Chambers  v.  Idinchin  (e),  in  which  A.  after  the  testator 
giving  the  trustees  1,000^  to  lay  out  in  government  or  other  another,  in 
securities  upon  certain  trusts,  bequeathed  to  them  "  a  further  sum  ''q*^^**®^'^}^ 
of  2,40021  in  the  five  per  cent  consolidated  Bank  annuities,"  upon  specified; 
various  trusts.     The  only  stock  which  A.  had  at  her  death  was 
1562i  a  year  long  annuities;  and  the  question  was  whether  a  sum 
of  2,40021  should  be  vested  in  ^ve  per  cent  annuities;  or  the 
bequest  was  to  be  considered  as  of  so  much  as  would  produce 
1202.  per  annum  hng  annuities ;  and  evidence   was  offered  to 
show  that  the  latter  was  ^.'s  intention,  and  the  reference  in  the 
will  was  a  mere  mistake  in  the  description  of  the  fund.     But 
Lord  Bossfyn  rejected  such  evidence,  and  decreed  upon  the 
words  in  the  wUl,  that  a  sum  of  2,40021  should  be  purchased  by 
the  executors  ia^ve  per  cent,  annuities. 

The  principle  of  the  last  decree  seems  to  have  been^  that  the 
l^acy  being  in  form  general  of  a  sum  to  be  Invested  in  a  fund 
sufficiently,  though  inaccurately,  described,  the  rule  that  prevails 
in  such  cases  applied  to  the  present,  viz.  that  the  executor  should 
purchase   the  sum  specified  in   the  fund  intended:    and   that  becaase  there  is 
since  there  was  no  necessity,  (as  in  the  instance  of  a  specific  ^ "Jito'**^ ^ 
legacy)  to  resort  to  the  state  of  the  testator's  property  to  ascertain  such  evidence 
the  agreement  between  it  and  the  thing  given,  evidence  dehors  ^^^^  if' 
the  will  was  not  admissible  to  raise  a  mistake,  and  then  to  correct  <*«  legacy 

f    n  t  •••  •  TT  1*  ••      were  specific 

It  upon  proof  of  the  testatnx  s  intention.     Uence  this  case  is  m 

harmony  with  the  distinctions  which  have  been  made   on  the 

admiflsibility  of  extrinsic  evidence  in  the  exposition  of  wills. 

But  suppose  legacies  to  be  given  specifically  as  annuities  in  a  And  when  the 

particular  fimd,  in  which  the  testator  had  annuities,  but  inferior  ctST^f  aJm^l 

in  amount  to  those  given,  and  yet  amply  sufficient  to  answer  the  <>««  ^  the 

legacies  if  considered  as  bequests  of  capital  sums,  there  is  no  cient,  evidence 

principle  upon  which  evidence  to  prove  the  latter  to  have  been  the  ^intention 

intention  could  be  admitted  that  would  not  authorize  the  intro-  som  was  meant 

duction  of  such  evidence  for  the  exposition  of  wills  generally.     It  J^dn5*annui- 

should  seem,  therefore,  that  in  the  instance  proposed,  the  state  of  ties,  is  inadmis- 
sible. 

(d)  Janes  v.  Curry ^  1  Swanst.  71.  W  ^  Ves.  675. 

VOL.  L  X 
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the  testator's  property  may  be  so  far  looked  at  as  to  see*  whether 
any  parts  of  it  consist  of  the  particulars  described  in  the  specific 
disposition,  and  for  no  other  purpose  (/);  so  that  if  the  words  of 
the  bequest  give  annuities  exceeding  the  amount  of  the  fund^  the 
legatees  must  abate ;  and  it  is  conceived  that  the  mere  circum- 
stance of  the  property  being  insufficient  to  answer  the  legacies,  as 
annuities,  is  not  allowable  to  alter  or  restrain  the  legal  import  of 
the  words  of  the  bequest  The  case  next  stated  proves  this;  and 
it  seems  an  authority  in  direct  opposition  to  Fonnereau  v.  Poyntz 
before  considered;  and  it  also  confirms  what  was  before  stated, 
that  patent  ambiguities,  i.  e.  obscurities  appearing  upon  the  face 
of  a  will,  cannot  be  dispelled  by  extrinsic  evidence,  but  that  the 
testator's  intention  must  be  collected  firom  a  rational  construction 
of  his  whole  will  (§•). 

Thus  in  the  Attorney  General  v.  Grate  (h),  A.  specifically 
bequeathed  two  legacies  of  5^  each  to  B.  and  C,  by  descriptions 
of  ^^  SL  per  anntim  Bank'  long  annuities."  A.  then  gave  to  D.  and 
£!.  two  legacies  of  100^  each  in  these  words,  ^^  100^  long  annuities 
stockJ*  And  she  bequeathed  to  F.  "  SOL  a  year  fiirther  part  of  her 
long  annuities,"  to  apply  the  dividends  as  therein  mentioned.  A. 
also  gave  to  G.  ^^  ioOL  Bank  long  annuities  stocky^  and  made  a 
codicil  in  which  A.y  after  noticing  that  she  might  have  made  a 
wrong  calculation  of  the  value  of  her  fortune  in  the  fimds  firom 
the  uncertainty  of  their  price  at  her  death,  directed  an  eventual 
deficiency  to  be  supplied  by  her  residuary  estate.  A.  died 
possessed  of  SS5L  per  annum  long  annuities,  and  of  no  other 
stocks  or  annuities.  The  long  annuities  and  her  other  personal 
estate  were  insufficient  to  pay  her  debts,  fimeral,  and  testamentary 
expenses,  without  the  aid  of  the  long  annuities;  and  it  was 
insisted,  in  opposition  to  2>.'s  claim  of  100/.  a  year  long  annuities 
that,  under  the  circumstances,  the  legacy  ought  to  be  considered 
a  capital  sum  of  100^  to  be  raised  by  sale  out  of  these  annuities. 
But  Sir  fFilUam  Grants  M.  R.,  decreed  that  the  l^acy  was  of 
1002.  a  year  long  annuities ;  and  said,  there  could  be  no  doubt 
that  if  A.  had  given  a  single  l^acy  "  of  100^  hng  annuities 
stock,"  the  legatee  would  have  been  entitled  to  a  long  annuity  of 
that  yearly  amount  But  that  a  doubt  was  raised  partly  fi:om  the 
circumstance  that  A.  had  not  stock  enough  to  answer  all  the 
legacies  she  had  given  in  these  terms,  if  they  were  considered  as 


(y )    See    CoUison    v.    Curlings     ante,  Chap.  n.  sect.  xvin. 
9  CI.  &  Fin.  88.  (h)  3  Meriv.  316. 

(jf)  On  the  present  subject  see 
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annuities,  and  partly  from  her  havings  in  other  instances,  specified  tlxtrinsie 
her  legacies  as  consisting  of  so  much  per  annum  in  Bank  long  evidencef 
annuities.     His  Honor  admitted  that  those  circumstances  created  ^  *p  the  ad- 

-,--  .  ,       mission  of,  to 

a  doubt  whether  A.  meant  to  give  100<.  'per  annum,  when  she  explain  the 
did  not  expressly  say  so,  but  he  said  that,  if  A.  did  not  so  mean,  "^^^^ 
he  was  greatly  at  a  loss  to  say  what  it  was  that  she  did  mean; 
since  it  was  hardly  conceivable  that  any  person  intending  merely  to 
give  lOOil  in  monet/y  should  use  the  words,  ^^  long  annuities  stock  :^ 
and  his  Honor  in  concluding  his  judgment  thus  expressed  himself, 
*'  The  question  comes  round  to  this ;  whether,  as  the  words  used 
are  properly  descriptive  of  so  much  stock  of  Bank  long  annuities^ 
it  appears  (as  Lord  TTiurbw  thought  it  did  in  Fonnereau  v. 
Poyntz{i)y  perfectly  clear,  from  other  circumstances  which  amount 
to  demonstration,  that  A.  did  not  mean  them  in  that  sense?  I 
think  it  does  not,  and  that  therefore,  I  am  not  Warranted  in  striking 
out  or  leaving  inoperative  the  words  ''  long  annuities  stock."  To 
authorize  a  departure  from  the  words  of  a  will  it  is  not  enough  to 
doubt  whether  they  were  used  in  the  sense  which  they  properly 
bear.  The  Court  ought  to  be  quite  satisfied  that  they  were  used 
in  a  different  sense ;  and  ought  to  be  able  distinctly  to  say  what 
the  sense  is  in  yrhich  they  were  meant  ta  be  used  (jy  A  legacy 
of  lOOJL  is  a  different  thii^  firom  a  IQOL  stock,  A.  has  expressly 
given  *^  \O0L  long  annuities  stock  f  but  I  am  desired  to  hold  that 
she  meant  \QOL  in  money.  I  do  not  say  it  is  not  doubtful 
whether  she  may  not  have  \neant  this;  but  there  is  not  enough  to 
show  clearly  that  it  is  what  she  did  mean;  I  must  therefore  abide 
by  the  words  of  the  will  and  decree  accordingly. 

From  this  decision,  there  was  an  appeal  before  Lord  Eldon  (A)y 
who  had  not  pronounced  judgment  when  he  resigned  the  great  seaL 
But  his  Lordship  with  the  consent  of  the  parties  delivered  his 
written  opinion,  in  which  he  reversed  the  decision  of  Sir  WUUam 
Grant,  deciding  upon  the  terms  of  the  gift,  and  the  state  of  the 
property  as  shewn  by  the  parol  evidence,  that  there  was  enough 
to  authorize  a  Court  in  saying,  that  the  100/.  were  i^ot  to  be  100/. 
per  annum,  but  so  much  stock  as  would  be  sufficient  to  pay  100^, 
and  that  as  reasonably  as  any  words  in  Fonnereau  v.  Poyntz, 
authorized  a  limited  construction  of  sums  in  long  annuities  in 
that  case. 

Upon  a  similar  principle  Lord  Brougham,  C,  declared  him-' 

(0  Stated  suproy  p.  303.  jun.  362,  364. 

(J)  See  Smith  v.  MaUkmd,  1  Yes.         (k)  2  Bus.  &  AL  698. 
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Of  mistakes  in   Self  to  be  guided  in  adopting  the  evidence  in  Bays  v.  WiSiami{l), 
Inbf  r'^ifi""    ^^  ^^  reversing  the  ju^ment  of  Sir  L.  ShadioeU(m). 
funds.  Most  of  the   cases  before  produced  in    this    section   were 

instances  of  totally  erroneous  descriptions  of  the  things  intended 
to  be  given,  as  where  testators  had  no  property  whatever  to 
bequeath  in  the  funds  they  referred  to  (n).  We  shall  now 
proceed  to  consider — 

Consequences  3.  The  consequences  of  mistake  in  the  calculation  of  the 
ing  tfao  aud.  specific  fund  of  which  the  testator  is  possessed  when  it  is  wholly 
given  to  an  individual  or  for  a  specific  purpose,  and  when  to 
several  persons  in  fi'actional  parts. 

As  to  the  first  it  is  settled,  that  when  the  intention  is  apparent 
firom  the  will  to  give  a  particular  fund,  a  wrong  description  or 
recital  of  its  actual  amount  will  not  disappoint  the  bequest 
whether  the  fund  be  less  or  more  than  as  described. 

Thus  in  the  Attorney  General  v.  Pyle  {o\  A.  bequeathed  as 
follows :  ^^  Whereas  there  is  now  owing  to  me  from  ,B.  and 
company  the  sum  of  l,000il,  I  do  hereby  give  the  said  sum  to  C" 
The  debt  due  to^.  at  his  death  was  no  more  than  S65L  17 s,  6dL; 
and  Lord  Hardwicke  decreed  that  sum  to  C,  observing,  ^*  that 
a  wrong  description  and  falling  short  would  not  defeat  the 
legacy." 

But  when  the  fimd  exceeds  the  sum  at  which  it  is  estimated, 
and  the  form  of  bequest  purports  to  give  the  estimated  sum  only, 
the  excess  will  not  pass  to  the  specific  legatee,  unless  it  clearly 
appear,  from  the  will's  context,  that  the  whole  of  the  property 
was  meant  to  be  given,  and  the  mentioning  of  the  smaller  sum 
was  a  mistake;  because  the  words  of  the  bequest  comprehend  no 
more  than  the  latter  sum  (/»).  This  will  appear  firom  the  case  of 
Hotham  v.  Sutton  (q). 

In  that  case  A.  by  her  will  recited'  that  she  was  possessed  of 
12,700i!.  three  per  cent,  consols  standing  in  her  name,  and  gave 
the  samey  or  so  much  of  such  Bank  annuities  as  slumld  be  standing 
in  her  name  at  her  death,  to  her  executors  upon  several  trusts. 
When  A.  died,  and  also  when  she  made  her  will,  she  was  pos- 
sessed of  14,7651  I6s.  9d.  three  per  cent  consols;  and  it  was  a 


(0  2  Rus.  &  Mjl.  689.  thwaUe,  2  Coll.  (C),  116. 

(m)  3  Sim.  563.  (o)  1  Aik.  435. 

(n)  See  Colpoys  v.  Co^poys^  1  Jac.  (p)  See  eade^  p.  294,  295. 

451 ;    see  also   Warren    v.   PostU-  {q)  15  Yes.  319. 
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qoestion  whether  the  excess^  beyond  the  12,700^  three  per  cent  Of  mistakes  in 
consols,  should  pass  to  the  executors  under  the  above  bequest;  ©f^tiw  toSc* 

and  Lord  Eldan  determined  that  the  12,700i  three  per  cent.  fap<fa» 

consols  only  passed  from  the  uncertainty  of  the  real  intention  of 
the  testatrix ;  for  his  Lordship  said  that,  considering  the  bequest 
not  to  be  of  12,700i!.  three  per  cents.,  but  of  so  much  of  such 
annuities  as  should  be  standing  in  her  name  at  her  death;  such 
would  be  a  very  difficult  construction, — first,  as,  if  that  were  A.^8 
intention,  though  there  should  be  ten  times  the  amount,  there 
was  no  reason  for  reciting  she  was  possessed  of  the  above  sum  of 
12,700iL ;  and  secondly,  fix>m  the  consequence  that  if  A,  had  sold 
the  whole  of  the  stock,  and  remained  for  some  time  without  any 
and  then  bought  other  stock,  the  Court  must  have  held  that  she 
had  bequeathed  not  what  she  had  at  the  date  of  her  will,  but 
what  she  had  at  her  death.  His  Lordship  also  observed,  that  he 
could  not  suppose  ^.  to  be  ignorant  of  the  state  of  her  property, 
unless  the  fact  appeared  upon  her  will ;  and  that  it  did  not  follow 
from  the  recital  that  understanding  she  possessed  no  more  than 
12,700il,  she  intended  to  give  o/Z  she  possessed,  whether  more 
or  less,  which  would  amount  to  this ;  that  measuring  her  bounty 
and  the  extent  of  it  (as  she  appeared  to  do  by  the  recital),  she 
intended  to  give  200,00021  if  she  should  have  it  Between  the 
two  propositions  that  she  meant  to  dispose  of  so  much  of  such 
Bank  anntaiies  as  by  the  recital  she  said  she  had,  or  of  such  as 
she  myht  have, ,  though  upon  the  latter  construction,  if  she 
acquired  stock  to  the  amount  of  200,000il  the  whole  must  have 
passed  to  make  good  a  bequest,  the  extent  of  which  she  measured 
by  the  recital  as  to  12,70021,  his  Lordship  said  the  better  legal 
opinion  seemed  to  be  that  the  last  sum  only  passed. 

With  respect  to  the  consequences  of  a  miscalculation  of  the 
specific  fund  where  it  is  bequeathed  in  fractional  parts. 

A  general  remark  may  be  made  as  applicable  to  this  subject ;   CoDsequences 
that  when  a  particular  fund  is  given  in  parcels,  and  the  sums,  or  fu^a^jg^Jll  ^ 
parts  of  stock  are  mentioned,  but  the  property  is  taken  to  be  qucathed  in 
more  than  its  real  amount  or  value,  the  fund  must  be  divided  m  between  tho 
amongst  the  legatees  according  to  their  proportions  of  it    But  ff^!!!^''  *"** 
that  if  the  last  taker  be  named  or  described  as  residuary  legatee  legatees  of  it. 
of  the  specific  subject,  he  wUl  only  be  entitled  to  what  (if  any 
thing)  shall  remain  after  the  prior  specific  legatees  have  been 
paid   in  full   their  several    proportions,    subject    however    to 
exceptions  when  a  contrary  intention  appears  firom  the  context 
of  the  will      These  observations  will  be  illustrated  by  the 
following  cases: 
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ofthTs*^"^*ific"   '^y  ^^  P*^  ^^  ^*®  stock  in  the  public  funds,  proceeded  by 
fwds.  codicil  to  the  following  effect:  ^^  I  find  that  I  have  willed  away 

only  596OO/.  in  Bank  four  per  cents,^  and  I  find  I  have  there  at 
present  69OOO/. ;  I  give  the  interest  of  the  remaining  400Z.  to  B. 
for  life,  and  at  her  death  it  must  go  with  the  rest  to  C  A.  was 
mistaken  in  what  he  had  given  by  his  will,  for  the  residue  of  his 
Bank  four  per  cents,  exceeded  400i!. ;  and  it  was  contended  for  J5. 
that  the  legacy  was  not  particular  but  residuary  so  as  not  only  to 
pass  the  400/.  but  the  surplus  of  the  fund :  and  Ijord  Tkurlato 
was  of  that  opinion,  although  he  observed  that  A.  had  roiscalcu-' 
lated  the  particular  residue,  and  probably  did  not  mean  B.  to 
take  so  much,  yet  his  Lordship  thought  that  in  declaring  2?.  to  be 
entitled  to  the  whole  of  it,  he  was  nearer  the  point  of  ^.'s  inten* 
lion,  than  any  of  the  constructions  contended  for  against  it 

It  is  to  be  noticed,  that  in  the  last  case  the  amount  of  BJ*s 
legacy  was  specified;  yet,  since  it  was  given  in  the  form  of 
residtie  of  the  fund,  and  there  was  no  expression  or  intention  as 
to  what  should  become  of  an  excess  beyond  the  400i!.  Lord 
Thurlaw  gave  it  to  B.  in  the  character  of  residuary  legatee  of 
the  specific  property.  But  in  an  instance  which  will  be  next 
produced,  althoug;h  the  legatee  took,  as  in  the  last  case,  the 
remainder  of  the  specific  fund  in  the  form  of  a  residue^  yet  the 
Court  decided  upon  the  context  of  the  will,  that  he  was  to  be 
considered  as  much  a  particular  legatee  of  his  proportion,  as  the 
other  specific  legatees  of  their  shares;  upon  the  principle,  that 
the  testator  had  assumed  the  property  he  directed  to  be  sold 
would  produce  a  certain  sum,  which  he  intended  to  be  divided 
amongst  the  pers^ms  named  in  his  will ;  it  being  supposed  that 
he  computed  the  share  of  the  last  taker,  although  it  was  not 
named,  but  given  to  him  as  the  residue  of  ^^fund. 

Thus,  in  Page  v.  Leapingwell  (*),  A*  devised  to  trustees  cer- 
tain lands  to  sell,  but  not  for  less  than  10,00021  A.  under  the 
belief  that  the  property  would  produce  at  the  least  that  sum, 
proceeded  to  dispose  of  it  in  fitu^tional  specified  sums  for  the 
benefit  of  B.  and  other  persons;  and  after  payment  of  those 
legacies,  he  directed  his  trustees  to  invest  the  "  overplus " 
monies  arising  fix)m  the  sale  in  the  public  funds  for  the  equal 
benefit  of  (7.  and  D.  A.  afterwards  made  a  general  residuary 
disposition  of  bis  property.     The  lands  were  sold  for  less  than 


(r)  2  Bro.  C.  C.  19,  22,  cd,  hj  Belt,  I  Cox,  Rep.  S.  C,  203, 
(«)  ISVw.  463. 
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7,000i  under  a  decree;  and  one  of  the  questions  was,  as  to  the  ofmifltakesm 

interest  which  G  and  Z>.  took  ?    If  they  took  in  the  character  of  tbe  calculation 

residuary  legatees  of  the  fund,  they  would  be  entided  to  nothing,  funds. 

as  there  was  not  any  surplus ;  but  if  as  particular  specific  legatees 

with  the  others,  then  they  would  be  entitled  to  participate  in  the 

fund  with  such  other  legatees,  in  the  proportions  intended,  if  the 

property  had  produced  10,000^  (proportions  which  amounted  to 

2,200JL),  and  to  be  paid  what  should  appear  to  be  owing  on  that 

sum,  after  abating  with  their  specific  co-legatees:  and  Sir  William 

Grant,  M.  R.,  was  of  opinion,  that  C.  and  D.  were  so  entided, 

since  the  testator  assumed  that  he  had  10,000/.  to  distribute,  and 

made  distribution  on  that  supposition;  meaning,  however,  that 

if  there  had  been  an  excess  of  the  fund,  C.  and  D.  should  have 

it     His  Honor,  therefore,  upon  intention,  collected  firom  the 

context  of  the  will,  restrained  the  general  import  of  the  word 

*'  overplus,"  to  the  meaning  of  a  certain  sum  remaining  of  an 

ascertained  fund,  after  taking  out  of  it  the  other  sums  specifically 

given,  and  considered  that  all  the  legatees  were  intended  to  have 

certain  defined  parts  or  proportions  of  it,  by  whatever  words  they 

were  given. 

We  may  remark,  that  of  the  last  two  cases  the  first  is  an 
authoii^,  that  a  legatee  of  part  of  a  specific  fund  given  to  him 
in  the  form  of  residue,  the  supposed  amount  of  which  residue  is 
named,  will  nevertheless  take  in  the  character  of  residue,  what- 
ever excess  there  may  be  beyond  the  specified  sum:  and  the 
second  is  an  authority,  that  whether  the  sum  be  mentioned  or 
not,  if  the  fund  have  been  erroneously  estimated,  and  is  there- 
fore unable  to  answer  in  full  all  the  specific  dispositions  made  of 
it,  a  legatee  in  form  residuary,  will  be  considered  particular,  and 
entitled  to  a  share  of  the  property,  (estimated  at  what  would  have 
been  his  proportion  if  the  fund  had  been  of  the  amount  supposed), 
after  abating  with  his  co-legatees. 

Upon  a  principle  similar  to  that  which  governed  the  case  of 
JPage  Y.  Leapingwell,  the  later  case  of  Sc<M  v.  Sahnand  {t)  was 
decided. 

There  the  testator  gave  several  annuities,  amounting  in  the 
whole  to  1,468 Jl  a-year;  and,  among  these,  one  of  753^  to  Ann 
Dawson.  The  testator  then  devised  his  moiety  of  an  estate  in 
Spitaf/telds,  producing,  as  recited,  the  net  rent  of  935^  a-year,  to 
trustees  to  apply  the  rents  towards  payment  of  the  several  annui- 
ties, adding,  ^^  when  by  decease  of  any  of  the  said  annuitants, 

(0  1  Myl.  &  K.  363. 
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Of  mistakes  in  there  should  be  a  surplus  of  such  rents,  after  payment  of  the 
?Ahe*»"^c!fic*  ^^'^"i^^s  for  the  time  being  in  existence,  upon  trust  to  pay  the 
tods.  surplus  for  the  benefit  of  Damdy  afterwards  Sir  David  Scatty  his 

~^  "    wife  and  children:   and  when  the  annuities  should  expire,  to 

convey  the  said  moiety  upon  similar  trusts  for  the  benefit  of 
David  Scatty  his  wife  and  children.  The  testator  then  gave  to 
his  trustees  so  much  of  his  personal  estate  as  should  be  sufficient 
to  pay  such  part  of  the  annuities  as  the  rent  of  his  Spitalfields 
estate  would  not  satisfy ;  and  to  invest  the  same  in  the  three  per 
cents.y  or  at  interest  upon  Government  security,  and  apply  the 
annual  produce  in  and  towards  payment  of  such  annuities ;  and 
subject  as  aforesaid  upon  trust,  as  and  when  the  said  annuities 
should  fall  in,  to  transfer  the  monies  or  securities  to  the  before 
mentioned  trustees,  upon  similar  trusts  for  the  benefit  of  David 
Scotty  his  wife  and  children.  The  nett  rents  of  the  Spital/lelds 
estate  amounted  to  911/.  I2s,  6d.y  leaving  an  annual  deficiency  of 
5561  Is.  6d.  to  be  made  good  out  of  the  personal  estate,  which 
proved  quite  inadequate  to  answer  the  purpose,  amounting,  after 
payment  of  debts,  to  no  more  than  764^  12«.  9d.y  which  was 
invested  in  the  three  per  cents.^  and  the  dividends  apportioned 
among  the  annuitants  in  the  proportion  of  their  respective  annui- 
ties. ji7in  Dawson  in  this  way  received  an  annual  sum  of 
A67L  lis.  lOd.  out  of  the  real  estate,  andof  142L45.  6d.  out  of  the 
personal  fimd.  Upon  her  death,  in  December^  1831,  the  surviving 
annuitants  petitioned  that  so  much  of  the  rent  of  the  Spitalfields 
estate,  as  was  set  at  liberty  by  the  determination  of  her  annuity, 
might  be  applied  in  making  good  the  full  amount  of  the  subsist- 
ing annuities  in  future,  and  the  arrears  accrued  during  her  life, 
and  which,  fi'om  the  deficiency  of  the  personal  estate,  there  had 
been  no  fund  to  satisfy.  A  cross  petition  was  presented  by  Sir 
David  Scotty  his  wife  and  children,  claiming  the  annual  income  of 
the  481/L  16^.  4dL  Sir  John  Leach,  M.  B.,  decided  in  favour  of 
the  latter,  conceiving  it  to  have  been  the  general  intention  of  the 
testator,  that  the  annuity  which  Ann  Datoson  took  for  life  should, 
upon  her  death,  vest  in  Sir  David  Scott,  which  decision,  upon 
appeal.  Lord  Broughaniy  C,  confirmed.  His  Lordship  adverted 
to  the  case  of  Page  v.  LeapingweUy  as  suggesting  a  construction 
of  the  word  ^*  surplus"  fix)m  the  context;  and  his  Lordship  ol> 
served,  that  the  words  which  followed  ^'  annuities  for  the  time 
being  in  existence,  and  payable  out  of  the  said  rents,"  inde- 
pendent of  the  other  indications  of  meaning  which  they  gave, 
when  coupled  with  what  went  before  as  to  the  assumed  defi- 
ciency in  the  fund,  were  to  be  taken  as  expressing  not  the  whole 
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nominal  annuities,  but  the  proportional  part  of  the  fund ;  and  that  Rights  of  spe- 
the  testator  had  made  no  provision  for  a  case  which  he  never  ^J^fSr* 
contemplated,  a  deficiency  of  both  funds;  on  ^e  contrary^  in  the  execatore. 
latter  part  of  the  bequest,  he  directed  each  annuity  to  go  over  as 
it  fell  in« 

Sect.  V.  The  rights  of  Specific  Legatees  against      Equities  of 

-       -^  specific  lega- 

the  JiiXECUTOBS.  tees,  against 

executors. 

If  a  legacy  be  of  a  silver  cup  or  a  jewel,  and  it  be  in  pledge  when  the  thing 
at  the  testator's  death,  the  legatee  has  a  right  to  call  upon  the  gjvenwasia 
executor  to  redeem  it,  and  deliver  it  to  him  (u)\  and  so  it  is  by 
the  civil  law  (v). 

So  also  if  the  bequest  were  of  specific  stocky  and  it  happen  to  or  annecessa- 
be  sold  by  the  executor,  when  there  was  no  necessity  for  the  sale  "xecutors  ^  *  ^ 
to  pay  debts,  the  equity  of  the  legatee  is  to  have  the  stock 
replaced  according  to  its  value  at  the  end  of  a  year  next  after  the 
testator's  death,  since  the  fund,  if  not  sold,  was  then  transferable 
.  to  the  legatee  {w). 

In  ChatDorth  v.  Beech  (a:),  a  specific  legacy  of  a  note  for  8,000t  or  being  a  se- 
was  given  to  B.     The|  amount  was  paid  into  Court,  pursuant  to  ^oeyisat 
an  order,  in  a  cause  then  depending  about  six  years  before  this  their  instance 

,    ,  1.1.1  IT      paidJnto 

smt ;  and  the  money  was  laid  out  m  three  per  cent*  consols,  in  Court  and  laid 
the  first  cause  the  legacy  was  considered  general,  a  mistake  gt^tf^j^^fn 
corrected  in  the  present  The  question  was,  whether  B.  was  value; 
entided  to  the  sum  due  upon  the  note,  or  to  the  stock  purchased 
with  it;  and  Lord  Alvanleyy  M.  R.,  declared,  that  B.  was  en- 
titled to  the  sum  due  upon  the  note  at  the  time  it  was  paid  into 
Court,  with  interest  at  four  per  cent,  from  that  period:  and  in 
answer  to  what  was  insisted  to  the  contrary^  viz.  that  B.y  was  only 
entitled  to  the  stock  purchased;  ''That,"  (said  his  Honor), 
^  would  be  the  grossest  injustice  to  B.y  for  she  had  a  right  to  the 
specific  legacy ;  and  if  the  assets  did  not  want  it,  she  had  a  right 
to  have  it  delivered  up.  She  was  not  bound  to  lay  it  out  in  the 
funds,  but  if  she  had  so  done  she  would  have  a  right  to  the  rise 
and  be  liable  to  the  falL  Instead  of  that,  the  executors  having 
insisted  that  it  should  not  go  out  of  Court,  it  was  paid  in  and  laid 
out  in  stock."  The  Court,  therefore,  decreed,  as  before  stated ; 
and  that  B.  was  not  obliged  to  take  the  stock  which  had  become 
depreciated  in  value. 


(ic)  2  Bro.  C.  C.  113.  {w)  Morleyy.  Bird,  3  Yes.  629. 

(p)  Swinb.  pt.  7,  sect.  xx.  p.  548.  (ar)  4  Ve«.  556,  563,  567. 
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Rights  of  spe-  I^  Kmght  y.  Datis(j/)y  the  testatrix  being  entitled  to  a  spediic 
^^rinsfthr*  "^B^cy  ^^  l,000i  under  the  toII  of  Moses  ToghiO,  by  a  codicil 
executors.  dated  23rd  oi  March  1825,  bequeathed  the  sum  of  500/.  part  of 
the  l^OOOil  to  Thomas  Knight  the  plaintiff,  and  the  remaining 
&QOL  she  gave  to  her  son  William  ToghiU^  to  be  paid  to  him  at 
such  times  and  in  such  proportions  as  her  executors  should  think 
proper.  Bj  deed  dated  the  25th  of  the  same  month  of  Marchy 
the  testatrix,  in  consideration  of  500il  therein  stated  to  be  paid  to 
her,  assigned  the  legacy  of  1,000/.  to  two  mortgagees,  subject  to 
redemption  of  payment  by  her  to  them  of  500/.  and  interest  at 
Jwe  per  cent  TTiorruis  Knight  was  a  party  to  the  deed  which 
contained  a  covenant  from  him  and  the  testatrix  for  payment  of 
the  mortgage  money  and  interest.  The  testatrix  died  soon  after, 
and  the  executor  of  Moses  ToghiB  paid  the  legacy  of  1,000/.  to 
her  executors.  After  satis&ction  of  the  mortgage  of  50021  and 
interest,  and  the  legacy  duty,  there  remained  a  suplus  of  423/.  in 
the  hands  of  the  testatrix's  executors.  It  appeared  upon  reference 
to  the  Master  that  the  testatrix  raised  the  50021  on  the  mortgage 
debt  for  the  purpose  of  assisting  Tlwmas  Knight,  and  that  the 
money  was  applied  by  him  to  his  own  use.  Upon,  the  death  of 
WUUam  Toghill\na  representatives  claimed  the  whole  of  his  legacy 
of  500/.  deducting  the  duty,  on  the  ground  that  where  a  specific 
legacy  is  pledged  or  chai^d  by  a  testator  the  legacy  remains,  and 
the  specific  legatee  is  entided  to  have  the  pledge  redeemed  out  of 
the  testator's  general  estate,  and  Sir  John  Leach,  M.  R.,  decided 
accordingly :  observing,  that  Thomas  Knight  could  not  claim  the 
legacy  given  to  him,  as  the  executor  of  the  testatrix  had  a  claim 
against  him,  for  the  same  amount:  and  that  the  same  principle 
applied  to  specific  legatees,  as  to  devisees  of  real  estate,  in  respect 
of  the  redemption  of  the  subject  of  the  gift,  out  of  the  general 
assets  of  the  testator. 

So  where  the  testator's  personal  estate  being  exonerated  from 
payment  of  his  debts,  the  legatee  of  railroad  shares  was  entided  to 
have  the  unpaid  instalments  paid  out  of  the  real  estates  devised  to 
trustees  to  be  sold  for  the  payment  of  his  debts  (^r). 

Upon  the  same  principle  a  devisee  of  a  chattel  real  subject  to  an 
incumbrance  created  by  the  testator  will  be  entided  to  have  the 
debt  discharged,  as  in  case  of  devise  of  real  estate  similarly  circum- 
stanced, as  noticed  in  a  future  chapter  (a). 

(tf)  3  Myl.  &  K.  868.  Lat.  475,  490.^   ^2.^J/^r.  ^S 

(z)  Blount  V.  HipkhUj  7  Sim.  51,  (a)  Ch.  xu.  sect.  in.  div.  2. 

and  see  Barry  y.  Harding^  1  J.  & 
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Upon  the  same  principle,  if  a  horse  were  specifically  given,  Rights  of  spe- 
which  the  executor  refused  to  deliver,  lest  there  should  be  a  de-  ^^inaf {^e^ 
ficiency  of  assets  to  pay  debts,  and  having  used  and  worked  the  executon. 
horse  a  considerable  time,  he  afterwards  offered  to  deliver  him  to  or  being  a 
the  legatee,   the  latter  may  insist   upon  the  value.     Or  if  the  j^ng^'ad'^of^deli- 
horse  had  been  unnecessarily  sold,  and  the  proceeds  applied  in  ▼e»7»  >t »  re- 
payment of  debts,  the  legatee  would  be  entitled  to  the  value  of  executors,  and 
the  animal,  with  interest,  fi-om  the  moment  it  was  so  disposed  ^j"i[®^^^^g  . 

of{b\  orunnecessa. 

It  may  be  considered  as  settled,  that  qfier  a  decree  obtained  in  "  f  ^°  .' 
a  suit  for  the  administration  of  assets,  the  Court  will  not  only  Jith"a  view  to 
restrain  executors  fi'om  selling  (c)  or  applying  specific  legacies  in  preserve  the 
discharge  of  debts,  but  enjoin  creditors  from  proceeding  at  law  for  the  lega. 
against  the  executors  (d),  upon  the  principle  that  the  assets  are  to  ^^^ 
be  administered  in  equity,  and  no  delay  or  injury  can  arise,  since 
the  funds  wiU  be  properly  apphed  under  the  eye  of  the  Court ; 
and  if  the  plaintiff  neglect  to  prosecute  the  decree,  a  defendant 
or  a  creditor,  who  had  proved  his  debt  before  the  Master,  will 
be  permitted  to  do  so  {e).     So  far  the  law  and  its  principle  are 
clear. 

But  it  may  happen  that  specific  legacies,  if  disposed  of,  may 
admit  of  no  adequate  compensation  to  the  legatees,  as  of  femily 
pictures,  &c. ;  and  that  an  executor,  from  malicious  motives,  may 
be  desirous  and  intend  to  apply  a  specific  legacy  to  pay  debts, 
although  the  general  assets  may  be  sufficient  to  satisfy  all 
demands :  and  for  the  purpose  of  affording  a  pretext  for  such  a 
procedure,  he  may,  in  collusion  with  a  creditor,  induce  such 
creditor  to  bring  an  action,  and  then  pretend  that  he  was  under 
the  necessity  of  paying  the  debt  with  the  specific  funds  as  the 
only  property  in  his  possession  with  which  he  could  discharge 
the  demand.  In  the  absence  of  authority,  it  may  be  presumed, 
that  in  the  first  case  a  Court  of  Equity  will  restrain  the  executor 
from  acting  contrary  to  his  duty,  and  in  opposition  to  the  testa- 
tor's intention ;  and  that  in  the  second,  the  Court  will  not  only 
enjoin  the  executor  from  disposing  of  the  specific  legacies,  but 
will  also  restrain  the  creditor,  even  before  decree,  from  receiving 
satisfaction  out  of  them,  in  consequence  of  legal  proceedings 


(b)  4  Ves.  563.  8  Ves.  520 ;   Perry  ▼.  Pkelips^  10 

(c)  See  Moseley's  Rep.  p.  376.  Ves.  39,  40 ;  Oilpin  v.  Lady  Sotah- 

(d)  Kenyan   y.    Worthington^    2  ampton^   18  Yes.  469 ;   Jackson  v. 
Dick.    668 ;    Broohe   y.    BeynMs,  Leaf,  1  Jac.  k  Walk.  229. 

1  Bro.  C.  C.  183 ;  Goate  v.  Fryer,  (e)  PoweU  y.  WaOworth^  2  Madd. 

3  Bro.  C.  C.  23 ;  Paxton  t.  Douglas^  183 ;  Sims  y.  Ridge,  3  Meriv.  458. 
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Leases  speci-  begun  and  continued  infravdulent  collusion  with  the  executor  (e). 
flcilW  devMed  j^  jg  however  clear,  that  the  Court  will  give  such  directions  to 
remainder.  the  executors  as  may  be  necessary  for  preserving  the  specific 
Effect  of  re-  property  to  the  legatees;  and  which  was  done  by  Lord  EUon  in 
fw'life!^*^""*  the  case  below  referred  to  (/>  ^LO^^^^i^/y^o/. 


Right  of  spe- 
cific legatees 
iu  remainder. 


Inventory. 

When  an  in- 
ventory and 
when  secnritj 
required* 


Sect.  VI.  We  shall  lastly  proceed  to  consider  the  Right* 
of  specific  Legatees  of  Goods  and  Chattels  in  remain- 
der, against  those  entitled  to  them  for  life. 

1.  When  an  inventory  or  security  will  be  required 

In  instances  where  parts  of  a  testator's  personal  estate  are 
specifically  bequeathed  for  Ufe^  with  an  executory  limitation 
after  the  death  of  the  tenant  for  life  to  another  person,  the  first 
legatee  must  sign  and  deliver  to  the  second  an  inventory  of  the 
chattels,  expressing  that  they  are  in  his  custody  for  life  only,  and 
that  afterwards  they  are  to  be  delivered  and  remain  to  the  use 
and  for  the  benefit  of  the  second  legatee  (e).  But  it  seems  to 
have  been  the  ancient  practice  of  the  Court  of  Chancery  to 
require  the  person  entided  to  the  partial  interest,  to  give  security 
to  or  for  the  benefit  of  the  legatee  appointed  to  succeed  him  (y). 
The  practice,  however,  became  gradually  altered  as  above  stated, 
upon  a  conviction,  that  requiring  fix)m  the  first  legatee  only  an 
inventory  of  the  property  specifically  bequeathed,  was  attended 
with  more  equal  justice  to  both  legatees.  Besides,  as  the  testator 
had  thought  proper  to  entrust  the  first  legatee  with  the  personal 
use  of  the  articles  for  life,  it  was  not  for  the  Court  to  destroy 
that  confidence,  except  under  special  circumstances.  But  if  such 
circumstances  be  shown  and  proved  as  would  make  it  dangerous 
to  trust  the  chattels  in  the  hands  of  the  first  legatee,  without 
taking  a  sufficient  security,  as  in  the  instance  of  insolvency,  such 
security  will  be  required.  In  foley  v.  Bumell  (y).  Lord  Thurlow 
thus  expressed  himself:  ^^  The  cases  as  to  tenant  for  Ufe  giving 
security  for  the  goods,  have  been  overruled,  and  the  Court  now 
demands  only  an  inventory;  which  is  more  equal  justice,  since 
there  ought  to  be  danger  in  order  to  require  security," 

2.  Effect  of  renewal  of  leases  by  specific  devisees  for  life. 


(e)  Alsager  v.  Rowley^]  6  Yes. 
750. 

(/)  Clarke  v.  Lord  Ormonde^ 
about  Aprily  1821,  since  reported, 
1  Jacob,  108. 


(e)  3  P.  Wms.  836 ;    1  Atk.  471 ; 
2  Atk.  82. 

(/)  9  Mod.  93 ;  2  Vern.  453. 

(g)  1  Bro.  C.  C.  279,  and 
Rous  V.  NobUy  2  Vern.  249. 
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It  has  occurred  that  devisees  of  partial  interest  in  terms  for  LeaMs  tpeci- 

years  have  renewed  them,  and  questions  have  arisen  between  J^ij/|f,]Jin 

those  devisees  and  the  persons  appointed  by  the  will  to  take  them  remajpder. 

in  remainder^  upon  the  subject  of  the  beneficial  interests  in  the  If  a  term  tpe- 

new  leases.    But  the  following  rule  appears  to  be  firmly  settled,  for°ufe''^^d^  {^ 

viz.  that  if  a  term  for  years  be  iriven  to  J.  for  life,  with  an  remainder  be 

renewed  dt 

executory  devise  to  B.  after  ^.'s  death,  and  A.  surrender  the  old  first  taker,  he 
and  take  a  new  lease,  A.  will  hold  the  renewed  lease  upon  the  '"^^  ^jj^  '* .  . 

,  ,       ^      upon  toe  ongi* 

trusts  of  the  old  one ;  upon  the  principle,  that  it  being  manifesuy  nal  tnuta. 
the  intention  of  the  testator,  in  giving  a  renewable  interest,  that 
the  renewed  interest  should  enure  for  the  benefit  of  all  the 
peisons  interested  in  the  old  term,  a  Court  of  Equity  will  not 
permit  that  intent  to  be  defeated.  It  therefore  holds  A.  to  be  a 
tnistee  of  so  much  of  the  renewed  term  as  shall  remain  after  his 
death,  for  the  benefit  of  JB.  (A). 

So  it  will  be  if  the  testator  were  only  tenant  firom  year  to  year.  So  tlto,  if  the 
and  bequeathed  the  fium  to  A.  and  B.  successively  as  above,  and  i«,t  had  been 
A.  procured  a  lease  of  it  for  a  term  of  years ;  because  the  testator  a««l7  « ««- 

\  ,  ,  .  •  1   J        j«  nancy  fipom 

having  an  interest  at  his  death,  which  he  was  entitled  to  dispose  year  to  year, 
of  ({),  the  first  legatee  is  not  allowed  to  take  the  new  lease, 
except  upon  the  trusts  of  the  will ;  the  case  being  in  principle 
the  same  as  that  before  proposed:  and  it  is  indifierent  whether 
the  renewal  be  made  by  the  tenant  for  life,  or  by  an  executor  or 
tnistee  (/). 

Thus  in  James  v.  Dean  (A),  a  testator  gave  ^'  all  the  estate  and 
interest"  he  should  have  at  his  death  in  certain  leasehold  premises 
(describing  them)  to  A.  for  life,  remainder  to  A,  C.  and  D.  The 
lease  under  which  he  held  the  estate  expired  some  time  before 
his  death,  but  he  continued  in  possession,  and  became  tenant 
jfrom  year  to  year  at  an  annual  rent  A.  was  executrix  as  well  as 
tenant  for  life,  and  obtained  a  new  lease ;  and  the  questions  were 
two;  1st,  whether  the  testator  had  at  his  death  such  an  interest 
as  could  and  did  pass  by  his  will :  and  2dly,  supposing  that  to 
be  so,  whether  it  was  such  an  interest  as  precluded  A.^s  renewing 


(A)  ToMterY. Marriott^ AmhheeS;  Randall  y.  RusseU,  3  Meriv.  190, 

Eawe  y.  CTiiehester,  ibid.  715;  Pick-  196;  also  1  Ball  &  Beat.  46 ;  Mid- 

ering  y.  V<ndes^  1  Bro.  C.  C.  197 ;  vany  y.  DiTZtm,  ibid.  409,  411 ;  Wtn- 

tee  abo  Fitzroy  v.  Howard^  3  Rubb.  ^awe  y.  Tighe,  2  Ball  &  Beat.  195, 

225.  205;    Effre  v.  Dolphirij  ibid.  290, 

(0  Doe  y.  Porter^  8  Term  Rep.  298  ;  Hardman  v.  Johruony  3  Meriv. 

13.  347 ;  Oiddings  v.  Oiddmgs,  3  Ross. 

(j)  8  Meriv.  196.  241. 

(A)    11  Yes.  883,  895,  and   see 


318  Bights  of  Specific  Legatees^  [Ch.  iv. 

Leases  specift-    for  her  sole  and  ezdusive  benefit ;  and  Lord  Eldcn  determined 
n^fifelmdhi     ^^  questions  in  the  affirmative,   upon  the  principles  before 

remainder.  Stated. 

Contributions 

on  renewals.  3    y^hen  tenant  for  life  renews  a  lease  bequeathed  to  him, 

Bnt  tenant  for  and  to  Others  in  remainder,  to  which  new  interest  a  Court  of 
mainderman  Equity,  as  we  have  seen,  attaches  the  trusts  of  the  old  lease ;  the 
to^Aetow**?  remaindermen  have  a  right  to  call  upon  the  tenant  for  life  to 
ccmtribute  so  much  of  the  fine  as  is  proportionate  to  his  actual 
proportion  to  enjoyment  of  the  new  term,  the  old  rule  of  contributing  one- 
o?th°^°^"n°*  third  of  the  whole  being  now  exploded  (/).  The  following  in- 
rest.  Stance  will  show  what  are  the  conditions  upon  which  the  persons 

in  remainder  will  be  entitled  to  the  trust  of  the  renewed  lease. 
Suppose  ^.  to  be  tenant  for  life  of  a  term  under  a  devise  as 
above,  and  to  renew  for  twenty-eight  years,  when  twelve  of  the 
old  term  were  unexpired.  Suppose  also  A.  to  have  enjoyed 
nine  years  of  the  new  term,  after  the  expiration  of  the  twelve 
Instances  how  years,  residue  of  the  original  term.  Lord  Thurhw  declared,  that 
arranged.  ^®  Master  ought  to  take  the  sum  paid  by  A.  for  renewal  of  the 

lease,  as  the  value  of  the  term  purchased,  viz.  the  term  of  twenty- 
eight  years,  to  commence  at  the  end  of  the  twelve  years.     That 
the  Master  should  then  consider  the  value  of  the  term  of  nine 
years  after  the   existing  term,  and  what  the  term  of  nineteen 
years  after  the  existing  term,  and  the  nine  years  was  worth,  the 
latter  being  the  proportion. to  be  paid  by  the  remainderman. 
Compound  in-        With  respect  to  interest  to  be  allowed  to  A.  on  the  fine  paid  in 
to'i^ani*for^    /wospccft^,  t,  €»  for  the  enjoyment  of  the  new  term  after  the  twelve 
life  on  fine  paid  years  of  the  old  would  have  expired,  and  during  which  period  A. 
^  '"'  would  have  been  entided  to  enjoy  the  estate,  if  no  renewal  had 

been  made.  Lord  Thurlaw  declared,  that  as  the  value  of  the 
lease  was  calculated  on  compound  interest,  A^  should  be  allowed 
compound  interest  at  four  per  centy  to  be  computed  upon  the 
proportional  value  of  the  nineteen  years'  term  to  the  whole 
expense  of  renewal,  and  up  to  the  death  of  ^. ;  fi-om  which  time 
as  A.^s  legal  personal  representatives  only  stood  in  relation  to  the 
remainderman  as  common  creditors,  they  were  merely  entided 
to  simple  interest  Which  arrangement  his  Lordship  considered 
to  be  the  justice  of  the  case ;  since  as,  on  the  one  hand.  A, 
could  not  renew  for  his  own  benefit,  so  on  the  other,  the  remain- 
derman should  not  be  permitted  to  take  the  renewal  at  A**s 


(0  See  White  Y.  White,  9  Ves.  654 ;  Reeves  v.  Creevnck,  3  Yo.  &  C.  (E.),  715. 
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expense  (m).     And  it  19  to  be  observed,  that  there  is  no  diflFer-  Lease  Bpeeifi- 
ence  in  relation  to  this  subject  between  a  renewable  term  for  ?^7.J*®^^ 

J  ,  for  Iif6  and  in 

years,  and  a  renewable  lease  for  lives  (n).  remainder. 

The  same  rule  of  construction  appears  to  apply,  but  in  a  Contribation 
different  manner,  when  the  renewable  leasehold  estate  is  be-  onrgn^wala. 
queathed  to  trustees^  in  trust  for  A.  for  life,  remainder  to  J5.  for  Same  nde  at 
life,  remainder  to  C:  with  a  direction  to  renew  and  pay  the  "^O^ 
fine  out  of  the  rents  and  profits.    It  seems  to  be  the  duty  of  "fo'Hvea. 
the  trustees,  in  such  a  case,  to   provide  an   accumulating  fund  Manner  of  rais- 
out  of  the   rents  and  profits  during  the  enjoyment  of  J.  to  mjr  fines  when 
answer  the  renewals  to  be  made  in  his  time ;   and  to  pursue  directed  to  re- 
the  same  conduct  during  the  life  of  B.    If  the  trustees  omit  ^"Jut^/ 
to  renew  at  proper  times  during  the  lives  of  A.  and  B,  so  as  ^nts  and  pro- 
that  the  fine  for  renewing  become  greatly  enhanced  upon  Cs 
succeeding  to  the  estate,  they  (the  trustees)  will  be  personally 
liable  to  C ;  and  they  will  be  entitled  to  resort  to  the  assets  of 
A,  and  B.  for  repayment     But  suppose  B.  to  have  been  a 
married  woman,  the  wife  of  A.y  to  whom  therefore  no  neglect  or 
misconduct  could  be  imputed  for  non-renewals  in  A.^%  lifetime, 
her  estate  would  be  only  answerable  to  the  trustees  for  so  much 
of  the  rents  of  the  leasehold  estate,  as  she  after  A's  death 
received,  and  which  ought  to  have  been  appropriated  as  a  fimd 
for  a  renewal,  and  not  for  the  excess  of  the  fine  occasioned  by 
not  renewing  at  the  usual  and  proper  times  during  ^.'s  life. 
The  following  case,  as  fijially  determined  by  Lord  Eldon  on 
appeal,  established  the  foregoing  observations: 

In  Lord  Montford  v.  Lord  Cadogan^  first  decided  by  Sir  fFUHam 
Grant  (o),  a  renewable  lease  of  forty  years,  was  by  marriage  set- 
tlement in  1772,  vested  in  trustees,  with  the  benefit  of  renewal, 
to  hold  for  the  remainder  of  the  original  term,  and  for  all  renewed 
terms  in  trust  for  Lord  Montford  till  the  marriage.  Aft;erward8 
the  trustees  were  directed  to  pay,  with  the  rents,  issues,  and  profits, 
the  fines  and  expenses  of  renewal  and  the  costs  of  executing  the 
trusts;  and  after  payment  of  such  rent,  costs,  charges  and 
expenses,  and  performance  of  the  covenants,  &c.  the  premises 
were  to  be  holden  by  the  trustees  in  trust  to  permit  Lord  Mont-' 
ford  to  receive  the  rents  for  life,  and  in  like  manner  to  suffer 

(m)  NighUngaleT^Lawsanj  1  Bro.  roughs  2  Mjl.  &  E.  122;  Jones  y, 

C.  C.  443,  ed,  by  Belt ;  1  Cox,  181,  Janee,  10  Jur.  516.  ^f-^ats  4^4^ 

and  vide  Lord  EldatCs  observations  (n)  9  Ves.  559 ;  2  Bro.  C.  C.  243. 

in  Wkite  t.  IFftOe,  9  Yes.  558;  Oid-  (o)  17  Yes.  485,  et  vide  Lord  Mil- 

dhige  Y.  CHddingSy  3  Russ.  260 ;  Earl  HngUm  v.  Earl  of  Mulgrax)e<i  3  Mad. 

of  ShafUtHniry  v.  Duke  of  MaHbo-  491 ;  5  Mad.  471,  S.  P. 
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Lady  Montfard  (his  intended  wife)  if  she  were  the  survivor  to 
take  the  rents  for  life ;  and,  after  the  death  of  the  survivor,  to 
raise  by  mortgage  or  sale  any  deficiency  of  younger  children's 
portions  provided  by  the  deed :  and  if  there  should  be  a  residue 
of  the  leasehold  estate,  in  trust  to  permit  his  first  son  to  receive 
the  rents  until  he  attained  twenty-one,  and  then  to  assign  the 
estate  to  him.  The  lease  was  renewable  at  the  expiration  of 
every  fourteen  years;  and  Lord  Montford  died  in  1799,  after 
enjoying  the  estate  for  twenty-seven  years;  but  the  trustees 
neglected  to  renew,  and  permitted  his  Lordship  to  receive  all  the 
rents  during  his  life.  Lady  Montford  survived  him,  and  was  in 
possession,  as  the  second  tenant  for  life,  fix>m  1799  to  1808, 
when  she  died,  and  was  succeeded  by  the  plaintiff,  the  only  issue 
of  the  marriage.  The  lease  ought  to  have  been  renewed  in  1785 
and  in  1800;  and  it  appeared  that  after  the  renewal  in  1786 
ought  to  have  been  made.  Lord  Montford  assigned  his  Ufe  estate 
to  Lord  Howe.  Under  those  circumstances.  Sir  WUliam  Grant 
decided  the  foUovring  points.  First,  that  the  present  was  a  case 
of  contribution.  Secondly,  that  Lord  Mantford^s  assets,  if  suffi- 
cient, were  first  appUcable  to  make  good  so  much  of  the  fine  as 
corresponded  with  the  period  of  his  enjoyment  Thirdly,  that 
Lady  Montford  his  vndow,  the  second  tenant  for  life,  v^as  in  like 
manner  answerable  for  the  period  of  her  possession;  and  that  the 
residuaiy  rents  during  her  life  were  liable  to  be  impounded  to 
make  good  the  demand  against  her.  Fourthly,  that  the  trustees 
were  answerable  for  the  deficiency  of  any  of  those  funds:  and 
lasdy,  that  the  trustees,  having  in  breach  of  their  duty,  permitted 
the  whole  of  the  rents  to  be  received  by  Lord  Montfordy  could 
not  call  upon  Lord  Howe,  his  assignee,  as  standing  in  his  place, 
for  a  contribution,  or  to  exempt  them  firom  any  part  of  their 
responsibility. 

The  last  decree  was  partially  confirmed  and  in  part  altered  by 
Lord  JEldon,  by  whom  it  was  considered  on  appeal  (p).  The 
liability  of  the  trustees  and  the  exemption  of  Lord  Howe  were 
assented  to  by  him,  but  as  a  larger  fine  for  a  renewal  was 
required  in  consequence  of  the  omission  of  the  trustees  to  renew 
for  twenty-eight  years,  his  Lordship  declared,  that  Lady  Mont- 
ford^s  estate  was  not  Uable  to  the  trustees  for  such  excess ;  since 
aa  a  married  woman  she  was  not  chargeable  with  any  default  of 
renewal  during  her  marriage ;  and  his  Lordship  fiirther  observed, 
that  Lady  Montford  in  ^'1799,  was  entitled  by  the  settlement  to 


(p)  19Ves.  685. 
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possession  of  this  leasehold  estate^  under  a  lease  renewed  in  1786  Leases  specifi- 
for  fourteen  years,  in  addition  to  twenty-six  years  then  remaining  J^Yife  imdin 
unexpired,  with  a  fund  accumulating  for  the  fine  to  be  paj^  on  remainder. 
the  next  renewal  in  1800.     If,  therefore,  this  was  to  be  thus  An  aocumttlat. 
understood,  that  as  Lord  Mantford  enjoyed  6*001  1772  to  1799,  refts*ought  to 
and  Lady  Mantford  fix)m  1799  to  the  year  1808,  when  a  fine  be  provided  by 

I.  ,  •11  1  t_j  *"®  trustees  to 

exceeding  3,000il  was  paid,  that  sum  was  to  be  remembered  as  answer 
between  his  and  her  estate  in  this  proportion,  viz.,  his  estate  was  *«»«^«^ 
to  be  charged  according  to  the  amount  of  the  rents  between  1772 
and  1799,  and  she  was  to  pay  according  to  the  rents  firom  1799 
to  1808."  In  those  respects  die  original  decree  was  altered  with 
an  additional  declaration  that  Lord  MimtfanTs  estate  alone  was 
answerable  to  the  trustees  for  the  increase  of  the  fine  required 
after  a  lapse  of  twenty-eight  years  (q). 

In  the  case  of  Colegrave  v.  MavJby  (r),  Francis  Maviby  was 
entitled  to  renewable  leaseholds  for  twenty-one  years  under  his 
marriage  settlement  as  tenant  for  life,  with  the  ultimate  limitation, 
in  de&ult  of  issue  male  of  the  marriage,  to  himself,  his  executors, 
administrators,  and  assigns.  By  his  will  in  1774,  he  bequeathed 
this  leasehold  property,  and  the  interest  in  all  future  renewed 
leases  to  trustees,  in  trust  (as  far  as  the  rules  of  Law  and  Equity 
would  permit),  for  the  use  and  benefit  of  the  persons  entitled  to 
the  testator's  freehold  estate  under  a  settlement  of  even  date 
with  his  will :  and  he  directed  his  trustees  out  of  the  rents  and 
annual  produce,  to  pay  the  rents  and  perform  the  covenants  of 
the  leases  and  all  fiiture  leases  thereafter  to  be  made ;  and,  in 
the  next  place,  to  appropriate  an  adequate  fund  for  renewals  firom 
time  to  time,  and  to  stand  possessed  of  the  said  leaseholds  and 
all  subsequent  terms  therein,  upon  the  trusts  before  referred  to. 
In  1778,  Francis  Manby  surrendered  the  lease,  and  took  a  re- 
newed lease  firom  the  Warden  of  the  Hospital  of  Meery  and  in 
1780  died  without  issue.  The  trustees  renounced.  Under  the 
limitations  in  the  settlement  of  1774  referred  to  by  the  will, 
Thomas  Manby  became  entitled  as  tenant  for  life;  upon  whose 
death  in  1786,  John  Manby ^  as  tenant  for  life  in  remainder, 
entered  into  possession,  and  renewed  the  leases  about  the  end  of 
every  seven  years,  until  the  2nd  of  Fehrwaryy  1805,  when  a 
renewed  lease  for  twenty-one  years  was  granted  upon  a  fine  of 
300iL  In  1812,  upon  application  for  a  fresh  renewal,  a  fine  of 
4,412/L  was  demanded,  which  being  deemed  exorbitant,  the  lease 
was  suffered  to  run  on.     Further  application  for  renewal  waa 


(^)  19  Ves.  640.  (r)  6  Mad.  72. 
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made  in  1817,  but  it  was  refused.    John  Manby  enjoyed  the 
rents  during  his  life,  and  upon  his  death  in  January,  1819,  the 
plajntifF  fViUiam  Colegravey  became  entided  as  tenant  in  taSl 
under  the  deed  and  will  of  1774  to  the  lands  setded  and  devised 
by  Francis  Manby.     On  the  2nd  of  Fehruary,  1819,  CoUgram 
renewed  the  lease,  paying  a  fine  of  9,2472.,  and  filed  his  bill 
against  Harriet  Manby,  the  widow  and  sole  executrix  of  John 
Manby,  to  obtain  out  of  his  assets,  payment  of  a  due  proportion 
of  the  fine  and  expenses  of  renewal     The  first  question  in  the 
cause  was,  whether  the  renewed  lease  passed  by  the  will,  which 
was  decided  in  the  afiirmative  by  Sir  John  Leach,  V,  C;  and 
upon  the  other  point,  as  to  the  payment  of  a  proportion  of  the 
fine  out  of  the  assets  of  John  Manby,  the  decree  declared,  that  it 
was  the  duty  of  the  trustees  to  have  received  out  of  the  annual . 
rents  of  the  premises  a  sufficient  sum  for  renewal,  and  referred  it 
to  the  Master  to  inquire  what  would  have  been  a  reasonable  sum 
to  have  been  paid  for  renewal  of  the  lease  for  a  further  term  of 
seven  years,  provided  it  had  been  renewed  on  the  2nd  day  of 
FAruary,  1812;  and  what  would  have  been  a  reasonable  sum  to 
be  paid  on  the  2nd  of  February,  1819  for  the  like  renewal  for  a 
further  term  of  seven  years,  provided  it  had  been  renewed  on 
that  day :   and  the  Master  was  to  consider  what  would  have 
been  a  reasonable  deduction  on  account  of  the  testator  having 
died  on  the  5th  of  January,  1819,  before  the  time  of  the  second 
renewal;  and  it  was  ordered  that  such  deduction  should  be  made 
out  of  the  sums  which  should  have  been  paid  for  such  renewals. 
The  above  decree  of  Sir  John  Leach  was  confirmed  upon  appeal 
to  Lord  Eldon  {s). 

The  last  cases  appear  to  have  settled  the  manner  in  which 
fines  for  renewals  are  to  be  provided,  when  they  are  directed  to 
be  paid  by  trustees  out  of  the  rents  and  profits  of  the  estate 
assigned  or  devised  in  trust  for  persons  in  succession.  It  seems 
very  difficult  to  reconcile  with  them  the  case  of  AUan  v.  Backr 
house  {£).  There  leasehold  estates  held'  for  three  lives  were 
vested  in  trustees  to  the  use  of  James.  AUan  for  life,  remainder 
to  George  AUan  the  elder,  for  life,  remainder  to  trustees  for 
George  AUan  the  younger,  for  life,  remainder  in  trust  for  his 
first  and  other  sons  in  tail'  male,  with  remainders  over;  and  then 
followed  the  direction  to  the  trustees  to  renew  the  leases,  with  a 
declaration  that  the  fiues^  &c.  should  be  raised  and  paid  out  of 


(0  2  Rubs.  238. 
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the  rents  and  profits  of  any  other  part  of  his  freehold  estate,  &c  Leasos  specifi- 
(also  vested  in  the  trustees) :  and  he  declared  that  the  renewed  foj^fif^*,^^^^ 
leases  should  be  made  upfon  the  same  trusts  as  before  expressed  remainder. 
of  his  freehold  and  copyhold  estates.  .  James  Allan  continued 
in  possession  from  the  year  1785  to  January  1790,  when  he 
died,  and  was  succeeded  by  George  Allan  the  elder,  who  con- 
tinued in  possession  from  the  latter  period  until  his  death  in 
May  1808  ;  and  then  George  Allan  the  younger,  (the  last  tenant 
for  life)  entered  as  next  in  reminder.  During  the  possession  of 
George  AUanihe  elder  in  1804,  one  of  the  lives  dropped;  and  in 
1808  another  fell  in,  upon  which  George  Allan  the  younger 
applied  to  the  Court  for  its  opinion  and  direction  as  to  the  raising 
the  fines  for  the  renewals;  and  Sir  Thomas  Humer,  M.  R., 
then  V.  C,  declared  that  the  fines  were  to  be  raised  by  mortage 
or  sak,  and  that  George  Allan  the  younger,  should  contribute  in 
proportion  to  the  advantage  he  derived  from  the  renewals. 

According  to  that  decree,  James  Allan  and  Cfeorge  AUan  the 
elder  were  permitted  to  receive  the  whole  of  the  rents,  without 
contributing  any  part  of  them  to  the  renewals  which  had  become 
neceasaiy.  The  present  was  the  case  of  a  tnut,  and  the  trustees 
were  directed  to  raise  the  fines  for  renewak  out  of  the  rents  and 
profits.  Then  according  to  Lord  Montford  v.  Lord  Cadogan, 
before  stated,  (and  there  is  no  difference  between  a  renewable 
term  for  years  and  a  lease  for  lives  renewable)  (u),  the  trustees 
ought  to  have  provided  a  fund  out  of  the  annual  rents  and  profits 
from  the  year  1785,  sufficient,  upon  a  fidr  calculation  firom  the 
usual  tables  of  the  probable  continuance  of  the  existing  lives,  to 
answer  the  fine  upon  renewal  on  the  dropping  of  one  of  thenu 
By  tins  method,  all  the  tenants  for  life  would  have  received 
equal  benefits  under  the  trust,  as  must  have  been  intended  by 
the  testator.  In  that  case  probably  there  woidd  have  been  no 
occamon  to  resort  to  a  mortgage  or  sale,  which  could  not  have 
been  in  contemplation  of  the  testator,  as  he  did  not  confine  the 
raising  of  the  fines  to  the  rents  of  the  leasehold  estates,  but 
included  in  the  trust  the  rents  and  profits  of  his  other  real  pro- 
perty. The  rents  of  all  his  real  estates  were  included  in  the 
trust  to  raise  the  fines,  which  clearly  showed  his  intention,  that 
by  rents  and  profits  he  intended  annual  rents  and  profits,  and 
which  were  applicable  to  raise  the  fines  before  any  part  of  the 
corpus  of  the  estates. 

This  seems  to  have  been  the  foundation  of  Lord  Thurhw's 


(«)  Bj  Lord  EUloHy  9  Ves.  669, 
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Leases  specifi.  decree  in  Stone  v.  TTieed  (r),  in  which  the  testator  devised  to 
for  ufe  anTb  trustees,  a  leasehold  estate  which  he  held  for  lives,  together  with 
remtinder.  all  his  Other  real  property,  and  the  residue  of  his  personal  estate, 
upon  trust,  out  of  the  rents  and  profits  of  the  real,  and  the 
interest  and  produce  of  the  personal  estate,  to  pay  an  annuity  to 
J,  for  life,  and  then  to  pay  the  rents  and  profits,  and  interest  and 
produce,  to  B.  for  life,  and  fi'om  that  time  to  pay  an  annuity  to 
C,  for  life ;  and  on  further  trust  to  pay  the  reminder  of  the  rents 
and  profits,  interest  and  produce,  to  the  children  of  C.  for  main- 
tenance, and  to  convey  to  them  the  real,  and  pay  the  principal  of 
his  personal  estate,  at  their  ages  of  twenty-one;  but  if  there 
should  be  no  child  or  children,  or  there  being  such,  all  of  them 
should  die  under  twenty-one,  remainder  to  the  plainttfi;  Mrs. 
Stone,  Then  followed  a  direction  to  the  trustees  to  renew  the 
lease  when  necessary,  and  to  place  at  interest  the  overplus  rents 
of  his  real,  and  also  his  personal  estate.  The  testator  died  in 
1778.  B.,  the  tenant  for  life,  died  in  August  1780;  when  the 
plaintiff,  Mrs.  Stone,  succeeded  to  the  estate.  In  May  1780,  a 
life  dropped,  and  in  January  1781  the  trustees  renewed,  and 
paid  a  fine  of  222L  Vs.  lOd.  Another  life  dropped  in  1786, 
and  in  March  1 787  a  fine  on  renewal  was  paid  by  the  trustees ; 
which  sums  were  satisfied  out  of  the  rents  and  profits  of  the 
aggregate  fund  of  real  property  vested  in  them  for  the  purpose, 
(the  personal  property  not  being  productive);  and  it  was  the 
effect  of  Lord  TTiurlow^B  decree  to  establish  those  payments: 
his  Lordship  declaring  that  the  testator's  whole  property  was 
made  a  general  fund  and  one  trust,  and  that  the  trustees  were 
to  use  the  whole  estate  according  to  the  will;  that  the  whole 
fund,  the  rents  and  profits,  (the  personal  estate  not  being  pro- 
ductive,) must  pay  the  expenses  of  the  trust;  and  that  the  produce 
of  the  whole  must  be  first  applied  to  the  purpose  of  the  renewals. 
It  seems  a  consequence  fi*om  the  last  case,  that  if,  in  AUan  v. 
BachJumsey  it  were  not  the  duty  of  the  trustees,  as  in  Lord  Mont- 
ford  V.  Ijord  Cadogan,  to  provide  out  of  the  rents  an  accumu- 
lating fimd  for  renewals:  yet  before  a  mortgage  or  sale  of  the 
leasehold  estates  was  directed,  the  rents  and  profits  of  the  tes- 
tator's other  estates  should  have  been  first  applied,  which  appear 
in  the  argument  to  have  been  considerable;  so  that  in  this  respect 
the  two  cases  of  Stone  v.  Theed,  and  AUan  v.  Bojckhouse,  do  not 
agree.  Probably  the  following  may  be  considered  the  rules 
applicable  to  the  present  subject : 

(p)  2  Bro.  C.  C.  24a. 


Sect,  vi.]       against  prior  Tenants  for  life.  325 

First  That  when  leaseholds  for  years  renewable  at  certain  pe-  Leases  specifi- 
riods  are  vested  in  trustees  for  persons  in  succession  for  life,  with  5*1^.^6^1^^ 
a  direction  to  renew  and  pay  the  fines  out  of  the  rents  and  profits,  remainder. 


such  fines  ought  to  be  annually  provided  for  by  the  trustees  Contribations 
appropriating  an  accumulating  fund  out  of  those  rents.  ^^  renewals. 


Probable  rules 

Second.  That  the  principle  of  the  rule  seems  applicable  to  subject, 
'instances  where  leaseholds  for  lives  are  so  devised;  the  calcu- 
lation of  the  period  of  renewal  to  be  made  as  before  described, 
the  tenants  for  life  previous  to  such  renewal  being  entitled  to 
any  excess  of  the  accumulating  fund  in  the  event  of  a  renewal 
not  being  necessary  within  the  estimated  period,  and  conse- 
quently obliged  to  contribute  in  aid  of  that  fund  if  the  time  for 
renewal  happen  within  the  above  period.  But  that  if  a  renewal 
became  necessary  within  a  week,  or  a  very  short  time  after  the 
death  of  the  testator,  so  as  that  the  fine  cannot  be  paid  out  of  the 
annual  rents,  it  is  presumed  that  necessity  \viil  authorize  the  fine 
to  be  raised  by  mortgage,  the  interest  of  which  must  be  paid  by 
the  tenants  for  life.     And 

Third.  That  when  not  only  the  leasehold  for  lives,  but  other 
real  estates  are  devised  to  trustees  as  an  aggregate  fund  to 
answer,  out  of  the  rents  and  profits,  the  fines  for  renewing  the 
leaseholds,  and  the  fund  is  limited  in  succession  to  several 
tenants  for  life,  the  whole  of  the  rents  must  be  applied  in  per- 
formance of  the  trust  before  any  part  of  the  aggregate  fund  can 
be  mortgaged  or  sold  for  the  purpose  (v).  But  supposing  the 
rents  of  the  aggregate  property  in  the  hands  of  the  trustees  to  be 
sufficient,  and  the  leaseholds  for  lives  are  devised  to  one  class  of 
individuals,  and  the  other  estates  to  another  class,  it  is  conceived 
that  the  rents  ought  to  be  marshalled,  2.  e.  the  rents  of  the  lease- 
holds and  the  rents  of  the  other  estates  ought  to  contribute  pro 
rata  in  satisfaction  of  the  demand. 

Where  a  testator  directs  his  trustees  to  raise  sums  for  payment 
of  fines  on  admission  to  copyholds,  or  for  renewal  of  leases,  rents, 
repairs,  and  other  outgoingsi,  out  of  the  annual  rents  and  profits, 
or  by  sale,  mortgage,  or  other  disposition  of  the  estate,  it  is  the 
du^  of  the  trastees  to  raise  the  sums  required,  either  out  of  the 
annual  rents,  or  by  sale  or  mortgage,  so  as  best  to  e£fectuate  the 
testator's  intention:  that  is,  to  use  the  power  of  sale  or  mortgage, 

(9)  See  alflo  per  Sir  John  Leachf  of  Marlbarcughy  2  Mjl.  &  E.  121, 
M.  B.,  in  Lord  Shaftesbury  v.  Duke      123. 
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where  the  purpoee  cannot  be  answered  by  the  annual  rents  and 
profitSi  and  out  of  annual  rents  and  profits,  to  discharge  annual 
payments. 

In  the  following  case,  a  gross  sum  for  the  immediate  fine 
on  admission  to  copyhold  far  exceeding  the  annual  rental  of 
the  estate  was  directed  to  be  raised  by  sale  or  mortgage.  The 
case  alluded  to  is  Pbyters  v.  Abbott  (to).  There  the  testator  de- 
vised his  real  estates  to  trustees  upon  trust  out  of  the  rents  and 
profits,  or  by  mortgage,  sale,  or  other  disposition,  to  raise  sums 
necessary  for  payment  of  fines  and  fees  cm  admittance  of  the 
trustees  to  his  copyholds,  repairs,  land  tax,  quit  rents,  and  other 
outgoings,  and  the  expenses  of  the  trusts;  and  subject  thereto  to 
pay  his  wife  a  clear  annuity  of  25021  for  her  life,  and  the  residue 
to  his  daughter,  Elizabeth  Wright,  for  her  separate  use  for  life, 
with  remainders  over.  The  annual  rental  of  the  fireehold  and 
copyhold  estates  amounted  to  BOOL,  the  fines  payable  immediately 
amounted  to  1,400/,  besides  expenses.  Two  questions  arose^ 
the  finst  respecting  the  fund  out  of  which  the  fines  were  to  be 
raised ;  and  the  second,  as  to  the  contribution  to  be  made  by  the 
daughter,  the  tenant  for  lifci  Sir  John  Leach,  M.  R.,  was  of 
opinion  that  the  testator  intended  to  give  the  trustees  authoritjr 
to  raise  the  requisite  sums  by  sale  or  mortgage  when  required ; 
and  that  as  the  widow's  annuity  was  given  her  in  lieu  of  dower, 
and  could  not  wait  for  satisfaction  until  the  fines  were  paid  out 
of  the  annual  rents  and  profits,  his  Honor  expressed  his  opinion 
that  the  fines  should  be  raised  by  sale  or  mortgage;  and  that  the 
daughter,  the  tenant  for  life,  should  bear  no  further  biuthen  in 
respect  of  such  fines  than  the  interest  of  the  mortgage. 

In  Crarmstone  v.  Grant  (x\  the  leaseholds  were  directed  to  be 
sold  to  pay  the  expenses  under  special  circumstances. 

Where  the  testator  directs,  that  the  persons  for  the  time  being 
in  possession  under  his  will  shall  continually  renew  the  leases,  a 
tenant  for  life  will  be  bound  to  bear  the  expense  of  renewal,  and 
his  assets  will  be  liable  for  the  neglect  (y). 

In  Greenwood  v.  Evans  (z),  leaseholds  for  lives  were  devised  in 
trust  for  parties  in  succession,  with  a  direction  to  renew  out  of 
rents  and  profits,  or  by  mortgage;  the  trustees  and  executors  bad 
out  of  the  personal  estate  applied  a  sum  of  1,1531  in  renewing  a 
lease ;  and  to  provide  a  fund  for  the  payment  of  the  fine  upon  a 


(w)  2  Myl.  &  K.  97. 
(x)  1  CoU.  (C),  577. 
(y)  Bemetty.  CoUey,  5  Sim.  181, 
coiitirucd  2.MjL  &  K.  225;    sec 


also  WadUy  v.  Wadley,  2  CoU.  (C), 
11. 
(2)  4  Beav.  44. 
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fhtiire  renewal,  they  etfected  a  policy  of  insurance  on  the  lives  of  Jjmms  spedfi. 
the  persons  named  in  the  lease,  for  the  sum  of  1,15021 :  in  taking  f*^^^^'^ 
the  accounts  of  the  testator^s  estate,  these  payments  were  disal-  remainder, 
lowed  by  the  Master;  Lord Za7t^dafe,M.R.,  during  the  argument,  Coutribiitioiit 
obserred  on  the  very  great  difficulty  which  arose  in  cases  of  this  ^  ««wral«, 
description,  in  arranging  the  liabilities  of  the  parties  entitled  in 
succession  to  renewable  leaseholds.  He  remarked,  that  if  a  tenant 
for  life  was  bound  only  to  keep  down  the  interest  on  a' mortgage 
effected  for  the  purpose  of  renewing,  the  party  in  remainder  might 
become  entitled  to  the  lease  when  nearly  expiring,  and  yet  have 
to  bear  the  whole  of  the  principal  money  raised  by  mortgage  f6r 
its  former  renewal ;  that  the  remainderman  wbuld  thus  sustain  a 
considerable  burthen  without  receiving  a  corresponding  benefit. 
That,  besides  this,  if  the  tenant  for  life  paid  the  interest  merely, 
and  no  fund  was  provided  for  ultimately  paying  off  the  mortgage, 
the  estate  might  be  wholly  destroyed  by  the  accumulation  of 
monies  charged  on  the  estate  for  the  purpose  of  renewal   On  the 
other  hand,  that  in  making  the  parties  bear  the  burthen,  in  pro- 
portion to  their  enjoyment,  great  difficulty  would  arise,  in  some 
instances,  in  arriving  at  anything  like  an  accurate  calculation  of 
the  relative  liabilities. 

His  Lordship,  however,  expressed  himself  favourable  to  the 
mode  proposed,  of  providing  a  fund  by  means  of  an  insurance  on 
the  lives  of  the  cestui  qui  vies^  if  that  could  be  doiie  consistently 
with  the  practice  of  the  Court,  and  a  reference  to  the  Master 
was  made  accordingly. 

But  where  there  is  no  trust  for  renewal,  and  the  lease  contains 
no  covenant  to  renew,  but  there  is  a  custom  for  the  lessor  to  renew 
at  a  given  period  on  receiving  a  fine,  the  tenant  for  life  is  not 
bound  to  renew  unless  the  terms  of  the  bequest  impose  that 
duty. 

In  Capel  v.  fFood  (a),  the  testator  bequeathed  a  lease  which  he 
held  under  the  Dean  and  Chapter  of  fFestminster  to  Mary  Wood  ^ 
for  Ufe,  subject  to  the  payment  *^  of  all  fines  and  rents  as  they 
became  due  yearly,  and  for  every  year,"  and  to  the  performance 
of  covenants  on  the  lessees'  part  to  be  paid  and  performed;  and 
after  her  death,  he  bequeathed  the  leasehold  to  trustees,  upon 
trust  to  mani^  and  improve  them,  until  his  grandnephew 
attmned  twenty-one,  and  then  to  assign  them  to  him.  The  tes- 
tator directed,  that  during  the  time  of  their  trust  the  trustees 
should  pay  all  fines,  rents  due,  and  other  demands.     The  lease 

(a)  4  fiu88.  500. 


328  Of  the  Ademption  [Ch.  v. 

Ademption  contained  no  covenant  to  renew^  but  the  Dean  and  Chapter  were 
of  sMcific™^"*  accustomed,  upon  the  application  of  the  parties  interested,  to 
legacies.  renew  every  seven  years  upon  payment  of  fines  calculated  accord- 

ing to  the  value  of  the  unexpired  portion  of  the  term.  Mary 
Wood  continued  to  enjoy  the  lease,  without  having  renewed,  until 
the  testator's  nephew  attained  twenty-one,  when  he  filed  his  bill 
against  her,  praying  that  she  might  be  decreed  to  apply  to  the 
Dean  and  Chapter  for  a  renewal  and  pay  the  necessary  fine. 
Upon  her  death,  the  suit  was  revived  against  her  executors ;  and 
Lord  Giffordj  M.  R.,  decided,  that  the  words  of  the  bequest  to 
Mary  Wood,  she  paying  ^^  aH^nes/*  &c.  did  not  impose  upon  her 
a  condition  to  renew.  Lord  Lyndhurst,  C,  confirmed  that  judgment 
on  appeal. 

The  equities  of  specific  legatees  in  the  marshalling  of  assets 
will  appear  in  the  Fifteenth  Chapter. 


CHAPTER  V, 

Of  the  Ademption  and  Abatement  of  Specific  Legacies, 
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2. —  Of  debts  or  securities, 

3. —  Ofgoodsy  ^d, 
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1. — Rtde  upon  that  suhfecL 
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the  same  specific  fund, — And 
3.   Of  abatement  of  specific  devisees  of  freehold 
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vie. 
4. — jis  to  abatement  of  Z^egacies  in  part  specific,  and 

in  part  general 
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Utnak 

OIOCK* 

Sect.  I.  Of  the  Ademption  of  specific  Legacies.        Ademption  of. 

Ik  order  to  complete  the  title  of  the  specific  legatee  to  the  Rule,  that  the 
thing  given^  it  must  be  in  such  condition  at  the  testator's  death  iL^ee^witli^ 
as  described  in  his  wilL     Such  is  the  ireneral  rule,  subject  to  the  »pecification  at 

,.^     ..  A  ..        J  testator's  death. 

qualifications  after  mentioned. 

The  word  "  ademption,**  when  applied  to  specific  legacies  of  Different  mlet 
stock  or  of  money,  or  securities  for  money,  must  be  considered  of  specific  and 
as  synonymous  with  the  word  "  extinction."    For  it  should  be  of  g«n«^  }««•- 

•^         •'  ,  ,  ,  -  ciee,  not  given 

observed,  that  if  stock,  securities,  or  money,  so  bequeathed,  be  as  portions. 
sold  or  disposed  of,  there  is  a  complete  extinction  of  the  subjects, 
and  nothing  remains  to  which  the  words  of  the  will  can  apply  (a): 
for  if  the  proceeds  tcom  such  sale  or  disposition  were  to  be  sub- 
stituted and  permitted  to  pass,  the  effect  would  be  (as  expressed 
by  a  learned  Judge)  to  convert  a  specific  into  a  general  legacy  (ft). 
But  with  respect  to  general  legacies  not  given  as  portions  (c),  the 
rule  respecting  ademption  depends  upon  difierent  considerations. 
The  intention  of  the  testator  is  immaterial  in  the  ademption 
of  specific  legacies,  because  the  subject  being  extinct  at  the 
death  of  the  testator,  there  is  nothing  upon  which  the  will  can 
operate ;  but  it  is  otherwise  in  regard  to  general  legacies  which  are 
payable  out  of  the  general  personal  estate :  there  the  question 
whether  any  advancement  by  the  testator  in  his  lifetime  to  the 
legatee  shall  be  considered  an  ademption  or  in  substitution  of  the 
boun^  given  by  the  will  must  depend  entirely  upon  the  fiust,  that 
such  was  the  testator^s  intention. 

It  follows  from  the  forgoing  observations,  that  a  distinction  is  Astobeqnesta 
to  be  made  upon  the  present  subject,  between  legacies  properly  JJJ^^JJ^^ 
specific,  and  legacies  in  their  natures  only  specific,  i  e.m  some  spedBc  and  ge- 
respects  general,  and  in  others  specific ;  instances  of  which  were         tegM>«s* 
produced  in  the  third  chapter ;  for  since  those  latter  legacies  do 
not  depend  upon  the  specific  fund  appropriated  for  their  payment, 
the  extinction  of  it  cannot  adeem  such  bequests  {dy     It  is  now  . 
proposed  to  consider, — 

Inrst^  The  ademption  of  legacies  that  are  regvlarbf  specific ; 
aod^ 

1.  Of  stock.  •  Stock. 

It  may  be  considered  as  settled,  that  when  stock  is  specifically 
bequeathed,  and  it  does  not  wholly,  or  does  only  in  part  exist  at 

-      -  -  -  -  ■         -       -  W    ■ 

(a)  3  Bro.  C.  C.  4S2|  ed.  by  Bell,         (c)  See  next  chapter. 
(h)  9  Yes.  360.  (<0  Ambl.  568. 
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Stock.  the  testator^s  death,  the  legacy  will  either  be  totally  or  partially 
Adonptioii  o£  adeemed,  as  the  case  may  be.  Suppose  then  l/i*  to  bequeath  to 
B»  3,000J1  three  per  cent  consolsj  part  of  JJs  stock  then  standing 
in  hb  name  in  that  fund;  if  the  stock  should  not  be  so  found  at 
A'b  death,  the  legacy  to  JT-  wiU  be  wholly  or  in  part  adeemed, 
according  to  the  state  of  the  property  '(e). 

Thus  in  AMmmer  v.  M^Gvire  (/),  A.  bequeathed  to  the  fol- 
lowing effect;  *^To  B.  now  at  school  with  the  Reverend,  &c.  my 
capital  stock  of  1,000£  in  the  India  Company's  stock,  with  the 
dividends^**  &c.  The  fund  was  afterwards  sold  by  A.  and  Lcrni 
Tlvurlow  determined,  after  a  review  of  all  the  preceding  cases^ 
that  B.^%  legacy  was  adeemed. 

The  princi{^e  of  his  Lordship's  decree  was  that  before  stated, 
viz.  that  by  sale  of  the  specific  stock  the  legacy  was  amdhUatedt 
and  there  was  no  subject  to  which  the  description  of  the  bequest 
would  apply :  and  it  appears  fix)m  Sir  John  Simean^a  note  of  the 
Ab  to  inteBtion.  subsequent  case  of  Badrick  v.  Stevens  (g),  that  a  testator's  intentioH 
to  adeem,  or  not  to  adeem  the  specific  legacy,  formed  no  consi- 
deration in  such  a  case,  for  (said  his  Lordship)  ^  the  discharge  of 
a  debt  (specifically  bequeathed)  is  not  stric^  an  ademption^  which 
depends  upon  the  intention  to  adeem;  but  it  is  an  extinguishment 
of  the  legacy  by  annihilation  of  the  subject  liable."    This  being  so^ 
let  us  suppose  the  occurrence  of  a  case  where  the  testator  sold  the 
stock  he  had  specifically  bequeathed;  by  which  act  the  legacy 
SaMe,  tbat       became  extinct ;  and  that  he  aft^erwards  purchased  stock  in  the 
specific  legacy    same  fiind  sufficient  to  answer  the  specific  bequest.     Would  the 
testator  is  not    legatee  be  entitled  to  the.  stock  so  purchased  in  lieu  of  that 
reyiTcd  by  a      which  was  bequeathed  to  him  and  had  been  annihilated?    The 

new  purchase  of        .    .  «  •  ft*  /•  i_ 

similar  stock,     opinions  of  some  great  Judges  have  been  expressed  in  favour  of  the 

legatee  (A) ;  but  there  is  no  decision  upon  the  subject.  The  case 
of  Pnrtridge  v.  Partridge^  referred  to  in  the  last  note,  and  the  only 
one  that  bears  any  resemblance  to  an  authority,  is  that  of  a 
bequest  not  properly  specific,  but  a  legacy  in  its  nature  only 


(e)  See  Ashton  v.  Ashton,  Forrest,  Baker,  Mose.  373. 

152 ;  Evans  v.  Tripp,  Mad.  &  Gel  (g)  Stated  by  Mr.  Belt  to  that 

91 ;  Hayes  v.  Hayes,    1  Keen,  97,  case,  3  Bro.  G.  C.  432,  and  see  2  Cox, 

mqira,  206.  182. 

(/)  2  Bro.  C.  C.  108,  114,  also  (h)  By  Lord  Talbat  in  Partridge 

see  Sleech  y.  Tharington,  2  Yes.  sen.  v.  Partridge,  Forrest,  227,  bj  Lord 

561,  564 ;  JDrinkwater  v.  Falconer,  Hardmcke  in  Avelyn  v.  Ward,  1  Ves. 

Ibid.  623,  and  Humphreys  v.  Hum'  sen.  426,  and  bj  Sir  Thomas  SeweJH, 

phreys,  2  Cox,  184,  severally  stated,  M.  B.,  in  Driihcater  v.  Faktmer^ 

ante,  pp.  214,  221,  213;  Birch  v.  2  Yes.  sen.  625. 
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specific  (before  described)  (t)^  and  therefore  does  not  &11  within  gtock. 
the  present  inquiry.  Considering,  then,  this  question  upon  the  Ademptionofc 
"  principles  before  mentioned^  it  seems  difficult  to  reconcile  them 
with  the  opinions  above  referred  to«  For  when  a  testator  be* 
queaths  particular  stock  which  he  possessed  at  the  date  of  his 
will,  and  not  at  the  period  of  his  death,  it  is  not  easy  to  conceive 
how  stocky  which  he  afterwards  purchased,  can  pass  in  lieu  of  that 
identical  stock  of  which  he  had  by  express  words  of  reference 
specifically  disposed.  The  reasons  against  the  construction  are 
these,  first,  that  the  testator  only  intended  to  dispose  of  the 
identical  stock  which  he  possessed  when  he  made  his  wilL 
Secondly,  that  the  terms  of  the  bequest  are  so  framed  as  to 
extend  to  no  other  stock.  Thirdly^  that  the  testator's  intention 
to  pass  to  the  legatee  the  after  purchased  stock,  in  lieu  of  that 
disposed  of,  cannot  avail,  since  there  are  no  words  in  the  will 
be(]ueathing  it  to  him  (J ).  Fourthly,  that  a  contraiy  construction 
would  be  inconsistent  with  the  nature  of  a  specific  legacy,  in 
allowing  compensation  for  the  destruction  or  non-existence  of  the 
thing  specifically  given ;  and  it  would  confound  the  distinction 
between  a  specific  legacy,  referring  to  the  date  of  the  will,  and 
one  expressly  referring  to  the  testator's  death:  and  lastly,  that 
cases  of  the  present  description  differ  from  those  where  the  stock 
or  fund,  remaxnmg  the  same^  or  the  same  in  substance,  was  held  to 
pass  to  the  legatee.  For  these  reasons,  it  is  presumed,  that  when 
stock,  which  the  testator  had  at  the  time  he  made  his  will,  is 
specifically  bequeathed,  and  is  sold  by  him,  the  legacy  is 
irretrievably  gotie,  and  that  the  legatee  is  not  entitled  to  the 
lienefit  of  any  stock  which  the  testator  may  have  purchased  in 
the  same^iu^  after  the  date  of  his  will  (A). 

In  the  Marquis  of  Hertford 'v.  Lord  Lowtker  ((),  it  was  decided, 
that  the  ademption  of  a  specific  legacy  will  not  revive  a  legacy  for 
which  the  adeemed  legacy  was  substituted. 

From  the  view  which  has  been  taken  of  the  ademption  of  Qualifications 
specific  legacies,  it  follows  that  the  intention  of  a  testator  is  not  Jiringan'cxr 
a  necessary  ingredient  in  the  transaction;   and  that  the  only  act  agreement 
thing  to  be  ascertained  is,  whether  the  stock,  of  which  the  testator  gabject  and  iu 
was  possessed  when  he  made  his  will,  existed  at  the  time  of  his  "Pacification. 
death  in  the  state  described  by  such  will ;  and  if  not,  then  that 
the  legacy  is  necessarily  adeemed  by  the  annihilation  of  the 
subject     Such  is  presumed  to  be  the  .general  rule.     But  in 

(t)  Ante,  p.  192.  (k)  Vide  if\fra,  sub-sec.  ui. 

{,j)  2  Madd.  281.  (/)  7  Bco.  1. 
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Stoek.        forming  opinions  upon  cases  according  to  that  rule^  the  following 
Ademption  ofT  distinctions  or  qualifications  appear  to  require  attention. 


1.  When  the 
fond  is  changed 
by  act  of  law. 


2.  When 
changed  with- 
out testator's 
concQirenee  or 
anthoritj,  or 
fraudulently, 
or  in  breach  of 
trust. 


First  When  the  alteration  of  the  fund  is  made  by  mere  act  or 
operation  of  law. 

If  ji.  bequeathed  to  B.  3,000^  three  per  cent  consols^  and  that 
fund  were  afterwards  converted  into  one  of  a  different  description 
by  Act  of  Parliament,  so  that  the  fund  and  specification  in  the 
will  were  at  variance,  the  conversion  would  not  probably  be 
adjudged  an  ademption  of  the  legacy ;  because  the  alteration  of 
the  fund  not  having  been  made  by  the  testator  but  the  Legislature, 
the  act  may  not  be  allowed  the  effect  of  prejudicing  the  legatee; 
and  since  the  change  might  neither  have  been  foreseen,  nor  could 
be  prevented  by  the  testator,  it  would  be  unjust  to  permit  that 
transaction,  to  defeat  the  disposition  specifically  made  by  his 
will  (my  Besides,  the  thing  given  is  not  annihilated,  but  exists 
under  a  different  denomination,  effected  by  the  law  ajone,  qtus 
neminifacit  inpiriam. 

Secondly.  The  law  will  not  permit  a  fraudulent  transaction  to 
operate  to  the  injury  of  any  person,  whilst  there  remain  any 
means  to  make  reparation.  Hence,  a  second  qualification  of  the 
above  rule  may  happen  where  a  breach  of  trust  has  been 
committed,  or  any  trick  or  device  practised  with  a  view  to  defeat 
the  specific  legacy  (n).  Suppose,  then,  stock  specifically  be* 
queathed,  to  be  sold  or  transferred  into  another  fimd  by  a  trustee, 
without  the  knowledge  or  authority  of  the  testator.  *  It  is  conceived 
that  such  a  transaction  would  not  be  permitted  to  defeat  the 
bequest,  upon  the  principle  that  the  act  of  a  trustee  virill  not  be 
allowed  to  prejudice  the  cestui  que  trusty  or  the  persons  claiming 
under  him ;  and  that  a  Court  of  Equity  will  consider,  for  the 
purposes  of  justice,  the  stock  as  still  subsisting  in  the  fund 
described,  and  answering  the  specification  in  the  will  It  is  also 
presumed,  that  th^  legatee  is  entitled  to  follow  the  subject  into 
other  funds,  or  to  fiill  recompense  out  of  the  trustee^s  property, 
as  the  nature  of  the  case  may  require. 

In  Basan  v.  Brandon  (o),  it  was  decided,  that  neither  the 
alteration  of  the  state  of  the  specific  fund,  by  the  agent  of  the 
testator,  without  authority,  nor  the  unexecuted  intention  of  the 


(m)  See  Partric^e  y.  Partridge^ 
Forrest,  226;  Srotuekm  ▼.  Winter^ 
Ambl.  59. 


(n)    Vide  2  Vem.  748,    ed.   by 
BaiMif. 

(o)  8  Sim.  171. 
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testator  to  change  the  state  of  the  fund,  will  adeem  a  specific        stock, 
legacy  part  of  that  fund.  Ademption  oC 

Thirdly.     If  the  fund,  instead  of  being  annihilated,  remain  3.  When 

the  same  or  in  substance  the  same,  as  at  the  date  of  the  will,  with  ^e*r?tn!iSter 

some  unimportant  alterations,  so  as  not  materially  to  change  the  from  trustees 

interest  which  the  testator  then  had,  those  slight  variations  will  or  from  old  to' 

not  adeem  the  specific  bequest     According  to  this  qualification,  newtra8tees,or 

•/•         "I  '£•     ^t^       '  t  1  ?        1        •!      1  uponneshse- 

if  Stock,  specincaliy  given,  be  merely  transferred,  with  the  testa-  carities  under 

tor's  consent,  fix)m  the  name  of  his  trustee  into  his  own,  it  has  P«w«"«>todo. 

been  decided  that  such  transfer  will  not  operate  to  the  injury  of 

the  legatee;  a  decision  not  inconsistent  with  the  principle. which 

requires  the  stock  specifically  given  at  the  date  of  the  will,  to  be 

in  existence  at  the  death  of  the  testator :  because  the  stock  is  in 

tact  then  in  existence,  and  was  never  extinguished  at  any  period 

afisr  it  was  bequeathed;  so,  that,  excluding  any  consideration  of 

intention,  the  stock,  specifically  given,  continuing  in  the  same 

fund,  and  the  property  of  the  testator,  both  when  he  made  his 

will  and  at  his  death,  (the  possession  of  the  trustee  beii^  that  of 

the  testator),  a  construction  that  the  stock  did  not  fall  within  the 

words  or  meaning  of  the  bequest,  in  consequence  of  the  mere 

change  of  the  names  in  which  it  stood,  i.  e,  firom  the  name  of  the 

trustee  into  that  of  the  cestui  que  trust,  would  be  contrary  to  the 

common  sense,  and  if  not  to  the  strict  letter,  to  the  fidr  meaning 

of  the  legatory   words.     The   case  referred   to  is  JDingwell  v. 

Jskno  (o),  and  was  to  the  following  efiect : 

Previously  to  the  marriage  of  A.  stock  was  vested  in  trustees  to 
her  separate  use  for  life,  then  to  the  issue  of  the  marriage,  after- 
wards aocordiDg  to  her  appointment  by  will,  notwithstanding  the 
marriage,  and  in  defiiult  of  appointment  to  A.  absolutely.  A. 
executed  her  power,  and  survived  her  husband.  After  which 
event  she  took  a  transfer  of  the  stock  firom  the  trustees  into  her 
own  name,  and  made  no  other  will  or  disposition  of  it  The 
question  was,  whether  the  transfer  was  an  ademption  of  the 
bequest;  and  Lord  Kenyan,  M.  R.,  determined  in  the  negative. 

The  last  case  seems  also  an  authority,  that  the  transfer  of  the 
fiind,  specifically  bequeathed,  into  the  names  of  new  trustees,  will 
not  aflect  the  specific  bequest  But  to  proceed  one  step  fiirther. 
Suppose  the  trustees  to  be  authorized  by  deed  or  will,  to  change 
securities    with   the  concurrence  of  A.   the   person  who  was 

(p)  1  Cox  Bep.  427,  and  see  AmbL  376 ;  See  also  dough  v.  Clotigh^ 
260 ;  3  Bro.  C.  C.  416 ;  Moee.  373,      3  Mjl.  &  K.  296. 
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Debts.'  empowered  to  dispose^  and  had  disposed  by  will  of  the  fond  then 
Ademption  ^  *^  Stock ;  and  they  with  his  consent,  sold  the  stock  specifically 
bequeathed,  and  invested  the  proceeds  upon  a  mortgage.  Would 
that  be  an  ademption  ?  It  is  conceived  that  the  transaction  wotdd 
not  have  that  effect,  since  the  change  of  securities  being  made 
under  the  authority  in  the  original  instrument,  the  new  security 
(as  usually  declared),  is  subject  to  the  trusts  expressed  in  that 
instrument,  one  of  which  was  for  the  benefit  of  the  testa- 
mentary  appointee  of  j1.  Hence,  the  act  which  would  in  other 
cases  have  effected  an  ademption  by  extinguishing  the  fund,  is 
precluded  from  so  doing  in  the  present  instance,  from  the  nature 
of  the  transaction  springing  out,  and  part  of  the  original  instru- 
ment. The  title  of  the  appointee,  moreover,  did  not  rest  solely 
upon  the  testamentary  appointment,  but  was  also  derived  under 
the  instrument  imparting  that  power. 

4.  FurtW  Fourthly.     The  last  qualification  of  the  rule  which  will  be 

qualificitioD  of  noticed,  occurs  in  instances  where  the  testator  lends  the  stock, 

rule  when  too  •/.     n       i  .  .  •  i        j 

testator  lends  specifically  bequeathed,  on  condition  of  its  being  replaced. 
afterwi*^  Cases  of  diis  kind  are  analogous  to  those  where  a  cup,  or  other 
replaced.  article,  specifically  given,  is  afterwards  pledged  by  the  testator, 

and  continues  so  till  his  death ;  a  circumstance  which  we  have 
seen,  instead  of  being  an  ademption,  entitles  the  legatee  to  have 
the  subject  redeemed  by  the  executor,  and  delivered  according  to 
the  bequest  (p).  So  in  the  present  instance,  the  testator  continues 
owner  of  the  stock,  notwithstanding  the  loan  of  it;  and  although 
it  be  not  literally  existing  in  his  possession  at  his  decease,  yet  he 
is  in  fact  substantially  and  beneficially  possessed  of  it  at  that 
period,  and  it  is  presumed  that  the  transaction  would  not  adeem 
the  prior  specific  disposition  of  the  fiind. 

2.  Of  debts  or  securities. 
Bule,  that  debt      ^^^  ^^  requiring  the  existence  of  the  subject^  as  specified  in 
^aSL^*^!  the  will,  at  the  testator's   death,  equally  applies  to  specific 
fication  at  tes-    legacies  of  debts  or  securities  as  to  stocL    It  therefore  may  be 
utors  death,     gtated  as  a  general  proposition,  that  if  the  debt  specifically  given 

be  received  by  the  testator,  thp  bequest  of  it  will  be  a<leemed, 
since  the  subject  is  antdhUated,  and  the  proceeds  do  not  &11 
within  the  description  in  the  will. 
Instances  of  In  Birch  V.  Baker  (y),  A.  being  entitled  under  the  will  of  B. 

ademption. 

(;»)  Supra,  p.  313,  and  2  Bro.  C.  C.  113. 
iq)  Mose.  374. 
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to  half  of  two-thirds  of  South  Sea  stock,  India,  Bank,  and  Orphan  Debts, 
stock,  leases,  JEast  India  and  SoiOh  Sea  bonds,  mortgages,  &c.  A^^^ptwn  ^i 
bequeathed  her  share  to  trustees  for  the  benefit  of  C,  after  pay- 
ment of  200£  to  jD.  a  division  was  then  made  between  j4.  and 
the  other  legatee  of  B.  of  their  shares  under  jB.'s  will,  and  J. 
received  her  moiety,  consisting  of  several  of  the  above  securities, 
some  of  which  she  afterwards  sold,  and  blended  the  proceeds 
with  her  other  property ;  and  Sir  Joseph  JekyU,  M.  R.,  decided, 
that  the  sales  were  ademptions. 

So  also  in  Rider  v.  Wager  (r),  B.  specifically  bequeathed  to  Z>. 
part  of  a  debt  due  to  him  from  C,  and  the  remainder  of  it  to  E. 
B.  called  in  the  money;  and  Lord  King  determined  that  the 
legacy  was  extinguished. 

In  the  last  case,  B.  also  bequeathed  to  ^.  a  debt  which  J^. 
owed  to  him.  F.  paid  the  money  to  B.,  and  the  legacy  was  held 
to  be  adeemed. 

In  Ashbumer  v«  APGuire,  before  stated  (s),  the  bond  debt^ 
specifically  bequeathed  by  A.  to  his  sister  and  her  children,  was 
reduced  by  the  bankruptcy  of  the  obligor,  under  whose  commisr 
sion  J.  received  a  dividend  in  respect  of  the  debt.  Lord  Thurlow 
decided,  that  the  dividend  received  by  ji.  was  an  ademption  pro 
tanto,  but  that  the  legatees  were  entitled  to  the  bond,  and  to  sub- 
sequent dividends. 

That  case  was  followed  by  Badrick  v*  Stevens,  in  which  Lord 
Thurlow  made  a  similar  decision  (/). 

So  also  in  Stanley  v.  Potter,  decided  by  the  same  judge,  and  to 
be  found  in  a  preceding  page  {u),  his  Lordship  adhered  to  the 
two  last  authorities ;  observing,  that  when  the  case  of  Ashbumer 
V.  M^Crtdrt  was  befofe  him,  he  used  his  utmost  endeavours  in 
sifting  all  the  preceding  cases,  and  discovered  that  no  certain  rule 
could  be  drawn  finom  them,  except  to  inquire  whether  the  legacy 
was  specific  (generally  the  difficult  question  in  those  cases):  and, 
if  specific,  whether  the  tJwng  remained  at  the  testator's  death.  His 
Lordship  then  remarked,  that  the  consideration  must  be,  as  if  a 
testator  had  given  a  particular  horse  to  A.,  and  then,  if  that  horse 
died  during  Uie  life  of  the  testator,  or  was  disposed  of  by  him,  there 
was  nothing  upon  which  the  bequest  could  operate*     It  was  his 

(r)  2  F.  Wms.  329, 330,  332 ;  Sir  where  and  upon  what  points. 
L.Skadw«a,\.Q.ymNeUonY, Carter^         (s)  Supra^  p.  227,  and  2  Bro.  C. 

6  Sim.  531,  is  reported  to  have  said  C.  108,  114. 

that  Rider  v.  Wo^^  had  been  over-         (t)  Case  stated  ante^  p.  241,  and 

raled  hj  a  varietj  of  cases,  it  is  to  3  Bro.  C.  C.  431. 
be  regretted  his  Honor  did  not  state         (te)  Supra^  p«  229,  and  2  Coz,  182. 
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Debti.         Opinion,  that  the  question  in  the  cases  did  not  tarn  on  the  intenium 

Ademption  ofT  ^^  ^^  testator,  and  that  the  idea  of  proceeding  on  the  animus 

adimendi  had  introduced  a  degree  of  confusion  in  the  cases  which 

was  inexplicable,  and  that  he  could  make  out  no  precise  rule  from 

them  upon  that  ground. 

Next  followed  the  case  oi  Fryer  v.  Morris  (z),  before  partially 
stated (y),  in  which  the  testatrix  received  SS6L  ISs.  of  the  debt  on 
note  specifically  bequeathed  by  her,  and  placed  the  money  in  the 
hands  of  ^.  and  C7.,  bankers;  of  which  sum  she  drew  out  lOL, 
and  Sir  WilHam  Grant,  M.  R,,  determined,  that  the  receipt  of 
the  former  sum  was  an  ademption,  in  conformity  with  the  prece- 
ding cases,  and  the  principle  established  by  them,  viz,  that  the 
thing  given  and  described  no  longer  existed. 
No  distinction  It  appears  fix)m  early  cases,  that  several  judges  expressed 
tion,wben^e  Opinions  not  only  that  in  the  ademption  of  specific  legacies,  the 
debt  is  ▼olua-  testator's  intention  to  do  so  was  essential,  but  also  that  such  inten- 
bj  the  testator,  tion  was  sufficiently  manifested,  in  the  distinction  where  a  testator 
wby  oompul-  received  a  debt  specifically  bequeathed  at  his  own  instance,  and 
where  the  debt  was  paid  to  him  without  his  application ;  such 
opinions  expressing  in  the  former  cases,  that  receipt  of  the  debt 
amounted  to  an  ademption,  and  that  in  the  latter,  payment  was 
no  ademption.  These  opinions  were  founded  upon  the  following 
reasoning:  that  if,  after  the  specific  bequest  of  a  debt,  a  testator, 
upon  application  or  by  compulsion,  obtained  it,  an  inference  arose, 
that  by  extinguishing  the  demand  he  intended  to  defeat  the  l^acy. 
But  that  when  a  testator,  without  solicitation,  and  ex  mero  matu 
of  the  debtor,  or  in  the  regular  course  of  payment,  received  the 
debt  specifically  bequeathed,  as  no  inference  could  be  made  that 
by  such  receipt  he  intended  to  defeat  his  prior  disposition,  the 
non-existence  of  the  debt  at  his  death,  under  such  circumstances, 
should  not  be  allowed  to  disappoint  the  specifiic  legatee  (z).  The 
fallacy  of  this  distinction  was  soon  discovered ;  for  it  is  not  true 
that  in  all  cases  where  a  testator  applies  for  or  compels  payment 
of  his  debt,  he  is  induced  to  do  so  from  an  intention  to  defeat  a 
prior  testamentary  disposition  of  it,  but  from  prudential  motives, 
such  as  the  apparently  declining  circumstances  of  the  debtor,  and 
the  like.     These  opinions  were  therefore    rejected,  and  were 

(x)  9  Ves.  360.  Rider  v.  Wager,  ibid.  830 ;  EUis  v. 

(tf)  Supra^  p.  2Sl,  Walker^  Ambl.  311,  and  the  obser- 

(z)  See  Orme  v.  Smithy  1  Eq.  Ca.  vations  of  Lord  Camden  on  most  of 

Abr.  302;  2  Vem.  681,  5.  C;  Par-  those    cases,    in    the    Att.   Oen,  v. 

iridge  v.  Partridge,  Forrest,  228 ;  Parkin,  Ambl.  569. 

Crod^ai  v.  Croehat,  2  P.  Wms.  165 ; 
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succeeded  by  those  expressive  of  the  legacy's  ademption,  whether  DeHs. 
it  was  voluntarily  or  of  necessity  received  by  the  testator;  and  Ademption  of. 
upon  the  clear  principle,  that  the  subject  being  extinguUhedy  the 
specific  bequest  of  it  could  not  possibly  take  place.  This  change  of 
opinion  began  in  the  cases  below  referred  to  (a);  and  was  approved 
and  acted  upon  by  Lord  Thurlow  in  the  cases  of  Ashbumer  v. 
M^Gmre  {b\  Badrich  v.  Stevens  (c),  and  Stanley  v.  Potter  {d\  before 
stated  and  referred  ta  In  the  case  of  Inne$  v.  Johnson{e\  I^rd 
AbHodegy  M.  B.,  after  observing  that  there  was  no  occasion  to 
enter  into  the  distinction,  as  to  ademption,  between  a  voluntary 
payment  by  the  debtor  and  one  by  compulsion  of  the  testator* 
said,  had  that  consideration  been  requisite,  he  should  have  agreed 
with  Lord  Thurlow^  that  it  made  not  the  least  difference  :  and 
in  Fryer  v.  Morris  (/),  Sir  William  Grant  decided,  that  a  voluntary 
payment  of  part  of  the  debt  to  the  testatrix  was  an  ademption  pro 
tanto.  Upon  the  whole,  it  may  be  considered  as  the  settled  rule 
of  the  Court  of  Chancery,  that  under  whatever  circumstances  the 
debt  specifically  bequeathed  is  received  by  the  testator,  an  ademp- 
tion will  be  effected,  upon  the  principle  before  stated,  that  the 
subject  is  annihilated,  and  nothing  remains  upon  which  the  terms 
of  the  bequest  can  operate.  This  proposition  was  confirmed  by 
Lord  Thurhuf%  decree  in  Humphreys  v.  Humphreys  (g),  in  which 
A.  being  possessed  of  5,0001  stock,  bequeathed  it  to  B.  and  C  in 
these  words :  **  All  the  stock  which  I  have  in  the  three  per  cents., 
being  about  5,0001  except  500L  which  I  give  to  C."  He  then 
devised  other  specific  parts  of  his  property  to  be  sold,  and  directed 
the  produce  to  be  applied  in  digchai^  of  a  mortgage  debt  owing 
by  him.  After  this,  A.  sold  2,00021  of  the  stock,  and  paid  off  the 
mortgage  with  the  proceeds:  an  act  which  Lord  TTiurbno  held  to 
be  an  ademption  of  the*legacy  pro  tanto;  observing,  that  he  was 
satisfied,  firom  the  consideration  he  had  given  to  the  cases  on  a 
tarmer  occasion,  that  the  only  rule  to  be  adhered  to  was  to 
ascertwn  whether  the  subject  of  the  specific  bequest  remuned  in 
speae  at  the  death  of  the  testator;  and  if  it  did  not,  that  then 
there  must  be  an  end  of  the  bequest;  that  the  idea  of  discussing 
toAo^  were  Ae  particular  motives  and  intention  of  the  testator  in  each 
case,  in  destroying  the  subject  of  the  bequest,  would  be  productive 

(a)  Ewl  of  Thomond  t.  Earl  of  (b)  2  Bro.  C.  C.  IDS. 

S^||rolk,  1  P.  Wms.  464 ;    Ford  t.  (c)  3  Bro.  C.  C.  431. 

FiemiMg,  1  £q  0%.  Abr.  802 ;  2  P.  (d)  2  Cox,  180. 

Wmt.  469,  5.  C. ;  Ashton  v.  AsJUon,  (e)  4  Yes.  574. 

S  P.  Wmi.  385 ;  Forrest,  152,  S.  C.  (/)  9  Vea.  360. 

Aod  HambUng  v.  Lister,  Ambl.  402.  (g)  2  Cos,  184,  and  ng^roy  p.  213. 
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Debts.        of  endless  uncertainty  and  confusion;  and  that,  therefore,  so  &r 
Ademption  of.   ^  concerned  the  2fiOOL  stock  sold  by  the  testator,  the  legacy  nvas 

gone. 
Policies  of  These  authorities  were  followed  by  Sir  J(An  Leacht  V.  C,  in 

Insaranoe.  Barker  v.  Rayner  {k\  in  which  Walter  Hannlumd  effected  two 
policies  of  insurance  upon  the  life  of  his  wife ;  the  one  for  6002., 
^  and  the  other  for  1,500JL  payable  to  himself  his  executors,  &c., 
wii^n  six  months  after  his  wife's  death.  By  his  will  he  gave 
all  his  right,  title  and  interest  in  the  policies,  the  policies  them- 
selves, and  all  benefit  and  advantage  thereof  to  his  ejcecutors  and 
trustees,  to  pay  the  yearly  premium  during  his  wife's  life,  and 
after  her  death,  he  directed  certain  payments  to  be  made  out  of 
the  money  to  be  receiyed,  and  the  remainder  to  "be  placed  out 
upon  securities  at  interest,  and  disposed  of  the  principal  and 
interest  by  the  wilL  The  testator  survived  his  wife,  who  died 
after  the  will  was  made,  and  he  received  the  amount  of  the 
policies,  and  after  applying  part  of  the  money  to  particular  pur- 
poses, he  placed  out  at  interest  the  remainder  upon  securities, 
which  were  left  in  the  hands  of  the  executors^  The  question 
was,  whether  under  those  circumstances,  the  specifk;  testamen- 
tary disposition  of  the  policies  was  adeemed;  and  the  deter- 
mination was  in  the  affirmative,  upon  the  principle  that  the 
things  specifically  given  were  exHngm^hed  and  gone  at  the  death 
of  the  testator:  and  the  Court  said,  ''it  was  only  to  inquire 
whether  the  specific  things  retnained  at  the  testator's  dcafh,*and  it 
could  not  enter  into  the  consideration  whether  they  had  or  not 
ceased  to  exist  by  an  intention  to  adeem  on  the  part  of  the 
testator." 

In  Gardner  v.  Hatton  (t),  the  reader  will  find  an  instance  of 

ademption  where  the  specific  legacy  given  was  money  secured 

upon  mortgage  on  real  estate,  which  was  paid  off  during  the 

testator^s  hfe,  to  his  agent  on  his  account,  and  immediately 

aftierwards  6,000/.,  part  of  the  debt   was  invested  in  another 

mortgage. 

p"**  "*;*  ^^^'        Such  being  the  general  rule,  we  shall  advert  to  some  instances 

general  rule  of  not  &lling  withiu  it,  and  in  which  consequently  there  were  no 

Ademption.      ademptions. 

testator  tokes         -^  ^^^^  o^  ^t  description  is  Crockot  V.  Crochat  (J),  in  which 
up  money  on      j^  bequeathed  the  sum  of  650/.  then  in  A's  hands.    It  appeared 

the  specific                     *                                                                                                  *  ^ 
security ;  — 

(A)  6   Madd.  208,    confirmed,  2  (i)  6  Sim.  92. 

Buss.  122 ;  see  also  PatHson  v.  Pat-         (J)  2  P.  Wms.  164. 
tisouy  1  Myl.  &  E.  12. 
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that  before  the  will  was  made  A.  had  placed  that  sum  with  B,^  Debu. 
and  obtained  his  note  for  it  A.  had  also,  before  the  making  of  Ademption  of. 
his  will,  drawn  several  bills  upon  B.^  which  reduced  the  5502.  to 
430^:  and  it  was  held  by  the  Master  of  the  Rotts,  that  in 
this  case  there  was  no  partial  ademption,  but  that  the  whole 
legacy  was  payable ;  upon  the  principle,  that  since  all  the  biUs 
were  drawn  before  the  date  of  the  will,  and  as  the  note  for  the 
fiill  sum  of  550^  was  otttstanding  at  A.^s  death,  be  should  be 
considered  as  renouncing  the  payments,  and  that  he  meant  to 
g^ve  the  whole  sum  as  a  legacy.  Or  in  other  words,  the  note 
having  been  specifically  bequeathed  and  in  force  when  the  tes* 
tator  died,  the  drafts  drawn  upon  its  credit  placed  it  in  the  con- 
dition of  a  tbiDgpkdffed  or  mortgaged,  a  situation  which  imposed 
an  obligation  upon  the  executor  to  redeem  alid  deliver  it  to  the 
legatee.    That  seems  to  be  the  solid  ground  of  decision. 

So  dso  when  an  arrear  of  interest  due  upon  a  debt  at  the  date  ^  ^^  the 
of  the  will  IS  specifically  bequeathed,  and  the  testator  afterwards  imer^t  in  ar- 
receives  interest  upon  the  principal  sum,  such  receipt  will  not  ^S^nd^after 
be  an  ademption,  if  it  appear,  that  he  appropriated  the  payment  payments  of 
in  diachaxge  of  interest  aecrued  after  the  making  of  his  will;  ^^^i^riat^br 
fisr  although  the  money  so  received  be  primd  facie  applicable  in  testator  in  dis- 
diachaige  of  the  interest  which  ^r^  became  due,  yet  the  creditor  rest  accmed 
18  permitted  to  afipropriate  it  in  payment  of  the  interest  accrued  a/iwwiUmade; 
after  the  date  of  his  will,  so  as  to  leave  the  arrear  owing  when 
the  will  was  made,  and  specifically  given,  unliquidated,  and  con- 
sequently in  existence  at  hb  death.    But  the  onus  of  proving 
that  intention  fidb  iqpon  the  legatee. 

llius  in  Oraves  v.  Hughes  (A),  A.  being  entitled  to  a  debt  on 
morl|;age  with  an  arrear  of  interest,  after  reciting  in  her  codicil 
that  the  then  arrear  was  6002.  and  upwards  according  to  her 
own  computation,  bequeathed  it  to  B.  and  C.  It  appeared  firom 
the  Master's  report,  that  the  exact  amount  of  interest  due  when 
the  codicil  was  made  amounted  to  646/.  8«.  Zd.  A*  continued 
to  live  during  eleven  years  after  the  codicil,  and  received  for 
interest  648^,  which  sum  if  applied  in  dischaige  of  the  interest 
doe  when  the  codicil  was  made,  would  have  adeemed  the  legacy. 
Bat  the  Master  found  and  reported  upon  the  afiidavit  of  /).  that 
the  money  paid  to  A.  after  the  codicil,  was  received  by  her  in 
dischaige  of  the  interest  which  became  due  subsequendy  to  the 
date  of  that  instrument ;  and  under  the  above  circumstances  it 
was  determined,  that  the  arrear  of  interest  which  was  owing 

(A)  4  Madd.  383. 
Z  2 
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when  the  codicil  was  made  still  remained^  and  was  consequently 
the  property  of  the  specific  legatee. 

Another  class  of  cases  not  &lling  within  the  general  rule  ap* 
plicable  to  ademptions,  is  where  a  testator  shows  an  intention 
that  the  legacy  should  not  fail  although  the  debt  specifically  given 
be  discharged  during  his  life,  by  providing  for  that  circumstance. 
In  those  instances  the  bequests  are  specific  qtioad  the  debt,  and 
general  so  &r  as  it  is  necessary  to  resort  to  the  assets  upon  the 
annihilation  of  the  whole  or  any  part  of  such  debt :  and  although 
a  testator  in  providing  for  the  event  of  the  debt's  discharge 
may  have  expressed  himself  imperfectly,  a  Court  of  Equity 
will  nevertheless  efiectuate  the  visible  intention,  and  supply  the 
imperfection. 

Accordingly,  in  the  case  of  the  Earl  of  Hwmond  v.  The  Earl  of 
Suffolk  (/),  A.  being  possessed  of  two  bonds,  the  one  for  2,0002. 
from  B.  her  grandson,  and  the  other  for  2,000£  fit>m  (7.  her 
granddaughter,  bequeathed  both  securities  to  C.  and  declared, 
that  if  all  or  any  part  of  the  two  sums  should  be  paid  in  before 
her  death,  C.  should  have  4,000JL  or  so  much  money  as  the 
principal  so  paid  in  amounted  to.  A.  released  to  B.  his  bond 
debt,  without  receiving  any  of  the  money ;  and  the  question  was» 
whether,  as  the  specific  legacy  of  the  bond  was  so  adeemed  by 
the  release,  C.  was  notwithstanding  entitled  to  the  amount  out  of 
u^.'s  assets,  under  the  declaration  in  her  will^  although  literally 
and  strictly  the  debt  was  not  paid  in;  the  only  event  (according 
to  the  natural  import  of  those  words)  in  which  the  value  of  the 
bond  was  directed  to  be  paid  ont  of  the  general  estate ;  and 
Lord  Parker  considered  the  intention  to  be  clear,  that  if  either 
bond  were  not  in  existence  at  the  testator's  death,  the  legatee 
should  have  the  amount  out  of  her  estate.  His  Lordship  also 
considered  the  release  as  implying  payment  of  the  debt,  and 
equivalent  to  the  receipt  and  return  of  it  by  the  testatrix,  and 
the  same  as  if  the  wiU  had  said,  **if  these  debts  be  paid  or 
discharged." 

The  last  class  of  cases  to  be  noticed  as  not  felling  within  the 
general  rule  of  ademptions,  is  where  the  terms  of  the  bequest  are 
so  comprehensive  as  to  include  within  their  compass  the  fund 
specifically  bequeathed,  although  it  has  undergone  considerable 
alteration  since  the  date  of  the  will  For  since  the  substance  of 
the  thing  given,  viz.  the  debt  or  money  remains,  and  the  sub- 
sequent alteration  of  security  does  not  prevent  it  from  answering 


(0  1  P.  Wnw.  462,  464. 
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the  description  in  the  will,  the  principks  upon  which  the  ademp-  Debu. 
tion  of  specific  legacies  is  founded  do  not  apply.  In  illustration  Ademption  of. 
of  the  present  subject ;  suppose  A.  to  have  notes  and  cash  in  the 
hands  of  B.^  and  to  bequeath  to  C.  the  value  of  his  estate  then  in 
ihe  possession  of  B.  If  the  notes  and  cash  so  specifically  be- 
queathed be  changed  into  exchequer  bills,  or  bonds,  or  mortgages, 
and  be  in  the  hands  of  B.  at  ^.'s  death,  the  alteration  of  securities 
wiil  not  adeem  the  bequest;  because  the  property  which  A»  had 
in  the  custody  of  B.  at  the  date  of  the  will,  remained  bom  that 
time  in  jS/s  possession  to  the  death  of  A. ;  and  the  exchequer 
bills,  bonds,  or  mortgages,  answered  the  description  of  value^  the 
specification  of  the  fund  in  the  wilL  Upon  these  principles  Lord 
Thurhw  decided  the  following  case: 

In  Pidrford  v.  Hitnier  (m)^  A.  by  codicil  of  December  1779,  An  insunce. 
after  giving  two  small  annuities,  bequeathed  as  follows :  *^This  is 
an  account  of  value  now  in  my  possession,  and  out  of  which  the 
said  yearly  sums  are  to  be  pai<^;  Bank  notes  to  the  amount 
of  190/.,  cash  102.  10«.,  ditto  in  the  hands  of  Mr.  Drummond 
2,47621  5«.,  2,676^  lbs. ;  the  interest  of  the  remaining  part  to  be 
applied  for  the  use  and  education  of  my  grandchildren,  till  they 
arrive  at  the  age  of  twenty-one,  and  the  principle  to  be  then 
equally  divided  amongst  them,"  &c.  It  appeared  that  A.  had  no 
cadi  in  possession  at  his  death;  but  that  he  was  possessed  of  two 
Bapk  notes  amounting  to  302. ;  also,  that  Hunter  in  January  1779, 
and  at  ^.'a  request,  left  with  Messrs.  Drummond  two  Navy  bills, 
the  property  of  ^,  to  the  amount  of  2,4622i  5«.  Ad.;  and  that  in 
August  1790,  government  discharged  the  Navy  bills  and  interest 
with  seventeen  exchequer  bills  of  1002.  each,  and  with  9212.  1^. 
cash,  making  a  total  of  2,62121  Is. ;  which  exchequer  bilk  remuned 
in  the  bands  of  Messrs.  Drummpnd,  in  the  name  oiHunter^  and 
the  92 U  Is.  placed  to  his  account;  that  in  September  1780, 
Hunter^  drew  a  draft  on  Drummond  for  212.  \s.  in  jbvour  of  the 
testator,  which  was  paid ;  and  he  afterwards  took  out  the  remainder 
of  the  sum,  and  bought  nine  other  exchequer  biUs  of  10021  each, 
and  left  them  with  Drummond  in  his  own  name,  which  made  up 
twenty-six  exchequer  bills ;  that  afterwards  sixteen  of  the  bills 
were  deposited  with  Drummond  at  the  testator's  request,  in  his 
own  name,  and  the  remaining  ten  bills  were  paid  to  Hunter  and 
another  person,  in  satisfaction  of  a  debt  of  1 ,00021 ;  and  it  appeared 
that  the  testator  never  had  any  property  in  the  hands  of  Drum-- 
mond,  in  his  own  name,  except  as  before  stated     It  was  one  of 


(m)  3  Bro.  C.  C.  416. 
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Goods,  &c.     the  questions,  whether,  as  at  the  time  of  the  bequest  the  property 
Ademption  of.  "^  *^^  possession  of  Drummond  was  Navy  bills,  and  had  been 
subsequently   altered   in    the    manner   before    mentioned,   the 
legacy  was  not  adeemed;  or  whether  the  grandchildren  were 
entitled  to  the  sixteen  exchequer  bills  remaining  in  the  hands  of 
Drummond  at  the  death  of  the  testator:   and  Lord    Hiwlow 
determined  in  their  £ftvour ;  observing  that  the  question  in  these 
cases  was,  whether  the  specification  of  the  thing  bequeathed 
remained  the  same  at  the  testator's  death  as  it  was  at  the  time  of 
the  beqiiest    If,  therefore,  the  present  had  been  a  bequest  of 
Navy  bills,  he  must  have  thought  that  the  grandchildren  could 
not  have  taken  the  exchequer  bills,  because  the  specification  was 
not  the  same.    The  thing  given  would  not  have  been  in  exist^ace 
at  the  testator's  death,  but  that  the  word  in  the  oodidl  was 
^^  valued  a  description  answered  by  the  exchequer  bills  which 
remained^  and   were  value  in  the   hands  of  Drummond;  his 
Lordship,  therefore,  determined  as  above. 

Goods,  &c  ^*  ^^  ?^^  '^^^  consider  the  ademption  of  q)ecific  legades  of 

goods,  &C. 
Their  remoral  It  was  shown  in  the  fourth  chapter  (n),  that  if  the  terms  of  the 
adera^tionr^  *°  bcquest  referred  to  specific  articles  in  the  possession  of  the  testar 
tor  when  he  made  his  will,  those  only  would  pass  vrhich  he  then 
had  (o) ;  and  that  if  the  testamentary  words  rdated  to  the  period 
of  his  death,  goods,  &c.  which  were  in  his  possession  at  that  time 
would  be  included  (p).  Hence  there  appears  to  be  a  distinctioD 
between  those  two  cases  in  relation  to  ademption,  in  the  latter 
every  article  disposed  of  between  the  date  of  the  vdll  and  the 
death  of  the  testator  will  be  an  ademption;  but  if  they  be 
replaced  by  others,  or  be  increased,  the  new  articles  will  pass  to 
the  legatee,  because  they  answer  the  description  of  the -bequest: 
but  it  is  otherwise  in  the  former  case,  where  the  gift  is  limited 
and  confined  to  such  goods  only  as  belong  to  the  testator  at  the 
date  of  his  will,  for  by  the  disposition  of  any  of  them  the  subjects 
specifically  bequeathed  are  to  that  extent  annihilated;  and  as 
the  words  of  the  bequest  do  not  include  articles  afterwards 
acquired,  they  cannot  pass  in  substitution  of  or  in  addition  to 
Instances  of  those  sold  or  disposed  o£  The  observaidons  which  have  been 
testators;  uiade  in  considering  the  ademption  of  specific  legacies  of  stock 
and  debts  equally  apply  to  the  present  subject  of  goods. 

In  Green  v.  Symonds  {q\  the  testator  bequeathed  to  (7.  all  his 

(n)  Supra,  p.  250.  (p)  2  Vera.  688. 

(o)  Ambl.  281.  {q)  \  Bro.  C.  C.  129,  in  a  note. 
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books  at  his  chamberd  in  the  Temple.     He  afterwards  removed     Goods,  &c. 
his  books  into  the  country,  and  the  act  was  held  to  extinguish  Ademption^f! 
the  legacy. 

So  also  in  HeteUme  v.  HeseUine  (r),  the  bequest  was  of  *^  all  the 
testator's  household  goods,  plate,  linen  and  china,  and  all  the 
wine  and  other  liquors,  goods  and  chattels  whatsoever  which 
should  be  in  or  about  his  dwelling-house  at  B.  and  C7.  at  the 
time  of  his  death;  and  also  his  coach  and  other  carriages,  with 
his  horses  and  all  his  live  stock  at  C"  After  this  the  testator 
took  a  house  in  D.  and  removed  to  it  the  greater  part  of  the 
furniture  from  his  house  at  B»  The  removal  was  adjudged  to  be 
an  ademption. 

The  last  two  cases  were  determined  upon  the  personal  acts  of  bj  ag«nu. 
the  testators.  But  the  effect  will  be  the  same  if  the  removal  of 
the  articles  specifically  bequeathed  be  by  an  agent  officiating 
under  a  general  authority,  and  the  act  meet  with  the  approbation 
of  a  testator,  and  probably  without  the  appearance  of  any  such 
approval,  for  the  act  of  such  an  agent  is  that  of  the  testator. 

Accordingly,  in  the  case  of  ShafUbury  v.  S/uzfisbury  (s),  J., 
before  he  went  abroad  for  the  benefit  of  his  health,  bequeathed 
to  his  wife  all  the  plate,  &c.  which  should  be  in  his  house  at  C. 
at  the  period  of  his  death.  During  the  absence  of  A.  his  steward, 
acting  under  a  general  authority,  procured  the  absolute  owner  of 
the  house  to  accept  a  surrender  of  ^.'s  lease,  and  in  consequence 
the  steward  removed  ^.'s  plate,  &c.  to  another  house  belonging 
to  ^.9  a  transaction  afterwards,  approved  of  by  A. ;  and  the 
question  being  whether  the  removal  of  the  plate,  &c  was  an 
ademption  of  the  legacy,  it  was  decided  in  the  affirmative. 

The  general  rule  that  goods  specifically  bequeathed  must  be  Oaset  not  M- 
in  the  place  described  at  the  death  of  the  testator,  may  be  ^'l^^i^® 
inapplicable  to  some  cases,  so  that  their  removal  during  his  life  moTal  of  goods 
will  not  create  an  ademption.     The  principle  seems  to  be  this, —  lio^.*^*"^ 
that  the  bequests  of  the  articles  must  be  supposed  to  be  made, 
subject  to  the  several  accidents  and  contingencies  to  which  they 
are  exposed.     In  which  cases,  if  by  any  of  those  accidents  or 
contingencies,  the  goods,  by  removal,  do  not  literally  answer  the 
specification  in  the  will,  a  Court  of  Equity  will  notwithstanding 
consider  them  as  being  in  the  house  or  place  at  the  testator^s 
death.     This  appears  to  be  the  true  principle  of  the  authorities 
upon  the  subject 


(r)  3  Msdd.  276 ;  see  also  CdOeton  y.  Garihy  6  Sim.  19. 
(0  2  Yem.  747,  ed.  bjr  Baithby. 
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A  qualification  or  exception  to  the  general  rule  appears,  there- 
fore,  to  occur  when  the  goods  specifically  given  are  removed  out 
of  the  bouse  described  for  the  sake  of  preservation  fi^m  fire  {t), 
an  accident  for  which  thej  were  liable  to  be  removed  when  the 
will  was  made. 

So  also  it  would  seem,  that  if  the  goods  were  removed  by 
fiiiud,  or  without  the  testator's  knowledge  or  authority,  the  act 
would  not  be  permitted  to  adeem  the  specific  bequest  of  them,  as 
may  be  collected  fix)m  the  declaration  in  the  decree  pronounced 
in  the  case  of  ShqfMmry  v.  Shaftsbiay  (u). 

Another  probable  qualification  to  the  above  rule,  and  founded 
upon  the  principle  before  stated,  may  happen,  when,  fix>m  the 
nature  of  the  place  in  which  the  goods  are  specified  to  be,  it  is 
considered  that  the  locality  of  them  was  not  referred  to  as 
essential  to  the  bequest,  but  as  merely  descriptive  of  the  articles 
meant  to  be  given,  and  substituted  in  lieu  of  a  schedule  parti- 
cularizing them.  In  conformity  with  this  remark,  Lord  Hardtoiekef 
in  the  case  of  Ward  v.  Tttmer  (z),  took  a  distinction  between 
coods  in  a  house  and  goods  in  a  skq) ;  observing  that  a  bequest 
of  goods  on  board  o^a  ship,  must  be  supposed  to  be  made  with  a 
view  to  the  several  accidents  and  contingencies  to  which  they 
were  liable ;  and  that  should  it  be  determined  that  if  by  any 
accident  the  goods  should  not  be  on  board  at  the  testator's  death, 
they  should  not  pass,  such  a  decision  would  defeat  several  marine 
wills.  His  Lordship  then  remarked,  that  if  the  goods  were 
removed  for  preservation,  as  if  the  ship  were  leaky  or  likely  to 
founder,  or  if  the  testator  were  removed  to  another^ ship  (his 
goods  of  course  accompanying  him)  a  contingency  to  whidi  he 
was  daily  subject,  and  an  order  which  he  could  not  resist,  neither 
of  those  circumstances  would  adeem  the  specific  bequest  he  had 
made  of  them.    •^^   A^^^e/ia/^OL,  ^^OQ  i<*^^rris  ^^^fnsJ/S^.^O^ 

Under  the  present  qualification  or  exception  to  the  general 
rule,  those  instances  may  be  classed,  where,  for  example,  a 
persoa  having  two  houses  J.  and  B.  at  which  he  alternately 
resides,  and  being  possessed  of  only  one  set  of  fiimiture,  which 
he  removes  with  himself  to  each  house,  bequeaths,  whilst  living 
in  A.  <^aU  his  furniture  at  A.^  to  C*  Although  the  whole  of  the 
furnitiu*e  may  be  in  house  B.  because  the  testator  happened  to 
die  there,  yet  the  accidmt  of  his  being  resident  in  that  house  at 
the  time  of  his  death,  with  the  furniture,  will  not  be  an  ademp* 


(0  1  Ves.  sen.  273. 

(«)  Stated  b)'  Mr.  RaUhby  in  th^t 


case,  2  Yern.  74S. 
(«)  2  Ves.  sen.  431, 
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tion  of  the  legacy.  For  under  the  above  circumstances  the  Goods,  &c. 
locality  of  the  fiimitare  at  house  A.  at  the  period  of  his  decease,  Ademption  oC 
was  not  of  the  essence  of  the  legacy ;  the  bequest  being  made 
with  a  view  and  consideration  of  the  aocident  of  their  being  in 
house  B.  at  the  death  of  the  testator;  so  that  the  disposition  was 
nothing  more  in  effect  than  a  specific  bequest  of  his  household 
furniture.  Upon  such  reasoning  as  above.  Lord  Tkurlaw  made 
the  following  decision : 

In  Land  v.  Devaynes  (y)y  B*  after  bequeathing  to  his  wife 
1,000/.  devised  to  her  '^  all  his  plate,  linen  and  furniture  in  his 
house  in  SI,"  together  with  the  lease  of  the  said  house  for  the 
residue  of  the  term.  B.  had  two  houses,  that  in  8,  and  another 
in  T.  at  each  of  which  he  resided  alternately.  When  he  made  his 
will  all  his  plate,  linen  and  furniture  were  in  the  house  at  8. 
except  sufficient  linen  to  serve  the  family  for  one  week  without 
wasbdng,  which  were  in  the  house  at  T*  It  appeared  that  B, 
had  only  one  service  of  plate,  which,  with  all  die  linen,  except 
sufficient  for  one  week's  use  without  washing,  always  accom- 
panied himself  and  family  fix)m  one  house  to  the  other,  when 
they  changed  their  residence.  There  happened  to  be  no  plate 
in  the  house  at  8,  at  R's  death,  except  a  silver  bowl,  but  his 
widow,  the  legatee,  not  only  claimed  the  linen  and  furniture 
which  were  in  that  house  at  the  last  mentioned  period,  but  also 
such  plate,  linen  and  furniture  as  were  in  the  house  when  he 
made  his  will,  or  such  as  at  that  time  he  had  been  in  the  habit  of 
using  in  his  house  at  8.  during  his  residence  there,  and  which 
were  carried  backwards  and  forwards  between  the  two  houses,  as 
he  resided  in  either.  Lord  TTmrhw  said,  that  J7.  having  only 
one  set  of  plate  and  linen,  which  was  not  sufficient  for  both 
houses,  was  accustomed  to  remove  them  with  himself,  it  was 
therefore  Ek^  a  general  devise  of  all  his  plate  and  linen,  and  his 
Lordship  ordered  all  the  plate  to  be  delivered  to  the  widow,  and 
also  all  the  linen,  except  the  linen  for  the  week  that  was  lefl  at 
the  house  in  T. 

It  was  before  noticed,  that  when  goods  are  specifically  given, 
the  rule  is  general  that  they  must  be  in  the  testator's  possession 
at  his  death,  so  that  if  he  disposed  of  any  of  them,  the  legacy 
would  be  so  fiu*  gone  (z).  But  this  qualification  must  be  ob- 
served, that  if  the  disposition  be  not  absolute,  it  will  not  have 
the  above  eflect,  as  where  a  testator  pawns  or  pledges  an  article  ricdgo  of 
specifically  bequeathed,  a  right  of  redemption  is  left  in   the  Ademption} 

(y)  4  Bro.  C.  G.  537.  (z)  Supra,  p.  249,  342. 
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but  may,  as  it 
seems,  entitle 
legatee  to  sub* 
se<}uentljr  ac- 
quired property 
answenng  the 
description  in 
will. 


testator,  and  passes  to  the  legatee  at  his  death,  and  that  interest 
entitles  him  to  have  the  subject  redeemed  out  of  the  general 
assets  of  the  testator  (a). 

It  is  to  be  further  remarked,  that  when  a  specific  legacy  of 
property  which  the  testator  had  at  the  date  of  his  will  is  once 
adeemed  by  extinction  of  the  subject,  and  there  is  nothing 
remaining  to  which  the  words  of  the  bequest  can  af^ly,  the 
mischief  cannot  be  remedied  by  a  single  republication  and  con- 
firmation of  the  will  {b).  But  it  would  seem  that  republication 
might  have  an  efiect  fitvourable  to  the  l^;atee,  if  after  the 
ademption  of  the  legacy  and  before  the  republication,  the  tes- 
tator acquired  property  to  which  the  words  of  the  will  could  be 
applied.  Suppose,  then,  the  legacy  to  be  of  goods  or  stock  of 
which  the  testator  was  possessed  at  the  date  of  his  will,  that  he 
sold  them,  and  invested  the  proceeds  in  the  purchase  of  other 
goods  or  stock  and  afterwards  to  republish  and  confirm  his  will 
by  a  codicil;  it  is  presumed  that  the  republication,  although 
unable  to  revive  that  which  was  extinct,  would  nevertheless 
entitle  the  legatee  to  the  new  articles;  first,  because  the  terms 
of  the  bequest  are  sufficient  to  embrace  them;  and  secondly, 
because,  by  the  republication,  the  will  is  made  to  speak  firom  the 
date  of  the  codicil  (c). 

And  now  under  the  1  Vict  c  26,  no  ademption  by  extinction 
of  the  subject  originally  bequeathed  would  deprive  the  legatee  of 
his  interest,  if  at  the  time  of  the  testator's  death  there  existed 
property  to  which  the  words  of  the  wiU  could  apply;  for  by  the 
27th  section  of  that  act,  the  will  is  made  to  speak  as  if  it  bad 
been  executed  immediately  before  the  testator's  death. 


Partnership 
shares. 


4.  Of  partnership  shares. 

I^ce  the  situation  or  locality  of  goods  specifically  bequeathed, 
may,  as  we  have  seen,  be  such  as  to  exempt  them  firom  the  rule 
which  requires  their  being  found  at  the  testator's  death  at  the 
place  described  in  his  will,  so  may  the  nature  of  the  subject  have 
a  similar  effect,  according  to  a  decision  of  Lord  Hardmche^  To 
illustrate  this  in  the  instance  of  partnerships.     It  has  been  deter* 


(a)  Swmb.  p.  ^25 ;  2  Bro.  G.  C. 
lid. 

(h)  2  Yes.  sen.  626,  and  Manck  v. 
Monck,  1  Ball  &  Beat.  306 ;  Chess- 
lyn  y.  CressweU^  3  Bro.  Pari.  Ca. 
246,  Svo.  ed. ;  Newbold  v  Road- 
knightt  1  Rosa.  &  M.  677 ;  Pow^s  v. 


Monoid,  8  M7I.  &  Cr.  859. 

(c)  Coppm  ▼.  Femykomghy  2  Bro. 
C.  G.  292,  a  decision  of  Lord  T^tir- 
/otr,  overruling 'the  apimon  of  Lord 
Hardmche  in  Abney  y.  MiUeVy  2  Atk. 
599 ;  flee  also  2  Yes.  sen.  419. 
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mined  that  if  a  partner^  under  articles  providing  fix*  tlieir  renewal,    Partncnhip 
specifically  bequeathed  his  share  of  the  profits^  (naming  the        *bum> 


amaunt\  and  upon  the  expiration  of  the  old,  new  articles  «e  Ademption  of. 
entered  into,  by  which  his  share  of  proBts  is  altered,  the  legacy  Though  there 
will  not  be  adeemed.     The  principle  of  this  decision  has  been  partnership 
before  stated,  viz.  that  it  is  to  be  presumed  from  the  nature  of  the  *rt»«J«?  and  an 
property,  that  the  bequest  was  made  in  contemplation  of  the  shares,  tcinMc, 
determination  and  renewal  of  the  old  articles,  and  an  alteration  |f^^?^f  ^^e 
in  the  shares  of  the  partners,  and  that  therefore,  since  the  subject  shares  under 
bequeathed  always  continued  in  the  same  fund,  its  amount  alone  will^not  be^ 
being  altered,  and  the  new  articles  being  a  continuation  of  the  adeemed, 
old,  it  would  be  unreasonable  and  contrary  to  the  testator's  in-  ^**>"•• 
tention  when  he  made  his  will,  and  also  to  the  nature  of  the 
transaction,  to  hold  it  an  ademption  of  the  specific  bequest     Of 
this  opinion  was  Lord  Hardtmcke  in   the  case  of  BackuM  v« 
Child  (<f),  which  was  to  the  following  eflbct : 

A.9  B.y  and  C.  were  partners  in  the  banking  business  under  An  instance. 
articles  made  in  the  year  1743.  A.^  after  reciting  in  his  will  that 
he  had  reserved  to  himself  by  the  articles,  nine  in  twelve  parts 
of  the  profits  to  arise  by  banking  in  his  house  at  T.,  did  (in  pur- 
suance of  the  power  also  reserved  thereby)  dispose  of  such  nine 
parts  in  manner  following;  one  ninth  part  to  B.  and  C  in  * 

addition  to  the  shares  they  were  entitled  to  under  the  articles,  as 
a  recompenoe  for  the  trouble  they  should  incur  in  carrying  on 
the  banking  business  for  the  benefit  of  his  wife  and  children; 
another  ninth  part  to  his  wife;  three  ninths  to  his  eldest  son; 
and  fiMir  ninths  to  his  two  younger  sons.  The  articles  of  1743, 
expired  after  th^  date  of  the  wiU,  and  A»  entered  into  new 
articles  with  J9.  and  (7.  at  the  end  of  a  year  afterwards,  by  which 
the  business  was  divided  into  twenty-four  parts  or  shares,  and 
fourteen  of  them  were  declared  to  belong  to  A,f  seven  to  i?.,  and 
three  to  C*  There  was  a  provision  m  the  ariicks  of  1743,  that  if 
any  of  the  partners  died  during  the  partnership  under  those  or 
any  future  articles,  the  shares  of  the  persons  so  dying  should 
belong  to  their  executors.  There  was  also  secret,  or,  what  are 
called  side-articles  entered  into  by  them,  but  no  new  cKnes  were 
made  when  the  parties  entered  into  the  last  articles.  Upon 
1^  question  whether  the  second  articles  were  an  ademption  or  a 
revocation  of  AJ^s  will.  Lord  Bardwicke  determined  that  they 
were  not,  observing  that  although   the  fund  was  altered  and 


(d)  Ambl.  260  {    sec  also  EUis  v.  Walker^  ibid    309,  and  stated  ante^ 
p.  201. 
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Leaies  for     different  arranged,  it  was  in  fact,  Bubtisting  at  AJ^s  death,  and 
7^^         his  Lordship  s^id,  'Uhat  when  a  person  in  trade  makes  provision 
Ademption  of.   out  of  bis  share  for  his  fiunily,  and  afterwards  renews  the  partner- 
ship, by  which,  perhaps,  his  interest  is  varied,  jet  it  is  not  a 
revocation;  if  it  were,  it  would  occasion  great  confusion." 

Leases  for  5.  With  respect  to  the  ademption  of  specific  devises  of  lands 

ieT*'*^? ***     ^®^^  nnder  leases  for  terms  of  years  or  for  lives,  by  the  sabse- 

quent  surrenders  of  the  old  leases  for  the  purpose  of  renewal, 

the  following  rules  and  distinctions  may  be  collected  finom  the 

cases  determined  on  the  subject 

m 

First, — As  to  leases  for  tenn$  qf  years. 

The  same  rule  which  requires  the  existence  of  the  thing  spe- 
cifically bequeathed,  at  the  dea^  of  the  testator,  and  before  so 
firequently  exemplified,  equal^applies  to  the  subject  now  under 
consideration.  The  only  question  to  be  settled  is,  whether  the 
Vfhen  And  words  of  the.bequest  merely  refer  to  the  identical  lease  or  term 
adeemed.  for  years  which  the  testator  was  possessed  of  when  be  made  his 
will,  or  whether  they  are  sufficiently  comprehensive  to  include 
such  estate  in  the  lands  which  the  testator  should  have  in  them 
by  renewal  or  otherwise  at  the  period  of  his  death.  In  the  first 
case  an  effective  surrender  of  the  lease  will  adeem  the  legacy; 
and  in  the  other,  the  bequest  will  not  be  disappointed.  It, 
therefore,  will  be  usefiil,  first  to  consider  the  expressions  which 
have  been  adjudged  to  be  restrictive  of  the  bequest,  to  the  lease 
or  term  that  the  testator  had  at  the  date  of  his  will,  and  aecondly, 
those  which  have  been  considered  laige  enough  to  comprise  all 
the  interest  he  had  in  the  lands,  at  his  decease,  however  altered 
or  modified  after  the  making  of  lus  will. 

1.  When  the  surrender  of  a  lease  specifically  bequeathed,  will 
effect  an  ademption. 

An  examination  of  all  the  cases  upon  the  present  subject, 

appears  to  establish  the  following  rule :  that  when  a  testator  in 

Rule,  when  the  disposing  of  lands  in  which  he  is  possessed  of  the  kyal  estate 

posMMdofthe  ^o^  ^^  residue  of  a  term  of  years,  expresses  himself  in  the 

Winterestin  present  tense,  and  all  the  words  direcdy  refer  to  the  term  or 

leas^  of  which  he  was  then  possessed,  none  of  them  having 

a  prospective  import,  referring  to  his  death ;  and  there  is  nothing 

apparent  upon  the  face  of  the  will,  to  show  a  clear  intention 

that  he  used  the  words  in  any  other  sense  than  they  ghunma- 

tically  and  legally  import,   the  term,  lease,  and  interest  only 
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which  he  had  when  he  made  die  bequest  will  pass  to  the  legatee.      Leases  for 
Hence  it  follows,  that  his  surrender  of  the  lease  will  adeem  the        y^*"* 
legacy,  by  annihilating  the  subject  of  the  gift  :    and  since  the  Ademption  of. 
expressions  in  the  will  embrace  no  other  interest  than  that  ex- 
tinguished, a  new  tenn  acquired  by  the  testator  upon  a  renewal 
of  the  surrendered  lease,  cannot  pass  to  the  specific  legatee.     It 
must,  however,  be  noticed,  that  the  surrender  of  the  old  lease  Surrender  of 
must  be  effectual,  or  there  will  be  no  ademption  ;    and  it  is  ^|^^^^^ 
conceived  that  the  above  observations  will  be  supported  by  the  factual 
followii^  authorities. 

Thus,  in  Abney  v.  ilfiZbr  (e),  A.  bequeathed  all  his  college 
leases  which  he  then  held  of  Mcydalen  College  to  JS.  to  be  sold 
immediately  after  his  death,  with  directions  to  divide  the  proceeds 
amongst  several  persons,  including  E.  and  A.  appointed  E. 
executrix  and  residuary  legatee.  A.  afterwards  surrendered  his  Adeemed  by 
college  leases,  and  accepted  two  new  ones,  the  one  in  December  ^iio  descriptton 
1736,  and  the  other  in  Angust  1740.  A.  paid  lai^  sums  of  JJ}^. 
money  for  fines,  but  the  last  lease  waa  not  sealed  with  the  college 
seal  till  after  his  death.  The  question  was,  whether  the  specific 
devise  of  the  old  leases  was  adeemed  by  their  surrender  and 
acceptance  of  the  new ;  and  Lord  Hardtoiche  determined  that 
the  surrender  of  the  old,  and  acceptance  of  the  new  lease  in 
1736,  was  an  ademption,  because  the  words  of  devise  being  in 
the  present  tense,  and  therefore  only  applicable  to  the  lease  then 
in  existence,  could  not  possibly  comprehend  the  renewed  lease. 
But  as  to  the  new  lease  of  1740,  his  Lordship  decided,  that  as 
it  was  void  for  want  of  the  college  seal,  the  devise  of  the  old  one 
was  not  adeemed  by  the  mere  attempt  oiA.  to  renew. 

The  last  case  was  followed  by  that  of  Budstone  v.  Anderson  (J), 
in  which  A.  devised  in  the  following  words:  ''AU  my  lands, 
tenements,  and  hereditaments  at  Westow  in  Yarkshire,  and  all  my  or  tithaa; 
iUhes  and  ecclesiastical  dues  payable  out  of  Weetow  aforesaid,  or 
any  other  towns  or  places  near  the  same,"  I  give  to  B.  At  this 
time  A.  was  seised  in  fee  of  her  estate  at  W.  and  possessed  of  a 
lease  of  the  tithes  there  under  the  Archbishop  of  York;  but  she 
afterwards  surrendered  that  lease  and  took  a  new  one,  and  of 
which  she  died  possessed.  The  only  question  was,  whether  the 
devise  of  the  tithes  was  adeemed  by  the  surrender  of  the  old 
lease  :  and  Sir  John  Strange^  M.  R.,  decided  in  the  aflSrmative, 
and  remarked,  that  he  saw  no  distinction  between  the  words  in 
the  will,  **  all  my  tithes  at  Weetowf  and  if  they  had  been  '^  all 


(«)  2  Atic.  593,  597.  (/)  2  Yes.  sen.  419. 
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iMses  for     my  lease  or  interest  in  that  lease  at  Westmo^  because  the  latter 

^^^^        words  most  refer  to  the  interest-^,  had  at  the  time  of  making  her 

AdemptioD  of.  ^j[j| .  ^^ich  interest  being  extinguished  by  the  surrender,  the 

fM«y  estate  in  the  tithes  which  she  acquired  by  the  subsequent 

lease,  could  not  pass  under  the  description  in  the  bequest, 

without  the  aid  of  a  republication  of  the  will. 

SimUar  to  the  last  authority  was  the  case  of  Home  y.  Mei- 

craft  {jg)y  where  A.  bequeathed  to  B.  ^  the  perpetual  advowson 

orarectory;      and  disposal  of  the  Uving  or  rectory  of  Waioerdon  for  ever, 

together  with  the  tithes  of  all  sorts  thereof   *  The  rectory  was 

held  by  a  lease  under  New  College,  Ox/brd,  for  a  term  of  ten 

years  from  1766 ;  which  A.  surrendered  after  the  date  of  his  will; 

and  A.  took  a  new  lease  in  the  year  1770  for  ten  years^  and  died 

before  its  expiration.     One  of  the  questions  was,  whether  the 

advowson  passed  by  the  will,  or  the  devise  of  it  was  adeemed  by 

the  sunender  of  the  old  lease,  and  the  acceptance  of  a  new  one? 

and  Ii(»rd  Thurbno  determined  that  the  legacy  was  extinct; 

remarking,  that  he  had  read  Abney  v.  JUiUer,  and  all  the  other 

cases  on  the  subject,  and  discovered  that  he  must  contradict  all  of 

them,  if  he  did  not  construe  the  present  devise  of  the  leasehoUL 

estate,  which  was  afterwaitls  surrendered,  a  lapsed  devise. 

or  of  testator's       It  appeals  that  the  preceding  cases  were  decided  upon  expres- 

hold  OTraer^  ^ons,  that  fiom  their  import  could  not  be  considered  as  reladng 

by  words  M       to  any  estate  or  interest,  but  that  whiah  the  testators  were 

^  possessed  of  under  the  then  existing  leases.     But  the  case  next 

stated  proves  the  following  proposition ;  that  however  general  the 
terms  of  bequest  may  be,  yet,  if  instead  of  having  a  prospective 
view,  so  as  to  embrace  any  interest  the  testator  may  have  in  the 
subject  at  the  period  of  his  death,  they  merely  relate  to,  and  are 
satisfied  by  the  interest  which  he  had  and  devised  at  the  date  of 
his  will,  such  terms  or  expressions  will  not  prevent  an  ademption 
by  the  surrender  of  the  old  lease,  and  pass  to  the  l^atee  the  new 
estate  acquired  in  the  subject  by  the  testator,  after  the  devise  by 
renewal  or  otherwise.  In  illustration  of  this,  suppose  B.  to  devise 
to  C  his  leasehold  house  in  D.  and  all  his  estate,  termy  and 
interest  therein;  the  latter  general  words  would  be  referred  to,  as 
they  are  satisfied  by  the  identical  estate,  term,  and  interest, 
which  B.  had  in  the  house  at  the  period  of  the  devise,  and  a 
subsequent  surrender  of  the  lease  by  the  testator  would  be  .an 
ademption  of  the  legacy  (A). 

(g)  1  Bro.  C.  C.  363. 

(h)  See  James  v.  Dean,  11  Yes.  3S3,  387,  395. 
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Accordingly^  in  Skater  v.  Norton  (i),  A.  devised  to  B.  her  LeMet  for 
leasehold  garden,  and  the  stable  adjoining  her  dwelling-house,  y^*"* 
daring  his  life,  with  remaitider  to  his  children;  but  if  he  died  Ail«inpti«i  ot 
without  issue,  she  then  gave  the  said  garden  and  stable,  and  ^^  all 
her  estate,  term,  and  interest  therein"  to  C.  absolutely.  With 
respect  to  the  dwelling-house,  A,  bequeathed  it  to  D.  for  li&, 
with  remainder  to  his  children ;  and  if  be  died  without  issue, 
then  she  gave  her  said  dwelling-house,  and  "  all  her  estate,  term^ 
and  interest  therein,"  to  E.  and  F.  absolutely.  The  premises 
were  held  by  the  testatrix  under  lease  from  the  corporation  of 
fFinbheHerf  which  she  surrendered,  and  took  a  new  lease  for 
fortj  years;  and  the  question  was,  whether  the  specific  devise 
was  aflected  by  the  surrender  and  renewal  of  the  lease ;  and 
Sir  Wmkan  Grants  M.  R.,  determined  that  the  legacy  was 
adeemed,  upon  the  principle,  that  A.  having  expressed  herself  in 
the  present  tense,  (none  of  the  words  being  prospective  to  take  in 
any  interest  which  she  might  subsequently  acquire  in  the  house, 
stable,  &C.)  the  terms  were  referrible  to  no  other  estate  in  the 
house,  &c  than  what  she  possessed  under  the  lease  existing  at 
the  date  of  the  wilL 

2.  Where  notwithstanding  the  surrender  of.  the  lease  there  will 
be  no  ademption. 

In  the  last  and  similar  cases,  if  the  wills  had  been  republiidied^  Bat  renewed 
Ae  ademptions  created  by  the  surrenders  of  the  old  leases  would,  ^^  ^gatew 
as  it  is  presumed,  have  been  remedied  in  the  acceptances  of  the  oftheoldleaaei 
new,  since  the  effect  of  republications  is  to  make  the  wills  speak  tion  of  the  wills. 
from  the  dates  of  the  codicils,  as  before  observed  (A),  which  being 
subsequent  to  the  renewals,  and  the  renewed  interests  fidling 
within  the  terms  of  the  bequests,  there  appears  to  be  no  reason 
to  prevent  those  interests  from  passing  to  the  legatees.     Such 
was  the  opinion  of  Sir  John  Strange^  M.  R.,  in  Budstone  v.  Ander^ 
eon,  before  stated  (/) ;  and  so  Lord  TTturhw  determined  in  Coppin 
V.  Ftmyhough  (m),  which  was  a  case  to  the  following  effect : 

A»  being  seised  of  a  freehold  fiirm  called  C.  fiirm,  and  pos-    Case, 
sessed  of  the  manor  of  D.  under  a  lease  from  the  prebendary 
of  the  prebend  of  2>.  for  twenty-one  years,  which  was  usually 
renewed  every  seven  years,  bequeathed   to  his  daughter   an 
annuity  charged  on  C  fiurm,  and  upon  all  his  leasehold  estates 

(0  16  Yes.  197.  (m)  2  Bro.  C.  C.  292,  and  see 

(il)  SnprtL,  p.  846.  CarU  ▼.  CarU,  3  Atk.  175, 180. 

(0  P.  349. 
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Leuesfor     in  the  parish   of  2>. ;  and   he  devised  the  same,   subject  to 
y""*        the  annuity^  to  the  same  uses,  &c.  as  were  declared  of  his 
Ademption  oe   freehold  lands,  limited  in  strict  settlement  by  a  prior  instru- 
ment    The  testator  renewed  the  lease  which  existed  at  the 
date  of  his  will,  and  purchased  a  lease  for  three  lives  of  other 
lands,  and  then  made  a  codicil,  devising  his  purchased  estate  to 
trustees,  &c. » It  was  one  of  the  questions  whether,  if  the  renewal 
of  the  lease  of  the  manor  of  D.    were  an  ademption  of  the 
specific  devise,  the  will  was  not  republished  by  the  codicil,  and 
the  renewed  lease  did  not  pass  to  the  specific  l^atee ;    and 
Lord    Tkurhw  determined,  that  by  the  codicfl  the  will  was 
republished,  which  enaUed  such  will  to  pass  the  renewed  lease ; 
a  decree  necessarily  admitting  that  the  renewal  was  an  ademption 
of  the  specific  legacy. 
Distfaictionas        It  is  observable  that  the  preceding  cases,  in  which  ademptions 
whenTltMiMr  ^^"^  cfifected  by  Surrenders  of  the  old  leases,  were  cases  where 
is  potsesaedof    the  legal  estate  in  the  terms  was  vested  in  the  testators,  and  not 
the^nuf'ofthe  i°  Other  persons  in  tmst  for  them.     In  instances  of  the  latter 
term.  kind.  Lord  Hardwicke  has  expressed  a  clear  opinion,  that  what 

would  be  an  ademption  at  law,  the  legal  interest  being  in  the 
testator,  will  not  be  so  in  equity,  when  the  testator  is  merely 
entided  to  the  eqtdtabk  interest ;  and  his  Lordship  observed  (n), 
that  an  abundance  of  acts  were  sufficient  to  pass  the  tnut  or 
eqmtabk  interest,  which  would  not  pass  it  at  law.  The  principle 
appears  to  be  thiis;  that  when  the  subject  is  purely  legal,  as 
where  the  testator  is  possessed  of  the  legal  term,  the  act,  which 
at  law  would  amount  to  an  ademption,  must  be  equally  so  in 
equity  to  preserve  uniformity  of  decision ;  but  that  where  the 
subject  is  solely  within  the  jurisdiction  of  a  Court  of  Equity,  as 
where  the  testator  is  merely  cestui  que  trusty  and  the  equitable 
interest  alone  is  bequeathed,  the  Court  will  not  permit  a  mere 
surrender  of  the  whole  lease  by  the  testator  and  his  trustee  to 
defeat  the  specific  legatees,  but  will  consider  the  intention 
appearing  upon  the  will ;  and  although  there  may  be  no  expres- 
sions sufficient  at  law  to  pass  the  renewed  lease,  yet  it  will 
attach  the  trusts  of  the  old  to  the  new  lease,  when  it  is  apparent 
that  the  testator,  by  the  surrender,  did  not  intend  to  disappoint 
the  provisions  he  had  made  by  his  will 

Accordingly,  in  Carte  v.   Carte  (o),  A.^  being  prebendary  of 
Tachbrooke^  granted,  in  the  year  1714,  a  lease  of  his  prebendal 

lands  to  one  of  his  children  for  twenty-one  years,  who  declared 

^—^— — — .     ■  - 

(fi)  Case  last  referred  to,  p.  179.  (p)  3  Atk.  174;  Ambl.  28,  S.  C. 
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the  trust  for  A.  for  so  many  years  of  the  term  as  he  should  live,      Leases  for 

and  then  for  such  persons  as  he  should  appoint  by  deed  or  will,        ^^*"' . 

and  in  default  of  appointment,  among  aU  his  children  equally.  Ademption  o». 
The  lease  was  annually  renewed,  and  similar  declari^tions  of  trust 
were  executed  by  the  trustee.  In  1735,  A,  made  his  will,  and 
bequeathed  to  £.,  his  eldest  son,  hb  residuary  estate,  whether 
real  or  personal ;  and  by  a  supplemental  clause  he  declared  that 
B.  '^  should  have  the  disposal  of  the  lease  of  his  prebend  of  TacA- 
hrooke  made  to  his  daughter  C,  and  that  B.  ^^  should  receive  to 
himself  all  the  profits  and  advantages  arising  and  accruing  from 
it"  In  1739,  the  last  new  lease  Was  granted  to  C ;  but  it 
appeared  firom  a  clause  inserted  in  the  space  between  the  con-» 
elusion  and  signature  of  the  will,  after  the  granting  of  the  last 
lease,  that  the  will  was  republished ;  and  although  the  cause  was 
decided  upon  that  poitit,  Lord  Hardwicke  determining  that  the 
renewed  lease  passed  to  B.  by  the  republication,  yet  his  Lord-* 
ship  was  of  opinion,  that  if  the  will  had  not  been  republished, 
the  renewal  of  the  lease  would  not  have  been  an  ademption :  the 
subject  devised  being  a  trusty  and  the  intention  clear  that  no 
ademption  was  meant  by  the  testator  (/?),  the  devise  extending 
to  the  whole  trust;  and  the  word  ^'advantages,"  his  Lordship 
observed,  was  sufficient  to  include  all  the  advantages  and  benefits 
belonging  to  the  trust,  and  consequently  all  renewals. 

That  Sir  WiUiam  Grant,  M.  R.,  considered  the  decision  of  the 
last  case  to  have  been  made  in  consequence  of  the  devise  being 
of  a  trust  and  not  of  a  k^al  term,  appears  from  his  criticism  in 
the  case  of  Slatter  v.  Noton  (q) ;  in  which  he  said,  "  I  think  it 
will  be  found  that  the  case  of  Carte  v.  Carte  is  the  only  one  in 
which  the  renewed  lease  was  held  to  pass  without  any  words 
directly  applicable  to  a  future  interest;  and  that  case  is  very 
distinguishable  firom  the  present.  Lord  Hardwicke  lays  consi- 
derable stress  upon  the  nature  of  the  subject  of  disposition,  the 
trust  of  a  term,  not  a  kgal  interest ;  and  says,  that  distinguishes 
it  from  the  decided  cases.  Next,  the  words  in  the  will  were  con- 
ceived to  be  sufficient  to  take  in  all  the  advantages  and  benefits 
belonging  to  the  trust,  one  of  which  was  that  of  the  renewal ; 
and  the  devisee  could  hardly  be  said  to  have  all  the  advantages 
arising  and  accruing  fi-om  the  former  lease,  unless  he  had  the 
advantage  of  substituting  the  renewed  lease  in  its  place.*' 

It  appears  from  the  cases  before  stated,  upon  devises  of  kgcJ 

(p)  8Atk.  176,  179. 

(y)  16  Yes.  201,  sUted  suprOf  p.  351. 
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when  the  devise 
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interests  for  years,  of  which  the  testators  were  possessed,  that  the 
ground  upon  which  the  Court  of  Chancery  decided  thut  renewed 
interests  in  the  property  did^ipiotpass  under  the  prior  wills,  was 
from  the  terms  of  the  bequests J>eing  sufficient  to  include  them: 
and  it  further  appears,  that  although  the  words  of  bequest  be 
sufficient  in  their  import  to  pass  the  renewed  interests,  so  as  to 
prevent  an  ademption  in  consequence  of  the  surrenders  of  the 
old  leases,  yet  the  words  will  not  be  allowed  that  effect  if  they 
be  confined  to  interests  which  testators  had  at  the  dates  of  their 
wills.  If,  however,  the  expressions  have  a  prospective  or  future 
operation,  the  specific  devisee  will  not  be  disappointed  of  his 
legacy  by  a  testator  surrendering  the  old  and  taking  a  new 
lease,  since  he  will  be  entitled*  to  the  latter  under  the  terms  of 
the  bequest  I^  then,  the  devise  were  of  *^  all  the  estate,  right 
and  interest  which  the  testator  has  or  shall  have  to  come  in  lands 
held  by  him  under  a  lease  fix>m  A.  at  the  time  of  his  death,''  and 
the  testator  renewed  the  lease,  it  is  presumed  that  the  specific 
devisee  would  be  entitled  to  it  (r). 

So  also  if  the  old  lease  contained  a  covenant  on  the  part  of  the 
lessor  to  renew,  and  the  lessee  devised  **  all  his  right  and  interest 
under  or  by  virtue  oi  the  lease"  to  £.,  it  seems  but  reasonable 
that  a  new  lease  taken  by  the  testator  after  making  his  will 
should  pass  to  B.,  since  the  terms  of  the  bequest,  and  the 
tcstator^s  title  under  the  old  lease,  show  that  he  intended  to 
pass  whatever  interest  he  had  or  should  hate  in  consequence  of 
that  lease  at  his  death ;  and  a  renewed  lease  is  an  interest  of  the 
latter  description  (s). 

When  the  devise  is  not  of  a  specific  term  or  lease,  or  of  the 
interest  which  the  testator  had  at  the  date  of  his  will,  but  lease- 
hold property  is  bequeathed  as  part  of  his  general  estate,  a 
renewal  of  the  lease  by  the  testator  will  not  be  an  ademption  of 
the  devise;  for  such  a  disposition  is  not  specific,  but  general^ 
passing  aU  the  goods  and  chattels  which  the  testator  should  be 
possessed  of  at  his  death;  and  the  mention  of  the  leasehold 
estate  is  no  more  than  a  specification  of  one  of  the  particulars  of 
which  the  general  estate  consisted ;  so  that  as  the  purchase  of 
leasehold  property  after  the  will  is  made  would  be  included  in 
the  terms  of  the  bequest,  it  follows  that  a  subsequent  renewal  by 
the  testator  of  an  old  lease  will  equally  pass  to  the  legatee.  In 
illustration  of  this : 


(r)  Vide  Lord  SldorCs  opinion  in  James  v.  Dean^  1 1  Yes.  389* 
(s)  See  last  reference. 
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A.  devised  '*  all  and  singular  his  leasehold  estate^  goods,  chattels,      Leases  for 

and  personal  estate  whatsoever,  to  his  daughter  B,  /'  and  in  the  ____!!!!!: 

residuary  clause  he  repeated  the  words  "  all  and  singular."    A.  Ademption  of. 
afterwards  renewed  a  lease  with  the  dean  and  chapter  of  Wiiidsor;  *"**^®*' 
and  it  was  a  question  whether  the  renewal  of  the  lease  was  an 
ademption;  and  Lord  Hardwicke  determined  in  the  negative, 
for  the  reasons  before  mentioned  {(y 

Secondly,  as  to  leases  fur  lives. 

The  renewal  of  leases  for  lives  previously  to  the  I  Vict  c.  26, 
always  created  an  ademption,  when  such  renewal  was  made  after 
the  date  of  the  will,  because  by  the  surrender  of  the  old  leases 
there  was  nothing  upon  which  the  devise  could  operate.  It  could 
not  pass  the  old  estate  because  that  was  determined  by  the  sur- 
render, and  it  could  not  transfer  the  new  estate  acquired  by  the 
renewal,  since  that  being  freehold,  it  was  a  rule  that  no  fi'eehold 
interest  could  pass  by  a  will,  but  such  as  a  testator  was  seised 
of  or  entided  to  when  he  made  that  instrument  (tt).  But  now  by 
the  above  statute,  which  affects  wills  executed  upon  or  after  the 
Ist  of  January y  1838,  the  will  is  made  to  speak  as  if  it  were 
executed  immediately  before  the  death  of  the  testator ;  if,  there- 
fore, the  language  of  the  devise  is  applicable  to  the  estate 
acquired  by  the  renewal  it  is  conceived   the  property  would 


In  reference  to  the  subject  of  the  preceding  subdivision  (5),  it 
may  be  useful  to  notice  the  distinction  between  the  effect  of  a 
surrender  of  the  old  lease  for  the  purpose  of  renewal,  and  the 
partition  of  the  lands  comprised  in  the  lease :  the  latter  does  not 
bj  producing  a  revocation  of  the  disposition  of  the  will,  virtually 
adeem  the  subject  of  the  devise. 

The  point  was  decided  in  Woodhouse  v.  OhzU  (r);  there  J.  W. 
having  the  legal  estate  in  leaseholds,  and  being  beneficially  entitled 
to  one*third  of  them  in  right  of  his  late  wife,  and  being  entitled  un- 
der the  will  of  A.f  (whose  executor  he  was)  to  another  third  part 
for  life,  vrith  remainder  to  his  children  as  he  should  appoint,  and 
in  de&alt  of  appointment  to  them  absolutely,  bj  his  will  gave 
one-third  to  one  of  his  daughters  for  life,  with  remainder  to  her 


(0  Stirling  T.  Lydiard,  3  Atk.  Ahney  v.  MUUr,  2  Atk.  597 ;  Dighy 
199;  Digby  v.  Legard,  Dick.  Rep.  t.  Legeard,  Dick.  Rep.  500;  cited 
500,  503.  I  Bro.  C.  C.  501 ;   3  P.  Wms.  note 

(ic)  See  1  P.  Wmfl.  575 ;    Mar-     p.  22. 
wood  T.    Turner,  3  P.  Wms.  170;  (v)  8  Sim.  115. 
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Leases  for     children,  and  the  other  third  to  another  daughter  for  life,  with 

^*^^'         remainder  to  her  children.     A.  afterwards  joined  with  the  other 

Axlemption  of.    tenant  in  common  in  a  deed  of  partition  by  which  they  assigned 

the  leaseholds  in  trust,  as  to  one  portion  for  J.  W.y  his  executors, 

&c.,  as  administrator  of  his  wife,  as  to  another  portion  in  trust  for 

V.  W,y  his  executors,  &c.,  as  executor  of  A.  and  as  to  the  remainder, 

in  truf  t  for  the  other  tenant  in  common.    Sir  Z.  ShadtoeUy  V,  C, 

held  the  deed  was  not  a  revocation  of  the  will. 


Sect.  II .  Abatement  of  Specific  Legacies. 

Abatement  of        Having  in  the  preceding  section  treated  of  those  acts  of  a 
*{^*  ^  ^^     testator  which  will  operate  as  ademptions  of  specific  legacies,  it  is 

intended  to  consider,  in  the  present  section,  the  circumstances 

under  which  specific  legatees  will  be  under  the  necessity  of  parting 
with  the  whole,  or  portions  of  their  legacies,  although  the  subjects 
devised  to  them  remained  and  were  not  adeemed  at  the  testator^s 
death.  This  obligation  upon  specific  legatees  is  technically 
known  by  the  term  ^^  abcSement.^ 


Not  till  tbe 
general  assets 
be  exhausted. 


Reference  to 
3rd  chapter  to 
ascertain  what 
legacies  are 
specific. 


1.  It  is  a  rule,  as  noticed  in  the  beginning  of  the  third 
chapter  (x),  that  specific  legatees  can  only  be  called  upon  by  the 
executor  for  abatement,  upon  failure  of  the  general  personal 
estate  to  discharge  debts.  These  legacies,  therefore,  must  be  fiiUy 
satisfied  to  the  prejudice  of  general  legatees.  But  when  the 
personal  assets,  not  specifically  bequeathed,  are  deficient  to  pay 
all  the  debts,  then  the  specific  legatees  must  abate  or  contribute 
in  proportion  to  the  value  of  their  individual  legacies  (y).  The 
principle  is  the  presumed  intention  of  the  testator,  (presumed 
fi*om  his  severing  specific  parts  of  his  personal  estate  fi*om  the 
rest,  and  bequeathing  them  specifically),  to  give  a  preference  to 
those  legatees. 

The  rule  of  abatement,  as  before  stated,  is  clearly  settled.  The 
principal  difficulty  is  to  ascertain  when  the  legacies  are  specific, 
a  subject  discussed  in  the  third  chapter,  and  from  which  it  will 
appear  what  legacies  are  and  what  are  not  specific. 

After  the  preceding  observations,  we  shall  proceed  to  consider 
instances  of  abatement,  that  are  likely  to  occur  in  practice,  and 
require  particular  consideration. 


(ar)  Snpra,  p.  192. 
(y)  Sleech  v.  Thorington,  2  Ves. 
sen.  561,  564 ;  Cliftm  ▼.  Burt,  1  P. 


Wms.  680;  Duke  of  Devon  T.i4Miiit> 
2  P.  Wms.  383. 
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2.  Cases  may  arise  of  stock,  or  of  the  proceeds  of  an  estate  Abatement  of 
directed  to  be  sold,  being  specifically  given  in  fractional  parts,  specific  leg  i- 

and  testators  may  have  miscalculated  the  amount  of  the  stock,  -. , 

and  may  have  been  mistaken  in  the  probable  proceeds  to  arise  contribation  by 
from  the  estate  to  be  sold,  so  that  the  stock  and  such  proceeds  J^g^^of^hef  ame 
are  insufficient  to  answer  the  whole  of  the  portions  of  them  given  chattels  de. 
or  intended  for  the  several  legatees ;  or  it  may  be  necessary  to  SJ^uISftance  * 
resort  to  those  funds,  so  parcelled  out,  for  contribution  upon  a  whether  the 

,   «  .  /.  •  1  ,  1  .  f  1.         taker  of  the 

denciency  of  assets  to  pay  debts,  and  m  consequence  the  appiica-  last  proportion 
tion  of  the  general  rule  in  regard  to  abatement  may  be  attended  !f  {ij^^*^" 
with  uncertainty.     In  all  those  cases  the  intention  of  the  testator,  duary  or  a  par- 
to  be  collected  from  his  will,  is  the  guide;  and  it  would  seem,  **^'*"  ega^ee. 
fix>m  the  authorities  after  referred  to,  that,  in  general,  if  the 
person  to  whom  the  last  firactional  part  of  the  stock  or  proceeds  is 
given,  be  appointed  to  take  it  as  the  residue  or  remainder  of  the 
specific  fund,  whatever  may  be  its  amount,  then  he,  as  residuary 
legatee,  will  only  be  entitled  to  the  surplus  of  the  fund,  after 
full  satisfaction   of  the   other   aliquot  parts   of  it    specifically 
bequeathed;  so  that  such  person  in  the  character  of  residuary 
legatee  can  show  no  right  to  call  upon  the  particular  legatees  of 
fiuctional  parts  of  the  stock  or  proceeds  to  abate,  for  since,  if  there 
had  been  an  excess  of  the  funds,  he,  as  residuary  legatee,  would 
have  been  entided  to  it ;  so>  if  there  be  a  deficiency,  it  is  only 
equitable   that  his  share   should  be  minus  in  that  proportion. 
Upon  this  principle    Lord    Thurhw   determined    the   case  of 
Danoers  v.  Manning  (r),  before  stated  (a). 

But  although  the  last  aliquot  share  of  the  fund  be  given  by  the 
word  **  remainder''  or  "  residue,"  yet  if,  from  the  context  of  the 
will,  it  appears  to  have  been  the  testator's  intention  that  all  the 
specific  legatees  should  have  certain  defined  parts  or  proportions 
of  the  subject,  by  whatever  words  they  were  bequeathed,  then  the 
last  named  legatee,  although  in  terms  a  residuary  legatee,  will  be 
entitled  to  call  upon  the  other  legatees  of  parts  of  the  fund  ta 
abate  equally  with  him  upon  their  respective  shares.  An  instance 
of  this  occurred  in  Page  v.  Leapingwett  (&),  stated  in  the  third 
chapter  (<?). 

The  reader  is  here  reminded  that  although  general  legatees  are 
firequently  compelled  to  abate  among  themselves,  yet,  as  between 


(z)  2  Bro.  C.  C.  19,  22 ;  1  Cox,  (b)  18  Ves.  463 ;   see  Famter  v. 

Rep.  203,  S,  C,  and  see  1  P.  Wms.  Mills,  4  Rub.  86 ;    ScoU  v.  Salmond^, 

404.  1  Myl.  &  K.  363. 

(a)  Supra^  p.  310.  (c)  Supra,  pp.  200, 310. 
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Abatement  of    them  and  the  residuary  legatee,  the  question  cannot  arise,  and  they 
t?^**^  '*^^*      ^''  ^  entitled  to  have  their  legacies  in  full,  although  it  sliould 

J.  -T~^ ~  leave  no  surplus  for  the  residuary  legatee,  to  whom  the  testator 

M  between  ge-  could  only  intend  a  residue  if  any,  after  debts  and  legacies  paid. 
and^the^^r*  ^"  ^^  recent  case  of  Breashur  v.  Dor  (rf),  the  application  of 
duary  legatee,  this  doctrine  tumed  upon  a  question  of  construction ;  whether  a 
bequest,  were  particular  or  residuary.  In  that  case  the  testator 
bequeathed  l,000il  to  A.  on  his  attaining  twenty-one,  but  if  he 
died  under  that  age,  "  then  the  bequest  under  this  clause  and  the 
residue  to  go  to  my  own  family  generally ;"  A,  died  under  twenty- 
one  :  the  personal  estate  was  insufficient  to  pay  the  general  i^acies 
in  full ;  and  the  question  was,  whether  the  above  bequest  was  to 
be  construed  as  a  particular  legacy  (in  the  event  which  happened) 
to  the  next  of  kin,  or  formed  part  of  the  residue,  in  which  case  it 
would  be  first  applicable  to  make  good  the  deficiency  of  the  tes- 
tator's personal  estate  for  the  payment  of  his  other  legacies.  Sir 
Z.  Shadtoelly  Y.  C,  decided  that  the  sum  in  question  did  not  pass 
to  the  next  of  kin  as  a  legacy  but  formed  part  of  the  residue ;  and 
his  decree  was  confirmed  by  Lord  Brtmgham,  C. 

When  specific  ^'  ^^  ^^  been  observed,  that  the  testator  s  intention  is  the 
devisees  of  free-  principle  upon  which  a  Court  of  Equity  acts  in  arrangements  of 
must  abate  with  abatement;  in  conformity  with  which,  if  the  testator's  freehold 
teero^iha^tels.  ^^^^^  ^^  Subject  to  debts,  a  specific  devisee  of  it  will  be  obliged  to 
contribute  upon  a  deficiency  of  the  general  personal  assets  with 
the  specific  legatee  of  a  chattel. 

Accordingly,  if  a  freehold  estate  be  devised  to  J.  and  a  lease- 
hold to  B.  and  the  testator  die  indebted  by  bond  to  an  amount 
more  than  sufficient  to  exhaust  the  personal  fund,  B.  may  compel 
A.  to  abate  or  contribute  with  him  to  the  satis&ction  of  the  debts. 
The  reason  is,  that  both  estates  are  liable  to  those  demands,  and 
it  was  equally  the  testator's  intention  that  B.  should  have  the 
leasehold,  as  that  A.  should  have  the  freehold  estate.  This  was 
decided  in  the  case  of  Lonff  v.  Short  (e);  but  the  determination 
would  have  been  different  if  the  debts  had  been  only  by  simple 
contract,  and  had  not  been  charged  upon  the  real  fund  ;  for  then 
the  leasehold  as  the  sole  remaining  estate  liable  to  those  duties 
must  have  been  wholly  applied  toward  their  liquidation.  Bat 
this  distinction  does  not  now  hold,  for  the  statute  of  the  3  &  4 
Wm.  4,  c.  104,  makes  all  the  real  estate  of  the  testator  liable  to 
his  simple  contract  debts,  as  well  as  to  those  by  specialty;  and, 

(d)  4  Sim.  21.  W  1  P-  Wms.  40$. 
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in  a  case  similar  to  the  above,  contribution  would  now  be  made  Abau^ment  rf 
by  the  devisee  of  the  freehold  as  well  as  of  the  leasehold.  tpecific  leg*. 

The  supposed  discrepancy  between  the  case  of  Lang  v.  Short,  

and  the  fifth  resolution  in  Haskwoad  v.  Pope  (/)»  noticed  in  the 
15th  chapter  of  this  work,  has  recently  been  the  subject  of  much 
discussion,  and  upon  which  there  at  present  exists  a  conflict  of 
judicial  opinion; 

In  ComewaU  v.  CamewaB  (g\  the  question  was  whether  specific 
legacks  should  contribute  rateably  with  devised  real  estates,  to  the 
payment  of  such  of  the  specialty  debts  as  the  general  personal 
estate,  and  the  real  estate  descended  had  proved  insufficient  to 
pay,  or  whether  the  specific  legacies  must  not  be  resorted  to  and 
exhausted  before  any  application  of  the  devised  estates.  Sir  Z. 
ShadweH  V.  C,  decided  in  &vour  of  the  latter  alternative,  that 
the  specific  legacies  must  be  first  applied.  His  Honor  seems 
to  have  considered  the  case  of  Lang  v.  Shorty  and  the  fifUi  reso- 
lution in  Hoilewood  v.  Pope,  not  to  be  reconciled,  (as  the  editor 
suggested  in  his  former  edition  of  this  work),  and  expressed  his 
opinion  that  the  decision  of  Lord  Talbot  in  the  latter  case  was 
quite  consonant  to  principle.  In  the  subsequent  case  of  Young 
V.  Hassard  (A),  the  testatrix  devised  certain  fee  simple  lands  and 
leaseholds  for  years  to  K  and  his  issue,  and  other  fee  simple  lands 
to  H.  and  his  issue,  and  charged  all  the  lands  so  devised  with  the 
payment  of  annuities  bequeathed  by  the  will ;  Sir  E.  Sugdeny 
C.  (L),  held,  that  the  fi^ehold  and  leasehold  estates  were  liable  to 
contribute  in  proportion  to  their  respective  annual  value  at  the 
decease  of  the  testatrix  to  the  payment  of  the  annuities,  and  that 
the  leaseholds  were  not  liable  in  the  first  instance :  and  referring 
to  the  distinction  between  the  case  of  Comewett  v.  ComeweUf  and 
that  before  him  (namely),  that  the  former  had  respect  to  a  debt 
which  was  a  charge  lipon  the  property  independent  of  the  will, 
but  in  the  latter^  that  the  legacies  and  annuities  were  gifts  de- 
pendent wholly  on  the  will  of  the  testatrix,  and  thkt  the  question, 
as  to  them,  was  what  was  the  intention  of  the  testatrix,  his  Lord- 
ship added,  I  confess  I  was  surprised  at  the  statement  that  Long 
V.  Short  had  been  overruled ;  I  have  always  considered  it  a  binding 
authority,  have  advised  on  the  strength  of  it,  cited  it,  and  seen  it 
acted  upon ;  and  I  think  it  is  to  be  regretted  that  that  which  has 
fer  so  manj^. years  been  considered  as  a  settled  rule  of  law  should 
be  now  disturbed.     I  have  a  very  great  respect  for  the  learned 


(/)  8  P.  Wms.  322.  (A)  1  Jones  &  Latouche,  466. 

(g)  12  Sim.  298. 
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Judge  by  whom  the  case  of  Comewell  v.  CometoeU  was  decided, 
but  I  cannot  say  that  I  have  any  doubt  that  lAmff  v.  Short  is  still 
a  binding  authority.  The  decision  in  that  case  depended  on  this, 
that  at  law  all  the  funds  were  liable  to  the  debts ;  and  the  question 
was,  what  was  the  intention  of  the  testator?  The  devise  of  the 
lands,  and  of  the  chattels  real,  and  of  the  annuity  being  specific, 
Lord  Cowper  referred  to  the  Statute  of  Fraudulent  Devises,  and 
said,  that  statute  made  real  estate  in  the  hands  of  the  devisee 
liable  to  the  payment  of  the  specialty  debt;  and,  therefore,  finding 
that  all  the  funds  were  liable,  and  that  it  was  the  clear  intention 
of  the  testator  to  give  the  chattel  interest  to  the  legatee,  just  as  he 
had  given  the  real  estate  to  the  devisee,  he  was  of  opinion  that 
they  ought  to  bear  the  burden  rateably,  and  that  in  that  manner 
the  intention  of  the  testator,  would  be  effectuated.  Sir£.  Sugden 
expressed  his  opinion  that  the  decision  in  Clifton  v.  Burt  (t),  did 
not  at  all  contravene  the  doctrine  of  Long  v.  Shorty  and  further 
observed,  "  the  case  of.  ComeweU  v.  Comewell  was  decided  on  the 
ground  that  the  Statute  of  Fraudulent  Devises  was  enacted  for  the 
benefit  of  creditors,  not  of  legatees;  but  I  do  not  think  that  is  the 
ground  upon  which  the  decision  of  Zon^  v.  Short  proceeded;  but 
rather  upon  this,  that  all  the  fimds  were  charged  by  law  with  the 
debt,  and  the  intention  of  the  testator  was  to  be  effected.  The 
first  matter  to  be  inquired  into  is,  whether  there  is  a  charge 
affecting  all  the  funds ;  if  there  be,  then,  whether  that  charge  in 
the  case  of  a  creditor,  is  created  by  common  law  or  by  statute  is 
a  matter  of  indifference ;  for,  however  created,  it  leaves  the  equi- 
table arrangement  of  the  funds  subject  to  the  charge,  and  the 
mode  of  effectuating  the  intention  of  the  testator  in  respect  to 
them  untouched."  At  the  conclusion  of  his  judgment  his  Lord- 
ship said,"  I  see  nothing  to  impeach  the  decision  in  Long  v.  Shorty 
and  if  1  were  now  called  on  to  decide  the  question,  I  should  feel 
myself  bound  to  support  the  authority  of  that  case."  Since  the  above 
decision,  the  case  of  Tombs  v.  Roch  (j)  has  occurred  before  Sir 
Knight  Bruce^  V.  C. ;  there  the  testator  devised  a  portion  of  his 
real  estate  to  his  wife  L.  S.  for  life  or  widowhood,  and  subject 
thereto,  he  gave  the  whole  of  his  real  estate  to  uses  in  strict 
settlement  He  also  gave  specific  and  pecuniary  legacies.  The 
will  did  not  charge  any  portion  of  the  real  estate  with  the  pay- 
ment of  debts,  neither  was  any  part  of  the  testator's  jeal  estate  at 
the  date  of  his  will  or  at  his  death  in  mortgage  or  specifically 
charged  with  any  debt     The   personal  estate  specifically   be- 


(0  1  P.  Wms.  67S. 


(J  )  2  Col.  490.  i^w**^" «'. 
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queatbed .  was  more  than  sufficient  to  pay  the  simple  contract  Abatement  of 
debts,  but  not  the  specialty  debts.    The  assets  were  wholly  legal  ^^  ^  ^*^*" 
On  a  bill  for  the  administration  of  the  estate,  the  Court  held  that  ^^r  7^' 

'  When  specific 

the   amount  necessary,  m  addition  to  the  personal   estate   not  devices  abate 

specifically  bequeathed,  to  pay  the  specialty  debts  should   be  Wateel^*  ° 

contributed  rateably  between  the  specific  legatees  and  devisees. 

Sir  Knight  Bruce,  after  an  elaborate  and  luminous  discussion  of 

the  subject,  and  adverting  to  the  conflicting  judgments  in  Come* 

wall  V.  ComewaUy  and  Young  v.  Hassard,  in  conclusion  exprefssed 

his  intention  to  follow  the  judgment  in  Long  v.  Shorty  which  he 

had  always  considered  a  governing  decision  upon  the  point  in 

question. 

We  may  here  observe,  that  the  heir  to  whom  an  estate  is 
devised,  and,  taking  as  heir,  is  entitled  to  contribution  as  between 
him  and  the  other  devisees. 

This  principle  was  illustrated  in  the  case  of  Biederman  v. 
Seytnour  (A),  which  did  not  come  within  the  operation  of  the 
3  &  4  Wm.  4,  c.  106,  s.  3.  In  that  case,  Lord  Langdaley  M.  R., 
held,  that  where  real  estate  was  devised  to  the  heir,  although  for 
certain  purposes  he  took  by  descent,  so  that  creditors  had  a  right 
to  resort  to  the  estate  devised  to  him  in  priority  over  the  other 
devised  estates,  yet  as  between  him  and  the  other  devisees  he 
was  entitled  to  contribution  from  them  to  the  extent  to  which 
his  estate  might  be  exhausted  by  debts. 

By  the  above  statute,  the  heir  to  whom  estates  are  devised 
takes  as  devisee  for  all  purposes  (/). 

As  specific  legatees  are  not  bound  to  contribute  or  abate  in 
favour  of  general  legatees,  so  neither  are  specific  devisees  of  real 
estate :  and  though  in  a  sense  all  devises  of  real  estate  may  be  ' 
said  to  be  specific,  yet  a  distinction  appears  to  be  now  established 
between  a  specific  and  residuary  devise  in  reference  to  the  present 
subject. 

In  Spang  v.  Spong  (m),  the  testator  bequeathed  several  specific 
legacies :  and  devised  certain  estates  specifically  described  to  his 
son  Thomasy  and  others  to  his  son  William  in  fee,  charging  them 
proportionably  with  a  rent  chaise  to  his  widow  durante  viduOate^ 
and  the  estate  devised  to  Thomas  with  a  further  rent  charge  of 
lOOil  in  trust  for  the  testator's  daughter  Rosamond  for  life.  The 
testator  also  bequeathed  various  general  legacies,  and  among 


(k)  3  Beav.  368.  (m)  1  Yo.  &  Jerv.  300;  see  also 

(0    Strickland   v.    Strickland,  10      Mirekouse  v.  Scaife,  2  MjL  &  Cr, 
Sim.  374.  '  695. 
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others  4,000iL  in  trust  for  the  plaintiflky  and  then  added  the  fiiUow* 
ing  words: — ^  I  do  hereby  expressly  diarge  and  make  liable  my 
real  and  personal  estate  to  and  with  the  payment  of  the  aforesaid 
l^acies."  The  testator  then  devised  all  the  residue  of  his  real 
and  personal  estate  to  his  said  son  Thcmat  Spong^  whom  he 
appointed  executor.  The  debts  and  several  of  the  legacies  were 
paid)  but  the  4000/.  on  account  of  deficiency  of  assets  was  not 
paid  The  legatees  filed  their  bill  against  Thcmas  Spanff^  the 
executor  and  residuary  legatee^  insisting  that  a  competent  part 
of  the  estate  specifically  devised  to  him  should  be  sold  to  pay  the 
general  legacies,  as  all  the  estates  were  chaiged  with  the  payment 
of  the  legacies.  The  defendant,  in  his  answer,  stated  that  the 
produce  of  the  whole  of  the  estates  not  specifically  devised  had  been 
applied  in  payment  of  the  debts,  and  many  of  the  legacies,  but 
that  the  whole  of  the  estates  specifically  devised,  if  sold,  would 
not  meet  the  whole  of  the  general  legacies  and  the  charges  to 
which  the  estates  were  subject ;  and  on  his  behalf  it  was  insisted 
that  there  was  a  distinction  between  a  specific  and  residuary 
devise  of  real  estate,  and  that  as  it  was  an  established  rule  that 
a  specific  l^atee  could  not  be  called  upon  to  contribute  to  a 
general  l^atee,  so  a  fortiariy  a  specific  devisee  could  not  (n). 
But  Alexander^  C.  B.,  decreed  otherwise ;  observing  that  he  saw 
no  solid  distinction  between  the  specific  and  residuary  devises, 
that  every  devise  of  real  estate  was  specific  (o),  and  that  if  the 
estates  passing  by  the  residuary  devise  were  liable,  so  were  those 
specifically  devised ;  and  he  was  of  opinion  that  all  were  charged 
with  the  general  legacies.  From  this  decree  the  executor  and 
residuary  devisee  appealed  to  the  House  of  Lords  (p),  and  the 
decree  was  reversed  in  his  favour.  Lord  Manners,  in  delivering 
judgment,  observed — *'  It  appears  that  the  Chief  Baron  lays  it 
down  as  a  proposition,  that  there  was  no  distinction  between  a 
specific  and  residuary  devise,  and  that  if  the  one  is  liable  to  make 
good  the  pecuniary  legacies,  so  is  the  other.  But  I  cannot  agree 
in  that  proposition.  In  the  first  place,  with  respect  to  a  specific 
devise,  the  testator  separates  that  part  of  his  property  from  the 
rest ;  but  that  is  difierent  from  a  residuary'  devise,  for  there  the 
devisee  takes  the  real  property,  subject  to  the  payment  of  the 


(n)  aifUm  ▼.  Burt,  1.  P.  Wma. 
678 ;  Kighdif  t.  KigMyj  2  Yez.  J. 
328 ;  Keding  t.  Braum,  6  ib.  359, 
were  cited;  alao  Jojf  v.  Campbell, 
I  Scho.  &  Lef.  328. 


(p)  His  Lordship  cited  H<noe  ▼« 
Lord  Dartmouth,  7  Yes.  147 ;  EiU  t. 
Cock,  1  Yes.  &  Bea.  175  ;  CUfUm  t. 
Burt,  ubi  9up, 

(p)  I  Dow  &  CI.  365. 
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pecuniary  legacies.     Then  in  the  case  of  a  specific  devise,  the  Abatement  of 
devisee  takes  a  particular  thing :  but  in  the  case  of  a  residuary  ^^^  **** 

devise,  he  takes  only  such  part  of  the  real  property  as  remains  

after  the  legacies  have  been  satisfied ;"  and  his  Lordship  said  that 
Lords  Eldon  and  Redesdale  agreed  with  him  in  opinion,  and  he 
concluded,  saying  that  the  principal  case  came  under  the  general 
rule,  that  specific  devisees  and  legatees  should  not  be  bound  to 
contribute. 

It  has  been  noticed  that,  in  general,  specific  legatees  are  not  Exception  to 
compellable  to  abate  in  favour  of  general  legatees ;  but  to  this  ^^^ 'j^** 
rule,  as  to  most  others,  there  is  an  exception.     For  if  the  whole  tees  are  not  to 
of  a  testator*s  personal  property  be  disposed  of  specifically,  and  of  general.  ° 
he  bequeath  general  legacies,  the  latter  must  be  paid  out  of  the 
former. 

Suppose,  then,  a  person  possessing  personal  estate  at  B.  and 
C.  only,  to  specifically  bequeath  it  to  77.  and  E.  and  then  to  give 
a  legacy  to  F.  The  personal  estate  at  B.  and  (7.  will  be  liable 
to  the  payment  of  the  legacy  in  proportion  to  their  several 
amounts,  because  there  never  were  any  other  funds  out  of  which 
it  could  have  been  satisfied,  and  the  usual  presumption  of  pre- 
ference intended  by  testators  in  favour  of  specific  legatees  is 
repelled  in  this  instance  (y).  The  case  of  Barry  v.  Harding  (r), 
is  an  illustration  of  the  exception  above  noticed.  There  the 
testator  gave  his  real  and  personal  estate  to  trustees  in  trust  to 
pay  certain  sums  to  his  children  by  name.  In  a  codicil,  the 
testator  made  the  following  bequest ;  ^^  and  I  leave  all  my  monies 
and  securities  for  money,  share  and  share  alike  to  E*  B.y  A.  H. 
and  F.  H,  (three  of  his  children),  these  bequests  are  subject  to 
a  bequest  already  made  in  my  wilL"  Sir  Edward  Sugden^  C.  (L) 
held  upon  the  words  of  the  will  and  codicil,  that  the  specific  gift 
contained  in  the  codicil,  was  charged  with  the  legacies  given  by 
the  will 

4.  It  is  proper  in  this  place  to  refer  to  those  legacies  which  As  to  abate- 
are  in  one  sense,  specific,  and  in  another,  general.     They  have  ^In^^^l^f*" 
been   described  in  a  preceding  chapter  as  bequests  of  money  specific  and  m 
with  reference  to  a  particular  fund  for  their  payment,  and  not  ^"*  K®"®™  • 
simply  a  gift  of  the  specific  fund  itself  («).     Those  legatees  have 
such  a  lien  upon  the  specific  fund  referred  to,  that  they  will  not 


(9)  B/  the  Chancellor  in  Sayer  t.  (s)  See  the  begmning  of  Chiqp.  III. 

&9«r.  Pre.  Ch.  393.  p.  192,  and  pp.  220,  237. 

(r)  1  Jones  &  Lat  475,  491 . 
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Abatementof    be  obliged  to  abate  with  general  legatees  (^);  and  in  this  as  in 
^>ecific  Icga-     ijjg  preceding  cases  the  testator's  intention  is  the  principle ;  for 

it  is  inferred  that  he  in  referring  to  specific  parts  of  his  estate 

for  payment  of  particular  legacies,  intended   those  legacies  a 
preference  to  others  which  he  had  not  so  secured. 

Thus,  if  A.  bequeathed  to  B.  5001.  out  of  a,  debt  of  1,000/,  or 
out  of  his  2,0001  three  per  cent,  consols;  B*  will  not  be  obliged 
to  abate  with  the  general  legatees  upon  a  deficiency  of  general 
assets  to  pay  all  debts  and  legacies.  This  was  so  settled  in  the 
cases  below  referred  to  (tt),  and  before  stated.  But  if  the  fimd 
out  of  which  the  legacy  is  payable  happen,  from  any  cause,  to  be 
insufficient  fully  to  discharge  it,  and  the  personal  estate  fiJl  short 
to  answer  the  deficiency,  and  wholly  to  pay  the  other  legacies, 
jB.  is  so  fiu:  a  general  legatee,  as  that  he  may  oblige  those  other 
legatees  to  abate  and  contribute  with  him  their  proportions 
of  the  deficiency  in  the  fimd.  B,  however,  can  be  in  no  better 
condition  than  a  specific  legatee,  so  that  if  the  other  general 
assets  be  insufficient  to  pay  all  the  debts,  he  must  abate  with 
other  specific  legatees,  and  in  this  respect  he  is  to  be  considered 
a  specific  legatee,  and  endded  to  call  for  such  contribudon  (&)• 


CHAPTER  VL 

Of  General  Legacies,  and  their  Ademption,  and  of  Parol 
Evidence  in  certain  cases  on  that  subject 

Sect.  I»  Of  the  ademption  of  legacies  given  as  portions 

'  to  children  by  their  father. 

L — When  the  children  are  legitimate. 
2. — ExceptUms  to  the  presumption  of  ademption  in 
cases  under  the  last  article. 


(t)  Acton  V.  Acton^  1  Meriv.  178,  160,  cmte^  p.  237,  and  Lamheri  v. 

istated  «v/^a,  p.  240;    SmaHbone  v.  Lambert,  11  Ves.  607,  ttipta^  p»  224. 

Brace,  Findh,  308.  (r)  4  Ves.  160» 

(u)  Roberts  ▼  Pococky  4  Ves.  160, 
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Sect.  II.  Of  the  ademption  of  legacies  by  subsequent 

advancements  when  the  legatees  are  con- 
sidered strangers  to  the  testator,  and  the 
legacies  not  portions. 

1. — When  the  legacies  are  mere  bounties ;.  am/  of 

beqttests  to  natural  chUdren  by  their  putative 

father. 
2. — fFhen  a  testator  has  placed  himself  in   loco 

parentis. 
3  and  4. — Of  the  admissibility  of  parol  evidence  on 

the  last  subject;  as  also  to  prove  an  intention  to 

adeem  when  the  testator  is^  or  is  considered  to 

bcy  a  stranger  to  the  legatee. 
5. — Of  the  sufficiency   and  insufficiency  of  such 

evidence  when  admissible. 
6. — And  the  different  degrees  of  importance  attached 

to  parol  evidence  in  detailing  declarations  of 

testators,  in  regard  to  the  times  when  and  to 

whom  they  were  made. 


A  LEGACY  is  general  when  it  is  so  given  as  not  to  amount  to  a      Portions, 
bequest  of  a  specific  part  of  a  testator's  personal  estate ;  as  of  a  AdcmptioiTc^ 
sum  of  money  generally^  or  out  of  the  testator's  personal  estate, 
and  the  like  {a). 

In  the  beginning  of  the  last  chapter  it  was  attempted  to  explcdn 
the  distinction  of  ademption  as  applicable  to  a  specific  or  to  a 
general  legacy  not  given  as  a  portion.  It  was  considered  that  an 
intention  to  adeem  by  a  testator's  receipt  of  the  subject  speci- 
fically given  ^was  immaterial,  since  the  legacy  must  be  necessarily 
defeated,  whatever  the  testator's  meaning  or  purpose  might  have 
been,  because  the  thing  was  extinct,  and  nothing  remained  at  his 
death  to  which  the  testamentary  description  could  apply.  But 
that  with  respect  to  general  legacies,  not  given  as  portions,  which 
are  payable  out  of  the  general  personal  estate,  intention  is  of  the 
very  essence  of  ademption ;  since  whether  an  advancement  by  a 
testator  during  his  life  should  or  should  not  be  a  satisfaction 
or  in  substitution  of  what  he  had  bequeathed  to  the  person  so 


(a)  See  Chap.  IQ.  passim^  and  particularlj  pp.  201,  206,  218,  233. 
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Portions,      advanced  is  a  question  of  fact,  i^hich  can  only  be  resolved  bj 
Ademption  o^  reference  to  the  intention  of  the  donor  {Vy 

In  treating  upon  the  subjects  of  the  present  chapter  we  shall 
begin — 

Ademption  of      Sect.  I.  With  the  ademptions  oi  portions  given  by  will. 

Portions. 

Legacy  by  1.  In  the  former  edition  of  this  work,  the  learned  author  stated 

parent  to  jegi-   it  to  be  the  setded  doctrine  of  a  Court  of  Equity,  that  where  a 

timate  child,  .  ,  ,  . 

a  portion.         father  gave  a  legacy  to  a  legitimate  child,  without  stating  the 
purpose  for  which  it  was  given,  he  was  to  be  presumed  as  having 
intended  it  as  a  portion^  whether  he  called  it  so  or  not;  and  that 
if  he  afterwards  advanced  a  portion  upon  the  child's  marriage,  it 
was  a  satisfaction  of  the  legacy,  the  advancement  and  the  legacy 
Adrancement    being  for  the  same  purpose:  and  that  it  would  be  a  complete 
aLmntioiP "  ademption  of  the  legacy,  although  the  sum'  advanced  were  not 
equal  to,  but  less  than  the  testamentary  portion;  and  for  this 
reason,  that  the  &ther  owing  his  child  a  debt  of  nature,  was  sole 
judge  of  the  amount  of  the  provision  by  which  he  intended  to 
satisfy  it ;  and  although,  at  the  date  of  his  will  he  conceived  that  he 
could  not  discharge  his  moral  obligation  with  less  than,  suppose 
10,000il ;  yet  that  by  a  change  of  circumstances,  and  of  his  sen- 
timents upon  the  extent  of  that  obligation,  he  thought  that  it 
might  be  satisfied  by  an  advance  of  a  portion  of  5,000il  (c).    The 
author  further  observed,  that  in  ex  parte  Dubost  {d)'.  Lord  Eldon 
seemed  to  consider  the  doctrine  of  the  Court  to  be,  that  where  a 
father  gave  a  legacy  to  a  child  it  must  be  understood  as  ?l  portion, 
tboogbless       although  not  so  described,  because  it  was  a  provision  by  a  parent 
^  imd^m   ^^^  ^^  child ;  and  that  the  jEEither  afterwards  advancing  a  portion 
besligbtdif.      for  that  child,  would  bv  that  act  adeem  the  legacy,  although 
tween  the  pro*    there  might  be  slight  circumstances  of  difference  between  the 
▼isions.  advancement  and  the  poition,  and  a  difference  in  amount  (e). 

But  the  recent  case  of  Fgm  v.  Lockger  (/),  appears  to  have 
qualified  the  rule  as  above  stated ;  Lord  Cottenkamy  C,  having 
decided  in  that  case,  that  advancements  made  by  a  testator  upon 
the  marri^es  of  his  children,  are  ademptions  pro  tanto  only. 

In  that  case  the  testator  (the  grand&ther  of  the  three  de- 
fendants) had  by  his  will  bequeathed  legacies  of  5,00021,  5,00021 
and  6,00021  respectively,  for  the  benefit  of  the  defendants  and 

(h)  Chap.  V.  pp.  829,  856,  358.    .  191 ;  2  Cox*s  Ca.  220. 

(c)  18  Ves.  151.  (/)  5  Myl.  &  Cr.  29;  see  also 

(£Q  Ibid.  158.  Kirk  t.  Eddowes,  3  Hare,  509. 
(e)  See  2  Atk.  518,  and  17  Ves. 
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their  children.  The  defendants  married  in  the  testator's  lifetime,  Pontons, 
and  the  testator  on  each  marriage,  made  a  provision  for  the  Ademption^ 
grandchild  of  a  less  amount  than  the  legacy  given  by  the  will. 
The  Court  having  decided  that  the  testator  had  placed  himself 
in  loco  parentis  towards  his  grandchildren,  and  that  the  legacies 
were  to  be  presumed  to  be  adeemed,  the  question  arose  whether 
the  ademption  was  complete  or  only  pro  tanto;  Lord  CottenAam, 
C,  after  citing  the  rule  as  stated  in  the  above  passage,  and 
reviewing  the  cases  bearing  on  the  subject,  observed: — "The 
result  of  a  careful  examination  of  the  authorities  is,  that  there  is 
not  sufficient  authority  to  support  the  supposed  rule,  but  that,  on 
the  contrary,  the  weight  of  authority  is  decidedly  against  it ;  and 
as  it  cannot  be  supported  upon  principle,  and  is  in  its  operation 
generally  destructive  pf  the  interests  which  parents  have  intended 
for  their  children,  I  think  it  my  duty,  notwitibstanding  the  manner 
in  which  it  has  been  received  in  the  profession,  to  decline  adopt- 
ing or  following  it"  And  his  Lordship  accordingly  held  the 
advancements,  ademptions,  pro  tanto  only,  of  the  l^acies  before 
given. 

The  opinion  of  Mr.  Roper,  with  that  of  the  profession  in 
general,  seems  to  have  been  founded  chiefly  on  the  authority  of 
Hartop  V.  Wbitmore  (jg\  and  Clarke  v.  Burgoine  (h) ;  but  the 
inaccuracy  of  the  reports  of  those  cases,  is  pointed  out  by  Lord 
Cottenham,  C,  in  his  judgment  in  Fi/tn  v.  Lockyer,  and  from 
which  it  would  appear  that  they  do  not  support  the  rule  erro- 
neously deduced  from  them,  in  the  former  the  advancement 
being  equal  to  the  legacy,  in  the  latter  greater. 

We  shall  next  proceed  to  adduce  authorities  in  support  of  the 
above  observations. 

First,  Of  the  advancement  by  a  parent  to  his  child  being  Caaesofad- 
primA  facie  an  ademption  of  a  legacy  given  to  it  by  his  will.  rSISreiBtl»Sr 

In  JElkenhea^B  case  (i),  a  father  bequeathed  l,000iL  a  piece  to  » i^demptioii 
his  five  daughters.     He  afterwards,  advanced  upon  the  marriage  ^  t  choST^ 
of  one  of  them  l,000il  and  it  was  determined  that  her  legacy  or 
portion  was  adeemed. 

So  also  in  fFard  v.  Lant  (j),  A»  bequeathed  5,000iL  a  piece  to 
his  four  daughters  as  their  portions,  to  be  raised  out  of  his  real 
estates;  and  he  afterwards  advanced  to  one  of  them  upon  mar- 


(g)  1  F.  WmB.  681.  Famhom  t.  Philhpjt^  2  Atk.  215. 

(A)  1  Dick.  353.  (j)  Pre.  Ch.  182. 

(0  Cited  2  Vem.  257,  and  'see 
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PortioM.      riage  4,o6oi;  which  was  decided  to  be  an  ademption  of  the 

Ademption  of.     l^g^^y. 

The  Master  of  the  Bolls  held  the  same  d9ctrine  in  Scotton  v. 
Scotton  (A),  and  in  Tapper  v.  Chalcroft  (J),  a  case  before  Lord 
Hardwiche  in  the  year  1739^  his  Lordship  determined,  that  a 
legacy  given  to  a  daughter  by  her  father  was  adeemed  by  his 
subsequent  advancement  of  a  marriage  portion*     Again, 

In  Watson  v.  Lord  Lincoln  (m),  Mr.  Pelham  having  four 
daughters,  appointed  by  will  under  a  power  in  his  marriage 
settlement  10,0002.  among  them,  with  the  exception  of  Lady 
Lincoln,  whom  he  had  advanced :  and  he  bequeathed  his  per- 
sonal estate  amongst  his  daughters,  again  excluding  LadyXmoofo. 
After  this,  Graces  one  of  the  daughters,  married  Mr.  Watson;  on 
which  occasion  her  &ther  advanced  to  her  20,000il  by  applying 
part  of  the  10,000Z.  and  otherwise.  One  of  the  questions  was, 
whether  that  advancement  was  an  ademption  of  the  legacy,  and 
Lord  Hardwiche  decided  in  the  affirmative,  upon  two  grounds ; 
first,  because  both  provisions  being  for  the  same  purpose,  viz,  a 
portion,  a  Court  of  Equity  inclined  against  double  portions :  and 
secondly,  because  the  advancement  was  a  performance  of  the 
father's  moral  obligation  to  provide  for  his  child,  which  he  once 
intended  to  do  by  his  will. 

In  Grave  v.  Salisbury  {n\  Lord  Thurhw  admits '  the  doc- 
trine to  be  settled  as  before  stated,  although  he  regrets  it* 
His  expressions  are,  ^^  the  Court  has  certainly  presumed  against 
double  portions ;  and  although  it  has  encouraged  that  conjecture 
with  a  degree  of  sharpness  to  which  I  cannot  reconcile  myseli^ 
yet  wherever  a  provision  is  made  directly,  or  as  a  portion  by  a 
parent  or  person  in  loco  parentis,  I  will  not  displace  the  rule  laid 
down  by  wiser  men,  viz,  that  it  shaU  be  a  satis&ction,  however 
reluctant  I  may  be  to  follow  it(o).'' 

In  Tunning  v.  JPoweU(p),  a  testatrix  in  loco  paveniis  to  A. 
among  other  things  .bequeathed  to  her  10,000il  sterling;  in  a 
subsequent  part  of  her  will,  the  testatrix  speaking  of  A,  and  £• 
one  of  her  residuary  legatees  said,  should  they  have  no  children, 
at  their  death,  I  wish  the  property  I  have  so  left  to  be  given  in 
charit}'.  The  testatrix  subsequently  to  the  date  of  her  will, 
transferred  1 2,000/1  into  the  joint  names  of  herself  and  A.     Sir  L. 


(k)  1  Stra.  286.  v.  PoweU,  2  Vern.  115. 

(0  Cited  2  Atk.  492.  (o)   Piatt  v.  Piatt,  3   Sim.  503 ; 

(m)  Ambl.  325.  see  also  8  Sim.  397. 

(n)  1  Bro.  C.  C.  427,  and  Jenkins  (p)  2  Col.  (C.),i262. 
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Shadtoell,  V.  C,  held,  the  transfer  a  satisfaction  of  the  legacy.       Portions, 
and  that^.  was  absolutely  entitled  to  the  12,000/1 ;  and  that  as  the  Ademption  of 
legacy  of  10,000/1  was  extinguished,  it  was  so  for  every  purpose, 
and  fell  into  the  residue  absolutely  discharged  of  the  disposition 
in  &vour  of  charity. 

The  case  of  Upton  v.  Prince  (q)  may  be  here  introduced,  which 
is  in  fact  a  case  of  ademption,  though  one  in  which  the  testa- 
mentary provision  was  made  subsequently  to  the  advancement, 
which  at  the  making  of  the  will  the  testator  had  forgotten  or 
mistaken;  the  receipt  of  the  sum  advanced  expressly  acknow-> 
ledged  the  advancement  to  be  in  part  of  any  testamentary  pro- 
vision there  had  been,  or  which  should  thereafter  be  made  by  the 
fiither. 

In  that  case,  WilUam  Prince  had  issue  two  sons,  fVUUam  and 
Peter^  and  four  daughters,  and,  in  his  lifetime,  advanced  each  of 
them  1,5002.  and  took  from  them  each  a  receipt  in  the  following 
words:  "  Received  of  my  father,  WilUam  Prince^  the  sum  of 
1,600/1  which  I  do  hereby  acknowledge  to  be  on  account  and  in 
part  of  what  he  has  given,  or  shall  in  or  by  his  last  will  give  unto 
me  his  son."  Some  time  after  William  Prince^  made  his  will, 
which  contained  the  following  words ;  ^*  And  whereas  I  have 
heretofore  paid  to,  given  or  advanced  with  my  children,  WHUamj 
JEUzabetk,  and  Sarah,  the  sum  of  1,5002.  a  piece;  now,  I  do 
horeby  in  like  manner,  give  and  bequeath  unto  my  three  other 
children,  Peter^  Mary^  and  Anne^  the  several  sums  of  1,500/.  a 
piece;  and  he  then  gave  the  residue  equally  amongst  his  children. 
WilUam  Prince,  the  &ther,  died  without  revoking  his  will,  and  it 
was  insisted  by  Peter^  that  the  receipt  given  to  his  father  could 
not  control  the  express  gift  of  the  father  subsequent;  and  the 
father  8  omitting  Peter  in  the  mention  of  advancement  shewed  he 
plainly  intended  a  difference  between  them ;  the  receipts  given 
by  both,  and  the  case  of  both  being  the  same.  But  the  Lonl 
Chancellor  decreed  the  1,500/1  received  by  Peter  in  his  father's 
lifetime,  to  be  a  satis&ction  for  what  the  father  gave  him  by  his 
will;  and  that  he  should  not  have  another  1,500/1  upon  the 
latter  words. 

The  before  mentioned  cases  and  opinions  sufficiently  prove  the 
accuracy  of  Lord  JEldan^s  first  proposition  in  ex  parte  Dubost,  viz. 
that  where  a  father  gives  a  legacy  to  a  child,  it  is  to  be 
understood  as  a  portion,  although  it  be  not  so  expressed ;  and 
that  a  subsequent  advancement  by  him  will  be  an  ademption  of 


(q)  Cag.  tcm.  Tab.  71,  Srd  edit. 
VOU  X.  B  B 
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370  General  Legacies  [Ch.  vi. 

Pbrtions.      the  bequest :  but  according  to  recent  determinations  the  ademption 

Ademption  o£,   will  be  total^  or  partial  according  to  the  amount  of  the  advance. 

The  authorities  which  have  been  produced  were  of  advancements 

larger  than^  or  equal  to,  the  testamentary  portions,  but  the  cases 

next  adduced  will  prove, — 

Secondly,  his  Lordship^s  remaining  proposition,  that  slight 
circumstances  of  difference  between  the  advancement  and  the 
portion  will  not  repel  the  presumed  intention. 

The  circumstance  of  difference  between  the  amount  of  the 
advance  and  bequest  will  not  pteclude  the  infei^nce  of  intention 
to  adeem  the  legacy  in  whole  or  in  part 

If  the  amount  of  the  advance  be  equal  to,  or  greater  than  the 
legacy,  the  latter  will  be  wholly  adeemed,  but  if  less,  then  the 
ademption  will  be  only  pro  tanto  (r). 
Or  payable  It  t  If  a  difference  in  amount  between  the  advancement  and  the 
testamentary  portion  will  not  repel  the  presumed  ademption  by 
the  former,  it  seems  to  follow  that  the  slighter  difference  between 
them  of  the  times  of  payment,  when  both  are  certain,  will  not 
have  that  effect 

Accordingly  in  Hartopp  v.  Hartapp  (s)^  A»  bequeathed  3,00021 
for  the  portions  of  his  younger  son  and  daughter,  B.  and  C,  and 
such  other  children  as  he  might  have,  in  equal  shares;  to  be 
vested  interests  in  daughters  at  twenty-one,  or  on  marriage,  with 
the  consent  of  their  guardian,  or  at  twenty-one  if  they  married 
without  such  consent,  and  in  sons  at  twenty-one,  with  benefit  of 
survivorship,  amongst  them,  in  the  event  of  the  deaths  of  any 
before  they  acquired  vested  interests.  A,  declared  that  if  his 
son  B,  succeeded  to  ^.'s  real  estate  before  he  attained  twenty-one, 
by  the  death  of  his  elder  brother  D.,  his  share  of  the  3,000/, 
should  go  to  the  other  younger  children,  and  that  so  it  should  be 
in  the  event  of  any  other  younger  son  succeeding  to  the  es'tate 
before  twenty-one.  A.  then  directed  that  the  portions  should 
carry  legal  interest  from  his  deaths  with  a  power  to  his  executors 
to  apply  part  of  it  for  each  child's  maintenance  and  education ; 
declaring  that  the  surplus  should  accumulate,  be  invested,  and 
added  to  the  capital  of  each  portion.  The  executors,  too,  were 
authorised  to  advance  any  part  of  the  capital  of  a  son's  share  for 
his  advancement  in  life  :   and  in  order  to  make  the  fortunes  of 


(r)  In  HoMm  ▼.  HoahinSy  Pre.      tion  adduced ;  see  also  TheUvMon  v. 
Ch.  263,  the  partial  ademption  was      Woodford^  4  Mad.  420,  S.  P. 
established  by  th^  evidence  of  inten-         («)  17  Yes.  184. 
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B.  and  C.  equal,  (which  was  not  the  case  for  the  reason  stated      Portions, 
by  A)y  he  gave  to  B.  the  further  sum  of  50021  with  l^al  interest  Ademption  of ~ 
fiom  his  death,  in  the  same  manner  as  he  had  expressed  in  the 
disposition  of  the  3,000iL  and  interest    A.  also  charged  hiB 
personal  and  part  of  his  real  estate  with  the  payment  of  those 
two  sums.    A.  was  seised  under  his  marriage  setdement,  of 
certain  real  estates  for  life,  with  remainder  in  tail  to  his  eldest 
son  D,;   and  upon  an  arrangement  that  took  place  upon  the 
marriage  of  D.  after  the  will  was  made,  a  recovery  of  the  estates 
was  suffered  by  A.  and  2>. ;  the  qses  of  which  were  declared  by 
settlement  to  enure  as  to  part,  to  the  use  of  trustees  for  600 
years,  upon  trust  if  B,  survived  A  to  raise  for  him  3,50021  to  be 
a  vested  interest  upon  ^.'s  death,  and  paid  within  six  calendar 
months  afterwards  without  interest    The  question  being  whether 
B,  should  have  double  portions,  or  whether  the  legacy  was    - 
adeemed  by  the  settlement,  B.  having  become  the  only  person, 
mterested  in  the  3,000Z:  given  by  the  will,  on  the  events  which 
had  happened.  Sir  William  Grant,  M.  B.,  determined  that  the 
portion  by  the  setdement,  was  an  ademption  of  that  provided  by 
the  wiU>  and  for  the  following  reasons: 

His  Honor  observed,  that  in  instances  of  double  provisions  by  , 
a  fiaher  for  a  chUd,  slight  circumstances  of  difference  were  not 
to  be  regarded  (t) ;  and  in  applying  that  rule  to  the  case  before 
him,  he  made  the  following  remarks:  ''That  although  neither 
provision  was  to  take  effect  in  possession  till  the  father^s  death, 
yet  the  legacy  was  to  vest  in  possession  at  the  age  of  twenty-one, 
or  upon  the  previous  marriages  of  daughters  with  consent,  toitk 
tnteresty  from  the  Cither's  decease,   whereiis  the  provision  by 
settlement  was  payable  within  six  months  after  his  death  without 
intere$L    That  the  direction  as  to  maintenance  and  advancement  Cireainstanow 
out  of  the  l^acy  during  the  time  it  was  contingent,  could  have  betwe^°hc 
no  application  to  the  provision  by  the  settlement,  which  was  to  two  portioiM 
be  raised  only  in  die  event  of  B.  surviving  his  fiither,  and  even  pel  the  pre- 
in  that  case  payable  within  six  "months  after  the  death  of  the  ""P^?"*  °^ 

'^  J  .  ademptioD. 

fiither,  wiOhout  interest  Upon  the  whole,  (said  his  Honor),  it  is 
not  dear,  which  is  most  .advantageous  for  die  objects  of  the 
provision ;  but  the  balance  against  the  last,  if  any,  is  not  such  as, 
independendy  of  other  grounds,  will  warrant  the  Court  to  hold, 
that  the  one  provision  cannot  be  a  satis&ction  of  the  other''  (ii). 

(0  See  also  per  Lord  Lyndhurst  Jesson^  2  Yem.  255 ;    Thomas   r. 

in  Lord  Durham  v.  WhariOHj  3  CI.  KemeySj  ibid,  349 ;  also  2  Atk.  493  ; 

&  Fin.  154.  3Atk.  98. 

(v)  On  this  subject  see  Jesson  v. 
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It  was  objected  in  the  last  case,  that,  as  the  provision  by  settle- 
ment was  not  the  father's  sole  act,  but  was  made  with  the  con- 
currence of  D.  his  eldest  son,  it  was  not  a  case  in  which  the 
presumption  against  double  portions  could  apply.  To  this  Sir 
W.  Grant  answered,  that  the  probability,  independendy  of 
extrinsic  evidence  (which  had  been  given),  was,  that  it  was  the 
&ther  who  bargained  for  the  charge  in  favour  of  his  younger  son, 
a  fact  clearly  shown  by  the  evidence,  which  proved  that  he  had 
made  it  a  condition  of  his  concurrence  in  the  setdement;  whence 
the  father  was  in  effect  the  sole  author  of  both  provisions;  for  he, 
by  concurring  in  the  setdement,  (which  he  was  not  bound  to  do), 
and  giving  up  his  life-interest  in  a  part  of  the  estate,  and  sub- 
jecting other  part  of  it  to  an  annuity,  which  might  fall  upon  it 
during  his  life,  became  a  piu*chaser  of  the  second  provision,  which 
made  the  case  the  same  as  if  it  came  direcdy  out  of  his  own 
estate.  His  Honor  thus  concluded :  '^  Excluding  then,  aU  dechr 
ration  of  actual  intention  (the  admissibility  of  which  he  doubted), 
the  presumptive  intention  is  a  substitution  of  d>500/.  provided  by 
the  father's  means  for  the  younger  son,  in  the  room  of  the  very 
same  sum,  given  by  the  will." 

The  case  of  Booker  v.  Allen  (t?),  falls  within  the  class  of  autho- 
rities now  under  discussion.  In  that  case,  a  treaty  of  marriage 
was  entered  into  in  October,  1818,  between  Miss  GraM  and  Dr. 
Booker^  but  to  which  Lord  MUford^  who  stood  m  loco  parentis  to 
Miss  Grants  would  not  give  his  consent,  unless  an  equivalent 
settlement  were  made  upon  her  by  Dr.  Booker.  The  marriage 
however  took  place  without  the  knowledge  of  Lord  Milfordj  in 
November  following.  The  treaty  respecting  the  setdement  was 
resumed  afiter  the  marriage,  and  Lord  Milfordf  reluctantly,  but 
at  the  recommendation  of  bis  solicitor,  consented  to  be  a  party 
to  the  setdement,  and  to  covenant  for  the  payment  of  4,000/1  at 
his  death ;  but  he  expressly  desired  his  solicitor  to  inform  Dr. 
and  Mrs.  Booker  that  he  consented  to  do  so  upon  the  recom- 
mendation of  his  solicitor,  and  for  the  satisfacdon  of  Dr.  and 
Mrs.  Booker ;  and  that  the  pn)vision  which  he  agreed  to  make 
by  such  setdement,  was  in  lieu  of  the  provision  which  he  promised 
to  make  Mrs.  Booker  by  his  will.  The  deed  dated  the  21st  of 
June,  1820,  was  accordingly  executed,  by  which  Dr.  Booker 
setded  a  policy  of  insurance  for  2,000^,  and  1,00021  consols,  the 
property  of  his  wife.  In  this  deed,  Lord  Milford  covenanted 
with  the  trustees  for  the  payment  of  4,0002.  within  six  months 


(o)  2  Ross,  k  Myl.  270. 
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after  his  decease  upon  trusts  before  declared  of  the  1,00021  con-      PordoDs. 
sols,  which  were  for  the  benefit  of  Dr.  and  Mrs.  Booker,  and  the  Adempiion  of. 
children  of  the  marriage.  After  the  marriage,  but  before  the  exe- 
cution of  the  settlement  by  will  dated  the  21st  of  January,  1820, 
Lord  MUford  gave  4,00021  to  trustees  to  invest  it  upon  Govern* 
ment  or  real  security,  with  power  to  vary  the  trust  funds,  and  to 
pay  the  mterest  for  the  separate  use  of  Elizabeth  Booker  for  life, 
and  after  her  death  for  the  benefit  of  her  children  (generally); 
with  the  usual  clause  for  maintenance ;  and  in  case  she  should 
have  no  children  attaining  a  vested  interest,  then  upon  trusts  in 
favour  of  other  persons.     In  September,   1820,  Lord  MUford 
made  his  first  codicil,  and  in  October,  1820,  a  second  giving 
small  annuities;  and  in  July,  1821,  he  made  a  third,  in  which, 
after  noticing  the  death  of  one  of  his  trustees,  and  appointing  a 
new  one  and  making  the  requisite  dispositions,  he  confirmed  his 
will  and  all  the  devises  and  bequests  therein  mentioned  and  con- 
tained, not  thereby  and  therein  revoked  or  altered.     He  made  a 
fourth  codicil  in  1822,  giving  three  small  legacies;    and  died 
28th  November,  1823.     Mrs.  Booker  died  in  1826,  leaving  her 
husband  and  four  infiuxt  children  surviving.   One  of  the  questions 
was,  whether  the  settlement  of  the  4,000Z.  was  an  ademption  of 
the  legacy  given  by  the  will;   and  which  depended  upon  the 
evidence  adduced.     Sir  John  Leach,  M.  R.,  was  of  opinion  that 
the  evidence  clearly  proved  Lord  Milford^s  intention  to  substitute 
the  provision  by  the  settlement  for  that  of  the  wilL     His  Honor 
also  decided  that  the  third  codicil  did  not  republish  the  will,  so 
as  to  revive  the  legacy;  and  expressed  his  opinion,  that  the  true 
construction  of  the  codicil  was  that  the  will  was  to  have  the  eflPect 
which  it  would  have  had,  if  the  codicil  had  not  been  made,  except 
as  altered  by  the  codicil ;  and  that  if  the  double  provision  would 
not  have  taken  place  if  the  codicil  had  not  been  made,  it  would 
not  be  set  up  by  the  codicil ;  and  that  that  reasoning  was  con- 
sistent with  the  decision  in  Crosbie  v.Macdoual(fv),  and  the  other 
cases  which  had  been  cited. 

In  the  above  case  it  was  not  necessary  to  determine  upon  the 
effect  of  the  difference  between  the  provisions  of  the  will  and 
of  the  settlement  (x) ;  but  in  the  subsequent  case  of  Carver  v: 


(to)  4  Yes.  610 ;  see  also  Izard  v.      Mansfield,  6  Sim.  52S ;  3  Myl.  &  Cr. 
Jfumstamd,  Freem.  Ch.  Ca.  223 ;  Monk  v.      859. 

Monk,  1  Bali  &  Be.  298;   Powysy.        (x)SeePowysY.ManMfieldfybisupra. 
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Bowles  (t/),  it  was  decided  that  the  advance  on  the  marriage  of 
the  testator's  daughter  was  an  ademption  of  the  legacies  previously 
pven  by  his  will^  the  sums  being  the  same ;  but  the  provisions 
of  the  wiU  were  for  the  benefit  of  the  daughter  and  her  children, 
generally,  those  of  the  settlement  for  the  benefit  of  the  daughter, 
her  husband  and  children  of  the  marriage. 

A  similar  decision  was  made  in  Wharton  v.  Lord  Durhamj 
which  was  decided  upon  appeal  by  the  House  of  Lords  {z) 
reversing  the  decisions  of  Sir  L.  Shadtoett,  V.  C.  (a),  and  Lord 
Brouffham,  C.  (&).  In  that  case  WUUam  Lambtmi  bequeathed  to 
his  niece  Susan  Lambtan,  (afterwards  Mrs.  Wharton)  6,000/. 
charged  with  other  legacies  on  his  real  estate  which  he  devised 
to  his  brother  General  Lcanbton.  The  General  by  his  will  gave 
10,000£.  to  his  daughter  the  said  Susan  Lambton ;  and  afterwards 
upon  her  marriage  with  Mr.  Wharton^  he  gave  her  a  portion  of 
15,000/.,  and  it  was  stated  in  the  articles  that  such  portion  was  in 
satisfisustion  of  all  sums  to  which  she  was  entitled  under  the  will 
of  WUUam  Lambton.  The  portion  of  15,000il  was  paid  to  Mr. 
Wharton,  and  he  by  the  settlement  secured  to  his  wife  pin  money 
and  a  jointure  upon  his  real  estate,  which  he  chaiged  with 
portions  for  the  younger  children  of  the  marriage.  The  trusts 
respecting  the  legacy  of  10,00021  were  very  different  £rom  those  of 
the  settlement  The  question  was,  whether  the  marriage  portion 
was  a  satis&ction  not  only  of  the  sum  of  5,00021  under  the  will  of 
WiUiam  Lamhtony  but  also  as  an  ademption  of  the  l^acy  of 
10,000t  under  the  will  of  Mrs.  Wharton's  father.  The  House  of 
Lords  decided  in  the  afilrmative,  reversing  the  decrees  in  the 
Courts  below. 

Seeing  then  that  Courts  of  Equity  so  much  incline  against 
double  portions,  when  proceeding  fix>m  a  parent  to  his  Intimate 
children,  in  discharge  of  his  moral  obligation  to  provide  for  them, 
as  to  hold  that  the  first  diould  be  adeemed  wholly  or  in  part  by 
the  second,  in  disregard  to  slight  differences  between  them ;  it  is 
proposed  to  consider : 


EzceptioMto  £.  When  the  differences  between  the  provisions  are  so  faige  or 
ademptwrnTof  ™portant  as  to  repel  the  artificial  presumption  of  the  latter  being 
teitamentary      in  Substitution  of  the  former,  and  to  entitle  the  children  to  their 


(y)  2  Buss.  &  Myl.  301 ;  see 
Uo^d  V.  Harvey,  lb.  310,  and  Barrp 
V.  HareUng,  1  Jones  k  L.  475,  481. 


(z)  3  CI.  &  Fin.  146. 

(a)  5  Sim.  297. 

lb)  3  Mjl.  &  K.  472. 
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testamentary  portions,  notwithstanding  advancements  made  to  Porttons. 

them  by  their  parents  on  marriage.  Not  adeemed^ 

The  artificial  doctrine  of  the  ComtU  before  stated  in  regard  to  ^y  advance- 
presumptive  ademption,    has    met   with    severe   reproof  f]X)m 


modem  judges,  as  tending  to  defeat  the  intention  of  parents.    In  ^e^^n^.^' 

establishing  the  practice  upon  this  subject,  the  Court  appears  to 

have  paid  respect  to  the  civil  law.     The  reasons,   however, 

assigned  in  support  of  the  equitable  doctrine  are  unsatisfactory, 

for  when  a  fiither  is  disposing  of  his  property  by  testament,  he 

does  so  with  a  view  to  the  period  of  his  death ;  but  when  he 

disposes  of  it  by  present  gift,  he  does  so  with  regard  to  his  life, 

so  that  he  may  with  propriety  be  allowed  to  be  more  liberal  in 

the  one  case  than  in  the  other,  and  to  intend  a  farther  bounty  to 

the  person  advanced,  when  his,  the  donor's,  life  shall  determine, 

unless  he  expresses  the  contrary. 

One  exception  to  presumptive  ademption  is  where  the  testa*  i.  Wben  they 
mentary  portion,  and  subsequent  advancement  are  rum  efttsdem  ^^^"^  "* 

A  case  of  this  kind  occurred  in  Hobnes  v.  Holmes  (c),  where 
A.  in  the  year  1771  bequeathed  to  his  son  50021,  and  4,00021  to 
bis  four  unmarried  daughters.  In  1779  A»  took  his  son  into 
partnership ;  the  stock  was  to  be  3,000/.  to  be  advanced  in  equal 
proportions,  and  to  the  profits  of  which  they  were  to  be  equally 
entitled.  The  whole  capital  was  brought  in  by  A*^  and  it  was 
understood  by  the  £Eunily,  and  admitted  by  the  other  children, 
that  A.  meant  to  give  his  son  half  of  the  stock.  There  was  also 
parol  evidence  of  his  declarations  to  that  efiect.  The  question 
was,  whether  the  advancement  of  a  moiety  of  the  stock  was  an 
ademption  of  the  legacy  of  5002. ;  atid  it  was  determined  in  the 
negative,  as  the  two  provisions  were  rum  gusdem  generis. 

The  result  of  the  last  case  appears  to  be,  that  the  Court  con- 
sidered A,  as  not  meaning  to  anticipate  the  provision  he  had 
made  for  his  son  by  will  in  moneys  by  advancing  him  with  half  of 
the  stock  in  trade,  consisting  oi  jewellery;  since  it  would  be 
presuming  too  much  to  infer  that  A,  had  die  idea  of  a  portion  iu 
his  mind,  when  he  advanced  for  his  son  articles  of  a  difierent 
kind  firom  the  fortune  he  had  provided  for  him  by  will  (^ 

A  second  exception  occurs  when  the  subsequent  advancement  \  Orwhentho 

,  ,  *  .  .      ,  ^  .         .     adTuicenient  is 

depends  upon  a  contingency ^  and  the   testamentary  portion  is  oonHngentaiid 
certain.  .  the  portion 

certain. 

Suppose,  then,  the  portion  given  by  will  to  be  declared  vested 
(c)  1  Bro.  C.  C.  555.  (d)  1  Bro.  C.  C.  427. 


meats. 
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Portions.       upon  the  testator's  death,  and  the  portion  afterwards  settled  upon 
Not  adeemed     ^^^  legatee,  to  be  made  expectant  upon  some  contingency  after 
by  advance^.       the  death  of  the  parent;  the  latter  will  not  adeem  the  former; 
—   for  it  would  be  unreasonable  to  presume  that  the  father  intended 
to  discharge  his  natural  obligation  to  make  a  certain  provision  for 
his  child  at  his  decease,  by  an  advancement  which  may  possibly 
never  take  effect     Accordingly  Lord  Hardwicke  observed  in  his 
judgment  in  Spinks  v.  Robins  (e\  that  '^  in  the  construction  of 
double  portions  it  had  always  been  of  weight  that  they  were  both 


certain." 


3.  Orvrhentbe  A  third  exception  arises  in  instances  where  a  legacy  or 
or  legacy  Is  advancement  is  not  merely  given  as  a  portion,  but  is  expressed  to 
given  ill  lieu  of  be  made  in  lieu  of  or  compensation  for  an  interest  to  which  the 
child  was  entitled;  and  upon  this  principle,  that  it  is  not  to  be 
presumed  that  the  parent  intended  by  such  a  bequest  or  advance- 
ment to  perform  his  moral  obligation  to  his  child,  since  such 
provision  is  not  merely  for  its  maintenance  or  fortune,  but  in  Heu 
of  a  benefit  to  which  it  was  entitled  aliunde^  so  that  the  child  by 
accepting  the  legacy  or  advancement  stands  in  the  situation  of  a 
purchaser,  and  not  as  a  person  claiming  under  its  parent's  boun^. 
Thus  in  Baugh  v.  Read  (/),  A.y  the  daughter  of  B,y  being 
entitled  under  her  grand&ther's  will  to  a  sixth  part  of  10,000il  and 
to  a  like  share  of  6,0002.  under  her  father's  setdement,  B*  the 
father  (amongst  other  things)  bequeathed  to  A.  8,114/1  \s.  lldL 
Bank  stock  for  life,  remainder  to  her  children  and  grandchildren ; 
but  if  she  died  without  leaving  such  issue,  he  gave  the  same  to 
his  other  children  equally.  The  will  recited  the  &ther's  marriage 
settlement,  and  declared  that  the  provision  made  by  it  for  A.  and 
his  other  children  was  intended  in  satis&ction  of  those  they 
were  entitled  to  under  his  settlement  A,  afterwards  married  C, 
on  which  occasion  B,  transferred  5,000/.  in  stock  to  ^.'s  husband 
absolutely,  and  it  was  stipulated  in  the  setdement  of  A.  and  B. 
that  they  in  consideration  of  the  5,000/1  would  transfer  to  B,  all 
i^/s  interest  in  the  10,0002^  under  her  grand&ther's  will  when 
she  became  entitled  to  it,  and  which  was  accordingly  done.  The 
question  was,  whether  the  marriage  portion  given  with^.,  by  her 
fether,  the  testatof  J7.,  was  an  ademption  of  the  legacy  of  8,11421 
U.  Wd,  bequeathed  to  her  by  his  will,  and  it  was  determined  in 
the  negative. 


(e)  2  Atk.  493,  and  see  Crompton      v.  Mmsfield,  3  Myl.  &  C.  374,  375. 
V.  SdUy  2  P.  Wius.  658;   see  also  (/)  1  Ves.  jun.  257. 

Lord  Cvttenham^  judgement  in  Potvys 
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It  is  observable  in  the  last  case,  that  the  advancement  by  B.      Portions. 
upon  the  marriage  of  his  (laughter  A.  having  been  made  not  Not  adeemed 
merely  as  a  portion,  but  with  a  view  to  the  surrender  by  A,  and  bv  advanoe- 
her  husband  of  her  interest  under  her  grandfather's  will,  excluded 
the  presumption  that  her  father  B.  intended  also  that  it  should 
go  in  satisfaction  of  the  legacy  he  had  given  her  by  his  will ; 
which  construction  was  strengthened,  if  not  wholly  confirmed,  by 
the  consideration  that  the  legacy  could  not  be  considered  as  a 
pure  bounty  or  portion,  since  it  was  given  as  the  purchase  of  AJs 
interest  under  jS.'s  marriage  settlement     Such  appear  to  have 
been  the  grounds  of  the  determination. 

A  fourth  exception  to  the  general  rule  of  presumptive  advance-  4.  Or  where 
ment  appears  to  be  when  the  bequest  is  of  tmeertain  amount  It  ^  ^^J^f*^  ^ "  ^ 
has  therefore  been  determined  more  than  once,  that  the  devise  of  P'^rf  or  a 
a  residue  or  of  part  of  a  residue  to  a  child  is  not  adeemed  by  a  ^ 
subsequent  advancement  upon  the  legatee's  marriage.  Such 
seems  to  be  the  rule  established  by  authorities,  although  Sir  W. 
Granty  M.  R.,  in  Bengough  v.  Walker  (g\  intimated  an  opinion, 
which,  if  correct,  would  subvert  this  rule ;  for  he  hinted  that  a 
residuary  bequest  might  probably  be  considered  a  satis&ction  of  a 
portion.  If  then  this  be  so,  there  is  no  reason  why  an  advance- 
ment by  the  parent  might  not  be  an  ademption  of  such  a  legacy. 
But  all  the  cases  decided  upon  this  question,  and  not  under 
special  circumstances,  appear  to  negative  that  opinion.  In 
^amkam  v.  PkiUips  (A),  Lord  Hardwicke^  observed,  there  was  no 
case  where  the  devise  had  been  of  a  residue  that  was  uneertaxn^ 
and  at  the  testator's  death  might  be  more  (»r  less,  in  which  the 
gift  of  a  subsequent  portion  had  been  h^ld  an  ademption.  So  in 
Watson  V.  The  Earl  of  Lincoln  (t),  his  Lordship  said,  ^  he  was 
doubtful"  (though  the  Court,  in  Smith  v.  Strong  (j),  considered 
that  his  opinion  was  certain)  ^^  whether  an  advancement  to  Mrs. 
Watson  on  her  marriage,  by  her  &ther,  was  a  satis&ction  of  one- 
third  part  of  his  personal  estate  previously  given  to  her  by  his 
will ;  for  as  it  was  bequeathed  by  way  of  residue,  he  could  not 
mean  it  as  a  portion,  since  it  was  always  changing,  and  might  be 
something,  or  might  be  nothing  :"  and  in  Freemantkv.  Bankes{k), 
Lord  Bossfyn  entertained  the  same  ideas ;  observing,  '^  that  the 
fidlacy  of  the  aigument  in  favour  of  the  advancement  being  an 


(g)  15  Yes.  513.  (h)  5  Ves.  S6  ;  see  also  Devese  v. 

(h)  2  Atk.  216.  Pontet,  1  Cox*s  Ca.  ISS,  and  Pre.  Ch. 

(t)  Ambl.  327.  240,  in  notU,  S.  C. 
(j)  4  Bro.  C.  C.  494. 
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FordoiML  ademption,  was  in  considering  the  bequest  of  the  residue  as  a  ^ft 
Notadeemed^  of  a  portion.  It  never  could  be  so  considered.  The  idea  of  a 
by  adfuw*-      portion  was,  ex  vi  termini,  a  definite  suul"    With  respect  to  the 

cases, — 

In  Famkam  v.  PhiUips  (/),  a  fi:ieeman  cSLondony  having  a  wife 
and  six  children,  bequeathed  to  his  wife  her  widow's  chamber, 
and  the  third  of  his  estate,  which  she  was  entitled  to  by  the 
custom ;  and  to  his  six  children  one-third,  to  which  they  were 
entitled  by  the  same  custom ;  and  as  to  the  remaining  third,  of 
which  he  had  the  power  of  disposal,  he  directed  a  debt  of  100£ 
to  be  paid  out  of  it,  and  the  residue  to  be  equally  divided  among 
his  wife  and  children.  Upon  a  subsequent  marriage  of  one  of 
his  daughters,  the  testator  gave  her  l^OOOJL,  called  in  her  mar- 
riage articles  her  portion  or  provision  :  and  the  question  being, 
whether  the  advancement  adeemed  the  daughter's  testamentary 
share  of  the  residue.  Lord  Hardwiehe  determined  in  the  negative. 

A  similar  decision  was  made  by  Lord  Raesfyriy  in  Freemantk 
V.  Banhes  (m) ;  a  case  in  which  A.  gave  his  residuary  estate  to 
trustees,  in  trust  (after  payment  of  debts,  fimeral  and  testamen- 
taiy  expenses,  and  of  a  l^acy  he  had  given,  and  such  legacies  as 
he  might  give  by  a  codicil)  for  his  four  daughters,  and  any  aft^v 
bom  children,  as  mentioned  in  his  will  One  of  the  daughters 
afterwards  married ;  upon  which  occasion  A»  agreed  to  give  with 
her  a  portion,  by  the  transfer  of  so  much  stock  (which  was  ac- 
cordingly transferred)  as  would  produce  her  husband  a  net  yeariy 
income  of  400£ ;  the  capital  stock  and  interest  to  be  settled  upon 
husband  and  mfe^  and  their  children.  The  question  was,  whether 
the  advancement  of  this  portion  was  an  ademption  of  the 
daughter's  share  of  her  jfather's  residuary  estate  under  the  will ; 
and  the  Court  determined  it  was  not  satisfied,  upon  the  principle 
before  stated. 

There  was,  however,  a  circumstance  in  the  last  case  of  consi- 
derable importtmce,  which  was  not  attended  to;  viz.  that  the 
advancement  only  gave  the  legatee  an  interest  for  Ufe,  whereas 
by  the  will  she  was  entitled  to  a  proportion  of  the  residue 
absolutely.  But  had  not  the  decision  been  founded  upon  the 
bequest  being  residuary,  it  is  conceived  that  the  other  difierence 
between  the  two  provisions  would  not  have  prevented  an  ademp- 
tion according  to  the  general  doctrine  of  Courts  of  Equity  before 


(I)  2  Atk.  215,  and  see  4  Bro.  C.  C.  (m)  5  Yes.  79 ;  see  also  Ikatys  v. 

493.  Boucher,  3  Yo-  &  Coll.  (E.),  397. 
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BtBted ;  the  reasons  for  which  will  appear  in  considering  what  is      Portions, 
presumed  to  be  ar-  NotadeenuKi 


Fifth  exception  to  the  usual  presumption  in  the  ademption  of  ^7  »(iyanoe- 
portions ;  viz.  that  if  the  l^acy  to  a  child  be  absolute^  and  the 


advancement  be  given  to  him  only  for  Kfe^  and  the  capital  to  the  Bdvance- 

other  persons f  the  latter  will  not  be  a  satis&ction  of  the  former;  ?®^  **  ®"J^ 

and  upon  this  ground,  that  the  &ther  is  not  to  be  presumed  to  capital'gi^en 

have  intended,  in  making  such  a  partial  settlement  on  his  child,  JJ^d^bcleScy 

to  revoke  the  testamentary  disposition  be  had  previously  made  » abaohu. 

as  a  portion,  since  the  advancement  is  of  interest  only,  but  the 

legacy  of  capital;  so  that  the  two  provisions  are  non  efusdem 

ffeneris.     Besides,   the  contraiy  presumption   would  have  the 

effect  of  leaving  the  issue  of  the  child,  if  he  had  any,  unprovided 

for;  at  least,  for  any  thing  received  by  its  parent  from  its  grand- 

fiitber:   an   intention  not  tp  be  imputed   to  a  &ther  in   the 

discharge  of  his  moral  obligation,  in  making  a  provision  for  his 

child  (n).    But  these  remarks  are  inapplicable  to  cases  where.  Bat  probably 

after  the  life-estate  to  the  child,  suppose  a  daughter,  as  in  the  Jft^''^'[5»g 

case  of  Freemantk  v.  Banhesy  last  stated,  the  money  advanced  is  lifb-interest  the 

settled  upon  her  children;  for  it  may  be  rationally  presumed,  SSfupwi'ite 

that  the  parent,  in  making  the  advancement,  did  so  as  a  portion  un>e. 

to  his  daughter,  which  he  was  anxious  to  settle  and  preserve  for 

her  and  her  children  of  the  marriage;  so  that  his  giving  to  her 

an  interest  for  life  only  is  explained  by  the  circumstances;  and 

such  an  advancement  is  in  no  wise  inconsistent  with  an  imputed 

intention  that  the  daughter  should  not  have  double  portions.    It 

is  conceived,  therefore,  that  in  those  instances  the  advancements 

would  be  ademptions  of  the  testamentary  provisions  (o). 

Sixthly.  Neither  does  the  principle  which  governs  cases  of  6.  Ademption 
ademption  discussed  in  the  present  section  extend  to  devises  of  ^ de^Msof ^ 
real  estate.  ^^  •»*»*•• 

In  Daoys  v.  Boucher  {p\  the  testator  by  his  will  in  1829,  gave 
legacies  of  100£  each  to  his  daughters,  Mary  and  Betsy^  and 
then  devised  his  freehold  estate  at  Raddinffton,  to  his  wife  during 
widowhood,  with  remainder  to  his  son  in  fee,  charged  with  an 
annuity  of  SOL  to  Moary^  her  heirs  and  assigns,  and  a  similar 
annuity  to  Betsy,  with  a  proviso  determining  half  of  the  annuity 
of  either  daughter  dying  without  leaving  issue  before  the  annuity 
became  payable.     The  residue  he  bequeathed  to  his  wife.     Sub- 


(»)  See  AUeyn  v.  AtteifUy  2  Ye».      in  TrimmBr  v.  Bapie^  7  Yes.  516. 
•en.  88.  (p)  3  Yo.  &  Coll,  (E.),  897. 

(o)  See  Lord  ££rftm*fl  obscrratioos 
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sequently  to  the  date  of  the  will,  the  testator  purchased  other 
estates  called  Pettan  and  Petton  Bdlhy  and  by  a  codicil  in  Aprils 
Ademption  of.  1831,  he  devised  those  estates  to  his  two  daughters  as  tenants  in 
common*  On  the  marriage  of  Mary  with  the  defendant,  Charles 
Boucher y  the  testator  gave  a  bond  for  1,4002.,  with  interest  on 
\flQOL  payable  immediately,  and  on  400il  the  residue  from  his 
death.  It  was  contended  that  this  provision  was  an  ademption 
of  the  benefits  given  by  the  will  On  the  subsequent  marriage 
of  Betsy  with  the  defendant,  Robert  WiUiams^  at  the  end  of  the 
year  1832,  a  settlement  was  made  by  the  testator  of  the  estates 
of  Petton  and  Petton  BaOs  upon  Betsy,  and  the  issue  of  the 
marriage;  and  about  AOOL  was  also  advanced  by  him  as  her 
portion.  It  was  contended  that  this  provision  adeemed  that 
made  by  the  will  for  Betsy.  The  evidence  adduced  shewed  the 
testatoi^s  intention  to  provide  equally  for  his  two  daughters. 
Aldersimy  B.,  decided  that  the  benefits  given  by  the  will  were 
not  adeemed  on  the  grounds,  first,  that  the  annuities  given  by 
the  will  were  not  gusdem  generis,  with  the  provisions  made  upon 
the  marriages  of  the  daughters ;  the  one  being  an  advancement 
by  money  on  bond,  the  other  by  settlement  of  land  and  advance 
of  money,  and  the  gift  by  the  will  being  of.  an  annuity  to 
each  daughter  contingent  as  to  amount,  and  reversionary ;  and 
secondly,  on  the  evidence  adduced  of  intention  to  provide  for  his 
daughters  equally.  Mr.  Baron  Aldersan,  in  the  course  of  his 
judgment  said,  that  the  principle  which  governed  cases  of 
ademption,  had  not  been  extended  to  devises  of  real  estate ;  and 
he  thought  so  to  extend  it,  would  be  to  repeal  that  provision  of 
the  Statute  of  Frauds,  which  applied  to  the  revocation  of  wills  of 
real  estate. 

Having  considered  what  are  and  what  are  not  ademptions  of 
the  legacies  of  parents  to  their  legitimate  children  by  subsequent 
advancements,  the  next  subject  will  be — 


Ademption  of 
legacies  to 
strangers. 


Sect.  II.  The  Ademption  of  Legacies  by  subsequent 
advancements  when  the  legatees  are  considered 
STRANGERS  to  the  tcstator,  and  the  legacies  not  as 
portions. 

Persons  are  primA  facie  to  be  considered  strangers  to  a  testator 
in  relation  to  the  present  subject,  who  do  not  fall  under  the 
description  of  his  legitimate  children.  But  although  such  be 
the  general  rule,  still  a  testator  may  have  placed  himself  in  hco 
parentis  to  individuals  who  do  not  naturally  or  judicially  stand  in 
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the  relation  of  children  to  him  ;  to  which  cases,  what  has  been    Legacies  to 
already  said  upon  ademption  of  legacies  as  between  parent  and      gtrangere. 
legitimate  child,  will  be  applicable.     When  a  testator  is  to  be  -Ademption  of. 
judicially  considered  as  having  assumed  the  situation  or  office  of 
a  parent  in  providing  for  a  legatee  will  be  afterwards  discussed. 
In  the  mean  time  we  shall — 

1.  First,  proceed  to  consider  the  doctrine  of  ademption  as 
i^plicable  to  legacies  given  to  strangers. 

In  DAeze  v.  Manii  {q\  Lord  Thurlow  said,  that  ^*  if  a  legacy  Legacy  and 
be  given  for  a  particular  purpose,  and  the  testator  afterwards  musTbe'forthe 
advances  money  for  the  same  purpose,  it  was  too  late  to  say  it  »«»e  purpose, 

..        11  .»*        ..,to  make  the 

was  not  s^presumptum  that  he  meant  to  execute  it  A  pnnciple  utter  an 
acknowledged  by  Lord  Manners,  Chancellor  of  Ireland,  to  the  ~*emption. 
following  effect:  '^  Suppose  (said  he)^.  bequeathed  to  his  brother 
5,00021  to  buy  a  house  in  Merrian-square  ;  and  that  afterwards  A, 
boHght  one,  which  he  gave  to  his  brother;  are  there  two  houses 
to  be  bought?"  (r)  According  to  this  reasoning,  if  a  testator 
give  a  legacy  of  10021  to  C  to  place  him  as  an  apprentice,  or  to 
purchase  furniture,  and  the  testator  after  the  date  of  his  wiU 
advance  100/.  with  C  as  an  apprentice  fee,  or  give  him  that  sum 
to  buy  fiimiture ;  either  of  those  acts  will  be  an  ademption  of 
the  legacy  (*> 

But  it  is  requisite  that  the  purposes  of  the  legacy  and  advance- 
ment should  exactly  correspond,  otherwise  the  legacy  will  not  be 
adeemed. 

Suppose,  then,  the  legacy  to  be  given  to  A.  ^*  to  fit  her  out  Exception, 
for  Jndia,  or  to  dispose  of  her  in  marriage ;"  and  the  testator  after  ^ent  is  a  ^^^ 
the  marriage  of  A.  with  JS.  gave  them  600i,  which  was  the  case  ^^  ^^^  *«  «*- 

c  o  ^  ▼ancement; 

ctDebeze  v.  Mann  (t) ;  Lord  Thurlow  decided  that  the  600il  was 
not  an  advancement,  but  a  general  gift,  being  after  marriage ; 
and  that  there  was  no  evidence  nor  presumption  that  the  gift  of 
600L  to  two  married  persons  was  an  execution  of  a  testamentary 
gift;  and  that  therefore  the  legacy  was  payable. 

So  also  in  Roome  v.  Roome  {u\  B.  directed  his  executors  to  or  where  the 
place  l,000i  at  interest,  and  to  apply  the  whole  or  such  part  of  PJ^|^„°J^® 
the  interest  as  they  thought  necessary  for  the  support  and  edu"  extensive  than 
eatUm  of  his  grandson  C;  and  further  to  appropriate  all  or  any     ^^^  ®''' 


(q)  2  firo.  C.  G.  166,  and  a  pro-  (<)  RoseweU  y.  Bennett,  3  Atk.  77. 

poeition  oonfirmed  by  Lord  Eldon  in  (0   2  Bro.  C.  C.   165,  and  see 

Trimmer  v.  Bayne,  7  Ves.  516.  Robinson  r.  Whitley,  9  Vc«.  577, 579. 

(r)  1  Ball  &  Beat.  303.  (u)  3  Atk.  181. 
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or  when  the 
two  pro^ions 
are  upon  dif- 
ferent contin* 
gencies. 


A  gift  or  ad- 
vancement will 
not  bean 
ademption  of  a 
general  legacy 
to  sirangen. 


"Who  consi- 
dered to  be 
stranffers  with* 
in  this  rule. 


part  of  die  principal  and  interest  in  binding  him  an  apprentice, 
or  for  his  advancement  in  life,  as  they  thought  {m>per ;  the  sui^ 
plusy  if  any,  to  be  paid  to  him  at  his  age  of  twenty-one.  After 
this,  J5.  placed  C  to  a  haberdasher,  and  paid  with  him  1262. 
The  question  was,  whether  by  that  advancement  the  legacy  was 
parti9lly  adeemed;  and  the  Master  of  the  RoUs  decided  in 
the  negative,  for  the  following  amongst  other  reasons ;  that  the 
l,000il  were  not  bequeathed  for  the  sok  purpose  of  putting 
C  out  as  an  apprentice,  but  for  other  purposes,  viz.,  main- 
tenance, &c. 

Since,  in  the  construction  of  double  portions,  it  has  always 
been  considered  requisite  that  both  of  them  should  be  cer- 
tain (v)f  a  fortiori  the  like  construction  must  prevail,  when  the 
testator  stands  in  the  relation  of  a  stranger  to  the  legatee. 

Accordingly,  in  Spinks  v.  Bobins  (to),  ^.,  who  lived  several 
years  with  Mrs.  Bobins  previously  to  her  death,  bequeathed  to 
the  two  daughters  of  that  lady  1,00021  a  piece,  to  be  paid  at 
Iwenty'onef  with  survivorship  between  them  if  either  died  under 
that  age.  A.  afterwards  gave  two  bonds  to  B.  and  C.  for  2,000/. 
each,  promded  they  married  during  his  life  with  hia  consent,  or 
in  case  they  survived  him ;  and  Lord  Hardxoiche  determined  that 
the  legacies  were  not  adeemed  by  the  bonds,  the  legacies  and 
subsequent  gifts  depending  upon  difierent  contingencies. 

In  instances  where  the  bequest  is  general,  and  made  by  a 
stranger,  or  other  person  dian  a  parent,  not  having  placed  him- 
self in  loco  parentis,  and  no  intention  l^;ally  appears,  that  a 
subsequent  advancement  was  made  with  a  view  to  adeem  the 
legacy,  such  advancement  will  not  have  that  effect;  for  since 
there  is  no  such  obligation  upon  the  testator  to  provide  for  the 
legatee,  as  subsists  between  a  parent  and  child,  no  inference 
arises  that  he  intended,  by  the  subsequent  gift  or  advancement, 
to  perform  any  such  duty  in  prcBsenti,  which  he  had  provided 
for  by  will  after  his  death  (x) ;  and  there  is  no  reason  why  a 
person  should  not  be  entitled  to  as  many  gifts  as  another  chooses 
to  bestow.  Grandchildren,  brothers,  sisters,  undes,  aunts,  nephews 
and  nieces,  are  strange^  to  the  testator  within  the  meaning 
of  the  present  rule.  Natural  children,  too,  are  in  the  same 
situation ;  for  the  law  does  not  acknowledge  their  relation  as  the 
children  of  their  putative  ftither  (y),  a  circumstance  which  places 


(t?)  Supra^  p.  575. 

(it)  2  Atk.  491. 

(x)  See  ex  parte  Dubost,  18  Yes. 


153 ;  Powys  v.  Mcaufield^e  Sim. 528^ 
3  MjL  &  Cr.  359. 
(y)  18  Yes.  182. 
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them,  in  this  instance)  in  a  better  condition  than  legitimate    LegMsiesto 
children^  since  a  mere  advancement  to  them  will  not  primA  facie     '^*°^"' 
be  an  ademption  of  a  legacy  given  by  their  fiither.    As  then,  A.<^«™ptwD  of. 
natural  children  are  judicially  considered  in  the  character  of 
strangers  to  their  parents,  the  distinctions  which  will  be  noticed 
upon  the  subject  of  ademption  in  this  section,  generally  apply  to 
them.     We  shall,  however, — 

FiBST  consider  the  authorities  where  the  bequest  is  made  by 
collateral  relations,  and  strangers  to  the  legatees. 

In  Shudal  v.  JekyU{z\  A.  the  great  uncle  of  B.  and  G  Cases  upon  this 
bequeathed  to  them,  while  their  fisither  was  living,  legacies  of  ^^ 
1,00021  a  piece.  Previously  to  J5.'s  marriage  with  J9.,  A.  in  con- 
^sideration  of  it,  advanced  to  i9.  50021  Lord  Hardwicke  was  of 
opinion,  that  the  advancement  was  not  an  ademption  of  tiie 
legacy,  eitiier  wholly  or  in  part;  because  it  was  not  a  transaction 
between  parent  and  child,  nor  by  a  person  who  stood  in  loco 
parentis^ 

Similar  to  the  last  was  the  case  of  Powel  v.  Cleaver  (a),  in 
which  B.  devised  6,000J1  to  his  niece  C.  her  &tiier  being  then 
living  (b) ;  the  6,000/.  was  not  expressed  to  be  a  portion.  B. 
afterwards,  upon  d's  marriage,  advanced  to  her  5,0002.;  that 
sum  being  caUed  her  portion  in  the  setdement  made  on  the  occa- 
sion.  There  were  also  entries  in  jB.'s  books,  from  which  it 
appeared  that  he  had  made  calculations  of  the  sums  he  had 
advanced  as  a  portion*  The  question  was,  whether  the  advance- 
ment was  a  total  or  a  partial  ademption  of  tiie  legacy ;  and  Lord 
JTiurlaw  decided,  that  it  was  neither  the  one  nor  the  other,  but 
that  C  was  entitied  to  the  legacy. 

His  Lordship's  judgment  was  founded  on  the  principle,  that  ^f^^  ^^  _. 
the  case  was  not  one  of  parent  and  child,  nor  of  a  person  who  ^on  used  by  a 
had  voluntarily   assumed  tiie  relation  of  a  fatiier;    diat  the  cons^eredin 
legacy  was  not  given  as  a  portion  but  a  bounty;  and  that  J^JSro^^S^ 
although  the  advancement  was  called  a  portion^  the  term  should  ed  by  a  parent. 
not  have  the  same  import  and  consequence  in  the  instance  of  a 
stranger  using  it,  as  it  would  have  if  adopted  by  a  parent 

In  the  modem  case  of  fFetherby  v.  Dixon  (c),  A»  gave  a 
legacy  of  1,00021  to  B.  a  stranger  to  the  testator.  A*  at  di£Ferent 
times  afterwards,  purchased  2,400^  three  per  cent  reduced  Bank 


(z)  2  Atk.  /S16.  the  argument. 

(a)  2  Bro.  C.  C.  499.  (c)  Ccx^.  C.  C.  279. 

(6)  Tliis  fact  is  to  be  inferred  from 
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Legacies  to      annuities  in  his  own  name ;  but  before  his  death  he  transferred 

Btrangeri.       them  into  the  joint  names  of  himself  and  B.     B.  survived  J. ; 

Ademption  of.    ^^d  the  question  was,  whether  by  the  transfer  the  legacy  was 

adeemed;  and  Sir  fT.  Orantj  M.  R.,  determined  in  the  negative, 

upon  the  principle  before  stated. 

So  also  in  Roome  v.  Roame  (rf),  the  Master  of  the  Rolls  con- 
sidered that  a  grandfather  was  in  the  same  situation  in  regard  to 
the  present  rule  as  a  collateral  relation ;  observing,  that  a  &ther 
was  obliged  to  maintain  his  child,  but  that  a  grandfather  was  not 
obliged  to  maintain  a  grandchild ;  and  that  a  father  could  appoint 
a  testamentary  guardian  of  his  child,  which  its  grand&ther  could 
not  do. 

Secondly, — With  respect  to  natural  children. 

Although  it  has  been  often  attempted  to  place  natural  upon  an 
equali^  with  legitimate  children,  the  endeavour  has  as  frequently 
failed  for  the  reason  before  stated. 

Accordingly,  in  Grave  v.  Lord  Salisbury  (e),  (the  first  case 
before  Lord  Thurlow),  Lord  Salisbury  havings  several  natural 
children,  to  whom  he  had  given  legacies,  not  so  described,  afler« 
wards  made  provision  for  them  in  his  lifetime,  but  not  efusdem 
generisy  giving  the  living  of  Haffield  to  one,  a  &rm  and  stock  to 
another;  upon  which  latter  gift  the  question  arose.  It  was 
contended  to  be  an  ademption,  upon  the  presumption  arising 
from  an  advancement  made  by  a  parent  to  his  legitimate  child, 
before  considered:  and  Lord  Tkurlow  directed  a  Master  to 
inquire  into  the  circumstances,  but  the  Master  made  no  report  of 
the  relation  of  the  testator  to  the  legatees;  and  his  Lordship 
refused  to  send  it  back  to  him  on  that  account,  observing,  that 
the  object  of  Lord  Salisbury  might  have  been  to  conceal  that 
relation.  The  Court,  therefore,  without  deciding  what  would 
have  been  the  result  if  that  relation  had  appeared,  considered  it 
sufficient  that  the  case  stood  as  one  of  a  strangery  so  that  the  gift 
was  not  an  ademption  of  the  legacy. 

But  circumstances  may  form  exceptions  to  the  general  rule 
as,— 
Legacies  by  2.  Where  a  testator  takes  upon  himself  the  relation  and  duty 

peiTOM^n  loco    ^f^  parent,  which  may  not  only  happen  when  he  is  collaterally 

((/)    S  Atk.   183,  and  sec  Lord  t.  Lord  Lawther,  2  Hare,  424,  435. 
Eldotis    obsenrations   in  Perry    t.  (e)  Stated  18  Yes.  152,  and  1  Bro. 

Whitehead,  6  Yes.  546,  and  those  of  C.  C.  425,  and  see  infra^  under  the 

Sir  James  Wigram^  Y.  C,  in  Stdsu  title  ^  Parol  Evidence.** 
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related,  or  the  putative  fitther  of  the  legatee,  but  where  no    Legacies  by 
relationship  subsists  between   them.     When  the   testator's  as-  ^j!^^  '^ 

sumption  of  the  office  of  a  parent  is  established,  his  legacy  will  be  — : —  — 

considered  a  portion,  and  a  subsequent  advancement  will  be  an 
ademption  in  all  cases  where  it  would  be  so,  if  made  by  the 
natural  parent,  and  which  have  been  before  discussed. 

The  only  difficulty  is  to  ascertain,  what  are  circumstances 
sufficient  to  invest  the  testator  with  the  assumed  relation  of 
parent  to  the  legatee,  and  the  evidence  competent  to  prove  that 
he  placed  himself  in  such  character.  The  uncertainty  of  what 
that  evidence  ought  to  be  is  confessed  by  Lord  Eldon  in  ex  parte 
Dubatt  {f\  where  he  observes  *'  whether  it  is  to  be  written 
evidence  in  the  will  and  settlement,  or  the  conduct  observed  at 
the  marriage,  or  to  be  derived  from  mere  declarations,  is  left  so 
much  afloat,  that  there  is  considerable  difficulty  in  making  a 
judicial  decision  upon  it" 

The  test  in  those  cases  seems  to  be,  whether  the  circumstances.  As  to  the  cir- 
taken  in  the  aggregate,  amount  to  moral  certainty  that  a  testator  n^essoTto 
considered  himself  in  the  place  of  the  child's  father,  and  as  found  tbitieU- 
meaning  to  discharge  that  natural  obligation  which  it  was  the 
duty  of  a  parent  to  perform,  for  that  is  the  principle.     The  mere 
circumstance  of  a  provision  made  by  a  relation  being  so  usual 
without  any  intention  to  interfere  with  the  relative  obligation 
between  parent  and  child,  that  no  clear  inference  arises  from  such 
a  provision  that  the  testator  meant  to  substitute  himself  in  loco 
parentis. 

It  seems  a  natural  consequence  from  what  has  been  observed.  Remarks  upon 
that  in  questions  upon  this  subject,  it  must  be  a  material  feature  rt^nco  oTthe 
in  each  case  whether  the  father  of  the  legatee  be  living  or  dead  at  ff  tHer  boing 
the  time  when  the  will  was  made.     If  living,  it  appears  from  the  ^hen  the  will 
before  mentioned  cases  of  Shudal  v.  JekyU,  Powel  v.   Cleaver ^  ''••"wwie. 
Grave  v.  Salisbury  and  Boome  v.  Boome,  that  the  mere  connexion 
of  grandfather,  or  collateral  relation,  or  putative  father  to  the 
legatee  will  of  itself  be  insufficient  evidence  of  the  testator's 
intention  to   place   himself  m  loco  parentis,  to  the  extent  of 
incurring  and  paying  the  moral  debt  contracted  by  the  father  of 
the  child;  consequently  a  subsequent  advancement  by  such  a 
testator  will  not  come  within  the  general  presumption  of  ademp- 
tion as  between  parent  and  child  (g) :  and  it  would  seem  from 


(/)  IS  Ves.  152.  lions  in  Perry  v.  Whitehead,  6  Ves. 

(g)   See  Lord  Eldon'6  observa^     548. 
VOL.  L  C  C 
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Lcgaoies  by     the  observations  in  Roome  v.  Roome  Qi),  a  case  where  the  fiither  of 
^Iwftlw!  '*^   ^^®  legatee  was  dead  when  the  will  was  made,  that  such  circum- 

; stance  would  not  of  itself  be  a  sufficient  manifestation  of  the 

«np«ono-    tegtator's  intention  to   place   himself  in  the  situation,   and  to 

incur  the  obligation  last  mentioned  (t):  it  is  as  Lord  Cottenham 

observed,  in  Powys  v.  MansfieJd  (A),  a  circumstance  against  the 

presumption,  but  not  conclusive. 

Circumsunces       Upon  the  wholc  it  may  probably  be  considered  that  although 

probilJ^^o^     the  legatee  may  have  been  advanced  by  the  testator  during  his 

place  a  testator  life,  and  brought  up  by  him,  and  who,  in  a  sense,  may  be 

^^        considered  as  standing  in  the  relation  of  a  &ther  to  the  legatee ; 

yet  if  the  natural  father  be  living,  and  he  be  described  in  the 

will  as  father  of  the  legatee,  and  the  legacy  is  not  expressly  given 

as  a  portion,  the  testator  will  not  be  considered  as  having  by  the 

bequest  meant  to  perform  thei  £Etther's  dut^  in  providing  i<x  the 

child,  but  merely  to  give  the  legacy  as  a  bounty,  so  as  not  to  be 

adeemed  by  a  subsequent  advancement  (Q. 

Thus  in  ex  parte  Dubast  (m),  A.  having  three  natural  daugh- 
ters by  B.  the  wife  of  C,  bequeathed  to  them  nominaian,  and  as 
the  daughters  of  C,  4,000/L  a  piece.  He  also  gave  to  their 
supposed  parents  unequal  legacies.  A.  afterwards  upon  the 
marriage  of  2>.  one  of  the  daughters,  advanced  for  her  3,000/.  as 
a  marritige  portion,  which  from  the  settlement,  appeared  to  have 
been  received  by  her  husband;  and  the  question  was  whether 
Z>.'s  legacy  was  adeemed  by  the  advancement ;  and  L<Mrd 
Uldon  decided  in  the  negative,  and  said  ^^  recollecting  how 
artificial  the  rules  are,  where  a  person  has  educated  a  child  through 
life,  considering  himself  as  standing  in  relation  of  putative  father 
to  that  child,  having  a  father  acknowledged,  describing  that 
child  as  the  child  of  a  mother  named  and  a  father  named,  and 
also  making  a  provision  for  the  father  and  mother;  it  would  be 
too  much  upon  such  a  will,  to  say,  this  is  the  case  of  a  person, 
meaning  to  pay,  not  what  the  Court  calls  a  debt  of  nature,  but  a 
debt  he  meant  to  contract,  or  in  other  words  meaning  to  place 
himself  in  loco  parentisy  in  the  situation  of  the  person  described  as 
the  lawful  father  of  that  child  (n>'' 
CircuiDstaoces       That  a  person  may  assume  the  relation  and  duty  of  parent 

probably  suffi- 

(A)  3  Atk.  181.  (0  18  Ves.  164. 

(0  See  alflo  Spinks  v.  RMtu,  2  (m)  Ibid.  140. 

Atk.  491,  btated  iwpra^  p.  882.  (»)  See  also  Pow^s  v.  MawfiM^ 

(k)  3  Myl.  &  Cr.  368.  6  Sim.  528. 
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appears  from  dicta  in  all  or  in  the  great  majority  of  the  cases ;    Legacies  bj 
and  Lord  Hardmche  has  supposed  a  union  of  circumstances.  P««o*w  »»*»<» 

.  parentum, 

.  which  in  his  opinion  will  be  suiBcient  to  place  an  individual  in  ti : r 

o  y.iixnii  1   Ademption  of. 

loeo  pareniu.'  "  Suppose^  (said  he)  a  female  to  be  an  orphan,  and  -: 

under  the  care  of  a  collateral  relation,  who  bequeaths  to  her  a  stitute  that 
legacy,  expressing  it  to  be  for  her  portiany  and  afterwards  makes  '^'^^^^"' 
provision  for  her  in  his  lifetime ;  I  should  be  inclined  to  think 
that  this  would  be  ademption"  (<?)• 

Three  things  are  observable  in  the  case  supposed,  viz.  that  the 
child  should  be  an  orphan,  (a  circumstance  which  distinguishes  it 
from  ex  parte  Dubost  before  stated)  ;  that  it  should  be  under  the 
care  of  the  testator,  and  that  the  testamentary  gift  should  be 
expressed  in  the  will  as  a  portion.  Hence  it  may  be  inferred  to 
have  been  Lord  Hardtoicke^s  opinion,  that  parol  evidence  was 
admissible  to  show  the  relation,  real  or  assumed,  between  the 
testator  and  legatee ;  but  that  it  was  not  admissible,  in  the  first 
instance,  to  prove  that  the  legacy,  appearing  on  the  face  of  the 
will  as  a  bounty,  was  intended  by  the  testator  as  a  portion.  For 
the  admission  of  parol  evidence  in  the  latter  case  would,  in  viola- 
tion of  the  Statute  of  Frauds,  have  the  effect  of  altering  or  defeat- 
ing the  written  instrument ;  first,  by  raising  a  presumption  that 
the  testator  intended  to  place  himself  in  loco  parentis  when  he 
made  his  will,  and  then,  consequently,  by  bringing  into  operation 
the  before  mentioned  rule  respecting  ademption  as  in  the  case  of 
parent  and  child. 

In  Monek  v.  Monck  (p),  we  are   supplied  with  a  decision.  Instance  of 
founded  upon  the  construction  of  instruments,  or  in  other  words  being^created 
upon  written  evidence ;  pronouncing  that  a  brother  had  clearly  »P^°  *^J  ^»^* 

,  1       a  ni.        .11  .  .  11  and  settlement. 

shown  at  the  date  oi  his  will,  an  intention  to  assume  the  character 
of  a  father  to  his  legatee ;  and  to  perform  the  debt  or  du^  which 
was  owing  by  the  natural  parent  In  that  case  A.  recited  in  his 
vrill,  that  he  had,  upon  the  marriage  of  his  brother  B.  given  a 
bond  for  5,000il  to  the  uses  of  jB.*s  marriage  settlement,  and  as  a 
provision  for  him.  yi.  then  bequeathed  to  his  brother  C  the  like 
sum  of  5,00021  directing  his  trustees  to  pay  the  interest  to  C.  for 
life ;  and  in  case  of  his  marriage,  A.  empowered  him  to  settle 
part  of  the  interest  to  the  annual  amount  of  16021  as  a  jointure 
upon  his  wife ;  and  beqpeathed  the  capital  to  the  issue  of  the 
marriage;  on  failure  of  whom  the  5,000/.  was  to  lap^  into  AJ*s 


(p)  2  Atk.  518;    see  Bsoker  t.      Ireland,  298,  and  see  TVimmer  y. 
Allen,  2  Rum.  &  M.  270.  Bajfne,  7  Ves.  508. 

(p)  1  Ball  &  Beat.  Ca.  in  Eq.  in 

cc2 
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Legacies  bj  real  estates,  for  the  benefit  of  his  eldest  son.  After  the  dlite  of 
^^^im.  '^^  ^^^  ^^  ^'  married  :  and  upon  that  occasion  A.  gave  a  bond  for 
Ad«m  tion^of  ^^^^  ^  ^^^  trustees  in  C.'s  settlement ;  the  interest  of  which 
sum  was  limited  to  C  for  life,  then  to  his  wife  for  life ;  and  the 
capital  was  to  be  divided  amongst  the  issue  of  the  marriage  as  C 
should  appoint :  but  if  there  were  no  issne,  who  should  become 
-  entitled  to  the  4,000/L  the  money  was  to  be  assigned  to  J,  his 
executors,  &c.  who  had,  before  the  present  transaction,  and  after 
the  will  was  made,  advanced  1,00021  to  C  to  enable  him  to  pur- 
chase a  house.  The  question  was  whether  these  advancements 
were  an  ademption  of  the  legacy  of  5,000Z. ;  and  to  prove  that 
they  were,  parol  evidence  by  A,h  relatives  was  offered  and 
admitted.  Lord  McamerSf  C,  decided  that  the  legacy  was 
adeemed ;  and  for  this  reason,  that  it  clearly  appeared  from  the 
will  and  settlement^  that  A.  intended,  and  had  placed  himself  in 
loco  parentis  to  his  brother  C  whence  arose  the  presumption 
against  double  portions  which  subsists  between  parent  and  child; 
and  the  presumption  being  so  raised,  parol  evidence  to  cot\firm 
it  was  admissible. 

The  last  is  a  very  strong  case,  to  show  that  the  testamentary 
provision  by  the  brother  was  intended  as  a  portion  for  C.  The 
will  so  states  the  fact ;  and  it  appears  from  the  contents  that  A. 
adopted  his  two  brothers  into  his  family,  and  provided  for  them 
in  the  same  manner  and  to  the  same  amount  (9)  as  for  his  omoi 
children.  So  that  if  an  advancement  to  his  child  would  be  a 
presumptive  ademption  of  its  legacy  or  portion,  for  the  same 
reason,  an  advancement  to  the  brother  must  be  attended  with  the 
like  consequences. 

Since  the  above  observations  were  written.  Sir  L.  ShadwelU 
V.  C,  decided  in  the  case  of  Powys  v.  Mamfield  (r),  that  no 
person  can  be  held  to  stand  m  hco  parentis  to  a  child  whose 
father  is  living,  and  who  resides  with  and  b  miuntained  by  the 
father  according  to  his  means :  but  the  judgment  was  reversed 
by  Lord  Cottenham^  C.  («),  who,  upon  the  evidence  adduced,  con- 
sidered that  the  testator  in  that  case  meant  to  place  himself  m  loco 
parentis^  notwithstanding  the  real  father  was  living,  whom  as  well 
as  his  family  he  virtually  supported,  and  that  the  presumption 
against  double  portions  arose:  parol  evidence  was  admitted  to 
support  and  rebut  the  presumption. 

The  earlier  case  of  Booker  v.  Allen  {t)y  confirms  the  rule  that 


(q)  1  BaU  &  Beat.  904.  (n)  3  Mjrl.  &  Cr.  3^9. 

(r)  6  Sim.  528.  (t)  2  Bus.  &  M.  270. 
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the  presumption  against  double  portions  applies  to  provisions  by  Parol  evidencQ. 
persons  in  loco  parentis  ;  and  that  parol  evidence  is  in  such  cases  General  re. 
admissible  either  in  favour  of  the  double  portion,  or  in  support  of  (""l^j^br 
the  presumption  against  them. 

In  Rogers  v.  Soutten  (u),  the  question  arose  whether  the  circum- 
stances which  had  transpired,  were  sufficient  evidence  of  the 
testator^s  intention  to  place  himself  in  loco  parentis.  There  the 
testator's  son  became  the  father  of  an  illegitimate  child,  and  not 
being  of  ability  to  maintain  it,  the  testator  on  his  behalf  entered 
into  a  bond  with  the  parish  for  that  purpose.  The  testator's  son 
died  shordy  afterwards  under  the  age  of  twenty-one,  and  the 
testator  continued  to  make  the  weekly  payments  for  the  child's 
support  until  a  short  time  before  his  death.  Lord  Langdaley 
M.  B.,  held,  that  under  the  circumstances,  the  testator  had 
assumed  the  situation  of  one  in  loco  parentis. 

In  Powys  v.  Mansfield^  Lord  Cottenham,  C,  adopts  the  defini- 
tion of  one  m  loco  parentis,  given  by  Loid  Eldon  in  Ex  parte 
I\^e  (v)  as,  a  person  meamng  to  put  himself  in  loco  parentis,  in 
the  situation  of  the  person  described,  as  the  lawful  father  of  the 
child. 

3  and  4.  But  it  remains  to  be  considered  how  far  parol  evi-  Aatothead- 
dence  may  be  adduced,  to  show  that  a  testator  intended  to  eridenoeto 
substitute  himself  m  hco  parentis,  when  that  intention  cannot  be  ^y!^^^!!S[ 
ascertained  upon  the  fitce   of  the  will.     As  the  principles  for  t»  locoparemHB, 
admitting  parol  evidence  in  that  case  equally  apply  to  its  admis-  ^^nngermeaat, 
sibility,  when  offered  to  prove  the  intention  of  a  (stranger)  to  ^y  ■»  advimoe- 
adeem,  by  advancement,  a  legacy  he  had  previously  given,  both  a  legacy  gitea 
subjects  are  necessarily  blended  in  the  present  consideration.  ynj'^om. 

When  the  uncertainty  and  perplexity  which  obscure  these  two 
subjects,  and  Lord  EldorCs  observations  relative  to  the  former  of 
them  are  considered,  due  allowance,  it  is  hoped,  will  be  made  for 
the  difficulty  of  attempting  to  present  the  reader  with  a  satis- 
factory view  of  the  rules,  which  regulate  the  admission  of  parol 
evidence  in  the  instances  before  us,  together  with  a  concise 
arrangement  of  the  cases  in  illustration  of  those  rules :  nor  can 
it  be  expected  that  such  an  attempt  will  be  entirely  successful, 
as  the  subject  presents  a  labyrinth  of  discordant  cases  and  oppos- 
ing dict€u  The  only  clue  towards  a  satisfactory  termination  of 
the  inquiry,  must  be  an  examination  of  each  case  and  dictum,  by 


(«)  2  Keen.  598.  {v)  18  Yes.  140, 154. 
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Parof  evidence,  the  test  of  those  principles,  upon  which  the  admissibility  of  parol 

General  re-       evidence  in  general,  has  been  admitted* 

marks  on  Its  jj^  Q^\y  times,  parol  evidence  was  admitted  in   relation  to 

; —  written    mstruments   with   great  jealousy.     Lord   Talbot  is  an 

these  points,      authority  for  the  assertion,  that  previous  to  the  year  1734,  none 
account  of  some  ^f  ^j^g  ^^ggg  ij^j  ^q^^  further  in  the  admission  of  this  kind  of 

ofthemstanoes        ^  °  . 

where  parol  evidence,  than  to  r^yuJL  an  equity  or  a  resulting  trust ;  instances 
qu«^?onably"  "^  which  the  poTol  testimony  tended  to  support  the  intention  of 
admitted  a  testator,  consistently  with  his  written  will  (to).  Under  this 
class  of  cases  may  be  placed  those  authorities,  where  an  executor 
has  a  legacy  given  to  him,  and  the  residue  is  undisposed  of. 
presuiTaoV'*  f  ^^^  ^  Court  of  Equity  interferes,  upon  a  presumed  intention, 
an  executor's  that  the  testator,  in  giving  a  -part  of  his  personal  estate  to  the 
dfsuoMdrel''"  ^xecutor,  who  at  law  is  entitled  to  the  whohy  meant  him  to  take 
sidue.  no  more  than  the  specific  share ;  consequently,  the  Court  con- 

verts him  into  a  trustee  for  the  next  of  kin.  This  doctrine  of 
equity,  it  must  be  remarked,  is  founded  upon  premmptian  not 
raised  by  parol,  but  upon  the  testator's  will,  viz,y  the  legacy 
therein  given,  and  whence  the  above  presumption  springs ;  being 
a  presumption,  it  may  be  repelled  by  parol  evidence,  and  con- 
sequently confirmed  by  it  This  is  es^blished  by  a  variety  of 
cases,  from  that  of  Lady  Granvill  v.  The  Duchess  of  Becmfort  {x), 
to  the  case  of  Langham  v.  Sanford  (y);  but  such  evidence  is 
inadmissible  without  the  prior  gift:  of  a  legacy,  or  an  inference  to 
the  exclusion  of  the  executor,  collected  from  the  contents  pf  the 
will  (z) ;  for  the  holding  of  the  contrary  would  be  not  to  rebut, 
but  to  raise  an  equity  by  parol,  in  contradiction  to  the  legal 
import  of  the  vrilL 
Also  in  cases  Another  class  of  cases  upon  the  present  subject  is,  where 
^^itlcfc'  *"^*  ^^^^  ^  "^  ^^^^  ^^  ambiguity  patent  upon  the  face  of  the  will, 
\>  hit  they  are;  ^^^  there  happens  to  be  a  latent  doubt  or  mistake  discovering 
itself,  when  the  words  of  the  will  are  attempted  to  be  applied  to 
the  person  described,  or  to  the  subject  given.  In  those  instances 
parol  evidence  is  admitted  to  ascertain  the  person  and  the  subject 
of  the  bequest.  The  former  was  done  in  Beaumont  v.  Fell  (a), 
where  the  legatee  was  described  as  Catherine  Eamley  instead  of 
Gertrude  Yardley ;  a  determination,  the  principle  of  which  has 


(w)  Forrest,  242,  (z)    Osborne  v.   ViUiers^  2  New 

(x)  2  Vem.  648.  Abr.  426,  and  see  2  Meriy.  17,  and 

(y)  17  Yes.  435;  2  Meriv.  6 ;  see  White  v.  Wimanu,  3  Yes.  &  Bea. 

also  Ltfttn  v.  Beaver^  1  Turner,  68,  73. 

per  Lord  EMon  ;  also  Chap.  xxiv.  (a)  2  P.  Wms.  140. 
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been  ever  since  acted  upon  in  a  variety  of  instances  (&).  The  Parol  evidence. 
latter  occunred  in  the  cases  produced  in  the  fourth  section  of  the  General  re- 
fQurth  chapter  (c),  where  the  testator  having  no  property  in  the  marks  on  its 
specific  fund  described  by  him,  yet  possessed  proper^  in  another, 
as  when  he  bequeathed  so  much  three  percent  r^cft^cedf annuities, 
having  no  stock  of  that  description,  but  possessing  stock  in  three 
per  cent,  consols.  In  such  and  the  like  cases,  it  being  unavoid- 
able to  resort  to  the  testator's  estate  to  find  the  property  de- 
scribed, the  slight  difference  in  the  description  between  the  fund 
and  the  state  in  which  it  is  actually  found,  raises  a  presumption 
that  such  variance  was  founded  in  mbtake,  and  that  the  legatee 
was  intended  to  have  the  stock,  although  it  did  not  literally 
answer  the  terms  of  the  bequest.  Upon  that  principle  it  is,  and 
not  upon  any  extrinsic  evidence  direcdy  brought  to  explain  or 
correct  the  will  upon  the  alleged  intention  of  the  testator,  that 
the  legacy  is  supported. 

The  next  class  of  cases  in  which  parol  evidence  has  been  and  to  confirm 
admitted,  is  founded  in  the  relation  between  parent  and  child,  p^^g^ption 
A  Court  of  Equity,  without  any  intention  expressed  by  the  against  double 
fiither,  raises  a  presumption,  upon  the  natural  obligation  he  is 
under  to  provide  for  his  own  immediate  ofispring,  that  a  gift, 
either  by  deed  or  will,  is  intended  by  him  not  merely  as  a  bounty 
but  a  portion,  a  payment  of  the  debt,  which  by  nature  he  con- 
tracted, to  his  child,  as  before  noticed  (d);  so  that  if  the  provi- 
sion be  by  will,  and  the  father  afterwards  advance  the  child  upon 
marriage,  the  latter  will  adeem  the  former,  except  a  different 
intention  be  proved;  for  this,  like  the  case  of  the  executor,  bein<r 
a  presumption,  may  be .  destroyed  by  the  application  of  verbal 
testimony,  or  it  may  be  confirmed  by  the   same  species  of 
evidence. 

Thus  in  Biggleston  v.  Chrubb  (e),  parol  evidence  was  admitted 
to  show  that  a  &ther  gave  50021  upon  his  daughter's  marriage,  to 
her  husband,  in  fiill  discharge  of  a  sum  of  50021  which  he  had 
left  her  by  his  will 

So  in  Ro&eweU  v.  Bennett  (f).  Lord  Hardwiche  allowed  parol 
declarations  of  a  fitther  in  proof  that  200il  advanced  by  him  in 
placing  hb  son  a  clerk  in  the  Navy  Office  were  intended  by  the 
fiither  in  satisftction  of  a  legacy  of  30021  given  by  his  will  to 
the  son. 


(ft)   See  1   P.  WDM*  421,  425 ;  (c)  Ante^  p.  297,  et  »eq. 

2  Yes.  sen.  216 ;  Ambl.  874;  1  Yes.  (<Q  Ante,  p.  369. 

jiin.  266 ;    3  Yes.  148 ;  6  Yee.  42 ;  («)  2  Atk.  48. 

12  Yes.  279.  (/)  3  Atk.  77. 
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Parol  evidence.       The  like  doctrine  is  established  by  the  cases  of  Hoskins  v. 
AdmissibiUty     Hoskhts  (g),  Robifison  V.    WkUUy  (A),  and  Thdluson  v.  Woodr' 

All  the  cases  which  have  been  noticed  are  upon  preittmpHans 
arising  either  from  the  act  of  the  testator  in  writings  or  in  conse- 
quence of  latent  ambiguities  or  upon  presumptions  founded  upon 
the  relation  of  the  parties;  instances  in  which  there  is  no  doubt 
that  parol  evidence  is  admissible.  To  these  may  be  added  another 
instance,  more  immediately  felling  within  the  subject  of  the 
present  section,  viz. 
As  also  to  repel  Where  a  Stranger  or  putative  father  ^ves  a  legacy  for  9l  parti' 
or  coofirm  the    cyiar  purpose,  expressed  in  his  will,  and  afterwards  advances  money 

presumption,  ^     *^  T  U  *:      '        '  ^ 

where  a  stran-   for  the  same  purpose.    In  such  a  case  a  presumptum  is  nosed  upon 

^ac7for*a       ^®  Unity  of  purpose,  that  the  execution  of  it  by  an  advancement 

particular  pur.   in  his  lifetime  was  meant  in  substitution  of  his  testamentary 

makes^an  ad-     provision  made,  as  expressed,  to  promote  the  same  end;  and  con- 

▼ancemcnt  for    sequently  that  the  advancement  is  an  ademption  of  the  l^acy,  aa 

before  noticed  (j).     But  since  this  doctrine  is  founded  upon  a 

presumption,  it  follows  that  such  presumption  may  be  repelled  by 

parol  testimony  of  a  contrary  intention,  or  the  inference  may  be 

strengthened  by  confirmatory  evidence  (A). 

There  can  be  no  question  about  the  subsequent  ^ft  being  an 
ademption,  when  the  motive  for  giving  the  legacy  and  making 
the  advancement  appears  in  the  will  and  by  deed;  but  to  what 
extent  parol  testimony  is  admissible  to  show  that  a  l^acy  was 
intended  as  a  portion,  or  a  gift  intended  a  substitute  for  a  legacy, 
or  that  a  person  had  assumed  the  relation  of  a  parent,  remains  to 
be  considered. 

It  is  a  first  principle  of  law  that  a  will  cannot  be  explained  by 
any  thing  but  itself  (Z).  Hence  it  is  incapable  of  being  altered, 
detracted  fi*om,  or  added  to,  by  parol;  nor  can  oral  testimony 
be  admitted  to  prove  upon  what  terms  a  legacy  was  given  (m). 
Applying  this  doctrine  to  the  points  now  under  consideration,  it 
seems  to  follow,  that  since  a  legacy  by  a  stranger  judicially  imports 
mere  bounty ^  the  nature  of  the  bequest  cannot  be  chan^d  (n)  by 


(jg)  Fre,  Ch.  263.  (/)  Sec  ante,  p.  302. 

(A)  9  Ves.  577.  (m)  By  Lord  Eldon,  16  Ves.  486, 

(t)  4  Madd.  420.  and  see  Brown  v.  Seknny   Forrest, 

\^j)  Sec  antey  p.  381,  and  2  Bro.  240 ;  King  v.  Badeley,  3  Mjrl.  &  K. 

C.  C.  166,  521.  417. 

(A)  2  Bro.  C.  C.  166,  and  Trimmer  (?i)   Vifle  Chap.  IV.  sec.  ly.pafsim^ 

V.  Bayne,  7  Ve:}.  508,  stated  t7{/ra,  and  particularly  p.  302. 

p.  406. 
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its  converBion  into  ajvc^rticm^  through  the  medium  of /MzroZ  evidence  Parol  eyidence. 
directly  and  in  the  first  place  applied  to  the  motive  for  making  the  Admissibility 
bequest.    The  Statute  of  Frauds  (o)  appears  to  forbid  any  such  ^^^  <»?«»  of 

application:  and  unless,  as  has  been  shown,  the  gift  by  will  were ^- 

expressed  to  be  a  portion,  or  a  legacy  for  a  particular  purpose,  and  not  m  to 
the  advancement  was  made  for  lie  same  purpose,  there  would  be  c^nff«  «  icff»- 

cv  into  A 

BO  presumption  of  an  intent  to  adeem  the  former  by  the  latter ;  portioD ; 

as  then  there  would  exist  no  presumption  to  repel  or  to  confirm,  ^^^  ^  p^^^^  ^ 

it  is  conceived  that  there  could  be  no  pretence  or  principle  for  intention  to 

...  i.'i  Tii»«  ^1  •  substitute  one 

admitting  parol  evidence  to  aUer  the  legal  import  of  the  expressions  provision  for 
in  the  wiU,  for  the  purpose  of  defeating  the  legacy  by  a  presumed  *°®*^«'- 
intention  to  adeem  it,  and  that  presumption  raised  by  oral  tes- 
timony directly  applied  to  the  instrument,  and  in  opposition  to  its 
legal  construction  and  effect.     So  powerfully  was  Sir  W.  Crrant, 
M.  R.,  impressed  with  the  ipipropriety  of  admitting  parol  evi- 
dence in  those  cases,  as  even  to  doubt  in  Hartopp  v.  Hartopp  {p)t 
(a  case  of  parent  and  child),  whether  in  strictness  it  were  competent 
in  the^r«^  instance  to  give  evidence  of  declarations  that  the  fisither 
intended  to  substitute  the  portion  advanced  by  him  in  the  place  of 
that  he  had  bequeathed,  a  doubt  in  which  his  Honor  had  been 
preceded  by  Lord  Rosslyn  in  Freemantle  v.  Bankes  (q).    But  when  excepting, 
it  is  considered  that  in- instances  of  parent  and  child,  SLpresianptian  ^^^^^ 
is  raised  upon  that  relation  which  springs  immediately  upon  the  child.     . 
advancement  of  the  portion,  the  legacy  being  also  a  portion 
whether  so  expressed  or  not  (r),  it  seems  to  be  consistent  with 
the  principles  which  admit  parol  evidence,  to  confirm  as  well  as 
to  rebut  presumptions,  to  authorize  its  admission  directly,  and  in 
the  first  instance  in  regard  to  the  father's  intention  to  adeem  the 
testamentary  portion  by  an  immediate  advancement     For  the 
effect  of  the  permission  is  not  to  raise  but  to  confirm  a  presumption, 
llie  case,  however,  is  widely  different  firom  that  of  a  stranger  and 
his  legatee  when  the  bequest  is  general^  and  parol  evidence  of 
intention  is  offered  either  to  convert  the  legacy  into  a  portion,  or 
to  prove  that  the  testator  intended  by  a  gift  to  adeem  a  general 
bequest  he  had  made.     In  neither  case  is  there  any  presumption 
to  confirm  or  repel,  and  the  oral  testimony  is,  in  the  first  case, 
brought  directly  to  explain  and  alter  the  will,  and  in  the  second 
to  revoke  a  l^acy  by  parol. 

The  same   observations  equally   apply  in  objection  to  the  Aputathe 
admission  of  parol  evidence  in  the  ^rst  instance  to  prove  that  a  Jj[5ib"bc  ex* 

oeption; 

(a)  29  Car.  II.  sect.  xxii.  {q)  5  Vea.  79,  85. 

0>)  17  Ves.  192.  (r)  Supra^  p.  366. 
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PkrolevideDoe.  putatiTe  &ther  tntended  a  portion  by  a  legacy  he  had  given 
AdmissibUity  generally  to  his  natural  child;  or  that  he  or  any  other  person 
of  in  cases  of     intended  by  giving  a  legacy  to  assume  the  relation  of  legitimate 

! —  parent  to  the  legatee;  for  were  parol  evidence  admissible  in  such 

paror^ence  cases,  it  would  have  the  effect  of  explaining  and  altering  the 
loadmissible  to  effect  of  a  written  will  (s\ 

prove  a  stran-  ^^  ^ 

ger's  legacy,  The  grounds  upon  which  the  several  conclusions  before  men- 
J^r^'him^  tioned  are  foanded,  have  been  minutely  detailed,  and  are  sub- 
iniocoparaUiB.  mittcd  to  the  Consideration  of  the  reader.    There,  are,  however, 

cases  and  dieia  in  opposition,  which  will  be  our  next  subject 
Cases  in  oppo-  In  the  case  of  Chapman  v.  Salt  (/),  the  Master  of  tbe  Rolls 
riderei  °"  admitted  evidence  to  show  that  a  note  for  50/.  given  by  A.  to  B. 
was  intended  by  ^  ixi  substitution  of  an  equal  sum  bequeathed 
by  him  to  B.  The  reason  assigned  for  the  reception  of  the 
evidence  was,  that  the  question  was  testoTneniary^  and  the  evidence 
as  a  neeettary  consequence  admissible.  But  what  his  Honor 
intended  by  the  term  ^^  testamentary,"  does  not  appear.  This, 
however,  is  certain,  that  there  are  many  testamentary  questions  in 
which  parol  evidence  cannot  be  received. 

Similar  to  the  last,  is  the  case  of  Shudal  v.  JekgU  (u),  in  which 
Lord  Hardwiche  admitted  oral  testimony  of  the  testator's  inten- 
tion, that  what  he  had  advanced  was  not  in  substitution  of  what  he 
had  given  by  will ;  and  his  Lordship  observed,  that  parol  declara- 
tions had  been  constantly  admitted  in  those  instances.  But  the 
cases  have  been  sought  for  in  vain ;  and  it  is  to  be  remarked,  that 
the  present,  being  a  case  of  a  strasngerj  the  advancement  was  not 
an  ademption  of  the  bequest  (v);  so  that  such  evidence,  even 
though  admissible,  was  not  necessary  to  entitle  the  legatee  to 
both  gifts.  It  seems  difficult  to  discover  the  principle  upon 
which  the  evidence  was  admitted  in  the  last  case,  consistendy 
with  the  grounds  upon  which  we  have  seen  that  it  has  been 
received  in  other  instances ;  for  it  is  a  settled  rule  of  law  that  a 
person  is  entitled  to  as  many  gifts  from  another,  as  the  donor 
chooses  to  bestow;  consequently,  an  advancement  and  a  general 
legacy  are  accumulative,  and  there  arises  no  presumption^  the  one 
way  or  the  other,  to  be  confirmed  or  repelled  by  parol  testimony. 
In  such  a  case,  a  Court  of  Equity  would  surely  be  proceeding  to 
an  extreme  length,  if  it  were  to  permit  an  executor  to  show  by 
parol  evidence,  that  a  testator  intended  to  adeem  his  legacy  by  an 

(<)   Sed  vide  18  Yes.  154;   but         (0  2yem.646. 
see  the  remaining  obserrations  upon  (ti)  2  Atk.  516. 

this  subject  (o)  Ante^  p.  881. 
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advancement;  and,  acting  upon  such  testimony^  to  revoke  a  Parol endeoce. 
Tfiitten  bequest  by  parol  declarations.     If,  then,  that  evidence  Admissibility 
would  be  rejected  (and  it  is  presumed  that  it  would)  when  of  in  cases  of 
offered  by  the  executor,  it  is  conceived  that  it  would  be  equally 
inadmissible,   if  produced  by   the  legatee,   to  prove   that  the 
testator  intended  him  to  take  the  legacy  as  well  as  the  subse- 
quent gift. 

Lord  Thurhw  seems  to  have  followed  the  steps  of  Lord  Hard" 
wicke  in  Powel  v.  Cleaver  {w\  and  Chrave  v.  Lord  Satisbtay  (x); 
in  which  latter  case  Lord  Thurkw  directed  a  Master  to  inquire 
into  the  circumstances  of  the  advancement;  a  reference  that  his 
Lordship  would  not  have  made,  unless  he  had  been  of  opinion 
that  the  legacy  might  be  adeemed  by  parol  declarations  of  the 
testator  that  he  so  intended. 

The  above  are  the  principal  cases  in  favour  of  the  admission  of 
parol  evidence  to  prove  the  ademption  of  a  ffeneral  legacy  from  a 
stranger  by  a  subsequent  gift  or  advancement;  cases  which 
appear  to  have  induced  Lord  JEJdon  to  express  a  dubious  opinion 
in  ex  parte  Dubost  (y),  that  a  legacy  by  a  stranger  (though  a  bounty) 
might  be  proved  to  mean  a  portion  by  evidence  applying  directb/ 
to  the  gift  proposed  by  the  wiU,  Towards  the  conclusion  of 
the  case,  his  Ix)rd8hip,  referring  to  Powel  v.  Cleaver^  considered 
that  case  an  authori^  for  admitting  evidence  of  the  testator's 
intention,  when  he  made  his  wiU,  to  give  a  portion  as  parent 
(although  a  legacy  upon  the  &ce  of  the  will),  or  as  standing  in 
loco  parentis,  and  to  satisfy  the  bequest  in  the  whole  or  in  part 
by  the  subsequent  advance. 

It  cannot  be  denied  that  the  cases  decided  by  Lord  Hardwicke  Probable  re- 
and  Lord  TTiurlowy  and  the  opinion  of  so  profound  a  lawyer  as  ^holcr^"  *  *^ 
Lord  Eldon,  are  of  great  weight;  but  on  the  other  hand,  we 
should  advert  to  the  grounds  upon  which  those  authorities  rest, 
and  consider  the  impolicy  of  admitting  parol  evidence  beyond 
the  limits  adhered  to  in  the  several  cases  before  stated;  namely, 
that  of  rebutting  equities  and  resulting  trusts,  and  of  confirming 
or  repelling  existing  presumptions^  and  not  of  raising  such  pre* 
snmptions.  When  to  these  considerations  we  add  the  doubts  of 
Lord  Rosslyn  and  Sir  fFUliam  Grant,  before  noticed  {z),  as  to  the 
admissibility  of  parol  evidence  in  the  first  instance,  to  show  a 
testator's  meaning  to  substitute  one  provision  for  another;  and 


(w)  2  Bro.  C.  C.  517.  (y)  18  Ves.  153. 

(x)  1  Bro.  C.  C.  425.  (z)  Supra^  p.  893. 
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Parol  evidence,  the  declaration  of  I^rd  Eli/m^  in  Herbert  v.  Rehi  (a),  that  pcarol 
Admissibility  evidence  could  not  be  received  to  alter,  detract  from  or  add  to  a 
ofincaws  of  written  will,  nor  to  prove  upon  what  terms  a  legacy  was  ^ven, 
it  may,  at  least,  be  asserted  that  the  points  we  have  been  dis- 
cussing are  not  finally  settled.  Probably  it  will  not  be  deemed 
assuming  too  much  to  observe,  that  notwithstanding  the  con- 
trary cases,  a  Court  of  Equity  will  not  no/uo  admit  parol  evidence 
to  be  directly  applied  to  a  written  will,  to  prove  that  a  legacy 
by  a  stranger  was  intended  as  a  portion ;  nor  that  a  legacy  tiot 
expressed  to  be  given  for  any  particular  purpose,  was  intended 
to  be  revoked  by  a  subsequent  verbal  gift;  nor  that  a  legacy, 
given  by  a  putative  father,  was  mecad  as  a  portion ;  nor  that  he, 
or  another  person,  at  the  time  he  gave  the  legacy,  intended  to 
place  himself  in  loco  parentis. 
How  relation^  Taking  it  for  granted  that  none  of  the  above  circumstances 
mayprobably'  ^^^^  ^  admitted  in  proof  when  the  parol  evidence  is  tendered  in 
be  prored.  the  first  instance,  and  directiy  to  explain  what  a  testator  meant 
'when  he  made  his  will,  either  as  to  asmmed  relationship  to  the 
legatee,  or  in  regard  to  the  nature  of  the  bequest;  yet  since 
such  species  of  testimony  is  permitted  to  ascertain  who  was  the 
author  of  the  gift,  when  it  does  not  appear  upon  the  fiice  of  the 
transaction,  and  also  to  ascertain  whatever  is  wanting  to  show 
the  consideration,  and  from  whom  it  moved,  provided  the  evi- 
dence does  not  contradict  the  instrument  (fr),  it  seems  to  follow, 
that  the  assumption  by  a  person  of  the  relation  of  parent  to  the 
legatee  may  be  proved  circuitously ;  which  fact,  when  established,: 
will  be  attended  with  all  the  same  consequences,  as  to  double 
portions  and  ademptions,  which  would  ensue  if  the  legacy  had 
been  given  and  the  advancement  made  by  the  fiather  of  the 
donee  and  legatee.  It  seems,  however,  that  those  results  must 
be  obtained  fix>m  the  establishment  by  parol  of  facts  deliors  the 
yrillfrom  which  the  relation  may  be  presumed;  as  that  the  father 
of  the  legatee  was  dead  when  the  will  was  made;  that  the 
legatee  resided  with,  was  supported  and  educated  by,  the  tes- 
tator, and  that  he  treated  the  legatee  as  his  own  child  (c) :  fix>m 
such  evidence  it  is  conceived  a  presumption  would  arise  that  the 
testator  had  assumed  the  office  and  duty  of  a  parent;  and  this 
presumption,  attaching  itself  to  the  legacy  and  to  the  subsequent 
advancement,  would  have  the  effect  of  converting  the  legacy  into 


(a)  16  Ves.  486.  from   the    case  supposed  by  Lord 

(b)  17  Yes.  192.  Hardwicke  in  Shudal  v.  JehyU,  2  Atk. 

(c)  These  oonclUftions  are  drawn     J1&. 
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a  portion,  and  thus  subject  it  to  the  influence  of  the  rule  respect-  Ptrolendence. 
ing  ademption,  as  in  the  case  of  parent  and  child.     But  as  this  AdmiMibUity" 
consequence  follows  from  presumption  merely,  it  may  be  defeated  ^"  ofoof 
by  evidence  of  intention,  in  opposition  to  such  presumption; 
or,  on  the  other  hand,  it  may  be  confirmed  by  corresponding 
testimony.     By  this  method  of  procedure  no  evidence  o( intention 
is  directly  adduced  in  explanation  of,  or  in  contradiction  to  tlie 
written  will ;  but  the  object  of  the  testator  is  attained  without 
infiinging  upon   any  rule  of  law,  for  the   assumed  relation  is 
presumed  upon  the  evidence  of  facts,  proof  of  which,  as  we  have 
seen,  is  not  to  be  refused. 

innce  the  preceding  edition  of  this  work,  several  important 
decisions  have  tended  to  elucidate  the  confessedly  difficult  subject 
of  the  admissibility  of  parol  evidence,  and  particularly  in  refe- 
rence to  the  subject  of  the  present  chapter.  Among  them  is  the 
case  oi  Booker. y.  Allen  (d)y  where  Lord  Langdale^  M.  B.,  decided 
that  parol  evidence  was  admissible  to  establish  the  fact  that  the 
testator  intended  to  place  himself  in  loco  parentis  towards  the  . 
legatee:  in  that  case,  the 'legatee  was  an  infant  orphan,  and 
near  relation  to  the  testator,  who  had  contributed  towards  her 
maintenance  and  education,  and  being  consulted  as  to  her 
marriage,  had  taken  upon  himself  the  obligation  to  make  a 
provision  for  her. 

So  also  in  Powys  v.  Lord  Mansfield  («),  the  object  of  the 
evidence  was  to  prove  the  same  fact  Lord  Cottenhan,  C,  held 
the  circumstance  that  the  child  lived  with,  and  was  maintained 
by  its  fiither,  was  a  circumstance,  but  not  a  conclusive  circum- 
stance agunst  the  fact;  that  parol  evidence  was  admissible  to 
prove,  that  a  person  intended  to  place  himself  in  loco  parentis 
so  &r  as  related  to  the  child's  future  provision,  and  that  evidence 
of  declarations,  as  well  as  of  acts  of  such  a  person,  were  admis- 
sible for  that  purpose:  that  if  the  presumption  of  law  against 
double  portions,  provided  by  a  person  in  loco  parentis^  were 
attempted  to  be  rebutted  by  parol  evidence,  it  might  be  sup- 
ported by  evidence  of  the  same  kind. 

In  the  case  of  HaU  v.  HiU  (/),  Sir  E.  Sugdm,  C.  (I.),  held 
that  under  the  circumstances  of  the  case,  the  presumption  against 
double  portions  could  not  be  raised,  and  consequently,  that 
evidence  to  support  the  presumption  was  inadmissible.  In  that 
case,  the  testator,  upon  the  marriage  of  his  two  daughters,  pro- 
vided a  portion  of  8002^  for  each  daughter,  under  the  following 


(d)  2  Ra88.  &  M.  270.  (e)  8  Myl.  &  Gr.  359.  (/)  I  Dru.  &  W.  94. 
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Parol ettdenee.  arrangement;  the  intended  hosband  of  each  daughter  gave  a 

bond  for  that  amount  to  the  trustees  of  her  marriage  settlement, 
vrhich  was  settled  upon  her  and  her  issue ;  and  the  father  at  the 
same' time  gave  a  counter  bond  for  the  like  sum  to  each  husband, 
payable  by  instalments.  By  his  subsequent  will,  the  testator 
gave  a  l^acy  of  SOOiL  to  the  daughter,  to  whose  husband  that 
sum  continued  due  on  the  testator's  bond,  and  he  gave  a  legacy 
of  600iL  to  the  daughter,  to  whose  husband  only  that  sum  was 
due  on  the  testator's  bond  to  him.  The  evidence  in  proof,  that 
the  testator  meant  the  legacies  in  satisfaction  of  the  bond  debts, 
was  tendered  and  admitted  de  bene  esse^  but  subsequendy  rejected. 
His  Lordship  said  he  had  been  anxious  to  find  a  ground  for 
holding  the  legacies  a  satisfaction  of  the  sums  due  by  the  testator, 
but  upon  reason  and  authority  he  could  not  It  was  very 
difficult  to  say  of  what  the  legacies  could  be  a  satisfaction ;  they 
could  not  be  considered  as  a  satisfaction  of  the  money  which  was 
the  subject  of  the  setdement,  for  the  husbands'  bonds  had  been 
given  to  the  trustees  to  secure  this;  they  could  not  be  a  satis- 
faction of  the  father's  bonds  to  the 'husbands',  for  those  bonds 
were  the  consideration  of  the  husbands'  bonds  to  the  trustees; 
that  it  seemed  much  against  the  intention,  that  the  husband 
should  in  his  marital  right  claim  the  l^acy,  and  at  the  same 
time  enforce  in  his  own  right  the  bond  debt  due  by  the  testator, 
but  the  two  things  were  essentially 'difierent,  and  he  should  be 
surrounded  with  difficulties,  were  he  to  hold  the  one  a  satis- 
fection  of  the  other.  His  Lordship  then  proceeded  in  an 
elaborate  and  able  discussion  of  the  authorities  upon  the  admissi- 
bility of  parol  evidence,  which  he  arranged  into  two  classes;  first, 
those  which  depended  wholly  on  acts  testamentary,  such  as  the 
cases  on  cumulative  legacies;  and,  secondly,  those  which  de- 
pended partly  on  acts  testamentary,  and  partly  on  acts  inter 
vivos;  he  subdivided  the  latter  into  two  divisions;  first,  cases  of 
advancement  discussed  in  the  preceding  chapter,  where  there  is 
first  a  will,  and  then  an  advancement  citing  the  cases  referred  to 
in  the  note  (g);  and  secondly,  the  cases  of  satisfaction  where 
there  was  first  a  debt,  and  then  a  will,  and  his  Lordship  cited 
the  cases  referred  to  in  the  note  (A),  with  reluctance  expressing 


(g)  RosetceUT.  Bermet^SAtk. 77 ; 
Bigglestan  y.  Grubby  2  lb.  48 ;  Monck 
T.  Lord  Manck^  1  Ball  &  B.  298 ; 
see  also  Shudal  v.  JekyU^  2  Atk.  516  ; 
Deveze  v.  Maun^  2  Bro.  C.  C.  165 ; 


1  Coz,  346 ;  Trimmer  v.  BmffS^,  7 
Yes.  508. 

(A)  Fowler  v.  Fowler^  3  P.  Wms. 
353 ;  WUmot  v.  Woodhouse^  4  Bra 
C.  C.  227. 
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his  dissatififiiction  with  the  admission  of  parol  eridence  by  Lord  Parol  evidenoe. 
JEUon  in  the  case  of  Wallace  v.  Pomfret  (t).  AdminibiUtv 

Upon  the  first  class  of  cases  arisine  firom  acts  purely  testamen-  ®^'"  ^  ^ 

.TT--  .dv  ademption. 

tary^  his  Lordship  cited  the  cases  referred  to  in  the  note  {j)j  but 
disapproving  of  the  admission  of  parol  evidence  in  the  cases  of 
WeaU  V.  Sice  {kjt  and  Lloyd  v.  Harvey  (/). 

From  his  Lordship*s  valuable  judgment,  the  following  rules 
respecting  the  admissibility  of  parol  evidence  are  placed  in  a 
clearer  light,  namely,  that  parol  evidence  against  congtructian 
upon  the  words  of  the  instrument  is  not  admissible;  that 
although  parol  evidence  is  not  admissible  in  the  first  instance  to 
raise  a  presumption,  yet  it  is  admissible  to  prove  facts  out  of 
which  the  law  raises  the  presumption;  that  when  once  the 
presumption  is  raised,  either  from  the  instruments  themselves, 
or  fix>m  extrinsic  fiicts,  then  evidence  is  admissible  to  rebut,  and 
counter  evidence  to  support  the  presumption;  where  firom  the 
construction  of  the  instruments  themselves,  the  intention  to  give 
a  double  portion  is  inferrible  (m);  or  where,  fix>m  the  nature  of 
the  transaction,  by  the  rule  of  the  Court,  the  presumption  cannot 
be  raised  (n),  the  consequence  follows,  that  evidence  is  not 
admissible. 

In  the  subsequent  case  of  Kirk  v.  Eddowes  (o),  which  was  one 
of  ademption  pro  tanto  of  a  legacy  of  3,000iL  to  the  testatoi^s 
daughter,  by  a  subsequent  advance  to  her  and  her  husband,  at 
her  request  of  500^,  the  evidence  was  admitted;  not  as  evidence 
of  revocation  or  alteration  of  any  part  of  the  will,  but  as  evidenoe 
of  a  transaction  subsequent  to,  and  independent  of  the  wilL 
This  transaction  being  proved,  the  presumption  arising  out  of  it 
was  supported  by  the  parol  evidence.  Sir  James  Wigram^  V.  C.> 
in  his  judgment,  (referring  to  the  learned  author's  observation, 
ppb  393,  et  seq.)y  decided  upon  the  evidence  that  the  advancement 
was  an  ademption  pro  tanto,  and  in  conclusion  observed,  that  in 
admitting  the  evidence  in  the  case  before  him,  he  was  not 
holding  that  extrinsic  evidence  could,  in  any  case,  be  admitted 
to  alter,  add  to,  or  vary  a  written  instrument,  or  to  prove  with 
what  intention  an  instrument  was  executed,  nor  that  declarations 
of  the  testator  made  at  any  other  time  than  contemporaneously 

(0  11  Vea.  542.  (0  lb.  810. 

(J)  Coote  v.  Boyd,  2  Bro.  C.  G.         (m)  Freenumtie  t.  Bankes^  6  Yes. 

521 ;  Osborne  v.  Duke  of  Leedsy  5  79. 

Yes.  369 ;  Hvr$t  y.  Beech,  5  Mad.         (n)  HaU  y.  HiO,  1  Dm.  &  W.  94. 
351  ;  Oity  y.  Sharp,  1  Myl.  &  K.  589.  (o)  3  Hare^  509. 

(k)  2  Russ.  &  Mjl.  251,  263. 
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Parol  evidence,  with  the  advance,  and  as  part  of  the  transaction,  the  truth  of 
Admissibility  which,  his  Honor  was  bound  to  ascertain  (/?),  would  in  the  case 
of  in  case  of      before  him  be  admissible. 

The  above  reasoning,  it  will  be  observed,  does  not  apply. 
Difference  as  when  the  testator  is  a  stranger,  not  standing  in  loco  parentis,  and 
*wd™vWence^  it  is  proposed  to  offer  parol  evidence  of  his  declared  intention,  at 
in  last  case,  the  time  of  the  advancement,  to  substitute  the  gift  for  the  legacy ; 
tiberTis^no  ^^  ^^^  ^^^^  there  is  no  'collateral  fact  to  be  established  incon- 
rach  relation,     sistent  with  the  leffal  right  of  the  legatee  to  take  both  the  irift 

the  parties  ^^        ^  o  o 

being  stran-  and  the  l^acy.  There  is  no  presumption  from  the  advancement 
be'uest^  ^  ^^  *^  intent  to  adeem  the  bequest,  because  the  law  gives  both 
general  to  the  legatee  (q)i  so  that  the  evidence,  if  produced  in  that  case, 

would  tend  directly  to  repeal  a  written  bequest,  for  which 
purpose  it  is  conceived  to  be  inadmissible:  and,  as  we  hav^ 
seen  that  oral  testimony  is  not  allowed  to  prove  a  consideration 
inconsistent  with  an  instrument  in  writing,  it  should  seem  that 
parol  evidence  of  the  testator's  intention  to  substitute  the  gift  for 
the  legacy,  and  thus  to  defeat  the  latter,  is  likewise  inadmissible. 
Principle  for  1^^  hi^t  observations,  however,  must  be  considered  as  confined 

admitting  parol  jq  instances  where  the  legacy  is  qeneroL  and  the  testator  does  not 

evidence  when  /«  i  i  i  i 

the  legacy  is  stand  in  loco  parentis;  for  we  have  seen  that  when  a  legacy  is 
P>^a*^  given  by  a  stranger  expressed  to  be  for  a  particular  purpose,  and 
ticiilar  purpose,  he  afterwards  advances  money  for  the  same  purpose,  a  presumption 

arises  that  he  intended  the  gift  in  substitution  of  the  bequest  (r). 
When,  therefore,  the  will  declares  that  the  consideration  for  the 
legacy  is  that  it  may  answer  a  particular  object,  a  Court  of  Equity 
cannot  refuse  to  receive  parol  testimony  of  that  object  having 
been  completed  by  the  testator  during  his  life.  The  presumption 
is,  in  this  case,  inchoate  ftx)m  the  expressions  in  the  will,  and  its 
completion  can  be  only  ascertained  by  inquiry,  or  the  admission 
of  parol  evidence  of  the  purpose  for  which  the  subsequent 
advancement  was  made.  The  proof  does  noty  as  in  the  other 
instance,  militate  against  the  instrument,  or  its  legal  import: 
and  if  the  advancement  appear  to  hdve  been  made  for  the  same 
purpose  as  that  expressed  in  the  will,  the  legacy  is  necessarily 
adeemed  upon  the  presumption  arising  from  the  unity  of  object 
and  its  performance  by  the  testator  himself;  but  since  the  ademp- 
tion is  founded  upon  presumption,  it  follows,  that  such  presump- 
tion may  be  repelled  or  confirmed  by  oral  testimony  as  before 
observed  (*). 

(jp)  Martin  v.  Drifikwater,  2  Beav.  (r)  Suproy  p.  880. 

215.  (s)  Sfqnv,  p.  392. 

(q)  Suproy  p.  380. 
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Under  this  head  may  be  classed  the  case  ofDtheze  v.  Mann  {i)y  ftrrolgfidence. 
in  which  a  legacy  of  \fi2bL  was  given  by  the  testator  to  his  SaftdencyoT, 
putadve  daughter,  to  fit  her  out  for  India^  or  to  dispose  of  her  in  ^JI^^J^^' 
marriage.     He  afterwards  upon  her  marriage  advanced  for  her  adaenu 
lyOOOZ.  as  a  portion  by  giving  a  bond  to  her  intended  husband; 
and  he  subsequently  to  the  marriage,  gave  her  6002.  to  buy  furni- 
ture, the  toted  advancement  being  l,600il     At  the  first  hearing 
of  the  cause,  Lord  Thurlow  admitted  evidence  of  a  parol  declarar 
tion  by  the  testator,  to  the  husband's  father  before  the  marriage, 
that  there  would  be  more  at  his  death  than  1,0002.  for  his 
putative  daughter,  upon  which  evidence  his  Lordship  decided 
that  the  presumption  of  the  legacy  having  been  adeemed  by  the 
advance  of  the  1,00021  was  repelled ;  and  that  there  was  neither 
evidence  nor  presumption  to  show  that  the  600iL  was  an  execution 
of  the  testamentary  gift     It  is  proper  to  remark   that  Lord 
Thurlow  sfud  upon  rehearing  the  cause,  that  he  did  not  rest  his 
judgment  on  the  witness  referring  to  an  intention  in  the  testator 
to  do  more  at  his  death  for  his  putative  daughter.     But  if  Mn 
Brown^8  report  of  the  case  be  correct,  it  is   clear  that  his 
Lordship's  decree  was  founded  upon  the  fact  of  the  testator's 
declaration,  that  his  advancement  was  not  all  he  intended  to  do 
for  his  daughter  :   and  '*  connecting  the  future  advancement  of 
600L  with  the  testator's  death,  by  the  expression  used  about  his 
life,  as  an  advance  at  that  time,  the  principle  of  the  decision 
appears  to  be,  that  the  advancement  of  1,0002.  and  600^  would 
not  within  the  meaning  of  the  conversation  between  the  two 
Others,  adeem  what  was  given  by  the  will  (u)." 

Having  in  the  last  few  pages  attempted  to  ascertain  in  what 
instances  parol  evidence  is  admissible  to  prove  an  intention  to 
adeem  portions  and  l^;acies  by  subsequent  advancements;  it  is 
proposed  to  consider  in  the  next  place — 

5.  What  testimony  will  and  will  not  be  sufficient  to  prove  the  Ai  to  the  raf- 
testator's  intention  so  as  to  eSect  an  ademption,  when  parol  i^^deneyof 
evidence  can  be  received  on  those  subjects.  ^  wideiioe  to 

It  appears  from  the  view  which  has  been  taken  of  the  admis-  •domptiom 
aibility  of  parol  evidence,  that  it  is  only  allowable  to  confirm  or 
repel  presumptions.     In  order  to  rebut  the  presumption  of 
ademption  from  a  subsequent  advancement,  the  testimony  must 


(0  2  Bro.  C.  C.  165.  (u)  Bj  Lord  EUon,  7  Yes.  517. 

VOL.  L  D  D 
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Parol  erideiiM;  be  clear  and  relevant,  not  meinely  presumptive,  but  a  demonstni- 

Soffioieney  of,    tioQ,  from  the  language  and  conduct  of  the  author  of  both 

tor^lpre-      pmrnsions,  that  he  considered  the  gift  by  will  as  a  subsiating 

adeem.  benefit  (v)  I  and  it  is  required  to  be  equally  so  whether  the 

I^;acy  be  a  portion,  or  be  given  by  a  stranger  for  a  particular 

purpose,  the  advancement  for  the  same  purpose  perfecting,  as  we 

have  seen,  the  presumption  of  an  intent  to  adeem  the  bequest 

We  shall,— 

1.  Tberaffi.         Eb^t  consider  what  evidence  will  be  suflBcient  to  repel  the 

e4den<^to^     presumption  of  an  ademption  from  a  subsequent  advancement 

repel  the  pre-         Since  the  advancement  must,  as  we  have  seen  be  made  for  the 

.     ,    '.        same  purpose  as  the  legacy  was  given,  in  order  to  found  a  pre- 

shows  that  the   suDiption  of  an  intent  that  the  former  should  go  in  substitution 

madBforT"      ^^  ^^  latter,  it  follows,  that  if  the  bequest  be  of  a  portion,  and 

partial  purpose,  the  parol  evidence  show  that  the  advance  was  expressed  to  be 

from  the  testa,  given  for  a  partial  or  a  different  purpose ;  or  if  the  bequegt  were 

tioft  oTlmc     ^^  *  legacy  for  a  particular  object,  and  the  evidence  proved  that 

the  subsequent  gift  was  made  for. another,   the  testamentary 

portion  or  l^acy  would  in  neither  instance  be  adeemed  by  the 

posterior  advancement 

In  Robinson  v.  Whitehf  (u?),  A*  the  fitther,  bequeathed  to  his 
daughter  B.  1,00021  to  be  paid  upon  her  marriage.  She  married 
during  ^.*8  life  in  Decembery  1801,  the  will  being  made  in  the 
preceding  November.  Some  months  after  the  marriage  A.  paid 
to  B*B  husband  470il  part  of  500J1  which,  as  appeared  from  the 
evidence  9f  C,,A,^s  widow,  he  declared  to  her  in  a  private  conver- 
sation  before  such  marriage,  that  he  would  give  B.  so  soon  as  she 
should  be  united  to  her  present  husband,  as  they  ioauld  want 
fumiiure.  C  further  deposed  as  to  her  belief  that  A^  meant  the 
5002.  in  addition  to  what  he  might  leave  B.  by  his  will ;  and  that 
she  never  heard  him  declare  an  intention  that  such  sum  should 
be  taken  in  lieu,  or  in  part  satisfaction  of  the  legacy.  Sir 
W.  Grant,  Ml  R,,  decided  that  A*  the  fsither  having  appropimted 
the  500il  to  a  particular  purpose,  which  appeared  to  be  the  sole 
motive  for  the  advance,  but  which  he  had  not  expressed  in  giving 
the  testamentary  portion,  the  advance  was  to  be  considered  a  new 
gift,  the  occasion  of  which  repelled  the  presumption  that  it  was 
meant  in  lieu  or  in  part  payment  of  the  legacy.  Indeed,  if  the 
presumption  had  prevailed,  it  should  seem  from  the  earlier,  but 
not  according  to  recent  authorities,  as  noticed  in  a  preceding 


(v)  1  Ves.  jun.  108 ;  7  Ves.  522.  (ir)  9  Vea.  577. 
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page  {x)^  that  the  whole  portion  wonld  h«?e  been  adeemed,  since  VutA  evidencf. 
the  case  supplied  no  evidence  of  an  intent  to  restrict  that  general  gnfficiency  of, 
presumption  to  a  partial  sads&ction.  ^  '^l  V^- 

If  the  evidence  proved  that  a  testator  when  he  made  an  adeem. 
advancement  referred  generally  to  his  will,  so  as  to  impress  his  Or  when  the 
anditora  with  ideas  that  the  donee  should  be  further  benefited  ^  J*i^  ^t 
by  his  death ;  such  reference  will  repel  the  presumption  of  an  ▼^<^  ^^^^ 
intention  to  adeem  the  portion  or  legacy :  so  that  if  the  testator  ^  will ; 
declared,  that  ^'  the  donee  was  the  object  of  his  bounty^  and  there^ 
fore  greater  expectations  might  be  formed  upon  that  circumstance," 
or  if  he  said,  ^'she  is  in  my  wilP  (y),  or  to  any  such  efiect, 
the  declaration  would  preserve  the  testamentary  gift  to  the 
legatee  {zy 

So  also  conversations  which  occurred  at  the  time  of  the 

advancement,  from  which  it  appeared  that  the  testator  did  not 

intend  to  stint  his  bounty  to  his  son,  upon  that  occasion,  to  the 

aura  of  stock  bequeath^  by  his  will,  and  that  he  intended  to 

make  alterations  in  his  will  greatly  to  the  benefit  of  his  son, 

have  been  held  conclusive  evidence  to  rebut  the  presumption  of 

law(a)i 

The  consequence  must  necessarily  be  the  same  when  a  testator  or  more  eipU- 
T  .^  1  •  J  ^       J    11  J      .  «*^y  •node*  to 

IS  more  expbcit  upon  makmg  an  advancement,  and  alludes  to  an  «  ftinher  beo^ 

intention  to  leave  sometliing  to  the  donee,  at  his  death,  but  ^^^^^^?^ 

declines  to  incur  any  obligation  to  do  so. 

Thus  in  Shudal  v.  JekyU  (&),  the  testator  declared  before  the 
marriage  of  his  niece  and  legatee,  and  when  he  gave  security  for 
the  advancement  be  made  upon  that  occasion,  '*  that  he  would 
leave  something  to  her  by  his  will ;  but  that  he  would  not  be 
considered  as  under  any  obligation  to  do  so."  This  declaration 
was  held  by  Lord  Hardwiche  to  be  sufficient  to  repel  the  pre- 
sumption of  an  intent  to  adeem  the  bequest  by  the  advancement, 
and  to  entitle  the  niece  to  the  legacy. 

So  in  Debeze  v.  Mann^  before  stated  (c).  Lord  Thurlow  ccm- 
aidered  the  declaration  of  the  testator  to  the  fiither  of  his  putative 
daughter's  intended  husband,  **  that  there  would  be  more  for  her 
at  his  death  than  1,0002."  to  be  sufficient  evidence  to  rebut  the 
presumption,  that  the  testator  meant  by  an  advancement  on  his 


(x)  Supnit  p.  366.  Browne^  6  Jur.  lOffS. 
(y)  7  Vefl.  519.  (b)  2  Atk.  516. 

(z)  Per  Lord  Tkurhw  in  ElUion         (c)  Stpra^  p. 401,  and  2Bro.C.C. 

T.  Cookion^  1  Yes.  Jun.  111.  •  165. 

(a)  In  the  matter  of  Browne  ▼. 
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PAToleridenoe.  daughter's  marriage,  to  adeem  a  sum  of  money  which  he  had. 

insufficienejof,  previously  left  her  by  his  wilL 

to  repel  pre-  j^  ElUson  V.   Cookson  (d)y  Lord   J%urlaw  was   of  opinion^ 

sumptUHi  to  . 

adeem.  that  if  the  evidence  had  gone  no  farther  than  the  conversation 

between  the  testator  and  the  person  employed  by  the  father  of 
the  intended  husband  of  his  daughter,  which  was,  that  the  testa- 
tor agreed  to  give  her  5,0002.  as  a  portion,  and  declared,  *^  that 
she  would  have  something  considerably  more  at  his  death,  equal 
or  nearly  equal  to  what  he  intended  as  her  portion,"  such  decla- 
ration would  have  entitled  the  daughter  to  the  provisions  made 
for  her  by  the  will,  notwithstanding  the  portion  advanced  upon 
her  marriage ;  one  of  which  provisions  was  a  portion  of  5,000L 
But  in  that  case  the  daughter  had  expectancies  from  her  mother 
founded  upon  the  will ;  and  a  letter  having  been  written  by  the 
testator  explanatory  of  the  conversation  which  had  passed  between 
himself  and  the  person  before  alluded  to,  the  Court  was  of 
opinion,  that  the  terms  of  the  letter  might  be  applied  to  and 
satisfied  by  reference  to  the  daughter's  expectancies  from  her 
mother,  without  extending  to  the  testamentary  portion  of  5,0001L 
and  that,  therefore,  the  evidence  was  not  sufficiendy  dear  to  show 
that  the  testator  intended  such  portion  to  subsist,  notwithstand- 
ing the  one  he  had  given  upon  his  daughter's  marriage,  so  as  to 
prevent  the  application  of  the  presumption,  that  the  advancement 
was  in  ademption  of  the  legacy. 

This  introduces  us  to  the  consideration, 

2.  The  insnffi.       Secondly,  'of  the  evidence  deemed  insufficient  to  repel  the 

evidence  to        presumption  of  ademption  by  a  subsequent  advancement. 

!?.»1J^»  P'®'  It  has  been  observed  that  parol  evidence,  in  order  to  have  the 
effect  of  rebutting  a  presumption,  is  required  to  be  satisfactory, 
that  is,  demonstrative  o{  the  testator's  intention,  from  his  language 
and  conduct  that  he  considered  the  gift  by  will  as  a  subsisting 
benefit,  notwithstanding  the  advance.  Hence  conjecture  or 
probability  that  he  meant  the  legacy  to  continue  after  the 
advancement  will  be  insufficient ;  so  that,  if  the  evidence  amount 
to  no  higher  degree  of  certainty,,  the  presumption  that  the 
advance  was  meant  in  ademption  of  the  legacy  will  not  be 
repelled.  Suppose,  then,  the  legatee  to  be  entided  to  several 
provisions,  as  a  portion,  by  the  wUl,  and  the  parol  evidence  pro- 
duced to  repel  the  presumptive  ademption  of  them  does  not 
clearly  show,  whether  the  &ther  by  his  subsequent  advancement 
intended  that  the  whole,  or  which  of  hb  testamentary  provisions 


sumption. 


(d)  1  Yes.  jun.  109,  and  more  fully  stated  uf/ra. 
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should  continue  to  subsist;  the  general  presumption,  adeeming  Parol  evidence, 
the  portion  by  the  subsequent  advance,  will  prevail.  inmiBciencyof, 

Accordingly,  in  ElUsm  v.  Coohan,  first  determmed  by  Lord  JJl^p^oJ*^ 
Kenyan  (e),  and  secondly  by  Lord  TTiurlaw  (/),  A.  the  father,  edeem. 
bequeathed  the  residue  of  his  fortune  to  his  wife,  charging  her  Cases, 
with  the  education  of  his  children,  and  empowering  her  to  provide 
for  them  at  her  discretion.  After  the  execution  of  the  will  he 
wrote  upon  the  paper  which  contained  his  testament,  instructions 
for  her,  by  which  he  appointed  5,00021  to  each  of  his  two  unmar- 
ried daughters;  and  with  regard  to  the  surplus  and  the  savings 
of  his  wife,  he  directed  the  first  to  be  applied  to  the  purposes 
before  mentioned,  and  he  ordered  the  second  to  be  disposed  of 
by  her  among  such  of  his  children  as  she  thought  proper.  After 
this,  A.  advanced  with  his  daughter  5,0002.  upon  her  marriage ; 
and  the  question  being,  whether  the  testamentary  portion  of  the 
like  amount  was  adeemed  by  the  advancement  in  consequence  of 
the  established  presumption,  parol  evidence  was  ofiered  of  y/.'s 
intention,  that  the  portion  by  will  should  continue  notwithstand- 
ing the  advance.  The  evidence  consisted  of  a  conversation  with 
B.  (the  brother  in  law  of  the  intended  husband,  and  agent  of  the 
husband's  father,)  and  of  letters  which  passed  between  them 
before  the  marriage ;  and  it  appeared  firom  the  former  that  A. 
agreed  to  give  his  daughter  5,000^  as  a  portion,  and  said  that 
she  should  have  something  considerably  more  at  his  deaihy  equal 
or  nearly  equal  to  what  he  intended  for  her  as  a  portion.  Now, 
as  the  reference  was  made  to  y/.'s  will  generally,  it  would  have 
entitled  the  daughter  to  all  the  benefit  it  contained  in  her 
fiivour  (g) ;  but  in  answer  to  a  letter  from  B,  signifying  the 
acquiescence  of  the  intended  husband  in  AJ*s  proposal  in  the 
verbal  conversation  before  detiuled,  A.  expluned  what  he  meant 
by  the  expressions  he  had  used,  and  which  he  stated  to  have 
been  misunderstood.  The  efiect  of  which  explanation  the  Court 
considered  to  import,  that  ji.  meant  no  more  than  that  the 
advancement  should  be  in  addition  to  what  his  daughter  miffht 
probabbf  or  possibly  derive  from  her  mothers  appointment  under 
the  authority  of  his  will,  if  the  mother  survived  him;  thus 
restricting  the  generality  of  the  conversation  to  this  particular 
contingent  benefit,  and  consequently  leaving  the  advancement 


(0  2  Bro.  C.  C.  307.  Eldon  in  Trimmer  YBatme,  7  Ves.  517. 

(/)  1  Yes.  jun.  10o\  3  Bro.  G.  C.         (g)  Deheze  v.  Manky  2  Bro.  C.  C. 
61,  S,  C.  and  approved  by  Lord     165. 
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Pirolevidenee*  to  operate  upon  the  testamentary  portion  of  5,000/.  as  if  there 
IiuafllcteDcyoi;  ^^  ^^  ^^  evidence  whatever.  The  decrees^  therefore,  were, 
to  repel  pre-     f}^g^  (j^q  latter  suiD  was  adeemed,  by  the  advance  of  equal  amount 

smnptioii  to  i  <•  i  • 

adeem.  8o  in  Trimmer  v.  Bityne  {k\  a  legacy  of  5,0001  was  vested  m 

trustees  as  a  portion,  to  pay  the  interest  to  his  natural  daughter  B. 
till  her  marriage,  and  on  the  happening  of  that  event,  to  pay  the 
capital  to  her  separate  use.  vf.  afterwards  in  December  17d4,  and 
in  contemplation  of  B.^s  marriage,  agreed  to  advance  to  C  the 
intended  husband,  2,0002.  in  part  of  a  portion  with  B.  and  to  give 
a  bond  for  the  further  sum  of  5,000/.  which  was  acc(»tHngly 
executed,  the  interest  whereof  was  to  be  paid  by  the  trustees  in 
the  settlement  to  the  separate  use  of  B,  during  the  maniage,  and 
afterwards  to  C  if  he  survived  B. ;  and  upon  the  death  of  the 
survivor,  the  principal  was  to  be  divided  among  the  children  of 
the  marriage  according  to  the  appointment  of  ^.  The  marriage 
took  place ;  and  J.  only  paid  to  C.  500^  of  the  2,0002.  leaving  the 
residue  of  that  sum,  and  the  5,0007.  upon  his  bond,  owing  at  his 
death.  The  question  was,  whether  the  legacy  of  5,0002.  was 
adeemed  by  the  portion  provided  for  B.  upon  her  marriage,  it 
being  admitted  that  as  both  provisions  were  made  for  the  same 
piurpose,  the  former  would  be  adeemed  by  the  latter,  unless  the 
presdmption  could  be  destroyed  by  evidence  of  a  contrary  in- 
tention. In  order,  therefore,  to  entitle  B.  to  the  testamentary 
portion  parol  evidence  was  produced  and  admitted,  consisting  of 
the  depositions  of  one  Mrs.  Brown  (a  person  having  no  interest  in 
the  afiair,  nor  employed  by  any  of  the  parties)  of  what  passed  iu*- 
conversation  between  her  and  J.  three  months  before  the  setdement 
was  made ;  the  substance  of  which  was,  that  A.  upon  her  inquiries 

Instances         as  to  the  portion  he  meant  to  cdve  to  B.  said  5,000il ;  and  beinff 

where  declara*  '^  .  *?     .  t         i       .    .  .«« 

tion,  that  the  pressed  to  mcrease  the  sum,  he  answered,  ^^she  is  m  my  will, 
T^n^  waiin  intimating  when  desired  to  give  the  whole  immediately,  that  he 
the  dunor'8  will,  was  Only  worth  10,00021  Lord  Eldon  determined  that  the  evi- 
^toreMUbe  ^^i^ce  was  insufficient  to  rebut  the  presumption  of  an  intent  to 
presumed  adeem,  which  prevailed  in  those  cases  :  and  his  Lordship,  after 
legacy,  under  showing  the  little  weight  to  be  placed  in  such  testimony  fix>m  the 
the  particular      j^^  intention  of  the  testator  to  disappoint  and   mislead  the 

drcumatances.  ^  ^     ^  ...  . 

officious  curiosity  of  the  witness,  in  giving  her  false  informatiim, 
as  was  proved  by  the  will  and  settlement,  both  in  regard  to  the 
amount  of  his  fortune  and  his  ready  money  advance,  decided  the 
question  upon  the  unanswerable  principle,  that  evidence  (admitting 
it  to  be  true  and  free  ft'om  the  objection  last  mentioned)  of  what 

(A)  7  Yes.  508 ;  see  also  Powy9  v.  Lord  Manttfield^  3  Hjl.  &  C.  359. 
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a  person  meant  to  do  Aree  months  before  the  execution  of  the  Parol  evkUnee. 
settlement,  was  very  de6cient  and  unBatiafiictory  evidence  of  his  On  iu  credU 
intention  vrhen  that  deed  was  completed;  for,  said  hia  Lordship,  ^'^'^7- 
'*it  does  not  necessarily  follow,  MA,  in  August  meant  to  advance 
SfiOOL  and  leave  a  demand  under  his  will,  that  he  intended  in 
December  to  advance  2fiOOL  in  money,  and  agree  to  advance 
5,000L  and  then  to  leave  B»  her  chance  under  the  will"  (t).  Lewd 
Eldon  concluded  a  very  able  judgment  in  declaring  that,  upon  the 
whole,  the  evidence  was  siot  so  connected  with  the  settlement  in 
December  17d4,  as  to  destroy  the  effect  of  that  act,  operating  as  an 
ademption  of  the  legacy;  and  that  it  would  be  extremely  dan- 
gerous to  say  that  such  evidence  was  sufficient  to  prevent  the 
attaching  of  a  ^lear  settled  rule  of  law,  if  it  were  not  clear  and 
sadsfiictory  to  that  point,  and  to  which  it  must  be  in  order  to 
rebut  the  presumption  according  to  that  rule,  arising  out  of  the 
effect  of  the  settlement 

The  last  case  suggests  the  remark,  that  the  peculiar  circum- 
stances which  induced  the  testator  to  express  himself  to  the 
witness  Brown,  as  before  mentioned,  prevented  his  declaration 
that  his  daughter  ^'was  in  his  will,"  having  the  effect  of 
repelling  the  presumptive  ademption,  and  which,  as  we  have 
seen,  would  otherwise  be  the  consequence  of  such  and  similar 
exi»e8Bion& 

In  ISrh  V.  Eddowes  {J\  the  testator  by  his  wiU  gave  3,0001  to 
his  married  daughter  for  life  for  her  separate  use,  with  remainder 
.  to  her  children  as  a  class ;  it  was  furoved  in  evidence  that  subse- 
quently, and  at  the  instance  and  request  of  his  daughter,  he  gave 
to  her  husband  SOOJL,  and  at  the  time  of  doing  so,  declared 
that  it  was  in  part  satisfiEu^tion  of  the  share  of  his  property  given 
to  his  daughter  by  his  will.  The  advance  was  held  to  be  an 
ademption  of  the  legacy  pro  tanto. 

It  remains  to  consider, 

6.  The  diflRerent  degrees  of  importance  to  be  attached  to  parol  Differantde. 
evidence  in  respect  of  the  periods  when  the  verbal  declarations  fT^^'*^' 
were  made,  and  the  situation  of  the  witness  to  whom  the  testator  decUratioDn  in 

expressed  his  sentiments.  UrinuriAr  tf^B^iyiU^     tST^hen  a^ 

These  points  were  alluded  to  by  Lord  Eldon,  in  the  Inst  bms)  to  whom  made. 
who  seems  to  have  been  of  opinion,  that,  although  it  did  not 
appear  that  th^  witness  Brown  was  employed  as  an  agent,  or 
related  to  any  of  the  parties,  or  in  the  slightest  degree  interested 

(0  7  Y«t.  621.  U)  3  Hare,  509. 
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Parol  efidencQ.  in  the  afikir^  her  evidence  of  what  the  testator  declared  was 
On  itscredi.  adnuflsible ;  and  his  Lorddbip  observed,  that  a  testator's  dedap. 
biiitjr.  rations  were  evidence,  whether  consisting  of  conversatioDS  with 

people  in  no  wise  concerned  in  it,  or  with  persons  making  im- 
pertinent inquiries  and  drawing  from  him  angry  answers,  or  in 
whatever  form  the  declarations  were  made.  But  his  Lorddiip 
remarked  that  such  declarations  were  entitled  to  very  different 
weight  and  credit  in  relation  to  the  time  when,  and  the  circum- 
stances under  which,  they  were  uttered*  Accordingly,  mDebeze 
V.  Matm  (A),  before  stated  (/),  the  conversation  of  the  two  &thei8 
upon  the  subject  of  the  very  contract  between  two  persons  under 
parental  obligations  to  provide  rationally  for  the  interests  of  their 
children,  is  entitled  to  much  more  consideration  than  some  otherSi 
The  like  observation  applies  to  the  case  oiEUUon  v  Coohan  (m), 
before  also  stated  (n),  the  witness  being  an  authorized  agent  in 
the  treaty,  and  deposing  to  declarations  between  himself  and  the 
principal  in  settling  the  terms  of  the  marriage  contract  (o). 

In  the  case  of  Browne  v.  Browne  (/?),  the  witness  was  a  friend 

of  the  testator,  and  deposed  to  conversations  which  he  had  with 

him  respecting  his  son's  intended  marriage* 

General  roles         Upon  the  whole  the  law  may  be  considered  to  be  thus  settled: 

siS^ecu!"^        first,  that  declarations  made  by  the  testator  to  any  person,  whether 

concerned  in  the  business  of  the  advance  or  not,  are  admissible 
in  evidence.  Secondly,  that  declarations  of  the  testator  at  the 
time  of  his  making  and  settling  the  advancement,  are  of  more 
consequence  than  his  expressions  afterwards;  since  the  former 
are  reasonably  to  be  presumed  as  truly  explanatory  of  what  was 
his  real  intention  at  the  time  of  pronouncing  them,  in  regard  to 
the  transaction  in  a  course  of  immediate  execution;  and  that, 
therefore,  if  it  be  by  any  medium  of  proof  sufficiently  ascertdned 
what  the  actual  intention  was  at  the  time  of  advancement,  it  is 
immaterial  what,  for  any  particular  reason,  the  donor  may  have 
thought  proper  at  a  subsequent  period  to  declare  his  intention  to 
have  been  (q).  And  thirdly,  that  declarations  after  the  advance 
and  settlement  of  what  the  testator  had  done,  are  entided  to 
more  credit  than  those  made  previously  to  the  transaction,  as  to 
what  he  intended  to  do ;  for  that  intention  may  have  been  changed 
in  the  interval,  or  as  in  Trimmer  v.  Bayne  (r),  they  may  have 


(A)  2  Bro.  C.  C.  165.  (o)  See  7  Ves.  518. 

(0  Supray  p.  401.  {p)  5  Jur.  1053. 

(m)  1  Ves.  jun.  KO.  {q)  17  Ves.  453 ;  2  Meriv.  23, 

(n)  Svpra,  p.  404.  (r)  ^S^t^o,  p.  49$. 
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been  made  with  a  view  of  misrepresenting  what  the  testator  Parol  evidence, 
meant  to  do,  and  what  his  actual  intentions  were  in  relation  to  On  its  crcdi-~ 
the  advance.     Hence,  in  the  case  last  named,  the  declaiations  of  ^^'^* 
the  testator  made  three  months  before  the  advancement  were  not 
allowed  to  counteract  the.  effect  of  that  act,  viz.,  the  presumed 
ademption;  and  in  Langhxm  v.  Sanford  {s),  little  importance 
was  attached  to  what  the  testator  declared  tifter  the  date  of 
his' will 


CHAPTER  VIL 

General  Legcudes  and  their  Abatement  The  Equity  of 
Legatees  to  follow  the  Assets.  And  the  Refunding  of 
Legacies. 

Sect.  I.  Of  the  abatement  of  General  Legacies. 

1. — What  legacies  to  abate. 

2. — Heir's  UabiUty  in  respect  of  lapsed  interests  in 
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1 . — Legajdes  given  as  mere  bounties. 
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give  a  preference;-  and, 
3. — When  a  legacy  is  founded  upon  a 
valuable  consideration. 
4. — Of  the  abatement  of  general  legacies  of  stock. 

Sect.  II.  Rights  of  Legatees  to  follow  the  assets  when 

disposed  of  by  the  executor  and  the  pro* 
duce  wasted. 
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2. — Exceptions  to  that  power;  and, 


(f)  17  Yes.  4A5 ;  2  Meriv.  28. 
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3. — Effect  of  aeqttieicenee  vpon  the  right  of  legaiee» 

Whai  legioM  tofoUow  the  assets* 

toalwte. 

Sbct.  III.  Of  the  refonding  of  Legacies* 

1. — At  the  suit  of  executors. 

2. — At  the  suit  of  creditors. 

3. — At  the  suit  of  unsaiiffied  legatees. 

4. — As  to  interest  payable  on  the  sum  refunded. 


CoNNBCTBD  With  the  ademption  of  general  legacies  (the  subject 
treated  of  in  the  last  chapter)  is  the  abatement  of  ihent  The 
one  is  the  performance  of  the  bequest  by  the  testator  himself^ 
instead  of  leaving  it  to  be  executed  by  his  executors ;  and  the 
other  is  occasioned  by  a  deficiency  in  the  assets  to  pay  all  the 
testator's  obligations  and  testamentary  dispositions.  The  abate- 
ment  of  specific  legacies  has  already  been  discussed  (a),  and 
what  remains  fiirther  to  be  considered  under  the  head  of  o(hi- 
tribution  b : 

Sect.  I.  The  Abatement  of  Legacies  that  are  general. 

1.  With  respect  to  the  arrangement  among  the  legatees. 
Wbatlegaciei       While  any  of  the  assets  not  specifically  bequeathed  remain^ 
to  abate.  ^^^  ^  ^^^  specifically  bequeathed  are  not  to  be  ap]died  in  pay- 

ment of  debts,  although  to  the  complete  disappointment  of  the 
general  legacies;  and  specific  legacies  and  legacies  m  their  nature 
specific,  i.  e.  specific  in  ccmsequenoe  of  the  appropriation  of  a  fimd 
by  the  testator  for  their  payment,  will  not  be  under  the  necessity 
of  abating  with  the  general  legacies  for  the  reasons  mentioned  in 
preceding  parts  of  this  Treatise  (b).  But  if  the  fimd  provided  for 
the  discharge  of  the  legacies  in  their  nature  specific  fiiil  or  be 
deficient,  they  are  nevertheless  so  far  general  legacies  as  to  entitle 
the  persons  to  whom  they  are  given  to  call  upon  the  general 
l^tees  proportionally  to  contribute  towards  the  loss  or  deficiency 
as  was  shown  in  the  fifth  chapter,  for  the  rule  is  general,  that  if 
the  assets  prove  insufficient  to  pay  all  the  debts  and  legacies,  the 
general  legatees  must  abate  proportionally  inter  se,  and  not  only 
CoBti.  in  respect  of  debts,  but  in  payment  of  costs,  when  a  suit  has  been 

instituted  (e). 

(a)  Chap.  y.  (e)  Barttm  t.  Cookej  6  Yes.  464, 

(b)  Chap.  m.  and  y.  alio  see  4  Bro.  C.  C.  960. 


SscT.  I.]  and  their  Abatement.  411 

But  a  residuary  legatee  has  no  right  to  call  upon  partioolar    Abttfraient. 
legatees  to  abate..    The  .whole  personal  estate  not  specifically  wbtt legaeiet 
bequeathed,  must  be  exhausted  before  those  legatees  can  be  toabate» 
obliged  to  contribute  any  thing  out  of  their  bequests.     The  prin* 
ciple  is,  thisi  that  the  testator  only  intended  for  the  readuary 
legatee  tbat»  which  (if  any  thing)  should  remain  after  all  the 
trusts  of  the  will  were  performed. 

It  is  to  be  remarked)  that  Lord  Cowper  in  Dyt^te  v.  Dyose  {d)y  Case  of  Dp9t§ 
made  a  decree  contradictory  to  the  above  observations.  In  that  sidwdT'**^^ 
case  the  testator  was  possessed  of  2O9OOO/.  which  consisted  of  a 
few  items,  viz.  Ecut  India  stock,  Bank  stock  and  money  in  the 
funds;  and  he  gave  3,000JL  a  piece  tb  his  two  youngest  sons,  and 
the  surplus  to  his  eldest  son,  appointing  his  wijfe  executrix,  who 
married  B.;  ,B.  wasted  the  estate  and  went  abroad;  and  there 
being  a  deficiency  of  assets  from  that  cause,  the  question 
was,  whether  the  eldest  son  was  entitled  to  any  thing  until  all 
the  debts  and  legacies  were  paid?  for  if  he  were,  then  his 
brothers  would  be  obliged  to  abate  proportionally  with  him: 
and  Lord  Cowper^  C,  was  of  opinion,  that  the  son  was  to  be 
considered  a  legatee  for  the  value  of  what  would  have  been  the 
surplus,  after  payment  of  the  debts  and  legacies,  if  there  had 
been  no  waste  of  assets;  upon  the  groimd  of  the  testator^s  know- 
ledge of  the  amount  of  his  property  when  he  made  his  will, 
inferred  firom  the  few  particulars  of  which  it  consisted,  and  of  his 
presumed  intention  to  give  the  residue  as  a  particular  bequest  to 
the  son* 

The  principle  and  authority,  however,  of  the  last  case  was, 
with  great  propriety,  questioneti  by  Lord  Thurhw  in  Fonnereau 
V.  Pinfntz{e)y  who  expressed  himself  to  the  following  efiect: 

^*  As  to  the  case  of  Dyose  v.  Dyase^  there  was  no  ambiguity 
either  latent  or  patent;  there  was  a  l^^cy  of  3,000JL  a  piece 
given  to  the  youngest  sons,  the  residue  to  the  eldest,  and  the 
question  was,  whether  the  residuary  legatee  should  have  any 
thing  or  nothii^;  which,  if  not  mixed  with  the  afiair  of  the 
executrix  having  wasted  the  assets  of  the  testator,  is  a  simple 
question  whether  a  testator  giving  a  laiger  legacy  than  he  is 
worth,  and  the  residue  to  another,  there  could  be  a  residue? 
I  cannot  agree  to  the  law  of  that  case,  for  in  such  an  instance,  if 
the  testator  did  not  leave  a  residue  beyond  the  value  of  the 
legacies,  the  residuary  legatee  takes  nothing.     So  where   the 

id)  1  P.  Wms.  305.  Ch.  401 ;  see  also  per  Lord  Eldotn  in 

(e)  1  Bro.  C.  C.  478,  see  also  Pre.      ex  parte  Chadwiuj  3  Swan.  387. 
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AbAtcment.  pecuniary  legatees  abate  inter  se  the  residiiary  legatee  takes 
^^^^  j^  r^  nothii^;  and  the  law  of  the  Court  is,  that  the  intention  of  a 
to  abat0.  testator  in  making  a  specific  bequest,  or  giving  a  pecuniary  legacy, 

cannot  be  controlled  by  the  statement  of  his  fortune'' (/). 

We  may  here  notice  a  class  of  cases,  which  form  an  exception 
to  the  rule  as  laid  down  by  "LorA.Tliurlow  mFonnereau  ^.Poyjdz^ 
and  wherein  the  expressed  intention  of. the  testator  gives  the 
residuary  legatee  an  interest  which  is  not  to  be  liable  to  diminu- 
tion, in  order  to  make  good  an  abatement  to  which  other  legatees 
had  previously  been  subjected. 

Thus  mFcauMT  v.  itfiiiib  (^),  the  testator  gave  certain  annuities 
directing^  that  the  sums  set  apart  to  secure  them  should  as  the 
annuitants  died,  sink  into  the  residue  of  his  personal  estate.  By 
codicil,  he  stated  it  probable,  that  there  might  be  a  deficiency  in 
the  interest  of  his  property  to  pay  the  annuities,  and  in  such  case 
he  directed,  that  an  equal  deduction  should  be  made  from  each 
annuity,  rateably  according  to  its  amount.  The  estate  did  prove 
deficient,  and  the  question  was,  whether  upon  the  death  of  any 
annuitant,  the  siim  set  apart  to  secure  his  reduced  annuity  should 
be  applied  to  increase  die  other  annuities  until  they  were  made 
to  amount  to  the  sums  given  by  the  will,  or  whether  the  sum  so 
set  apart  should  belong  to  the  residuary  legatee :  and  Sir  John 
Leachi  M.  R.,  decided,  in  &vour  of  the  latter,  observing,  that  if  the 
case  rested  upon  the  will,  the  residuary  legatees  could  have  taken 
no  benefit  until  the  annuities  were  fiiUy  provided  for;  but  that 
by  the  codicil  the  testator,  in  case  of  the  deficiency,  directed  the 
reduction  of  the  annuities  so  as  not  to  exceed  the  income  of  his 
property;  the  annuitant,  therefore,  who  received  the  reduced 
annuity,  received  all  the  testator  intended  him  in  the  event 
which  had  happened. 

So  also  in  Scott  v.  Salmond  (A),  a  testator  gave  life  annuities 
chai^ged  upon  a  particular  fimd,  the  income  of  which  he  considered 
sufficient,  anH  which  upon  the  deaths  of  the  respective  annuitants, 
he  gave  to  8.  for  Ufe:  among  the  annuities  was  one  of  7532. 
given  to  A.  2>.,  and  another  of  350/L  to  trustees  in  trust  to  pay  it 
to  the  plaintifis  during  their  lives,  and  the  Uves  and  life  of  the 
survivors  and  survivor  of  them ;  the  fund  proving  deficient,  the 
annuitants  sufiered  a  proportional  abatement  on  the  death  of  ^* 
D,  Sir  John  Leach^  M.  R.,  held,  that  the  income  from  the  fiind 
thereby  released  went  over  to  S.  the  tenant  for  life,  and  was  not 

(/)  See  further  on  this  subject,         (g)  4  Rnss.  86. 
anie^  p,  302^  et  9eq.  (A)  1  Bd^I.  &  K.  363. 
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applicable  to  make  good  the  deficiency  of  the  plaintiff's  annuities.     Abatement. 
This  decree  was  confinned  on  appeal  by  Lord  Brcugham^  C,  The  beir*8  liiT 
who  concurred  with  the  Master  of  the  Rolls  in  opinion,  that  biUty  in  respect 

.  .  ,  .   ,  ^  of  lapsed  inte- 

there  was  no  intention  shewn  to  give  the  surviving  annuitants  the  rerts  in  landi. 
benefit  of  such  augmentation. 

A  similar  decision  was  made  by  Sir  James  Wigramy  V.  C,  in 
Attorney  General  v.  Paulden  (t).  There  1 0,000/1 4/1  per  cents,  was 
directed  to  be  invested  in  names,  in  trust  to  pay  annuities  to 
various  persons  amounting  together  to  400/1  a  year,  and  upon 
trust  as  to  so  much  of  the  dividends  as  firom  time  to  time  should  fidl 
in  by  determination  of  the  annuities  until  one-half  of  the  dividends 
should  have  fistUen  in,  and  to  invest  the  same  and  the  resulting 
income  thereof  in  order  to  accumulate  the  capital;  and  so  soon 
as  half  of  the  dividends  should  have  fallen  in,  to  apply  such 
moiety  of  the  dividends,  and  such  further  parts  of  the  same  as 
should  from  time  fo'^  time  fall  in  by  the  determination  of  the 
annuities,  and  the  whole  of  the  dividends  when  all  the  annuities 
should  have  fallen  in,  to  certain  charitable  uses.  By  conversion 
into  3^  per  cents*  the  income  being  reduced,  the  payments  of  the 
annuities  were  reduced  by  one-eighth.  Upon  the  death  of  some  of 
the  annuitants  part  of  the  dividends  was  released,  and  the  sums  so 
fisdling  in  were  accumulated,  it  was  held,  that  the  annuitants  were 
not  entitled  to  be  paid  their  annuities  in  full,  either  out  of  the 
capital,  or  of  the  released  chiddends. 

2.  A  question  may  arise  between  the  heir  or  devisee  of  real  Liabilttf  oftet- 
estate  and  legatees,  as  to  the  obligation  of  the  latter  to  abate  JSirte*OToontti- 
where  the  lands  are  liable  to  the  legacies,  some  of  which  happen  bute  in  respeet 
to  lapse  by  the  deaths  of  legatees,  or  are  void  by  being  given  to  ^^g  ^^ bhnlj' 
charitable  uses,  and  the  estate  is  sufficient  to  pay  all  the  Iqpcies  l*P^ 
that  arc  subsisting  and  well  given,  but  deficient,  if  the  heir  or 
devisee  be  entitled  to  so  much  of  the  lands,  or  their  produce,  as 
is  of  the  value  of  the  lapsed  interests  or  of  the  void  bequests. 
Upon  the  case  of  lapse.  Lord  Eldon  expressed  himself  in  these 
words:  *^  If  a  man  devise  his  real  estate  in  trust  to  pay  to  several 
persons  1,000/1  each,  and  any  of  them  die  during  his  life,  in  the 
event  of  a  deficiency,  the  others  must  abate.    But  if  the  devise 
be  in  trust  to  pay  his  debts  and  legacies,  and  he  give  several 
legacies,  and  a  legatee  die,  the  fund  (tl  e.  the  whole  real  ^tate) 
is  a  trust  for  the  benefit  of  all  the  other  legatees,  if  necessary  (y): 
and  upon  the  other  case  of  void  legacies  (as  when  given   to 

(0  3  Hare,  555.  (J)  17  Yes.  466. 
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Abttemcttt  cfaarities  and  payable  out  of  land),  his  Lonlaliip  considered  that 
The  beir*ft  Ik-  there  was  no  difference  between  it  and  the  former;  and  so  he 
ofl*^*"«r'tr*  ^^^^^'^^  ^^  ^^®  ^*^  ^f  Currie  v.  Pye{h\  which  was  to  the 

rests  in  lands,     following  effect : 

A>  devised  her  real  and  penonal  estates  to  trastees,  opon 
trust  to  sell  the  ieal»  and  to  pay  her  debts  out  of  the-proceeds 
from  the  sale,  and  of  her  peraonai  property ,  and  also  to  pay  the 
annuity  therein  given,  and  all  other  annuities  and  legacies  which 
she  might  give  by  codicil  or  memoranda  written  or  signed  by 
her,  and  the  surplus  of  both  funds  was  to  be  applied  according 
to  her  appointment  to  be  expressed  in  a  similar  manner.  A. 
afterwards,  by  written  memoranda,  which  were  proved  with  the 
will,  gave  several  legacies  to  charities,  which,  being  void,  the 
question  was,  whether  the  proportion  of  the  fund,  produced  by 
the  real  estate  that  would  have  been  applied  in  payment  of  the 
legacies  to  charity,  had  they  been  valid,  should  go  to  the  heir 
or  supfdy  the  deficiency  of  assets  for  the  other  l^acies:  and 
Lord  Eldon  determined  in  &vour  of  the  legatees,  upon  the  prin- 
ciple, that  A.  having  converted  all  her  real  and  personal  property 
into  an  aggregate  fund  (the  whole  liable  to  every  legacy)  had  made 
the  produce  of  her  real  estate,  where  it  was  not  well  disposed  of, 
liable  to  all  legacies,  well  given ;  as  by  the  general  law,  personal 
estate,  forming  an  interest  in  land,  is  liable  to  all  legacies  except 
those  given  to  a  charity. 

A  case  may  occur  different  from  a  charge  of  particular  legacies 
upon  the  real  estate,  and  form  an  express  tnist  for  its  application 
in  discharge  of  debts  and  l^acies.  As  when  the  whole  real  pro- 
perty, after  being  chaiged  with  debts  and  legacies,  is  together 
with  the  personal  estate,  devised  to  B.  and  C.  as  tenants  in  com- 
mon: if  J3.  die  before  the  testator,  half  of  the  real  fund  will  lapse 
to  the  testator's  A^r,  and  half  of  the  personal  residue  will  result 
to  the  testator's  Tiext  ofhin.  But  in  case  of  a  deficiency  of  assets, 
A  question  arises,  how  the  real  estate  is  to  be  applied  ?  Attend- 
ing to  the  interests  of  the  heir,  and  C  the  surviving  residuary 
devisee,  if  the  personal  fund  were  more  than  sufiicient  to  answer 
,  all  the  demands,  what  remained  of  it,  after  satisfaction  of  the 
debts  and  legacies,  would  belong  to  C  and  the  testator's  next  of 
kin,  and  the  whole  of  the  real  estate  would  be  divisible  between 
the  heir  and  C.  But  in  the  case  supposed,  of  a  deficiency  of  the 
personal  fund,  it  is  presumed,  that  the  heir  and  C.  must  abate 
pro  rata;  for  the  chaige  upon  the  real  estate  of  debts  and  legacies 


(k)  17  Ves.  462. 
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being  general,  and  a  trust  in  equity,  and  still  subsisting  notwitb-    AhatmncML 
standing  the  death  of  A,  the  heir  cannot  be  in  a  better  situation  cUuniorpwl 
than  A,  who  must  have  contributed  with  C.  proportionally,  had  £^JJJJ^ 
he  survived  the  testator.     B.  and  C.  could  only  have  taken  the  eunptfrom. 
surplus  of  the  real  estate,  after  the  charges  upon  it  were  satisfied ; 
and  the,  substitution  of  the  testator's  heir  in  the  place  of  J3.  can- 
not, it  is  conceived^  impart  to  the  heir  any  other  interest  or 
privilege  than  what  J3«  would  have  been  entitled  to,  had  he  been 
living, 

3.  We  shall  next  consider  the  claims  of  some  legatees  to  a  CbMofpir- 
preference  in  payment  to  others,  so  as  to  be  exempt  firom  legateeftoei. 
abatement*  omption  from 

The  following  appear  to  be  the  tests  by  which  all  those  claims 
are  to  be  tried  and  determined* 

FiBST.  Whether  the  legacy  be  general  or  specific,  or  in  its 
nature  specific?  fi>r,  if  it  be  of  the  latter  kind,  it  is  not  liable  to 
abate  with  general  legacies.    But, 

Sboonblt.  Suppose  it  to  be  a  general  legacy,  then  in  ovder  to 
aicertain  the  necessity  of  its  abating  with  other  general  legacies^ 
three  points  must  be  settled : 

1.  Whether  the  legacy  be  a  mere  bounty  f    And  if  so»  then — 

2.  Whether  the  testator,  has  shown  fircmi  the  contents  of  his 
vrill,  a  dear  intention  (though  not  actually  expressed  in  words) 
that  the  l^acy  should  have  a  priority  of  payment  to  hb  other 
l^acies?  orifnot-*- 

3.  Whether  there  be  any  valuable  consideration  for  the  tes- 
tamentary gift? 

The  necessity  of  the  above  inquiries,  appears  from  the  con- 
sequences which  may  result  fix>m  them;  for  if  the  legacy  be 
a  mere  bounty>  it  must  abate  upon  a  deficiency  of  assets,  and  it 
is  of  no  importance  who  are  the  objects  or  what  are  the  purposes 
to  which  it  is  given.  But  if  the  testator  distincdy  manifest,  upon 
the  face  of  his  will^  an  intention  that  the  legacy  should  be  first 
satisfied,  that  intention  will  give  it  a  preference,  and  an  exemp- 
tion firom  abating  with  the  others  :  and  so  it  will  1^,  if  there  be 
a  consideration  for  the  bequest ;  for  since  the  l^acy  is  founded 
upon  a  basis  wholly  different  firom  vobaUcay  dispositions,  it  will 
be  entitled  to  a  precedency  in  payment  to  those  bequests,  and 
consequently  to  the  privilege  of  being  exempt  fix>m  contribution 
with  them  to  pay  debts.  With  a  view  to  perspicuity,  we  shall 
consider  the  above  subjects  in  their  order. 
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Abatement.         FiBST.  Whether  the  l^acy  be  general  or  specificy  or  in  its 

Claims  of  pu>.    nature  specific,  is  a  question  of  great  nicety ;  but  as  an  attempt 

ticular  sr^n^   has  been  made  in  the  third  chapter,  to  show  what  bequests  are 

exempt  fttnu.     general,  and  what  specific,  or  in  their  nature  specific,  the  reader 

is  referred  to  that  chapter.     It  will  be  sufficient  in  this  place,  to 

remind  him,  that  whether  a  legacy  be  specific,  or  in  its  nature 

only  specific,  it  will  not  be  made  to  abate  with  general  legacies. 

Supposing  then,  in  the  second  place,  that  the  legacy  is  general, 

we  proceed  to  consider, 


l!  When  the 
legacy  is  mere 
bcranty. 


Legacies  to 

seryantsmnst 

abates 


1.  When  the  bequest  operates  as  mere  bounty. 

It  has  occurred,  that  legacies  merely  voluntary  and  general, 
have,  notwithstanding  the  rule  of  abatement  prevailing  in  the 
equitable  administration  of  assets,  been  claimed  in  fiiU,  and  the 
persons  to  whom  they  were  given,  have  resisted  a  contribution 
with  other  general  legatees  in  discharge  of  debts,  when  the  assets 
were  deficient  to  pay  them  and  the  legacies  in  tato,  upon  the 
principle  either  of  a  presumed  intention  of  the  testator  to  give 
them  a  preference  of  payment  firom  their  relation  to  him,  or 
under  particular  circumstances  fi*om  which  they  considered  them- 
selves to  be  more  especial  objects  of  his  fiivour  and  predilection ; 
or  when  a  like  inference  was  thought  to  arise  fi'om  the  purposes 
to  which  the  legacies  were  directed  to  be  applied.  But  it  will 
appear  in  the  sequel,  that  such  legatees  have  generally  failed  in 
their  claims ;  for  since  they  were  mere  volunteers,  and  the  bequest 
general,  a  Court  of  Equity  has  said,  there  was  no  reason  why 
they  should  be  placed  in  a  difierent  situation  fi'om  other  general 
legatees. 

In  conformity  with  these  observations,  we  find  that  servants 
have  insisted  that  general  legacies  given  to  them  ought  to  be 
preferred  to  similar  bequests  made  to  other  persons,  and  should 
therefore,  be  privileged  from  abating;  such  claims,  however,  have 
not  been  attended  with  success. 

Thus,  in  The  Attorney  General  v.  Robins  (m)^  legacies  of  &l  a 
piece  were  given  to  the  testator's  servants;  and  although  the 
executors  had  paid  them  in  fiill,  yet  the  assets  being  insufficient 
to  answer  all  demands  upon  them,  the  Master  of  the  Rolls  refused 
to  infiinge  upon  the  rule  applying  to  abatement,  viz.  that  these 
legacies  being  general  and  voluntary  should  abate  with  the  other 
general  legatees;  and  the  Court  observed,  that  were  it  to  break 


(m)  2  P.  WniB.  25. 
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in  upon  the  rule  in  this  instance,  it  Tvould  be  impossible  to     AUtement. 
discover  the  point  where  to  stop.  cUimBofpMw 

So  also  in  AUon  v.  MedUcot  (n),  General  Pepper  bequeathed  ticular general 
to  jf.  140L  out  of  his  personal  estate  to  purchase  an  annuity  for  exempTfroBk 
life,  if  she  continued  in  his  service,  with  a  direction  to  his  exe- 
cutor to  advance  a  further  sum  if  the  former  were  insu£Bcient  for 
the  purpose.  Upon  a  deficiency  of  assets  Sir  Joseph  Jekyll,  M.  R., 
ordered  that  the  annuity  should  abate  upon  the  140L' 

That  the  objects  of  a  legacy,  where  it  is  general  and  voluntary,  and  those  abo 
will  not  give  it  a  preference  to  the  other  legacies^  appeal^  firom  SiT*^*^ 
this  circumstance,  that  bequests  to  charities  are  not  privileged 
fW>m  abating  with  general  legacies.  The  civil  law  gave  a  prefer- 
ence to  pious  and  charitable  dispositions  over  all  others,  but  the 
law  of  Eryland  has  not  adopted  that  code  in  this  instance  It 
considers  such  bequests  in  the  same  view  as  others,  and  not  more 
particularly  fitvoured  than  the  rest;  hence,  whether  a  general 
legacy  be  left  to  a  hospital  or  to  poor  relations,  it  must  contribute 
and  abate  with  other  general  legacies  upon  a  deficiency  of  assets, 
as  settled  by  the  authorities  referred  to  in  the  note  {o). 

Executors  have  sometimes  claimed  legacies,  given  to  them,  in  andtdexecii. 
full,  as  not  falling  within  the  rule  applicable  to  abatement  on  a  ^^"*' 
deficiency  of  assets,  cither  upon  a  presumed  intention  of  testators 
to  give  them  a  preference  in  respect  of  the  ofiice  to  which  they 
were  appointed,  or  as  a  compensation  for  their  trouble  in  execut- 
ing the  trusts  of  the  will;  whence  they  insisted  an  inference 
arose,  that  in  consideration  of  such  trouble  the  testators  must  have 
intended  them  a  priority  in  payment  to  other  general  legatees, 
who  had  no  duty  to  perform,  for  the  testamentary  benefits  which 
they  received.  But  a  Court  of  Equity  has  disregarded  such  subtle 
reasoning,  and  required  more  substantial  evidence  of  intention  in 
order  to  place  legatees  in  form  and  in  substance  general,  in  a 
better  condition  than  other  general  legatees.  Lord  Hardwickty 
in  the  case  of  Heron  v.  Heron  {p\  thus  expressed  his  sentiments 
upon  the  present  subject :  **  I  am  very  unwilling  to  distinguish 
legacies  given  to  executors ybr  their  care  and  pains,  from  common 
l^acies,  because  whether  the  words  care  and  pains  be  expressed 
in  the  will  or  not,  is  a  circumstance  enthely  depending  upon  the 

(n)  Cited  2  Yes.  sen.  417,  and  see  C.  C.  566 ;  The  PkOomOtropic  Sodsty^ 

Cfai^.  m.  sect.  ly.  subdiv.  2.  v.  Kemp,  4  Beav.  581 ;   Sturge  v. 

(o)    Taie  v.  AusUn,  Masters  v.  Dimsdale,  6  lb.  462. 

Masters,  AU.  Oen.  ▼.  Hudson,  1  P.  (p)  2  Atk.  171,  and  see  Att.  Gem. 

Wms.  265,  422,  674,  also  tLe  Bishop  v.  Robins,  2  P.  Wm8.25 ;  PretuMf. 

of  Peterborough  v.  JUorOoeh,  I  Bro.  Stacy,  2  Yem.  484. 
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or  to  pay  ano- 
ther person^s 
debts. 


whim  of  the  drawer.  The  legacies  are  still  bequests,  and  not 
more  so  than  others,  so  that  there  ought  not  to  be  any  distinction 
among  them  upon  so  slight  a  ground ;  and  such  was  his  Lord- 
ship*s  decision. 

The  principle  of  the  last  case  equally  applies  to  and  requires 
the  abatement  of  general  legacies  bequeathed  to  creditors,  whose 
debts  had  been  previously  liquidated  by  composition  at  less  than 
their  real  amounts,  for  those  creditors  are  in  no  higher  a  situar 
tion  than  general  and  voluntary  legatees. 

This  question  was  decided  in  the  case  of  Coppin  v.  Coppin  {q\ 
where  A»  after  bequeathing  several  legacies  proceeded  as  follows, 
^^  Whatever  shall  remain  in  money,  lands  and  goods  I  give  to  my 
brother  J3.,  who  is  to  pay  thereout  what  I  owe  to  my  creditors  at 
AkppOf  who  have  been  so  kind  as  to  compound  my  debts  vrith 
me  at  lOs.  in  the  pound ;  and  they  are  to  be  paid  without  in- 
terest*' A,  then  appointed  B.  executor.  There  having  been  a 
deficiency  of  assets,  the  composition  creditors  claimed  a  prefer- 
ence in  payment  of  their  legacies  to  the  others,  upon  a  suggestion 
that  their  demands  being  original  d(p&^  which  the  testator  thought 
he  was  bound  in  conscience  wholly  to  discharge,  they  continued 
moral  obligations,  though  released  in  law,  and  were  therefore  of 
a  superior  nature  to  mere  legacies,  and  ought  to  be  preferred. 
But  the  Court  conceived  that  the  compounding  creditors  having 
once  released  their  debts,  which  became  extinct,  they  were  not 
in  the  situation  of  creditors,  bilt  of  voluntary  legatees,  and  had 
no  title  to  the  legacies,  except  purely  under  the  will;  and  that 
it  would  be  dangerous  to  make  a  construction  beyond  the  words 
of  the  instrument,  the  effect  of  which  would  be  to  make  a  new 
will  for  the  testator. 

The  reasons  of  the  last  decision  apply  to  cases  where  a  testator 
bequeaths  money  to  pay  the  debts  of  a  relation  or  friend,  be- 
cause there  was  no  obligation  upon  him  to  make  such  a  bequest* 
The  legacy,  therefore,  is  clearly  a  bounty,  and  to  be  considered 
merely  voluntary ;  consequently,  it  is  in  no  better  condition  than 
other  general  legacies,  and  must  abate  with  them  upon  a  defici- 
ency of  assets  (r). 

As  however  the  intention  is  the  governing  principle  of  the 
construction  of  wills,  if  it  appears  that  the  testator  bequeaths  a 
part  of  his  estate  to  pay  certain  specific  debts,  not  as  a  mere 
voluntary  bounty,  but  as  money  to  be  applied  in  satisfaction  of  an 


(7)  2  P.  Wms.  292,  296. 

(r)  See  Shiri  y.  Wes^j,  16  Ves.  393,  396. 
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obligation  which,  although  it  could  not  be  enforced  against  him  Abatement 
at  law  he  considers,  nevertheless,  as  subsisting,  intending  not  Claims  of  par- 
to  make  a  gift  to  persons  named,  but  to  waive  the  legal  bar  ^^^f  t"**^^ 
to  the  recovery  of  the  debts,  there  the  sums  bequeathed  will  not  exempt  from. 
be  considered  as  legacies  strictly,  nor  as  such  be  liable  to  abate* 
ment  or  lapse.  This  was  the  decision  in  WilUamson  v.  Naylor  {s\ 
where  the  testator  directed  that  one-fiflh  of  his  residuary  personal 
estate  should  be  divided  among  such  of  the  creditors  of  X.  and  G. 
as  were  contained  in  the  schedule  to  his  will,  according  to  the 
amount  of  their  debts,  the  other  creditors  of  the  said  concern 
having  been  already  satisfied  by  him.  The  question  was,  whether 
the  persons  named  were  to  be  considered  as  legatees  or  strictly 
creditors,  in  order  to  ascertain  whether  there  was  a  lapse  of  the 
benefits  given  to  those  creditors,  who  had  died  in  the  testator's 
lifetime,  and  whether  the  share  of  the  residue  set  apart  for  the 
creditors,  who  had  not  come  in  before  the  Master  to  prove  their 
debts,  should  be  divided  between  those  who  had  proved  in  further 
satisfaction  of  their  debts,  or  should  go  to  the  next  of  kin  as 
undisposed  of;  and  AldersoUy  B.,  held,  that  the  fund  should  be 
divided  rateably  among  the  creditors  who  had  proved.  Lord 
Lyndhwrstt  C.  B.,  before  whom  the  case  was  first  heard,  in  his 
judgment  observed,  that  the  case  was  clearly  distinguishable  firom 
Cappin  V.  Coppin,  for  there  the  creditors  had  accepted  a  compo- 
sition in  satisfaction  of  their  demands,  and  had  released  their  debts, 
which  were  consequently  extinguished ;  but  in  the  principal  case, 
there  was  no  release,  no  obstacle  to  the  recovery  of  the  debts, 
'except  the  bar  raised  by  the  statute,  which  the  testator  had 
removed* 

PhUips  V.  Philips  (^),  is  very  similar  to  the  preceding  in  many 
respects,  and  Sir  James  Wtgraniy  V.  C,  held,  that  a  share  of  a 
residue  attributed  to  the  debts  of  the  creditors  who  died  in  the 
testator's  lifetime,  did  not  lapse  by  their  deaths,  and  that  the 
share  of  the  residue  attributed  to  a  debt  in  respect  of  which  no 
claim  was  made,  belonged  to  the  residuary  legatee,  to  whom  the 
testator  had  bequeathed  the  share  of  the  persons  not  giving  notice 
of  their  claims  within  two  years. 

There  is  no  distinction  between  a  legatee  and  an  armuitcmt  in  Amenities  also 
regard  to  the  general  rule  of  abatement,  for  the  bequest  of  an  ' 

9nnuity  out  of  or  charged  upon  the  general  personal  estate  is  not 
specific, cas  has  been  shown  in  the  third  chapter  of  this  Treatise, 
from  the  authorities  there  produced ;  it,  therefore,  is  not  privi- 


(<)  3  Yo.  &  C.  Ex.  208.  (0  3  Hare,  281. 
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Abatement,     ^^ged  from  abating  with  the  other    legacies:     and  since  the 

Claims  of  par-   "^^^e  circumstance  of  the  bequest  being  of  an  amnuity  raises  no 

tjcular  general  inference  of  an  intention  that  the  testator  meant  it  a  precedency 

excmprfrom.     ^^  payment^  the  annuitant  is  even  destitute  of  that  ground  upon- 

which  he  might  claim  an  exemption. 

Thus  in  Hume  v.  Edwards  (u),  it  was  a  question,  in  conse* 
quence  of  a  deficiency  of  assets,  whether  a  devisee  for  life  of  an 
annuity  charged  upon  the  personal  estate  should  abate  in  propor- 
tion with  the  other  legatees ;  and  Lord  Hardwiche  determined 
in  the  affirmative. 

In  Innes  v.  Mitchell  (v),  the  testator  bequeathed  an  annuity  of 
30021  to  his  daughters  A.,  B.y  and  C,  and  the  survivors  and  survivor, 
with  a  gifl  over  to  the  survivor  of  the  sum  set  apart  to  answer  the 
annuity.  Afler  the  death  of  A.  the  fund  was  lost  by  the  mis- 
conduct of  the  trustee,  and  the  atmuity  remained  unpaid  for  the 
rest  of  the  lives  of  B,  and  C  After  their  deaths  a  sum  of  money 
forming  part  of  the  residue,  but  of  less  amount  than  the  original 
fund,  became  available ;  and  upon  the  question  in  what  proportion 
the  sum  was  to  be,  divided  between  the  representatives  of  B.  and 
(7.,  Lord  GmJimSmyK2.y  varying  the  previous  order  of  Sir  Zr. 
ShadweUy  V.  C,  held,  that  the  sum  was  to  be  apportioned  rateably 
between  the  arrears  due  to  B.  aud  C.  at  the  death  of  J3.,  and  the 
sum  originally  set  apart  which  belonged  to  C  who  was  the 
survivor.  ./Si*^*  va/u€^  6^  ut/S^^^^muu,  ^.    2  S^U^,  Mo. 

and  legacies  of  Such  being  the  rule  when  an  annuity  is  given  directly  out  of 
urdout^b  lands  ^^  personal  estate,-  because  it  amounts  to  no  more  than  a 
or  stock,  &c  general  bequest  of  so  much  money  out  of  that  fund,  as  will 
yearly  produce  the  annuity,  it  follows,  that  if  the  bequest  be  of  a 
sum  of  money  to  purchase  an  annuity,  or  to  lay  out  in  buying 
land,  or  to  invest  upon  government  securities  for  the  benefit  of 
the  legatee,  either  in  paying  to  him  the  rents  and  interest,  ch* 
otherwise  to  dispose  of  the  subjects  according  to  his  appointment^ 
or  to  transfer  them  to  him  at  a  particular  time ;  in  each  of  those 
cases,  if  there  be  a  failure  of  assets,  those  sums  must  abate; 
since  they  are  no  more  than  voluntary  dispositions,  and  &11 
within  the  class  of  general  legacies. 

Accordingly  in  Hintan  v.  Pinke  (tu),  A,y  among  other  legacies, 
gave  1,500/1  to  B,  her  eldest  son,  in  trust  to  lay  it  out  in  the 
purchase  of  lands  of  inheritance,  and  to  grant  a  r^nt-charge  of 


(u)  8  Atk.  693,  and  see  Creed  v.  (»)  1  Phil.  710. 

Creed,  I  Dm.  &  W.  416;   11  CI.  &         (ir)  1  P.  Wms.  589. 
Fin.  491,  mp.  195. 
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50L  a  year  oat  of  it  to  his  daughter  C.  for  her  separate  use ;  but     Abatement, 
if  B.  refused  to  make  the  purchase  and  grant  the  rent-charge,  he  claims  of  par. 
was  to  have  SOOL  only  of  the  money,  and  the  remainder  (l,000i)  Jicui**"  ^^^^^ 
was  to  be  laid  out  in  buying  an  annuity  for  C's  separate  use.  exempt  from. 
There  being  a  deficiency  of  assets,  the  question  was,  whether  the 
legacy  of  l,500iL,  or  at  least  the  50L  annuity  should  abate  with 
the  general  l^acies;    and  it  was   objected  against  any  abate- 
ment that  the  legacy  was  to  be  considered  as  a  devise  of  landy 
and   therefore  specific.     To  which  it  was  answered,  that   the 
bequest  was   of  money  only,  and  Uable  consequendy  to  abate 
with  other  general  legacies;   and   of  that   opinion   was  Lord 
Parker,  C,  since  the  money  was  not  given  in  the  form  of  a 
specific  legacy;  his  Lordship  observed,  that  fi'om  the  provision 
in  the  will  for  the  son's  refusal  or  neglect  to  make  the  purchase 
and  grant,  he  considered  the  daughter  to  be  a  legatee  for  1,000/1, 
which  must  abate,  and  the  residue  be  laid  out  in  the  purchase  of 
an  annuity  for  her.     Again — 

In  Lawson  v.  Stitch  (or),  the  bequest  was  of  500L  to  A.  to 
continue  at  interest  upon  such  securities  as  the  testator  left  at 
his  death,  or  to  be  invested  on  government  sedBrities  at  the 
election  of  his  executors.  Tlie  assets  proving  deficient  to  pay 
all  the  legacies.  Lord  Hardvoiche  determined  that  the  legacy  was 
general,  and  liable  to  abate  in  proportion  with  the  other  legatees. 

The  cases  w^h  ha^e  been  cited,  show  fhat  when  the  bequest 
is  made  in  the  form  of  a  general  legacy  and  is  pure  bounty,  and 
there  are  no  expressions  in,  or  inference  to  be  drawn  fi*om  the 
will,  manifesting  an  intent  to  give  it  a  priority,  the  objects  or 
purposes  to  which  the  legacy  is  to  be  applied  will  not  exempt  it 
firom  abatement;  for  a  Court  of  Equity  will  not  speculate  upon 
what  a  testator  wight  mean,  as  to  preferring  a  legacy  on  account 
of  the  object  or  purpose  to  which  it  was  given,  when  in  form  it  is 
merely  general;  since,  if  the  Court  were  to  do  so,  it  might  not 
only  be  making  a  new  will  for  the  testator,  but  be  opening 
widely  its  doors  to  litigants,  and  the  line  could  not  be  easily 
drawn  at  which  the  Court  might  say,  ^^  hitherto  and  no  &rther 
shall  the  rule  of  abatement  be  broken  in  upon."  It  may  there*  SoMt^h^ 
fore  be  concluded,  that  general  and  voluntary  bequests  for  the  maintenance  or 
maintenance,  or  for  the  advancement  in  the  world  of  the  legatees,  adTancement  of 

.iv"*c  legatees 

or  for  any  other  purposes  of  bounty,  must  abate  with  other  must  abate. 
general  legacies. 


(x)  1  AtL  507,  and  see  QM<ma  v.  fltZZi,  1  DicL  324,  S.  P.  and  stated 
OMte^  p.  208. 
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Abatement  In  addition  to  the  cases  before  produced  may -be  cited  the 
Claims  of  par-  authority  of  Apreece  v.  Apreece  (y),  in  support  of  the  above 
ticular  general    remarks.    In  that  case,  general  legacies  were  left  for  the  purchase 

legatees  to  be  .  ,  °  ®  .     .  '^ 

exempt  from,  of  mourtdng  rings;  and  although  a  priority  of  payment  was 
Abatement  of  insisted  upon  by  the  legatees,  a  claim  which,  if  allowed,  would 
legacies  for       jjj^y^  privileged  them  fix)m  abatincr  with  the  others,  vet  it  was 

mournmg  r  o  o  '  j 

rings;  determined  that  these  bequests  (being  general)  should  contribute 

with  others  of  a  similar  denomination. 

or  for  mourn-         The  last  case  seems  to  be  a  further  authority,  that  l^acies 

given  for  mourning  are  within  the  rule  applicable  to  abatement 

If  a  general  legacy  for  mourning,  or  to  purchase  mourning 
rings  be  under  the  necessity  of  abating,  being  considered  as  no 
other  than  a  general  legacy,  it  should  seem  that  a  similar  form 
of  bequest  for  building  a  monument  to  the  memory  of  a  relation 

And  «em6/e,  for  would  not  be  placed  in  a  better  situation.     But  in  Masters  v. 

ornamenting  a    Masters  (r).  Lord  ParheTy  C,  exempted  such   a  legacy  from 

monument;       abating  with  the  general  legacies.     The  monument  was  for  the 

testatrix's  mother,  and  the  amount  of  the  legacy  was  20021  The 
bequest  was  insisted  to  be  a  debt  of  piety,  .to  the  mother's 
memory,  and  therefore  entided  to  a  preference  to  other  general 
legacies,  yet  how  to  distinguish  this  debt  of  piety,  from  a  debt  of 
charity,  or  a  debt  of  friendship  or  remembrance,  is  not  an  easy 
task,  a  circumstance  which  proves  the  wisdom  of  the  rule  acted 
upon  by  a  Court  of  Equity  in  requiring  express  declaration  of 
priority  to  a  legatee,  or  clear  intention  to  give  it,  appearing  from 
the  context  of  the  will,  in  order  to  exempt  such  legatee  from 
abating  with  the  others.  Lord  Parkers  decision  may,  therefore^ 
be  reasonably  questioned;  and  if  a  monument  had  been  erected 
to  the  mother's  memory,  and  the  testatrix  had  left  the  money 
to  ornament  or  to  keep  it  in  repair,  the  legacy  must  have  abated 
upon  the  authority  of  Blackshaw  v.  Rogers  (a).  It  is  di£ScuIt  to 
support  Lord  Parker's  decree  on  the  basis  of  a  debt  of  piety, 
since  that  consideration  may  be  applied  to  each  case;  and  then 
his  Lordship's  opinion  is  overruled  by  Lord  TTiurlaw  in  the 
authority  last  referred  to.  Upon  the  whole,  it  is  presumed,  that 
a  general  legacy  to  erect  a  monument  for  a  parent,  child,  or 
friend,  would  not  now  be  excepted  out  of  the  general  rule  of 
abatement 

It  appears  from  the  preceding  cases  and  observations,  that  a 
Court  of  Equity  will  not  make   a  difference    among  general 

(y)  1  Ves.  &  Bea.  364.  (a)  Cited  4  Bro.  C.  C.  349,  and 

(z)  I  P.  WmB.  423.  .     stated  infra. 
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legatees,  and  exempt  some  of  them  from  the  operation  of  the     Abatement. 
rule  of  abatement,  upon  slight  inferences  or  conjectures  that  the  claims  of  par- 
testator  intended  to  give  their  legacies  a  priority  of  payment,  ^^^^^^^  general 
when  such  intention  can  alone  be  inferred  from  the  relation  of  exempt  from. 
the  legatees  to  him,  or  from  the  purposes  to  which  the  bequests 
are  applicable.     But  it  may  be  proper  to  consider  more  particu-  or  to  a  wife  or 
larly  whether  the  relationship  of  husband  and  wife,  or  parent  child,  though 

•^       ^  ^  /^  ^      ^  '^         *^  not  othenKisc 

and  child,  entitles  tliose  sustaining  such  intimate  relationships  to  provided  ior. 
a  preference  in  payment  of  their  general  legacies,  over  other 
general  legatees.  They  have  claimed  such  a  priority  upon  the 
basis  of  intention,  presumed  from  the  close  connection  subsisting 
between  them  and  the  testator.  In  the  case  of  Lewin  v.  Levnn  (&), 
though  not  a  decision  that  a  wife  or  child  is  in  general  entitled 
to  such  preference  in  payment,  yet  Lord  Hardwicke  expressed 
himself  in  terms,  which  could  not  be  otherwise  understood  than 
as  his  sentiments  in  favour  of  the  general  right.  Nevertheless, 
within  ten  days  afterwards,  his  Lordship,  in  a  case  of  Blower  v. 
Morret  (c),  seems  to  have  changed  his  opinion  in  declaring,  that 
a  claim  of  a  general  legatee  (a  wife  in  that  instance)  to  a  priority 
of  payment  to  other  general  legatees,  must  be  founded  upon 
^very  strong  expressions  in  the  will{d);  thus  intimating  that  infer- 
ences of  intention  drawn  from  circumstances,  such  as  the  relation 
of  parent  and  child,  or  husband  and  wife,  are  not  of  themselves 
sufficient  to  form  those  cases  into  exceptions  to  the  rule  observed 
in  regard  to  abatement  in  the  administration  of  assets;  exceptions 
which  the  Court  has  seldom  allowed.  It  cannot  be  denied  that, 
on  first  impression,  it  appears  to  be  a  natural  inference,  that  a 
husband  or  parent  should  intend  to  give  a  preference  in  pay- 
ment to  a  general  legacy  bequeathed  to  his  wife  or  child,  upon 
which  intent  alone  it  must  be  that  such  priority  can  be  claimed. 
Yet,  upon  reflection,  the  impression  and  inference  first  made 
lose  much  of  their  weight,  when  it  is  considered  that  the  testator 
has  not  expressly  declared  that  priority,  but  given  the  legacy  in 
the  same  form  of  generality  as  his  other  legacies;  and  further, 
that  it  is  not  only  possible,  but  probable,  that  so  far  from  mean- 
ing any  preference  in  payment  to  any  of  them,  he  intended  and 
thought  that  all  the  legacies  he  had  bequeathed  would  be  fully 
satisfied;  indeed,  the  very  bequests  are  evidence, of  his  conception 
and  belief  that  his  personal  estate  was  sufficient  to  answer  all  his 
testamentary  dispositions  (e).      The  testator's  intention,  there- 


(h)  2  Yes.  sen.  416.  (d)  Ibid.  421. 

(e)  Ibid.  420.  (e)  4  Mad.  168. 
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Ahatement.  fore,  to  prefer  the  legacy  to  his  wife  or  child  (that  intent  being 
Claims  of  pw-  ^^^  ^^'7  foundation  upon  which  the  claim  rests)  seems  to  be 
ticular  general  even  below  doubt;  for^  it  is  probable^  there  was  a  total  absence 
e^ipt  Iram.  ^^  intention  upon  the  subject.  On  the  whole,  it  would  seem 
that,  when  a  legacy  to  a  wife  or  child  is  general,  the  rule  of 
abatement  applicable  to  other  general  legacies  equally  applies  to 
it,  and  can  only  be  evaded  by  strong  expressions  in  the  will, 
or  manifest  intention  collected  from  its  contents;  so  that,  if  there 
be  neither  expressions  in  the  instrument,  nor  intention  apparent 
upon  the  face  of  it,  that  such  legacy  should  have  precedence,  it 
must  abate  with  the  general  legacies,  without  regard  to  the 
circumstance  whether  the  wife  or  child  have  any  other  pro- 
vision or  not  The  principle  is,  that  the  legacy  being  general 
like  the  rest,  there  is  no  solid  reason  in  the  absence  of  declara- 
tion, or  intention  appearing  upon  the  will,  why  that  legacy 
should  not  be  exposed  to  the  same  disadvantages  as  the  other 
legacies  (/> 

But,  since  a  testator  may  by  express  declarations,  or  dear 
intention,  shown  in  his  will,  prefer  one  class  of  general  legatees 
to  another,  so  as  to  exempt  the  bequests,  falling  within  that  class, 
from  abating  with  the  rest,  we  shall  proceed  to  consider — 


^  Aetetbe 
safficieney  of 
the  iatention 
to  give  a  pre- 
ference. 


Example  of  the 
intention  being 
aufficiently  ex- 
pressed by 
words. 


2.  What  will  and  what  will  not  be  sufficient  expression,  and 
what  sufficient  evidence  (in  the  absence  of  express  declaration) 
of  the  testator's  intention  to  prefer  in  payment  one  legacy  to 
another. 

It  is  but  seldom  that  claims  by  general  legatees  of  a  priority 
of  satisfaction,  so  as  not  to  abate  proportionally  with  others, 
have  been  brought  before  a  Court  of  Equity.  There  are  not, 
therefore,  many  cases  upon  the  subj^t;  yet,  from  the  authorities 
which  hai^e  been  and  will  be  produced,  it  appears  how  rarely  the 
Court  has  acceded  to  those  demands,  and  for  the  reason  before 
stated,  viz.  that  if  it  were  upon  slight  grounds  or  conjecture  to 
give  a  preference  to  a  general  legatee,  there  would  be  no  end  to 
applications  upon  the  subject.  The  Court,  therefore,  (when  the 
testator's  express  declarations  are  relied  on),  requires  them  to  be 
clear  and  explicit,  in  order  to  give  any  individual  general  legacy 
a  preference  over  other  general  bequests. 

Thus,  in  Marsh  v.  Evans  (g),  there  were  words  declaratory  of 
a  preference  in  payment  of  a  legacy  given  to  a  daughter.     The 


(/)  Spe  Lord  Ilardwicke's  judgment  in  BI(noer  v.  Marret^  2  Ves.  421. 
(g)  1  P.  WmB.  608. 
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only  question  was  upon  the  construction  of  the  words  in  refer-  Abatement, 
ence  to  the  event  which  had  occasioned  a  necessity  for  abatement  ciaimaofpir- 
by  the  lesatees.     The  case  was  to  the  foUowimr  effect:  J.  be-  ticuiw general 

•^  ^  ^  ^  ^  ^     legatees  to  be 

queathed  29OOO2L  a  piece  to  his  two  sons,  and  29OOO2L  to  his  exempt  from. 
daughter^  payable  at  twenty-one  or  marriage ;  with  a  proviso,  that 
if  the  assets  should  fall  short  for  the  satisfaction  of  those  legacies^ 
his  daughter  should,  notwithstanding,  be  paid  her  full  legacy, 
and  the  abatement  be  borne  proportionally  by  the  legacies  of  the 
sons  only.  The  testator  left  su£Bcient  property  to  discharge  all 
the  legacies,  but  the  widow  and  executrix  wasted  the  assets, 
which  was  the  sole  cause  of  the  deficiency :  and  Lord  Parker, 
C,  on  appeal  from  a  decree  at  the  Botts,  determined  in  reversal 
of  that  decree,  that  according  to  the  words  and  meaning  of  the 
will,  the  daughter  should  have  her  full  portion,  and  the  abate- 
ment be  only  made  out  of  the  legacies  to  the  sons ;  and  for  these 
reasons,  viz.  that  there  was  a  plain  preference  given  to  the  por- 
tion of  the  daughter  before  those  of  the  sons,  and  that  the  event 
which  had  happened  was  within  the  words  of  the  proviso,  the 
estate  having  actually  fallen  short  to  pay  the  legacies;  also,  since 
the  testator  had  not  restrained  the  expressions  to  any  particular 
means  by  which  the  assets  should  fall  short,  the  construction  of 
them  was  to  be  general,  ue.ifby  any  means  there  should  be  a 
deficiency,  because  the  injury  was  the  same  to  the  daughter, 
whom  the  father  seemed  in  all  events  to  have  provided  for  with  a 
portion  of  2,000i 

It  seems  to  follow  firom  those  reasons,  that  if  the  assets  had 
become  deficient  after  the  testator's  death,  by  losses  from  fire,  or 
by  a  defect  of  title  to  a  security,  upon  which  part  of  the  estate 
had  been  lent  (events  which  could  not  have  been  foreseen  by  the 
testator)  those  accidents  wculd  have  been  included  within  the 
provision  of  the  will,  and  the  daughter  entitled  to  her  fiiU 
portion  (A). 

If,  however,  the  expressions  be  ambiguous,  and  do  not  mark 
with  certainty  the  testator's  intention  to  give  a  priority  to  a 
legatee,  the  rule  of  abatement  is  so  much  regarded,  that  the 
Court  vrill  not  permit  it  to  be  infiinged  by  such  an  uncertainty. 

Suppose  then,  a  testator  give  to  his  wife  a  general  legacy  of  Eximplcs  of 
600L  with  a  direction  to  pay  it  immediatefy  after  his  death,  out  of  not  being  suffi. 
atke^st  monies  that  should  be  received  by  his  executors ;  neither  ^J^^^?" 
the  order  for  payment  of  the  legacy  immediately  after  the  testator's  words. 
decease,  nor  the  direction  of  its  satisfiu^tion  out  of  the  first  monies 

(A)  1  P.  Wnu.  669. 
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Abatement     which  should  ooDie  to  the  hands  of  his  executors  would  be  a 
Claims  of  puvT  su£EicieDtly  clear  mauifestatiou  of  his  intention,  that  he  meant  to 
I^^il'"^   give  this  legacy  a  precedency  in  payment  to  his  other  bequests ; 
exempt  from*     and  for  these  reasons :  the  testator  in  directing  the  legacy  to  be 
paid  immediately  after  his  death,  might  merely  intend  to  antici- 
pate the  legal  period  of  payment,  which  is  at  the  expiration  of 
.  one  year  after  his  decease,  and  not  to  give  the  legacy  a  priority 
to  his  other  general  legacies ;  and  then  the  proviso  for  payment 
of  it  out  of  the^r*^  money  to  be  received  after  his  death,  is  conse- 
quential to  that  preceding  direction,  and  of  no  operation.     Hence 
it  appears,  that  the  testator  has  not  so   clearly  expressed  his 
intention  to  give  a  preference  to  the  legacy,  as,  in  this  instance, 
to  authorize   a  Court  of  Equity  to  relax  its  rule  of  abating, 
founded  upon  the  justice  of  §n  equal  contribution,  by  all  the 
general  legatees  (t). 

So  also,  for  the  reason  last  mentioned,  if  a  legacy  be  given  to'^« 
payable  one  month  after  the  testator's  death,  a  second  legacy  to 
B.  payable  six  months  after  the  testator's  death,  and  a  third 
legacy  to  C.  payable  twelve  months  afl^r  the  testator's  decease, 
the  difference  in  times  of  payment  will  not  impart  to  any  of  the 
legatees  such  a  preference  as  to  exempt  them  from  abating  upon 
a  deficiency  of  assets;  because  the  preference  being  confined  to 
payment  only,  is  consistent  with  the  intent  imputable  to  all  testa- 
tors, that  their  several  dispositions  should  be  wholly  satisfied, 
upon  which  presumed  intention  it  is,  that  the  rule  of  contribution 
is  founded.  The  intent,  then,  in  the  present  case,  to  exempt  any 
of  the  legacfes  from  the  operation  of  that  rule,  merely  upon  the 
ground  of  the  different  periods  appointed  for  their  payment,  is,  at 
the  utmost,  conjectural  and  ambiguous,  and  consequently  insufiB- 
cient  to  impart  that  privilege  (J  ). 

So  again,  if  a  testator  expressed  himself  in  the  following  manner: 
**  Imprimis,"  or  "  in  the  first  place"  (A),  I  give  such  a  legacy  to 
A.  and  ^^in  the  next  place,"  or  '^afterwards,"  I  give  such  a  sum 
of  money  to  B. ;  these  words  or  variety  of  expression  (considering 
the  inattention  and  incorrectness  with  which  wills  are  firequently 
drawn,  as  also  the  little  regard  paid  to  nicety  of  expression)  will 
neither  give  A.  a  preference  to  B.  nor  either  of  them  a  priority 
to  other  general  legatees,  so  as  to  exempt  them,  from  the  obliga- 


(t)  Blower  v.  Morret,  2  Yes.  sen.  Lewin  v.  Leunn^  2  Yes.  sen.  417,  and 

420.  Blower  v.  Morret^  ibid,  421 ;  Brown 

(j)  Ibid.  421 ;  4  Mad.  168.  r.  Brown,  1  Keen,  275. 
(A)  Brown.  Y.  Allen,  1  Vem.  31 ; 
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tion  of  abating  with  such  other  legatees.     The  reason  is,  that  the     Abatement, 
words  merely  point  out  the  order  in  which  the  bequests  are  made  cuimsofper- 
in  succession,  and  do  not  impart  with  certainty  an  intention  j*®**^  ^J?  hT* 
to    prefer    one    to   another,     llie    expressions    before    noticed  exeipptfrom. 
are   not  necessarily  inconsistent  with    the   application  of  the 
general  rule  ^f  abatement,  which  is  founded  upon  equality,  but 
they  may  be  satisfied  with  a  construction  compatible  with  the 
admission  of  that  rule.     The  possible  intent  of  the  testator  to 
give   a  preference   by  the  language  he   adopted,  is  judicially 
insufficient  to  accomplish  a  purpose  so.  obscurely  or  doubtfully 
intimated. 

All  the  above  expressions  occurred  in  the  recent  case  of 
Beeston  v.  Booth  (/).  in  which  the  testator  gave  his  personal 
estate  to  executors,  in  the  first  place,  to  pay  debts,  fiineral  and 
testamentary  expenses;  and  in  the  next  place,  three  legacies  to 
B,y  (7.  and  D.  with  legal  interest  from  three  months  after  his 
death,  and  afterwards  to  raise  and  set  apart  three  sums  of  money 
to  be  applied  as  therein  mentioned.  Upon  a  question  of  abate- 
ment, the  Court  declared,  upon  the  principle  before  stated,  that 
none  of  the  legacies  were  entitled  to  a  priority  of  payment,  and 
therefore  that  all  of  them  must  abate  proportionally^  according  to 
the  general  rule. 

Having  considered  certain  expressions  as  not  sufficiently  in-  wben  the  in- 
dicating a  testator's  intention  to  exempt  one  ireneral  legatee  fi:t)m  ^^^  ^  P^* 

"**©       ,  ,  1    If  ?  a  preference 

abatement  m  preference  to  another,  we  shall  next  produce  some  miBcientlj  ap- 
instances  where  the  contents  of  the  will  were  held  to  afibrd  the  JJ*^  contentsof 
requisite  evidence  of  that  intention.  ^«  '»'>ol«  ^W. 

Since  every  testator  is  presumed  to  mean,  that  all  the  l^acies 
g^ven  by  him  shall  be  paid,  it  follows  that  if  there  be  a  deficiency 
of  assets  to  fiilfil  the  intent,  it  is  only  equitable  that  all  of  them 
should  bear  the  loss  in  proportion  to  their  bequests;  and  such 
is  the  rule  as  before  stated.    To  form  exceptions  to  a  rule  so 
founded,  the  testator's  intention  as  collected  firom  his  will,  in  the 
absence  of  appropriate  expression  must  be  clear,  as  appears  fix>m 
the  cases  before  mentioned  and  referred  to.     An  instance  of  the  An  example 
manifestation  of  such  an  intention  may  be,  where  a  testator,  in  tator  has  made 
disposing  of  his  personal  estate,  constitutes  two  residues,  and  ^"^^  residues. 
computes  the  first  after  taking  out  of  it  one  or  more  legacies, 
and  computes  the  second,  afi;er  deducting  other  legacies.     In 
such  a  case,  it  has  been  determined,  that  the  intention   was 


(0  4  Mad.  161 ;  see  also  ThxoaUes      10  Jar.  4Sd,  and  JbJkiuoit  v.  Child^ 
▼.  Foreman^  1  Col.  (C),  409,   aff.      4  Hare,  S7. 
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Abctement  Bufficiently  apparent  to  give  the  first  set  of  legatees  a  preference 
CUimiofptfr  in  payment  to  the  second,  so  as  to  privil^;e  the  former  firom 
ticttlar  genlnral  abating  with  the  latter. 

I<snt6e8  to  06         __, 

exempt ftwn.         The  case  of  Lewin  v.  Lewin  \m\  will  prove  and  illustrate  the 
above  remarks.     A.  having  a  wife  and  two  children,  bequeathed 
to  her  for  life  an  annuity  of  120JL  subject  to  limitations  over,  if 
he  bad  a  son,  &c. :  and  he  afterwards  directed  his  executors  to 
buy,  if  they  could,  the  annuity  in  government  securities  of 
ninety-nine  years,  or  some  other  long  term,  but  if  they  were 
unable  to  do  so,  then  to  purchase  lands  of  the  annual  value  of 
20011  to  be  so  settled  that  the  annuity  should  be  to  his  wife, 
firee  from  taxes,  with  remainders  over.     A,  also  directed  that  if 
he  left  any  child,  his  executors  should  out  of  the  profits  of  his 
regiduary  estate  pay  to  his  wife  301  a  year  for  the  maintenance 
of  such  child.    He  th^n  gave  legacies  to  some  collateral  relations 
and  friends,  and  ordered  aU  the  residue  of  his  real  and  personal 
estates  to  be  placed  out  for  the  benefit  of  his  children,  and  to  be 
paid  to  them  at  their  respective  ages  of  twenty-one  or  marriage. 
There  being  a  deficiency  of  assets,  the  question  was,  whether 
the  wife's  annuity  of  120/.  should  abate  with  the  other  general 
legacies;    and   Lord  Hardwicke  determined    in   the    negative, 
expressly  stating  in  the  subsequent  case  of  Blower  v.  Morret  (n), 
the  governing  reason  for  his  decree  in  the  present,  to  be  ^^  that 
the  testator  had  constituted  two  residues  of  his  estate ;"  and  bis 
Lordship  observed  in  his  judgment  in  Lewin  v.  Lewin  (<?),  that  it 
would  be  an  unreasonable  construction,  and  contrary  to  the  intent 
to  presume  the  testator  meant  the  whole  maintenance  for  his 
children  should  depend  upon  the  contingency,  whether  there 
would  be  any  surplus  after  the  purchase  of  the  annuity,  (the 
whole  of  which  was  to  go  to  the  wife  for  life),  and  after  all  the 
general  legacies  that  he  had  given  to  collateral  relations  and 
fiiends. 

lliat  the  last  observations,  connected  with  the  manner  in 
which  the  two  sets  of  legacies  are  bequeathed,  afibrd  additional 
corroborative  evidence  of  the  testator's  intention  to  give  a  pre- 
ference of  payment  to  the  first  class  is  obvious.  But  had  the 
annuity  been  bequeathed  and  classed  with  the  other  legacies 
without  any  mark  of  discrimination,  then  it  should  seem,  for  the 
reason,  detailed  in  a  preceding  page  (/?),  that  although  its  object 


(m)  2  Ves.  sea.  Aid.  (o)  IbicL  417. 

(n)  2  Ves.  sen.  421.  (p)  Ante,  p.  422. 
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were  a  provision  for  a  wife,  it  would  not  have  been  exempted     Abatement.' 

from  abatement  with  the  other  general  legaciea  ddmsofpar- 

In  the  recent  case  of  Johnson  v.  Johnson  (q\  the  testatrix  after  ^^•^  general 

^^  legatees  to  bo 

giving  to  her  nephew  a  legacy  of  QfiOOl  3L  per  cent  reduced  extaipt  from, 
annuities  added — ^' it  is  my  will,  and  I  hereby  direct  that  such 
legacy  shall  not  be  subject  to  any  reduction  for  legacy  duty  or 
other  charges,  and  that  the  same  shall  be  assigned  or  transferred 
to  him  before,  and  in  preference  to  any  other  legacies  or  bequests 
given  by  me,  out  of  or  as  part  of  my  32.  per  cent  reduced  an- 
nuities." The  testatrix's  3L  per  cebts.  proving  insufficient  to 
provide  for  all  the  legacies  given  out  of  them,  the  question  arose- 
whether  the  legacy  to  the  nephew  was  liable  to  abate  in  pro- 
portion to  the  other  legacies.  Sir  L.  Shadwelly  V.  C,  referring 
to  the  expressions  above  cited,  was  of  opinion,  that  the  legacy 
in  question  was  not  liable  to  abate,  but  must  first  be  paid 
in  full. 

The  case  of  Pepper  v.  Bhomfield  (r),  is  an  instance  in  which 
Sir  Edward  Stiff den^  C.  (I.)  looking  at  the  whole  of  a  very  com- 
plicated will,  held  that  there  appeared  an  intention  that  a  gift  of 
the  interest  of  a  sum  of  5,0001  to  the  testator's  wife,  should  have 
a  priority  over  other  legacies ;  and  the  testator's  assets  proving 
insufficient  to  pay  all  the  legacies  his  Lordship  gave  effect  to  that 
intention. 

Another  instance  of  intention  sufficiently  manifest  to  prefer  Another  in- 
one  class  of  legatees  to  another  may  be,  when  a  testator,  after  fejl^^^^*'*'*" 
bequeathing  several  legacies,  states  his  supposition  of  there  being  where  addi- 
still  a  residue  of  his  estate,  and  then  proceeds  upon  that  idea  to  are^given^upoii 
jrive  more  le^racies  either  in  his  wiU  or  by  a  codicil ;  in  such  a  thetesutor's 

,  ,  _    erroneous  sop* 

case  if  the  assets  be  deficient  to  satisfy  all  the  bequests,  the  second  position  of  there 
set  of  legatees  alone  must  contribute  to  supply  the  deficiency;  ^^^^^^ 
for  they  are  not  entided  to  call  upon  the  others  to  join  in  the  preceding  dais 
abatement,  and  upon  the  principle  of  the  testator's  intent  being  ^  «§?•*''•■• 
clear  to  give  the  second  class  of  legacies  only,  if  there  remained  a 
sufficient  fund  for  their  payment,  afljer  satis&ction  of  those  first 
bequeathed. 

A  question  of  this  kind  occurred  in  the  Attorney  General  v. 
Robins  (s)y  in  which  the  testator  after  giving  several  legacies 
mentioned  towards  the  conclusion  of  his  will,  that  he  appre- 
hended there  would  be  a  considerable  surplus  of  his  personal 
estate  beyond  what  he  had  before  disposed  of  in  legacies ;  for 

(g)  14  Sim.  313.  (0  2  P.  Wms.  23 ;  see  also  Stan- 

(r)  3  Dr.  &  W.  499.  men  v.  HaUUey,  12  Sim.  42. 


430  General  Legacies  [Ch.  vii. 

Abstement.  which  reason  he  gave  several  others.  Afler  this  he  gave  further 
Claims  of  par-  legacies  in  a  codicil  amounting  to  I60t  which,  upon  a  deficiency 
ticulargener^  of  assets  as  the  event  happened,  were  to  be  paid  out  of  200t 
exempt  from,  given  by  the  will  to  charitable  purpose&  The  Master  of  the  Bolls 
determined  that  the  legacies  given  at  the  latter  end  of  the  will 
being  upon  a  presumption  that  there  would  be  a  surplus,  but 
founded  in  a  mistake,  should  be  postponed  to  those  previously 
bequeathed:  and  in  regard  to  the  legacies  in  the  codicil,  the 
Court  observed,  that  as  a  codicil  is  part  of 'the  will,  bequests  in 
both  should  proportionally  abate;  but  that  in  the  present  case, 
when  the  testator  in  the  latter  part  of  his  will  said,  that,  since  he 
apprehended  there  would  be  a  considerable  surplus,  he  gave 
additional  legacies,  the  same  apprehension  must  be  intended  to 
continue  when  he  made  the  codicil;  and  the  l^acies  in  it  should 
take  place  only  out  of  the  supposed  surplus,  were  it  not  for  the 
latter  part  of  the  codicil  in  the  present  case,  directing,  in  case  of 
a  deficiency  of  assets,  the  legacies  it  contained  should  be  paid 
out  of  the  200L  given  by  the  toill  for  charitable  piurposes,  a  legacy 
which,  in  the  event  that  happened,  could  not  take  efiect  to  its 
full  extent.  Hence  it  appeared  that  by  the  reference  to  the  will, 
and  a  stibstitution  of  the  legacies  in  the  codicil  for  part  of  one  in 
the  first  class  bequeathed  by  such  will,  in  the  event  of  a  want  of 
assets  to  pay  in  fiill  the  benefits  given  by  the  codicil,  the  testa- 
tor's meaning  was  sufficiently  evinced,  that  both  these  sets  of 
legacies,  viz.  those  of  the  first  class  in  the  will,  and  those  in  the 
codicil  should  be  equally  pmd;  and,  consequently,  that  all  of 
them  should  abate  in  proportion.     Again — 

In  the  case  of  Beeston  v.  Booth  (o),  the  testator,  after  giving 
two  sets  of  legacies,  directed  that  after  payment  of  those  bequests 
and  of  his  debts,  his  executors  and  trustees  should  be  possessed 
of  his  residuary  estate,  if  not  exceeding  1,0002.  in  trust  for  B, ; 
but  if  it  were  more,  and  not  beyond  1,5001,  in  trust  for  B.  and 
C;  and  that  if  such  residue  exceeded  1,500^,  then  in  trust  to 
pay  the  fiirther  legacies  therein  given  (specifying  their  amounts); 
and  the  surplus  if  any,  to  jD.,  with  a  direction,  that  if  the  r^due 
were  insufficient  to  pay  those  legacies,  the  persons  to  whom  they 
were  bequeathed  should  proportionally  abate.  Upon  a  con- 
siderable deficiency  of  assets,  one  of  the  questions  was,  whether 
the  abatement  should  be  general,  as  well  by  the  two  sets  of 
legacies  given  before  the  disposition  of  the  residue,  as  by  the 
third    set    bequeathed    in    distributing  such    estate;    and  the 


(0  4  Mad.  162, 170. 
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Court  determined  that  the   two  first  classes  of  legatees  were     Abaiement. 
entitled  to  a  preference  of  pajment  to  the  third  class;  and  conse-  claims  of  pw- 
qaently,  that  the  latter  could  claim  nothing,  unless  there  remained  j'^^^  ^^^^ 
a  surplus  after  full^  satisfying  the  testator's  debts,  and  the  two  exempt  from. 
first  sets  of  legacies ;  as  the  intention  was  clear,  that  the  third 
class  was  to  be  payable  only  in  the  event  of  there  being  a  surplus, 
as  before  described. 

A  similar  question  arose  in  the  recent  case  of  Brown  v. 
Broum(u)\  there  the  testator  gave  1,000Z.  to  trustees  upon  trust 
after  investment  to  pay  the  interest  to  his  wife  for  life,  and  after 
her  death,  he  directed  that  the  1,0001,  or  the  securities  in  which 
it  might  be  invested,  should  become  part  of  his  personal  estate, 
and  be  applicable  to  the  trusts,  or  payment  of  the  legacies  given 
by  his  will:  he  then  gave  a  legacy  of  6Q0h  in  trust,  for  N.  M.y 
and  his  wife,  for  their  Uves  in  nearly  the  same  words.  The 
testator's  estate,  not  being  sufficient  to  pay  all  the  legacies^  the 
question  was,  whether  the  above  legacies  were  entided  to  priority,  or 
to  abate  with  the  other  legacies.  Lord  Langdale^  M.  R.,  decided 
in  fiivour  of  the  priority  of  the  two  legacies,  observing,  that  if  the 
testator  had  contemplated  that  all  his  I^acies  would  be  at  once 
satisfied,  it  would  have  been  unnecessary  to  direct,  that  the  two 
legacies  in  question,  should  be  applicable  after  the  decease  of 
the  legatees,  to  the  payment  of  the  legacies  given  by  his  will;  and, 
that  there  was  no  way  in  which  effect  could  be  given  to  the 
words  used  by  the  testator,  but  by  giving  priority  to  the  two 
legacies.  ^ 

The  last  point  to  be  considered,  in  determining  whether  a 
general  legacy  is  entitled  to  a  preference  in  payment,  so  as  to 
be  privileged  firom  abating  with  other  legatees  as  previously 
observed  (»), — is, 

■ 

3.  Whether  there  be  any  valuable  consideration  for  the  testa-  s.  ^flbct  u  to 

mentarygift.  ...  '^^^W 

When  a  general  legacy  is  given  in  consideration  of  a  debt  gacyisfonnded 
owing  to  the  legatee,  or  of  his  relinquishing  any  right  or  interest,  cSoridwit^iL^ 
since  the  bequest  is  not  made  as  a  bounty,  like  other  general 
bequests,  but  as  purchase  money  for  the  collateral  right  or  inter- 
est, it  will  be  entitled  to  a  preference  of  payment  to  the  other 
general  legacies,  which  are  merely  voluntary. 

Suppose,  then,  a  sum  of  money  to  be  bequeathed  to  B.  in  the  No  abateneiit 
event  of  his  conveying  a  particular,  estate  to  C. ;  B.  has  an  option  tionls^umxed 

(tt)  1  Keen,  275.  (v)  AnU^  p.  415. 
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Abatement  of  acceding  to  the  terms,  and  if  he  do  so,  the  transaction  amounts 
Claims  of  par^  ^  ^  contr<ict  for  a  valuable  consideration,  and  the  legatee  will  not 
ticular  general  be  under  the  necessity  of  abating  proportionally  with  other  general 
exempt  from,  legatees  (t/?).  The  law  is  the  same  when  a  general  bequest  is 
to  the  gift  for  niadc  bj  the  testator  to  his  wife  in  lieu  of  dower;  for  her 
the  lef^atee  to  election  to  accept  the  legacy  places  her  in  the  situation  of  a 
foable  interest  purchaser  of  what  is  given  her  by  the  wilL 

As  a  widow.  The  case  oiBurridge  v.  Bradyl{x)wa8  decided  upon  the  above 

wer.  principle  (y).  There  amongst  other  legacies,  the  husband  be- 
queathed 3,4001  to  his  executors  to  purchase  exchequer  bills  for 
ninety-nine  years,  to  be  enjoyed  by  his  wife  for  life,  "  she 
releasing  her  dower."  Lord  Cauoper  said,  that  the  3,40()il  should 
be  preferred  to  the  other  legacies,  which  must  be  lost  if  the  assets 
were  insufficient  to  pay  them. 

So  in  BlaiDer  v.  Morret  (z),  the  husband  made  some   testa- 
mentary gifts  to  his  wife  and  other  persons,  and  after  giving  a 
general  legacy  of  5002.  to  her,  declared  that  the  bequests  made 
in  her  favour  were  in  lieu  and  satisfaction  of  all  dower  and  thirds^ 
to  which  she  might  be  entitled  at  law  out  of  his  real  and  personal 
estates.     Lord  Hardxoicke  declared,  that  the  wife's  abandonment 
of  her  legal  rights  would  entitle  her  to  payment  of  the  whole  of 
the  benefits  which  were  given  to  her  under  the  will,  in  prefer- 
ence to  other  general  legatees. 
But  the  rights        It  must  be  remarked,  that  as  it  is  the  surrender  of  existing 
stipulated  for     rights  or  claims,  which  gives  the  preference  to  the  legatee,  it  is 
by  the  tester    necessary  that  those  rights  or  claims  should  be  subsisting  at  the 
sisting  at  his     testator^s  death ;    for  example,   suppose  a  wife,  were  barred  of 
death  5  dower  and  thirds  by  a  jointure.  Lord  Hardvncke  said,  he  would 

not  consider  the  wife,  to  be  a  purchaser  of  the  testamentary  pro- 
visions, but  that  the  words  requiring  a  release  of  such  rights  were 
only  of  course,  and  amounted  to  nothing  (a). 

So  if  the  testator  leave  no  real  estate,  a  legacy  to  the  widow 
in  lieu  of  dower  has  no  priority  over  other  legacies  (6). 
and  though  the  If,  however,  the  wife  be  entitled  to  dower  and  thirds^  and  a 
iJU'^lSe  of  kga^^y  b«  given  to  her  in  satisfaction  of  them,  it  will  not  be 
those  rights,  excluded  from  a  preference  in  payment  to  other  legacies,  although 
will  not  be        the  amount  of  the  bequest  happen  to  exceed  the  value  of  those 

limited  to  that 
▼aloe. 


(10)  2  Ves.  Ben.  422.  (z)  Ibid.  420. 

(x)  1  P.  Wmt.  127;  see  also  Heath  (a)  Ibid.  422 ;  see  also  DameB  v. 

v.  Dendyy  1  Russ.  543.  Bush,  1  Yo.  341. 

(y)  2  Yes.  sen.  422.  (6)  Acey  v.  Simpionj  5  Beav.  35. 
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rights ;  for  the  testator  is  the  only  and  best  judge  of  the  price  at     Abatcmcot. 
which  he  is  desirous  to  become  the  purchaser  of  them.  General  \eeh~ 

Accordingly,  in  Davenhill  v.  Fletcher  {c\  A.  bequeathed  an  ^^^f***^*^- 
annuity  to  his  wife  for  life,  to  be  paid  out  of  a  freehold  estate, 
also*  the  use  of  his  house,  with  the  furniture  and  linen.  He 
further  gave  to  her  5001,  which,  with  the  annuity,  he  declared 
to  be  ^'  in  full  of  what  she  should  or  might  claim  for  dower  and 
thirds  out  of  his  real  or  personal  estate."  There  was  a  deficiency 
of  assets  to  pay  debts  and  legacies,  and  the  question  was,  whether 
the  50011  should  abate  with  the  other  legacies.  For  the  abate- 
ment two  arguments  were  used : — 1st,  that  the  words  in  fvU  of 
doweTf  &C.  were  not  inserted  to  give  the  wife  an  advantage,  but 
merely  to  signify  that  she  should  not  have  both  dower  and  the 
legacies,  and  that  since  the  500/.  would  abate  without  those 
expressions,  so  ought  that  sum  to  do  with  them : — 2dly,  that  the 
legacies  exceeded  the  wife's  dower,  and  therefore  the  5001  ought 
to  abate.  To  these  arguments  Sir  Thomas  Clarke^  M.  R., 
answered,  that  although  there  was  weight  in  the  observations, 
which  would  deserve  consideration,  if  the  point  were  res  integra  ; 
yet,  as  the  law  had  been  settled  to  the  contrary  by  the  two  cases 
of  Burridge  v.  Bradyl  and  Blower  v.  Morret  (d)^  his  Honor 
declared,  that  the  wife  was  entitled  to  the  legacy  without  abate- 
ment 

A  similar  determination  was  made  by  Lord  Giffordy  M.  R.,  in 
the  case  of  Heath  v.  Dendy  {e). 

By  the  12th  Section  of  the  3  &  4  Wm.  4,  c.  105,  it  is  enacted 
that  nothing  in  the  act  shall  interfere  with  any  rule  of  Equity, 
or  of  any  Ecclesiastical  Court,  by  which  legacies  bequeathed  to 
widows  in  satis&ction  of  dower  are  entided  to  priority  over  other 
legatees. 

We  now  come  to  the  last  subject  proposed  for  consideration  in 
this  section,  namely, — 

4.  The  abatement  of  general  legacies  of  stock,  Genenl  Icga. 

In  cases  where  stock  is  bequeathed  as  a  general  legacy,  and  ^^^*^' 
the  legatee  is  called  upon  to  abate  with  other  general  legatees, 
the  abatement  will  be  regulated  by  the  value  of  stock  at  the  end 
of  one  year  next  after  the  testator's  death.     An  instance  of  this 
occurred  in — 


(c)  Ambl.  244,and  see  2  Yes* sen.      430,  statodMjifti,  p.  492. 

422.  (e)  1  Boas.  543;  see  also  NoreoU 

(d)  I  P.  Wins.  125 ;  2  Yes.  sen.      v.  Oordom,  14  Sim.  258. 
YOU  I.  F  F 
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Power  of  ex-  Bhckshaw  V.  Rogers  (/),  in  which  a  testaUHr  gave  200Z.  con- 
or"^wJo  the^  sols  to  B,  to  keep  a  monument  in  repair;  and,  by  a  codicil,  he 
assets.  gave  the  interest  of  300/1  to  C.  for  life.    The  assets  being  defi- 

cient, Lord  Thurhw  decreed  that  B,  and  C  should  abate  in 
proportion,  and  he  directed  the  Master  to  inquire  into  the  value 
of  the  stock  at  the  end  of  a  year  after  the  death  of  the  testator. 

Having  in  the  preceding  section  discussed  the  rule  of  abate- 
ment as  applicable  to  general  legatees,  when  a  deficiency  of  assets 
occurs ;  the  subject  which  next  presents  itself  for  consideration 

IS,— 

Sect.  II.  The  rights  of  general  legatees  to  follow  specific 
assets  in  the  possession  of  a  stranger,  when  they  have 
been  pledged  or  disposed  of  by  the  executor,  and  the 
produce  wasted. 

General  power  It  IS  a  general  rule  of  law  and  of  equity,  that  an  executor  may 
ftllur^Sffo^  dispose  of  his  testator's  assets ;  over  which  he  has  an  absolute 
the  assets.  power,  and  that  they  cannot  be  followed  by  creditors,  much  less 
by  legatees,  into  the  hands  of  the  alienee.  The  principle  is 
necessity,  arising  fix)m  the  office  to  which  the  executor  is  appointed, 
t.  e.  to  perform  the  vriU  in  paying  debts,  &c.  duties  which  he 
could  not  carry  into  execution,  if  persons  dealing  with  him  in 
the  disposition  of  the  estate,  were  not  protected  fix>m  an  after 
reckoning  at  the  instance  of  creditors  and  legatees  (jg).  Hence  it 
follows,  that  if  the  act  of  the  executor  be  consistent  with  his 
character  and  duty  as  such,  it  cannot  be  impeached ;  for,  when 
he  sells  any  of  the  assets,  the  law  presumes  the  disposition  to  have 
been  made  to  answer  the  purposes,  for  which  he  was  invested 
with  the  power  of  sale;  and  in  so  doing,  the  executor  performs 
that  act  which  is  necessary  to  his  authority,  and  therefore  lawfiil, 
just,  and  right  Such  is  the  general  rule  of  law  and  equity  upon 
The  power  not  this  subject  But  i^ither  jurisdiction  will  permit  the  rule  to  be 
peAe^°  ^  abused,  so  as  to  protect  a  disposition  founded  in  fi-aud,  or  a  trans- 
action amounting  to  a  breach  of  trust  concerted  between  the 
executor  and  his  vendee.  Yet  the  latter  is  not  obliged  to  ascer- 
tain whether  in  the  particular  instance  the  executor  is  discreetly 


(/)  Cited  by  the  Master  of  the  L.  Shadwellj  V.  C,  in  Avther  v. 

BoUs  in  Simmons  v.  VaOance^  4  Bro.  Aitther,  13  Sim.  439. 

0.  C.  349,  and  see  KeyUtige'B  caoe,  (g)  Whale  v.  Boa^  4  Term  Rep. 

1  £q.  Ca.  Abr.  239,  pL  25,  stated  625,  in  notis;  Farr  v.  Amnox,  iUd. 

infra ;  see  also  the  judgment  of  Sir  630. 
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ezerasinghis  power.     It  is  suflBcient^  if  the  purchaser  be  not  Power  of  cz. 
privy  to  a  breach  of  trust,  nor  engage  in  a  transaction  with  the  ^^^2-^*^^^ 
executor,  which  is  in  its  nature  incompatible  with  a  legitimate  assets. 
administration  of  the  testator's  estate.     In  order  to  exemplify  the 
above  remarks,  it  is  proposed  to  consider — 

1.  Some  of  the  transactions  of  an  executor  which  have  been 
supported  under  his  general  power  to  dispose  of  the  testator's 
personal  estate. 

Since  an  executor  is  legally  authorized  to  dispose  of  the  assets^  Instances  of 
the  person  dealing  with  him  for  their  purchase  does  so  upon  the  ecuton.  ^'* 
credit  of  that  authority,  so  that,  if  the  purchaser  have  merely 
notice  of  the  will,  or  of  its  contents,  or  that  he  is  dealing  with  an 
executor,  none  of  those  circumstances  alone  will  enable  creditors 
or  legatees  to  defeat  the  transaction.  The  personal  fund  in  the 
possession  of  the  executor  being  liable  to  debts,  the  purchaser 
has  a  right  to  assume,  that  the  sale  made  by  the  executor  is 
necessary  and  proper.  He  is  not  obliged  to  inquire  and  inform 
himself  whether  all  the  debts  have  been  paid ;  and  although  that 
may  have  been  the  case,  yet,  if  it  were  unknown  to  the  pur- 
chaser, the  general  power  and  dominion  of  the  executor  over  the 
assets  will  protect  the  sale  and  purchase ;  so  that,  whether  the 
subject  disposed  of  be  part  of  the  general  estate,  or  chattels 
specifically  bequeathed,  neither  the  general  nor  specific  legatees 
can  deprive  the  purchaser  of  the  benefit  of  his  contract 

Thus,  in  Humbk  v.  Bill  (A),  the  first  material  case  upon  the 
subject,  the  testator,  having  a  term  of  twenty-one  years  in  a 
printing  office,  directed  2,000/.  to  be  raised  out  of  the  profits 
for  his  daughter  and  her  children.  The  executor  mortgaged  the 
term  to  B.,  who  assigned  it  to  C ;  and  the  Court  of  Chancery 
determined  upon  the  general  power  of  an  executor  to  dispose  of 
the  assets,  that  C  was  entitled  to  the  benefit  of  the  mortgage. 
Although  this  decree  was  reversed  by  the  House  of  Lords  (i), 
the  propriety  of  such  reversal  has  been  dissented  firom  by  suc- 
ceeding Judges;  viz.  by  Sir  Joseph  Jekyll  in  £u>er  v.  Corbet  (J) ^ 
and  by  Lord  Ahanley  in  Andrew  v.  Wrigley  (A),  who  said,  he 
should  hardly  have  assented  to  the  reversal  of  the  decree,  the 
cause  of  which  he  ascribed  to  the  particular  circumstances  of 
the  case,  and  not  as  having  any  allusion  to  the  usual  instance  of 


(A)  2  Yem.  444;   1  Eq.  Ca.  Abr.  (J)  2  P.  Wins.  149. 

85S,  pi.  4^8.  a  (A)  4  Bro.  C.  C.  187. 

(t)  3  Bro.  Pari.  Ca.  5,  Svo.  ed. 
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an  executor  mortgaging  the  property  of  his  testator,  which  might 
or  might  not  be  for  the  purposes  of  the  wilL  His  Honor  also 
made  a  farther  and  a  very  material  observation :  that  when  the 
decree  was  set  aside,  there  was  no  lawyer  in  the  House  of  Lords, 
unless  perhaps  Lord  Samers.  Since  that  case,  however,  the 
power  of  an  executor,  when  there  are  debts,  to  dispose  of  the 
assets,  whether  specifically  bequeathed  or  not,  so  as  to  impart 
a  good  title  to  a  purchaser,  has  been  established  by  a  variety 
of  cases,  as  will  appear  in  the  sequel 

Accordingly,  in  the  case  of  JSwer  v.  Corbet  (Z),  the  specific 
devisee  of  a  term  for  years  endeavoured  to  follow  it  into  the  hands 
of  a  purchaser  fi-om  the  executor,  but  Sir  Joseph  JekyU  dismissed 
the  bill,  upon  the  principle  before  stated. 

The  last  case  was  immediately  followed  by  that  of  Burting  v. 
Stonard  (m),  in  which  the  testator  bequeathed  one-third  part  of 
his  personal  estate  (some  of  which  consisted  of  terms  for  years) 
to  such  of  his  children  as  should  be  living  at  his  wife  s  death, 
and  appointed  her  executrix,  naming  B,  overseer  of  his  will, 
with  a  small  legacy  for  his  care  and  trouble.  The  wife  sold  the 
leasehold  to  B.  and  the  transaction  was  established  by  the  decree 
of  Sir  Joseph  Jekyll,  who  observed,  that  the  case  was  not  so  strong 
as  the  last,  since  there  was  nothing  specific  nor  any  particular 
lease  devised  to  the  children. 

The  cases  which  have  been  cited  are  those  of  sales  only.  But 
the  executor's  power  of  absolute  disposition  necessarily  includes 
that  of  mortgaging  or  pledging  the  testator's  estate ;  a  mode  of 
dealing  with  the  assets  which  (although  according  to  some  dicta, 
suspicious),  when  properly  adopted,  may  be  very  beneficial  to 
legatees,  by  preserving  the  property  entire,  when  the  demands 
upon  it  are  only  of  small  amount  The  act,  therefore,  of  pledging 
or  mortgaging  the  estate  is  consistent  with  a  due  administration 
of  the  assets ;  and  there  is  no  reason,  upon  any  implication  of 
fi^ud,  to  deprive  the  executor  of  that  power  and  to  defeat  the 
title  of  a  bond  fide  pledgee  or  mortgagee.  In  Scott  v.  Tyler  («), 
Lord  Thurlow  expressed  himself  to  the  following  efiect:  "It  is 
of  great  consequence  that  no  rules  should  be  laid  down  here, 
which  may  impede  executors  in  their  administration,  or  render 
their  disposition  of  the  testator's  effects  unsafe  or  uncertain  to  a 
purchaser;  his  title  is  complete  by  sale  and  delivery ;  u^Aa^  ^comes 


(0  2  P.  Wms.  148. 
(m)  Ibid.  150;  Bee  also  Langley 
V.  Lord  Oxford^  Amh.  17,  and  Sugd. 


V.  &  P.  Ch.  XVn.  sect.  n. 
(n)  2  Dick.  725. 


Sect,  n.]  to  follow  the  Assets.  437 

of  the  price  is  of  no  concern  to  him:    this  observation  applies  Power  of  ex- 
equally  to  mortgdges  or  pledges,  and  even  to  the  present  instance,  «cuto«  to  sell 
where  assignable  bonds  were  merely  pledged  without  assignment"  assets. 
Hence  it  appears,  that  if  the  title  of  the  pledgee  or  mortgagee  be  and  the  secu- 
purely  equitable^  a  Court  of  Equity  will  enforce  his  security  not-  |^*^^J  *^°*^J* 
withstanding  the  executor  may  have  misapplied  the  consideration  able,  will  be 
money  {o).     The  power  of  an  executor  to  pledge  or  mortgage  his 
testator's  estate  has  never  been  seriously  doubted,  and  even  to  even  for  their 
pay  his  own  debts,  if  the  intention  be  unknown  to  the  alienee  (/)).  unknown  to 
The  questions  which  have  arisen  and  been  decided  were,  whether  *J»eoce- 
the  transactions  as  between  the   executor  and  the  pledgee  or 
mortgagee  were  bond  Jide  or  not 

Some  Judges  have  expressed  opinions,  that  the  power  of  an  SenMe  it  will 
executor  to  dispose  of  the  assets  may  be  restricted,  so  as  to  make  tion  of  ezecu- 
it  necessary  for  a  purchaser,  mortgagee  or  pledgee,  to  see  that  *<>"*  general 
the  money  is  properly  applied ;  as,  when  the  executor  does  not  posal,  thouch 
take 3 the   personal   estate   merely  as  executor,  but  as  a  trustee  esutcsbe riven 
also,  by  direct  bequest,  upon  particular  trusts  declared  by  the  «/»» trwu 
testator. 

Thus  in  ETUot  v.  Merriman  (q)y  according  to  Bamardiston^s 
Report,  it  is  said  by  the  Master  of  the  Rolls,  '^that  personal 
estate  may  be  clothed  with  such  a  particular  trust,  that  it  is 
possible  the  Court  of  Chancery  in  some  cases  may  require  a  pur- 
chaser to  see  the  money  rightly  applied:"  a  declaration  approved, 
as  it  seems,  by  Lord  Kenyon^  M.  R.,  in  Bonney  v.  Ridgard  (r). 
But  such  a  trust  has  not  yet  occurred  and  received  the  stamp  of 
judicial  authority.  It  is  indeed  difficult  to  conceive  how  such  a 
trust  could  be  filmed  to  produce  the  effect  supposed  to  belong  to 
it ;  foi^lwhatever  be  the  trust  declared  of  the  personal  estate,  the 
executor  must  first  take  it  in  that  character  to  pay  the  testator's 
debts,rand  then,  as  incident  to  such  obligation,  he  must  have  the 
power  of  disposition  over  the  assets.  He  may,  therefore,  sell  or 
pledge  them,  and  the  purchaser  or  mortgagee  in  dealing  with 
him  is  under  no  necessity  of  providing  that  his  money  shall  be 
applied  to  the  purposes  of  the  will,  the  administration  of  the  fund 
belonging  ex  officio  to  the  executor.  It  being  settled  that  the 
purchaser  or  mortgagee  is  not  required  to  see  his  money  appro- 
priated in  the  discharge  of  debts,  nor  to  examine  whether  there 
be  any  or  not,  the  possibility  of  their  existence  at  the  period  of 
the  transaction  (although  all  of  them  may  have  been  satisfied 


(o)  See  17  Ves.  167.  (q)  Barnard.  Rep.  81. 

(p)  2  Vea.  sen.  268.  (r)  4  Bro.  C.  C.  130 ;  1  Cox,  145. 
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without  his  knowledge)  will  support  his  title  under  the  executor. 
If  then  the  purchaser  or  mortgagee  be  not  obliged  to  take 
care  that  the  money  is  applied  in  payment  of  debts,  it  would 
be  unreasonable  to  require  him  to  look  fiirther,  and  to  make  him 
responsible  for  neglecting  to  see  the  money  appropriated  accord- 
ing to  the  trusts  of  the  will,  whether  they  be  engrafted  upon  his 
office  .as  the  executor,  ar  the  personal  estate  be  bequeathed  to 
another  person  upon  those  trusts;  'the  legal  interest  in  each  case 
continuing  in  the  executor  until  all  the  debts  be  paid;  and  there 
appears  to  be  no  more  reason  in  those  cases  to  permit  the  cestui 
que  trusts  to  follow  the  assets  in  the  hands  of  the  purchaser  or 
mortgagee,  when  the  executor  has  misapplied  the  money,  than 
in  ordinary  cases,  in  which  we  have  seen  that  claim  to  be 
inadmissible  to  general  and  specific  legatees. 

Lord  Hardwiche  expressed  his  opinion  to  the  above  effect  in 
Mead  v.  Orrery  (5),  a  case  in  which  the  testator  devised  to  his 
executors,  and  their  heirs,  &c.,  all  his  residuary  real  and  personal 
estates  in  trust  to  pay  debts,  with  a  direction  to  make  equal 
division  of  the  surplus  among  his  five  children.  One  objection 
taken  to  a  mortgage  made  by  the  executors  was,  that  they  were 
to  be  considered  trustees^  and  that  the  whole  of  the  testator's 
personal  estate  was  affected  by  the  trusts,  which  rendered  it 
necessary  for  a  purchaser  or  mortgagee  to  see  not  only  that  the 
money  was  properly  applied,  but  that  the  transaction  was  such, 
as  was  authorized  by  the  trusts,  notwithstanding  the  general 
power  of  executors  to  dispose  of  the  assets  in  payment  of  debts 
in  the  absence  of  an  express  trust,  and  the  safety  of  a  pinrchaser 
or  mortgagee  in  taking  the  property  firom  them  without  attending 
to  their  application  of  his  money ;  the  trust  in  the  present  case 
being  (as  it  was  insisted)  an  exception  to  the  rule.  But  Lord 
Hardwiche  was  of  a  different  opinion,  judiciously  observing^  that 
the  manner  of  devising  did  not  alter  or  restrain  the  power  of 
executors  over  the  personal  estate,  and  that  the  substance  of  the 
bequest  was  only  an  appointment  of  executors,  vnth  a  gift  to 
them  of  the  surplus  fund  to  be  divided  among  the  children  (^). 

The  case  of  EUot  v.  Merriman  (m),  in  which  the  Master  of  the 
Rolls  expressed  himself  as  before  mentioned  in  regard  to  the 
possibility  of  creating  a  trust  of  personal  estate,  which  might 
impose  upon  a  purchaser  or  mortgagee  the  necessity  of  attending 
to  the  application  of  the  money,  contains  an  opinion  hardly  to 


(«)  3  Atk.  235,  239. 
(0  See  17  Ves.  167. 


(m)  2  Atk.  42 ;  Barnard,  78,  81 
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be  reconciled  with  the  other  pronounced  by  him  in  his  jtidg-  Power  of  ex. 
ment :  for  that  was  a  case  where  the  testator  devised  his  personal  ®<^"*j*"  *°  •«** 

'  ^         ^  *  or  pledge  the 

estate^  together  with  his  real,  to  the  executor,  absolutely  charged  assets. 
(equivalent  to  a  trust)  with  the  payment  of  debts  and  legacies.  Exceptions  to. 
And  yet  that  charge  or  trust  did  not  appear  to  the  Master  of  the 
Rolls  sufficient  to  render  it  necessary  for  a  purchaser  of  part  of 
the  assets,  consisting  of  leasehold  property,  to  see  to  the  appli- 
cation of  the  purchase  money.  His  Honor  said,  ^'that  as  to 
the  leaseholds^  they  are  out  of  the  case ;  for,  if  a  man  purchase 
such  an  estate  from  an  executor,  the  trust  no  longer  continues 
upon  the  land ;  since,  if  money  be  wanting,  an  executor  must 
sell.  To  entertain  a  doubt  to  the  contrary  would  make  it  im- 
possible for  an  executor  to  raise  assets,  as  no  person  would 
venture  to  buy.  The  Court  (continued  his  Honor)  chooses 
rather  to  abide  by  its  general  rules,  than  to  let  in  nice  dis- 
tinctions in  order  to  relieve  particular  persons,  though  even  in 
the  case  of  creditors  themselves." 

It  may  probably  be  considered,  for  the  reasons  before  stated.  Probable  result. 
and  in  reference  to  the  last  observation  respecting  the  propriety 
of  adhering  to  general  rules,  that  it  is  of  no  consequence,  with 
reference  to   the  power  of  executors  to  dispose  of  the  assets, 
whether  they  be  bequeathed  upon  trust  or  not  (t?). 

The  principle  upon  which  an  executor  is  allowed  at  law  and 
in  equity  so  extensive  a  power  over  property^  which  he  derives 
from  the  testator,  is  the  necessity  of  enabling  him  to  execute  his 
office  and  trusty  and  of  preventing  the  inconvenience  of  impli- 
cating third  persons  in  inquiries  as  to  the  application  of  the 
money  produced  by  conversion  of  the  estate.  But  that  principle 
will  not  protect  transactions  between  the  executor  and  a  stranger, 
where  the  latter  is  involved  with  the  executor  in  the  commission 
of  a  breach  of  trust,  or  in  a  devastavit  We  shall  therefore 
proceed  to  consider — 

2.  Under  what  circumstances  legatees  may  or  may  not  defeat  or  exceptions 
a  sale  or  mortgage  made  by  an  executor,  under  his  general  power  ^^„tJ^''^'^  **^ 
to  dispose  of  the  assets,  when  he  has  misapplied  the  proceeds.        sell  or  pledge 

That  a  legatee,  whether  general,  specific,  oi:  residuary,  is     **"*®*' 
entitled  to   follow  the  assets,  appears   to   be  now  settled  (to): 
and  it  seems,  that  those  cases  only  will  form  exceptions  to  the 
general  power  with  which  executors  are  invested  to  dispose  of 
■        —  ■■     --•. ' 

(v)  SeoU  V.  T^ler,  2  Dick.  712;  (w)  HUl  v.  iSim/won,  J  Yes.  152  ; 

2  Bro.C.  C.  431,  S.  C.  M'Leod  v.  Drummondy  17  Ves.  169.    • 
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the  testator's  estate,  that  are  founded  iti  drcamstances  showing 
or  impljiug  coIlusioD  between  a  purchaser  or  mortgagee  and  the 
executor;  so  as  to  implicate  the  former  in  a  charge  of  partici- 
pating with  the  latter  in  an  improper  conversion  and  application 
of  the  estate.  That  the  executor  may  waste  the  money  is  Twi 
alone  sufficient  to  invalidate  his  sale  or  mortgage  of  the  property. 
In  order  to  produce  that  effect,  it  must  be  shewn,  that  the  pur- 
chaser or  mortgagee  was  active,  and  participated  in  a  breach  of 
tnist  or  devastavit  committed  by  the  executor.  In  short,  it  is 
conceived  that  the  purchaser  or  mortgagee  must  not  concur  in 
any  act,  which  manifests  from  the  transaction  itself  that  it  is  not 
a  legitimate  mode  of  administering  the  estate;  it  making  no 
difference,  whether  he  be  to  derive  benefit  from  it  or  not;  for 
the  nature  of  the  transaction  imparts  notice  to  him  that  the 
executor  is  dealing  with  the  assets  not  in  a  due  course  of  admin- 
istration :  a  knowledge  depriving  him  of  the  protection  which 
he  would  otherwise  have  under  the  executor's  general  power  to 
dispose  of  the  assets,  and  involving  him  in  all  the  consequences 
which  belong  to  a  breach  of  trust  or  a  devastavit  in  the  executor, 
one  of  which  is  to  entitle  the  creditors  and  legatees  to  follow 
the  assets  into  his  hands.  In  Scott  v.  Tyler  (x).  Lord  Thurlow 
expressed  himself  as  follows  upon  the  present  subject:  ''that 
if  a  person  coruxrt  with  an  executor  by  obtaining  the  testator's 
effects  at  a  nominal  price,  or  at  a  fittudulent  under-value,  or  by 
applying  the  real  value  to  the  purchase  of  other  subjects  for  his 
osm.  behoof,  or  in  extinguishing  the  private  debt  of  the  executor, 
or  in  any  other  manner  contrary  to  the  duty  of  the  office  of 
executor,  such  concert  will  involve  the  seeming  purchaser  or  his 
pawnee,  and  make  him  liable  for  the  full  value." 

It  follows,  fiT>m  what  hsis  been  said,  that  a  person  cannot  take 
as  purchaser  or  mortgagee  any  of  the  assets  in  consideration  of  a 
debt  owing  to  him  by  the  executor  personally,  because  the  trans- 
action is  such  as  cannot  poesibly  be  reconciled  with  the  duty  of 
an  executor  in  disposing  of  the  testator's  estate ;  and  as  Lord 
Jlvanley  observed  in  Andrew  v.  Wrigley  (y),  "there  cannot  be  a 
stronger  case  of  devastavit^  than  in  the  instance  of  an  executor 
aliening  the  property  of  his  testator  to  pay  his  own  debts,"  with 
the  privity  of  the  alienee.  When  such  is  the  consideration  of 
alienation,  it  seems  to  be  the  dutj  of  the  alienee  previously  to 
ascertain  whether  all  the  testator's  debts  have  been  paid  and  the 
trusts  of  the  will  performed ;  and  that  the  executor  has  a  right 


(x)  2  Dick.  725. 


(y)  4Bro.  C.  C.  137. 
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to  make  the  disposition,  as  the  person  entitled  to  the  property;  Power  of  ex. 
and  if  he  omit  to  do  so,  it  is  but  reasonable  that  he  should  be  ^Jj^*, tlw 
held  responsible  to  the  persons  having  claims  under  the  testator's  assets. 
will.  We  shall  now  examine  whether  these  remarks  are  supported  Exceptions  to. 
by  authority. 

In  Crane  v.  Drake  (z),  the  executor  was  also  devisee,  and 
wasted  the  assets.  The  defendant,  having  notice  of  the  plaintifTs 
demand  (a  debt  owing  by  the  testator),  purchased  of  the  executor 
a  leasehold  estate,  part  of  the  assets,  for  900/. ;  in  the  pavment 
for  which  purchase  he  was  allowed  200iL  due  to  him  from  the 
testator,  a  debt  owing  to  himself /r(»7i  the  executor,  to  the  amount 
of  550L ;  and  the  remainder  of  the  purchase  money,  150L  was 
paid  to  the  executor.  It  was  determined  first  at  the  RoUs,  and 
finally  by  the  Lord  Chancellor^  that  the  plaintiff  was  entitled  to  a 
satisfaction  of  his  debt  out  of  the  leasehold  estate  purchased  by 
the  defendant,  upon  the  principle,  that  the  defendant  was  a  party 
and  consenting  to  and  contriving  a.  devastairiL 

It  appears  that  the  last  case  was  one  of  extreme  fraud,  for  not 
only  did  the  alienee  take  the  assets  in  liquidation  of  his  own  debt 
due  from  the  executor  in  his  individual  character,  which  accord- 
ing to  Lords  Abmnley  and  Thurlow,  was  sufficient  of  itself  to 
invalidate  the  transaction,  as  against  creditors  and  legatees ;  but 
having  notice  of  the  plaintiff's  debt,  he  and  the  executor  (as 
appears  from  hord  Hardwicke^s  observations  in  Nugent  v.  Gifford) 
contrived  the  alienation  to  defeat  a  bond  fide  creditor  of  the 
testator,  and  by  that  contrivance,  became  a  party  to,  and  active 
in,  the  commission  of  a  devastavit. 

The  next  case  which  occurred  was  JPagett  v.  Hoshins  (a),  in 
which  a  testator,  being  possessed  of  18,000/.  gave  6,000/.  a  piece* 
to  his  two  daughters,  and  appointed  his  wife  executrix,  who  con- 
sequently became  entitled  to  the  remaining  6,000JL  Upon  the 
widow's  second  marriage,  she  stated  her  first  husband's  estate  at 
about  18,000il,  and  retained  6,000JL  as  her  share  of  it ;  in  con- 
sideration of  which,  her  second  husband  agreed  by  articles  to 
settle  a  jointure  upon  her,  the  articles  reciting  the  6,00021  to  be  part 
of  the  first  husband's  assets,  and  as  his  veidow's  proportion,  but 
subject  to  the  result  of  an  account  which  was  then  unsettled,  upon 
the  taking  of  which,  if  her  share  should  be  found  less  than  that 
sum,  the  second  husband  provided  for  himself  an  indemnity. 
Under  those  circumstances,  and  in  consequence  of  a  reduction     * 


(z)   2  Vem.  616 ;  18  Vin.  Abr.  (a)  Pre.  Cli.  431 ;  Gilb.  Eq.  Rep. 

121,  in  marg.  S.  C.  Ill,  S.  C,  and  see  1  Atk.  464. 
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Power  of  ex-     of  the  testator's  estate  by  losses  to  6,000JL,  Lord  Ccfpper  decreed 

w^Y^Sr    ^*^  *^  *^^  children  were  entitled  to  follow  the  6,000i  which 

asBets.  had  been  received  by  the  second  husband;    and  although  his 

Exceptions  to.    Lordship  said,   that  his  decree  was  wholly  bounded  upon  the 

circumstances  of  the  case,  yet  it  is  presumed  on  the  authority  of 

the  high  opinions  before  stated,  that  if  there  had  been  no  such 

particular  circumstances  attending  the  transaction,  still  since  the 

consideration  upon  which  the  6,00021  came  into  the  hands  of  the 

second  husband,  was  such  as  to  be  inconsistent  with  the  duty 

and  office  of  an  executrix,  in  administering  the  assets  of  her 

testator,  viz,  in  applying  them  for  the  purchase  of  a  benefit  to 

herself^  the  second  husband  could  not  retain  them  either  against 

the  testator's  creditors  or  l^;atee8 ;  but  that  the  nature  of  the 

transaction  with  an  executrix,  imposed  upon  him  the  obligation 

to  make  such  inquiries  as  before  mentioned  (ft). 

The  next  two  cases  in  succession,  are  in  iavour  of  the  executor  s 
power  of  alienation,  though  made  to  answer  his  own  private  pur- 
poses, and  in  breach  of  his  duty  as  executor;  but  their  principle 
is  considered  to  be  unstable  and  unsatisiactoiy. 
Case  of  Nugmu  The  first  csse  is  Nugent  v.  Giffbrd  (c),  in  which  a  term  for 
•ider^'^^^  ^'^"^  years  being  vested  in  trustees  for  Sir  Bichard  BiOvuffs,  he  be- 
queathed several  specific  legacies,  and  made  Mr.  ArundeU  execu- 
tor and  residuary  legatee.  Two  years  after  the  testator's  death, 
ArundeU  became  indebted  to  Knightf  one  of  the  trustees  of  the 
term,  and  assigned  it  to  him.  The  question  was,  whether  the 
testator's  daughters,  as  creditors  of  the  testator,  were  entitled  to 
follow  the  term  into  the  hands  of  Knight;  they  insisting,  that 
the  assignment  being  in  consideration  of  the  executor's  own  debt, 
.was  void  as  against  them.  But  Lord  Hardwtcke^  decided  to  the 
contrary,  under  the  impression  that  the  executor's  general  power 
of  disposition,  enabled  him  to  aliene  the  term  even  for  his  own 
debt  That  certainly  was  the  sole  principle,  upon  which  his 
Lordship  grounded  his  decree ;  and  the  circumstance  of  the 
executor  being  also  residuary  legatee  was  not  noticed,  although 
Lord  AbHtnleg,  in  his  comments  upon  the  case  (</),  attributes 
great  importance  to  that  accident;  observing,  that  it  Was  not 
incumbent  upon  a  purchaser  fix)m  an  executor  and  residuary 
I^atee,  to  inquire  whether  the  debts  were  paid;  an  observation 
equally  true  and  apposite,  whether  the  executor  be  residuary 
legatee  or  not ;  but  the  principle  does  not  apply  in  either  case 

(b)  Antsj  p.  440.  Reg.  Lib.  4  Bro.  C.  C.  136. 

(o)  1  Atk.  463,  and  stated  Irom  (d)  4  Bro.  C.  C.  137. 
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where  the  oooBideration  of  purchase  is  the  private  debt  of  the  Power  of  ex- 
execaton   Let  us  separate  the  two  characters,  and  examine  them  ®^*J*Jdj!^  "e 
apart;  to  discover,  whether  the  executor,  being  also  residuary  assets. 
legatee,   cto  affect  the   rights  of  creditors  or  legatees.     Itl^is  Exccptioos  to. 
presumed,  that,  as  mere  executor,  his  disposal  of  assets  to  pay  <Mr 
secure  his  own  debt,  could  not  prejudice  individuals  interested 
under  the  testator's  will ;  and  as  residuary  legatee,  he  could  only 
dispose  of  what  he  was  entitled  to  in  that  character,  viz.  what 
remained  after  all  the  trusts  of  the  will  were  performed.     It 
appears  then,  that  the  accident  of  an  executor  being  also  residuary 
legatee,  cannot  upon  principle  impart  to  him  any  lai^r  authority 
over  the  assets  than  what  he  possessed  by  virtue  of  his  office  as 
executor  (e);    a  consideration  confirmatory  of  the  supposition,, 
that  the  cBSi^oi NugentY.  Gifford^za^  as  appears  firom  the  report, 
determined  by  Lord  Hardwiche  upon  tbe  principle,  that  tlie 
general  power  of  disposition,  which  the  law  gives  to  executors 
for  the  sole  reasons  before  stated,  authorizes  them,  in  subversion 
of  thoee  reasons,  to  sell  or  pledge  their  assets  for  their  own  indi- 
vidual debts. 

The  second  case,  in  which  his  Lordship  expressed  a  similar  CuoofJUeotf 
opinion  is,  Mead  v.  Lord  Orrery  (/).     There,  the  executors  (one  TOnsidered"^^ 
of  them  named  John  Meady  being  entided   to  a  share  of  tlie 
residue)  assigned  a  mortgage  belonging  to  the  testator,  as  a  secu- 
rity in  respect  of  a  receivership,  to  which  John  their  co-executor 
had  been  appointed.    John  having  died  gready  indebted  on 
account  of  his  receipts  of  money  as  receiver,  the  question  was, 
whether  the  assignment  was  binding  upon  the  other  residuary 
legatees;    and  Lord  Hardwiche  determined  in  the  affirmative, 
upon  the  same  principle,  that  he  decided  the  case  of  Nugent  v. 
Clifford;  for  although  there  were  other  circumstances,  yet  all  of 
them  being  accessories  to  the  general  power  of  executors  to 
dispose  of  the  assets,  must  stand  or  fall  with  it. 

Notwithstanding  it  clearly  appears  firom  the  last  two  cases,  that 
Lord  HarduAchi^  decrees  were  founded  upon  the  general  power 
of  executors  to  sell  or  pledge  the  personal  estate  of  their  testators, 
yet,  in  a  subsequent  case  of  Toner  v.  Iver  {g)y  his  Lordship 
seems  to  have  been  so  forcibly  struck  with  the  impropriety  of 
extending  that  power  so  far,  consistently  with  the  reasons  for 
which  it  was  given,  as  to  enable  executors  to  dispose  of  the  assets 
in  satis&ction  of  their  own  debts,  that  he  disavowed  his  decision 


(«)  SeoU  V.  Tyfer,  2  Dick.  712.  (g)  2  Vc».  sen.  469. 

(/)  3  Atk.  235. 
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Power  of  ez-  in  Nugent  v.  Giffordy  and  as  may  be  inferred,  bis  decree  in  Mead 
on^b^^e  ^*  ^^^  Orrery f  having  been  made  upon  any  general  principle^ 
Mscts.  but  on  the  particular  circumstances.     Hence  Lord  Hardwicke  in 

ExceptiooB  to.  abandoning  a  ground,  which,  if  tenable,  would  have  supported 
both  decrees,  showed  at  least  his  doubt,  whether  the  general 
power  of  executors  or  the  assets  would  enable  them  to  dispose  of 
the  estate  for  their  own  purposes,  in  a  way  declaring  to  the 
purchaser  or  mortgagee,  that  they  were  not  dealing  with  the 
property  in  their  character  of  executors.  That  such  a  power 
would  be  mischievous  in  the  highest  degre.e  is  obvious.  It 
would  enable  an  executor  to  dispose  of  or  pledge  the  estate  for 
any  purpose,  however  inconsistent  with  that  office,  in  short,  he 
would  be  authorized  to  do  whatever  he  pleased  with  the  property 
of  his  testator.  Common  sense  revolts  at  a  construction  of  the 
executor's  power  of  disposition  to  such  an  extent,  and  we  find 
the  sentiments  of  Lords  Thurlow  and  Alvanley  in  unison  against 
it  (A).  In  M^Leod  v.  Drummand  (t).  Lord  Eldon  considered  the 
authority  of  the  last  two  cases  to  have  been  shaken  by  Sir  Thomas 
SeweU  and  Lord  Kenyan  in  Bonney  v.  Bidgard  (J);  the  latter 
judge  observing,  in  allusion  to  Mead  y.  Lord  Orrery,  that  it 
became  him  to  think  seriously  before  he  differed  from  Lord 
Hardwicke,  but  he  could  not  subscribe  to  his  Lordship's  opinion 
there  expressed,  and  that  had  the  case  come  before  him  for 
decision,  he  would  have  determined  it  otherwise,  an  opinion 
which  he  proved  in  detail  in  Bonney  v.  Bidgard,  which  was  as 
follows : 

The  testator  bequeathed  to  his  wife  and  three  daughters  all 
his  estates  (leaseholds)  in  e4ual  shares,  with  a  direction  to  his 
wife  and  one  Theobald  his  executors  to  dispose  of  them.  The 
testator  died  in  the  year  1748,  and  his  youngest  child  attained 
twenty-one  in  1764.  The  widow  alone  proved  the  will,  and 
married  Bidgard.  They  Joined  in  a  mortgage  of  the  land  to 
a  Mrs.  Mascall,  and  in  1752  they  assigned  to  one  Barnard  the 
equi^  of  redemption  for  350/.  which  sum  was  composed  of  two 
debts  (in  the  whole  344/.)  owing  from  Bidgard  to  Barnard,  and 
of  %L  in  money  paid  when  the  assignment  was  executed;  the 
deed  reciting  the  two  debts.  Barnard  sold  the  estate,  and  he 
and  his  vendees  had  been  in  the  possession  of  it  from  the  year 
1752  to,  and  during  the  pendency  of  the  suit  in  1784.  The 
question  was,  whether  the  daughters  and  their  husbands  were 
entided  to  recover  the  property,  notwithstanding  the  assignment 

(A)  Ante,  p.  441.  (0  17  Ves.  165.  0)  1  Cox,  146,  148. 
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to  Barnard f  and  his  sale  of  it?     Sir  Thomas  SewelU  -M.  R.,  deter-  Power  of  ex- 

mined  in  the  affirmative ;  a  decision  which,  not  being  acquiesced  ^^'''^^L**^  h*^ 

in,   the    cause    was    reheard  by   Lord  Kenyan^   M.    R.,   who,  asaeti. 

although  he  decided  against  the  plaintifis  on   account  of  the  Exceptioni  to. 

length  of  time  which  had  elapsed  between  the  accruing  and  the 

prosecution  of  their  claims,  yet  he  expressed  what  his  decision 

would  have  been  had  he  been  under  the  necessity  of  determining 

upon  the  merits  of  the  case;  since  bis  Lordship's  observations  are 

clear  and  important,  that  consideration   will  apologize  for  the 

submission  of  them  in  detail  to  the  reader.     '^  As  far  as  respects 

the  mortgage  to  Mrs.  Mascall  (in  which  there  is  a  general  recital 

only  that  Ridgard  and  his  wife  had  occasion  for  l,000iL)  I  (said 

his  Lordship)  have  had  some  hesitation,  but  upon  the  whole,  I 

do  not  think  that  transaction  impeachable,  for  I  am  of  opinion, 

that  a  purchase  from  an  executor  ne6d  not  have  any  recital  of  In  •  purchue 

the  purpose  for  which  the  money  is  raised.     He  is  allowed  to  ecntor,  a  recital 

tnist  the  person  whom  the  testator  had  trusted.     If  on  the  other  J^*^'P!T?*® 

^  for  which  the 

hand,  the  money  appear  to  have  been  borrowed  for  improper  monerwaa 
purposes,  to  be  sure  the  transaction  cannot  stand.  Here  the  |^^|^^"|"" 
husband  and  wife  join  in  the  mortgage.  The  purpose  for  which 
the  money  is  wanted  is  undefined.  The  money  came  to  the  hands 
of  the  executrix  which  it  was  her  duty  to  apply;  and  for  any 
thing  Mrs.  Mascall  could  know,  it  was  properly  applied.  There- 
fore, so  far  as  any  person  stands  in  prwiiy  of  estate  with  Mrs. 
Mascally  the  transaction  is  valid.  But  then  comes  the  deed  of 
1752,  which  releases  the  equity  of  redemption  to  Barnard^  and 
recites  that  Ridgard  was  then  justly  indebted  to  Barnard  in  2Q01 
by  bond,  \*Jh  for  interest,  and  \2*JL  by  simple  contract,  which 
sums  with  the  payment  of  61  formed  the  consideration  of  sale. 
This  was^  a  few  months  after  the  marriage  of  Ridgard  to  the 
executrix,  which  satisfies  me  that  this  money  was  not  raised  for 
fair  legal  purposes.  The  fund  in  the  hands  of  the  widow  was 
applicable  to  the  payment  of  the  debts,  &c.  and  after  that  to 
certain  defined  purposes  declared  by  the  will.  Barnard  had  full 
notice  of  the  will,  he  knew  that,  after  the  debts  were  paid,  this 
fund  ought  to  be  so  applied,  and  he  therefore  connived  at  its  being 
misapplied.  I^  then,  the  case  turned  upon  this,  I  should  be 
bound  to  set  aside  the  transaction,  or  rather  to  turn  the  defendants 
into  trustees  for  the  plaintifis." 

The  substance  of  his  Lordship's  opinion  may  be  thus  stated. 
If  there  were  debts  of  the  testator  subsisting  at  the  time  of  the 
release  to  Barnard  the  transaction  with  him  was  of  such  a  nature, 
as  shewed  that  he  was  consenting  to  a  devastavit  in  the  execu- 
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Case  of  Whah 
▼,  Booth  con- 
sidered. 


Power  of  ex-      triz,  viz.  in  accepting  from  her  part  of  the  assets  in  satisfaction 

or"  Ww  tS^    of  a  debt  due  from  her  hnsband  personally  to  Bamardy  which 

assets.  was  inadmissible.     On  supposing  all  the  debts  to  have  been  dis- 

EzeeptUmito.    charged,. the  consequence  would  be  the  same;  since  it  was  the 

duty  of  Barnard  to  have  seen  that  all  the  trusts  of  the  will  had 

*     been  performed,  and  that  the  executrix  was  entitled  to  the  pix)- . 

perty,  before  he  accepted  any  of  the  assets  in  payment  of  the 

debt  due  to  him  fit>m  her  husband.     The  reason  is,  that  paort  of 

the  consideration  being  the  debt  of  the  executrix's  husband, 

clearly  shewed  that  the  purchaser  was  not  dealing  with  her  as 

executrix;  so  that  the  power  of 'disposition  given  to  executors 

over  the  assets  of  their  testators  did  nor  apply  to  such  a  case. 

If  that  reason  be  correct,  the  case  of  Whale  v.  Booth  (A),  may 
be  doubted.  There  the  executors  confessed  a  judgment  to  one 
of  their  own  creditors,  and  permitted  him  to  take  in  execution 
assets  belonging  to  their  testator,  and  joined  in  executing  to  him 
a  bill  of  sale.  Lord  Mansfield  and  BuUer,  J.,  held  upon  the 
principle  of  the  executor's  power  to  dispose  of  the  whole,  that 
the  title  of  the  executor  could  not  be  impeached  at  the  instance 
of  a  creditor  of  the  testator.     « 

From  the  observations  made  at  the  conclusion  of  the  case  of 
Bonney  v.  Ridgard,  viz.  that  the  purchaser  did  not  deal  with  the 
executrix  in  that  character,  as  was  manifest  when  he  took  fit>m 
lier  the  assets  for  a  consideration  which  had  no  connexion  with 
her  office,  it  appears  that  the  case  of  Whale  v.  Booth  was  im- 
properly treated,  when  considered  as  a  question  upon  the  power 
of  executors  to  dispose  of  their  testator's  personal  estate ;  for  it 
ought  rather  to  have  been  viewed  as  a  transaction  between 
strangers,  where  the  vendors,  in  order  to  make  a  good  title,  must 
have  shewn,  that  all  chums  affecting  the  property  had  been  dis- 
charged, and  that  they  were  in  a  situation  to  dispose  of  it  bee 
from  incumbrances. 

The  case  of  Farr  v.  Newman  (/),  which  followed  that  of 
Whale  V.  Booths  was  not  a  decision  on  the  present  question.  It  is 
true,  that  the  Judges,  probably  in  deference  to  the  case  last  men- 
tioned, and  to  those  before  Lord  Hardimckey  of  Nugent  y.  Clifford 
and  Mead  v.  Lord  Orrery  (m)  treated,  as  if  setded,  the  power  of 
executors  to  dispose  of  the  assets  to  their  ovm  creditors  to  the 
prejudice  of  the  creditors  and  legatees  of  the  testators;  yet 
they,  as  well  as  Lords  Hardwiche  and  Man^ld,  admit,  that  if 


(A)  4  Term  Rep.  625,  m  noto. 
(0  4JennBep.621. 


(m)  Antey  pp.  44S,  444. 


Sect,  n.]  to  foUow  the  Assets.  447 

there  be   any  canirwance  between   an   executor   and   his   own  Power  of  ex- 
creditor,  to  enable  the  former  to  commit  a  devcLstaxit^  that  cir-  ^pledge tbe 

cumstance  excepts  the  case  oat  of  the  general  power  of  the  exe-  —^^ 

cutor  to  dispose  of  the  estate.  Can  there  be  stronger  evidence  Exceptions  to. 
of  amtrivance  for  that  purpose  than  in  the  instance  of  a  creditor 
of  the  executor  accepting  the  property  of  a  testator  in  payment 
of  a  debt  due  to  him  from  the  executor,  whose  office  and  duty 
proclaim  that  the  executor  was,  in  so  doing,  dealing  with  the 
assets  not  as  executor,  but  as  his  own :  and  what  necessity 
can  there  be,  in  order  to  the  due  administration  of  the  estate, 
to  arm  an  executor  with  the  power  of  wasting  the  assets,  when 
the  person  recetying  them  from  him  had,  or  ought  to  be  con- 
sidered-as  having,  notice  of  the  misapplication  from  the  trans- 
action itself 

Upon  the  whole,  it  is  submitted  that  neither  at  law  nor  in 
eqnity  does  the  power  of  an  executor  extend  to  authorize  him  to 
sell  or  pledge  the  testator's  assets  with  a  creditor  of  his  own,  so 
as  to  prevent  the  persons  interested  under  the  testator's  will 
fit>m  following  them;  for  the  law  seems  to  say,  as  declared  by 
Lord  Kenyoriy  *^  Let  executors  do  their  duty,  and  let  the  autho- 
rity cease  where  hyustice  begins^  (n). 

But  whatever  may  be  the  decision  of  a  Court  at  Law,  it  may 
be  considered,  that  a  Court  of  Equity  would  not  permit  such  a 
vendee  or  mortgagee  to  retain  the  assets  acquired  by  him  for  his 
own  debt  owing  by  the  executor  individu^y,  and  not  as  exe- 
cutor. In  addition  to  Crane  v.  Drake  and  Pagett  v.  Hoshinsy 
before  stated,  and  more  pointedly  confirmatory  of  this  remark 
than  those  cases,  is  the  case  of  Scott  v.  Tyler  (o),  which  was  as 
follows: 

The  testator  gave  his  securities  on  the  river  Lee  to  his  exe- 
cutors, who  were  also  trustees  for  the  separate  use  of  Margaret 
Oiristianay  iiien  married,  until  she  attained  the  age  of  twenty- 
one,  and  then  for  her  absolutely.  The  testator  died  in  the  year 
1776,  leaving  the  securities  with  Messrs.  Hankeys,  his  bankers, 
with  whom  they  had  been  deposited  for  safe  custody  in  a  locked 
box.  Elizabeth ,  Tyler^  one  of  the  executors,  and  sole  residuary 
legatee^  being  extensively  engaged  in  trade,  caused  the  box  to 
be  opened  about  three  years  after  the  testator's  death,  and  being 


(»)  4  Term  Rep.  651,  and  see  mondt  17  Ves.  154, 155. 
Eyre,  C.  J.*b  remarks  in  Quick  v.         (o)  2  Dick.  712,  724 ;  2Bro.C.C. 

Staines,  1  Bos.  &r  Full.  295,  and  those  431,  S.  C. 
of  Lord  EMon  in  M^Leod  v.  Drum- 
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Power  of  ex-  &t  that  time  greatly  indebted  to  the  bankers  on  her  separate 
*^**?idff **  ^^  account,  she  pledged  with  them  ten  of  the  river  Lee  securities, 
asset!.  (which  were  bonds)  for  securing  not  only  their  prior,  but  also 

Ezoeptions to.  all  their  subsequent  advances  for  her;  but  the  bonds  were  not 
assigned.  Mrs.  Tyler  having  become  a  bankrupt,  the  question 
was,  whether  the  bankers  were  entitled  to  retain  the  bonds 
against  Christiana  f  The  case,  though  compromised,  nevertheless 
contains  Lord  Thurhw's  decided  opinion  against  the  bankers, 
upon  the  principle  of  the  deposit  having  been  made  for  the  exe- 
cutor's private  debt,  for  which  they  knew  the  assets  not  to  be 
liable  until  all  the  debts  and  legacies  were  satisfied  This  manner 
of  dealing,  therefore,  tvith  the  estate,  placed  the  bankers  under 
an  obligation,  as  before  observed,  to  ascertain  at  their  own  peril 
the  &ct  above-mentioned^  before  they  accepted  any  of  the  assets 
in  pledge  for  the  private  debt  of  the  executrix. 

Lord  EldofCs  observations,  in  commenting  upon  the  last  case, 
must  not  be  omitted.  "  If  (said  his  Lordship)  an  executor  cannot 
deposit  securities  for  future  advances  to  be  made  to  him,  not  in 
his  character  of  executor,  but  as  a  trader,  it  is  difficult  to  hold  that 
be  may  make  the  deposit  for  present  advances  not  as  executor, 
but  as  a  customer  of  the  bank,  in  his  own  individual  trade"  (/i). 

The  case  that  followed,  and  bearing  great  resemblance  to  Scott 
V.  Tylery  was  HiU  v.  Simpson  {q\  in  which  Mrs.  Smith,  being  an 
executrix  and  a  legatee  under  the  will  of  her  deceased  husband, 
and  having  possessed  all  his  assets,  bequeathed  her  personal  estate 
(subject  to  her  debts,  funeral  and  testamentary  expenses,  and  to  her 
late  husbands  unU),  to  her  three  nephews,  the  defendant  Simpson 
being  one  of  them,  and  appointed  them  executors.  Simpson  alone 
proved  the  will,  and  received  the  testatrix's  personal  estate ;  and 
some  of  her  late  husband's  assets,  part  of  which,  consisting  of 
government  securities  standing  in  his  name,  Simpson  transferred  to 
MqffixttSf  Co.,  his  own  bankers,  as  a  security,  not  only  for  what  he 
then  owed,  but  for  so  much  money  as  he  might  aftenoards  become 
indebted  to  them.  This  transaction  took  place  within  a  mai^ 
after  the  death  of  Mrs.  Smith.  Simpson  having  become  a  bankrupt, 
the  question  was,  whether  Messrs.  Mqffatt  8f  Co.  could  retain  die 
property  against  the  claims  of  two  general  legatees  of  Mrs.  Smith; 
and  Sir  fVHUam  Grant,  M.  R.,  determined  in  the  negative,  upon 
the  same  principle  that  Lord  Thurlaw  would  have  decided  Scott 
V.  Tyler,  had  that  case  been  submitted  to  his  decree.  His  Honor 
observed,  that  if  the  second  point  in  Scott  v.  Tyler  had  received 

(p)  17  Vefl.  166.  (q)  7  Yea.  152. 
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the  decision  which  it  "was  generally  supposed  would  have  been  Poirer  of  ex- 
given  (r),  it  would  be  an  authority  far  beyond  what  those  oJ^^uL^the 
plaintiffs  want ;  for  in  that  case  the  executrix  had  disposed  of  the  asseu. 


river  Lee  bonds  four  years  after  the  death  of  the  testator.  The  Ezoeptions  to. 
bankers  swore  they  knew  nothing  of  the  will,  and  they  believed 
the  bonds  to  be  her  own  property,  not  that  of  the  testator. 
If  that  case  had  been  decided  against  the  bankers,  it  would 
have  furnished  a  stronger  authority  than  is  necessary  for  these 
plaintifls  (i). 

Since  the  observations  of  the  Master  of  the  RoUsy  in  delivering 
judgment  in  the  last  case,  are  confirmatory  of  those  which  have 
been  previously  submitted  upon  this  difficult  subject,  that  con- 
sideration will  apologise  for  their  insertion.  ''The  express  pur- 
pose (said  his  Honor)  for  the  transfer  of  the  funds,  appears  to 
have  been  to  secure  a  debt  of  the  executor's  own,  which  he 
abreadjf  owed  to  die  bankers,  and  other  advances  they  were  to 
make  by  taking  up  bills  of  his  then  actually  outstanding.  The 
bankers^  therefore,  had  distinct  notice  that  the  money  was  not  to 
be  applied  to  any  demand  upon  the  estate  of  either  testator,  but 
the  assets  were  to  be  wholly  applied  to  the  private  purpose  of 
the  executor.  Allowing  every  case  to  remain  undisturbed,  does 
it  follow  from  any  that  an  executor  in  the  Jiret  month  after  the 
testator's  death  can  apply  the  assets  in  payment  of  his  own  debt, 
ftnd  that  a  creditor  is  perfectly  safe  in  so  receiving  and  applying 
them,  provided  he  abstain  from  looking  at  the  will,  which  would 
show  the  existence  of  unsatisfied  demands  P**  It  is  clear  in 
regard  to  an  executor  thus  deaUng  and  being  dealt  with,  that 
no  rule  of  Justice  permits,  nor  of  convenience  requires^  that  he 
should  have  this  unbounded  power.  Although  it  may  be  dan- 
gerous at  all  to  restrain  the  power  of  purchasing  from  him,  what 
inconvenience  can  there  be  in  holding  that  the  assets,  known  to 
be  such,  should  not  be  applied  in  any  case  for  the  executor^e  ddft, 
unless  the  creditor  should  be  first  satisfied  of  his  right?  It  may 
be  essential  that  the  executor  should  have  the  power  to  sell  the 
assets,  but  it  is  not  essential  that  he  should  have  the  power  to 
pay  his  own  creditor ;  and  it  is  not  just  that  one  man's  property 

(p)   ThAt  Lord   Thitrhw*8  judg-  the  judgment  staled  by  him  con- 

BMBt  would  haye  been  against  the  tained  Lord  T%uHow^s  opinion,  and 

bankers,  appears  from  2  Dick.  724 :  intended  to  have  been  delivered  by 

and  in  JM^Leod  v.  Drummondy  17  Yes.  him,  if  the  cause  had  not  been  com- 

166,  Lord  Eldom  declared  he  could  promised, 

confirm  Mr.  Dioken*s  assertion,  that  («)  7  Ves.  169. 
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Power  or  ex-  should  be  applied  to  the  payment  of  another  man's  debt  (f)." 
^pSge  Se  Sir  WmUm  Grant  also  considered  it  to  have  been  the  duty  of 
assets.  the  bankers,  before  they  accepted  a  transfer  of  the  funds,  to  have 

Exceptions  to.   satisfied  themselves  of  the  ezecutor^s  right  to  pledge  the  assets 
for  a  debt  of  his  own  {u). 

To  the  decision  before  stated  against  the  power  of  executors 

to  sell  or  pledge  the  assets  with  a  creditor  for  their  own  debt, 

may  be  added  the  opinions  of  Lord  Ahanley  in  Andrew  v. 

fVrigley  (t?),  of  Lord  JSUon  in  JiPLeod  v.  Dmnmand^w),  and  of 

Sir  John  Leach  in  Keane  v.  Rcbarts  (z). 

toeflfe^^ •*        A  difficulty  may  occur  in  ascertaining  the  nature  of  the  trans- 

alienatioo  bv     action  between  the  executor  and  the  person  to  whom  he  has  dis- 

bdd^^^aT  the  P^'^^  ^^  ^^  asscts ;  L  e.  \t  may  be  doubtful  whether  the  pledge 

time  to  alienee,  or  alienation  was  in  fisurt  made  by  the  former  in  the  proper 

paid  for  the  "    execution  of  his  trust,  or  in  satisfiuition  of  or  to  secure  his  own 

assets,  and        private  debt.     Upon  this  subject  opinions  seem  to  agree  in  the 

deration  is        following  distinction :  when  no  money  is  paid  for  the  purchase 

^^^°*  or  deposit,  and  it  appears  that  the  executor  was  indebted  at  the 

time  to  the  purchaser  or  mortgagee,  it  will  be  presumed,  in  the 

absence  of  contrary  evidence,  that  th^  sale  or  mortgi^  was 

made  in  consideration  of  that  debt,  which  being  a  devaxiamt  in 

the  executor  with  the  privity  and  concurrence  of  the  alienee, 

will  invalidate  the  transaction  in  regard  to  persons  claiming  under 

the  testator.     But  that  when  the  consideration  is  paid  at  the 

time  of  the  sale  or  deposit,  then  as  the  transaction  is  consistent 

with  a  fidr  administration  of  the  assets,  the  presumption  will 

be  (subject  to  rebuttal  by  proof  of  a  diflerent  intention),  that 

the  transaction  was  bond  fiie^  and  the  money  advanced  to  enable 

the  executor  to  execute  the  purposes  of  the  will  (y). 

Instance  where       An  instance,  however,  occurred  in  M^Leod  v.  Drumnumd  {z), 

time  of  deposit,  which,  in  Lord  JEldon^s  opinion,  as  also  in  that  of  Sir  John 

wiUnotle-        Leach  (a),  would  be  sufficient  evidence  of  fiiaud  in  the  alienees 

gaiize  the  , 

security.  to  deprive  them  of  the  benefit  of  their  security,  notwithstanding 

they  gave  a  consideration  for  it  to  the  executors.  Li  that  case 
the  advances  of  Messrs.  Drummond  (although  paid  at  the  time 
of  the  deposits)  were  made  to  two  executors  (who  were  partners 
as  army  agents),  but  were  so  made  to  them  in  the  course  of  their 

(0  7  YeB.  168.  (y)  See  Scott  v.  Tyler,  2  Dick, 

(tt)  Ibid.  170.  725  ;  M^Leod  v.  Drummond,  14  Ves. 

(r)  4  Bro.  C.  C.  136.  362 ;  17  Ves.  155. 

(w)  17  Ves.  154,  170.  (z)  17  Vea.  156. 

(x)  4  Mad.  357.  (a)  4  Mad.  359. 
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business  as  army  agents,  credit  being  given  to  them,  not  as  exe*  Power  of  ex- 
cutors,  but  to  their  account  with  Messrs.  Drummond  in  the  way  ^"^^Jj^o  ^he 
of  their  private  business,  which  was  confirmed  by  the  circumr  &^^ts. 
stance  that  the  deposits  did  not  consist  of  assets  alone,  but  also  Exceptions  to. 
of  the  separate  property  of  the  executors.    Lord  Eldon  therefore 
considered  the  bankers  as  much  parties  to  the  devastavity  as  if 
they  had  applied  the  money  to  pay  the  private  debt  of  the 
executors,  it  being  quite  immaterial  whether  the  advance  t^ere 
made  for  the  latter  purpose,  or  to  the  private   trade   of  the 
executors  (ft). 

I^  indeed,  the  pledge  of  the  assets  in  the  last  case  were  to  be  Legatee^s  title 
conmdered  valid,  then  as  the  deposit  consisted  of  property  of  ««*<^*<>"«"*'^"» 
the  executors,  as  well  as  of  the  testator,  should  the  whole  of  it 
exceed  in  value  the  debt  or  advance  for  which  it  was  a  security, 
the  persons  beneficially  interested  in  the  testator's  estate  would 
have  an  equity  to  have  the  pledged  assets  exonerated  by  that 
portion  of  the  deposit,  which  formed  part  of  the  individual 
property  of  the  executors  (c\ 

Any  artifice  between  an  executor  and  a  third  person,  by  which 
a  misapplication  of  the  assets  is  afiected,  will  vitiate  the  trans- 
action ;  and,  however  artfully  the  plan  be  contrived,  it  will  not 
be  permitted,  when  detected,  to  operate  to  the  prejudice  of 
persons  intei^ted  under  the  will.  Now  executors  may  appoint  and  although  a 
an  aeent  to  collect  and  dispose  of  the  testator's  estate,  and  to  '/g**®©  cann<»5 

t  *  .111      follow  assets  m 

remit  the  produce  to  them,  and  such  person  is  only  answerable  tbe  hands  of 
to  his  employers ;  and  although  he  may  be  acquainted  with  the  a^^nt*  ap!***'^ ' 
drcumstance  of  their  misapplying  the  estate,  yet  he  will  (as  it  pointed  to  col- 
seems)  be  justified  in  performing  his  du^  in  faithfully  remitting  * 
to  them  the  assets  collected  under  his  authority  ((f) ;  and  cre- 
ditors or  l^iatees  of  the  testator  have  no  equity  to  make  him 
responsible  for  so  much  of  the  estate  as  he  transmitted  to  the 
executors  after  acquiring  such  knowledge  (e).     But  it  is  con-  yet,  fcmfr/e,  that 
ceived,  that  if  the  person  were  not  merely  such  agent  as  before-  clI^o^^X 
mentioned,  but  also  agent  to   the   executors,  in   their  private  theminpay- 
eencemsy  and  he  made  advances  to  them  for  their  separate  use^  he  ^todeb^owing 
would  not  be  permitted  to  brinir  those  loans  in  account  with  his  ^^  ^^^  ^i  ^^® 

n  \  1  1.  1        i»      J  ©xoctttor,  on  a 

agency  m  respect  of  the  testators  assets,  so  as  to  charge  that  fund  different  agcn- 
with  them;   since,  if  fie  were  allowed  to  do  so,  it  would  be  cy  account. 
enabling  an  executor  to  accomplish  that  indirectly,  which  he 


(ft)Seel4Ve8.  356;  irVes.  156.         (d)  Keane   v.   Eobarts,    4    Mad. 
(c)  17  Ve«.  15S.  856,  359. 

(0  Ibid. 

o  G  2 


452  Rights  of  Legatees  [Ch.  ra. 

Power  of  ez-     couId  not  effect  directly y  viz.  an  appropriation  of  die  estate  to  his 

orpWff^the^    ^^'^  ^®^^  ^^  ^^  privity  and  contrivance  of  the  creditor.     It 
assets.  would  be  Converting  the  union  of  the  two  agencies  into  an  engine 

ExceptioDB  to.    of  fraud. 

If  an  executor  be  not  permitted  to  sell  or  pledge  any  of  the 
assets  for  his  own  debt^  to  the  prejudice  of  creditors  or  legatees 
of  the  testator,  upon  the  ground  of  the  direct  notice,  which  the 
transaction  gives  the  alienee,  that  the  executor  is  not  dealing 
with  him  as  executor,  It  is  requisite  to  consider  whether,  if  a 
purchaser  or  mor^agee  of  the  estate  know  that  the  executor 
wastes  the  assets,  or  that  he  will  misapply  the  produce  from  the 
sale  or  mortgage,  such  notice  will  except  the  transaction  out  of 
the  general  power  of  the  executor  to  dispose  of  the  testator^s 
estate? 
'BtW^ofno.         The  criterion  by  which  all  questions  upon  the  present  subject 
having  watted    are  to  be  examined,  is,  whedier  the  person  dealing  with  the 
title*cf'Sr  *^*  executor  for  the  testator^s  assets,  can  be  charged  with  frauds 
alienee.  which  implies  collusion  (jf).    The  testator  has  trusted  the  exe- 

cutor with  the  administration  of  his  estate;  and  the  law,  as 
incident  and  necessary  to  the  performance  of  that  duty,  has 
empowered  the  executor  to  dispose  of  the  assets  under  his  own 
personal  responsibility.  If  then  a  transaction  be  no  more  than 
a  sale  or  pledge  of  part  of  the  estate  for  money  advanced  at  the 
time,  that  the  executor  intends  to  misapply  it,  is  indifferent  to 
the  alienee,  if  he  be  ignorant  of  that  intention ;  for  the  law 
presumes  the  disposition  to  have  been  made  for  the  purposes  for 
which  it  gives  an  executor  the  power  of  sale  (g);  and  there  is  no 
obligation  upon  the  alienee  to  see  to  the  application  of  the 
money,  unless  he  have  notice  of  all  the  debts  having  been  paid, 
a  knowledge  which  he  is  not  bound  to  be  active  in  acquiring. 
Hence  it  is  presumed,  that,  although  a  person  have  notice,  at  the 
period  of  advancing  the  money  and  receiving  the  assets,  that  the 
executor  has  misapplied  part  of  the  general  estate,  that  fact  and 
notice  will  not  vitiate  the  transaction ;  for  turn  constat  that  the 
money  may  not  be  wanted  and  may  not  be  applied,  notwith- 
standing the  prior  misconduct  of  the  executor,  in  payment  of 
debts,  and  the  alienee  is  entitied  to  trust  the  person  whom  the 
testator  has  trusted.  There  is  nothing  upon  the  &ce  of  the 
transaction  importing  it  to  be  inconsistent  with  the  duty  or 
character  of  an  execute.     The  alienee  has  substituted  an  equi- 


(/)  4  Bro.  C.  G.  133;  4  TermRep.  625,  iR  woiU. 
(g)  17Vei.l54. 
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▼alent  in  the  hands  of  the  executor,  in  lieu  of  the  assets  received,  Power  of  ex- 
with  the  due  administration  of  which  he  has  no  concern,  and  «<»*P"  ^^  sell 

.  -  '  or  pledge  the 

there  is  no  understanding  between  the  parties  that  the  money  assets. 
shall  not  be  applied  as  part  of  the  estate  of  the  testator  {Ky  Exceptions  to, 
There  seems,  therefore,  in  such  cases  to  be  no  solid  ground  for  ^^^^^ 
permitting  creditors  or  legatees  of  the  testator  to  follow  the 
assets  into  the  possesion  of  the  alienee.     But,  according  to  the  Where  the 
test  before  noticed,  it  is  conceived  that  the  result  would  be  noHcTthathis 
different,  if  the  alienee  knew  at  the  time  of  the  transaction  that  P««Jl>wo  "no- 
bis money  was  to  be  appropriated  by  the  executor  for  purposes  nSlapplied. 
of  his  own;  since  such  an  application  is  not  the  usual  mode  of 
administering  the  estate,  it  bears  the  impression  of  concert  and 
collusion  between  the  parties  to  commit  a  devastavit,  and  also  of 
contrivance  to  injure  the  persons  interested  in  the  assets.     In 
truth,  the  alienee  does  not  treat  with  the  executor  in  the  charac- 
ter of  executor,  so  that  the  power  of  dispositionf  annexed  to  that 
office  is  inapplicable  to  such  a  case.     For  these  reasons,  it  is  pre- 
sumed that  a  transaction  so  circumstanced  would  not  be  supported 
against  creditors  or  legatees  under  the  testator's  will  (t);  and 
more  especially  if  the  alienee  has  notice  of  a  subsisting  debt  due 
from  the  testator  (k). 

It  was  observed  in  the  beginning  of  this  section,  that  the 
principle  upon  which  the  law  gave  to  the  executor  so  absolute 
a  power  of  disposition  over  the  personal  assets,  was  necessity, 
viz.  that  he  might  not  be  impeded  in  converting  the  funds  into 
money,  and  applying  them  in  discharge  of  the  testator's  debts  (Q. 
Por  the  same  reason,  the  law  exempts  a  purchaser  or  mortgagee 
of  the  assets  fix>m  the  obligation  of  seeing  his  money  applied  in 
payment  of  the  debts,  or  of  inquiring  whether  there  be  any; 
and  confines  the  responsibility,  as  to  the  administration,  to  the 
executor  alone,  as  the  testator  himself  had  done.    But  if  the  Eilect  of  notice 
debts  be  paid,  and  the  alienee  had  notice  of  the  circumstance  of  ^f*^*^^ 
when  he  paid  his  money,  and  took  the  assets,  it  is  presumed  been  all  paid, 
(although  at  law  the  disposition  would  be  effectual)  that,  since  cntor'^  alienee. 
the  executor  is  also  a  trustee  for  the  purposes  mentioned  in  the 
will,  a  Court  of  Equity  would  require  the  alienee  to  see  that  the 
consideration  he  gave  for  the  property  was  applied  to  the  specific 
trusts  declared  in  such  will,  upon  the  same  principle  that  it 
expects  from  a  purchaser  of  a  trust  estate  to  see  his  money 
' f ,     ■■■ — ^ . 

(A)  17  Yes.  163.  (k)  2  Yern.  616,  and  ante,  p.  440  \ 

(0  See  1  Cox,  148 ;  17  Yes.  156,      3  Atk.  240 ;  17  Yes.  161. 
171 ;  2  Dick.  725.  (Q  AtUe,  p.  434. 
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Power  of  ox.     appropriated  in  satisfaction  of  the  particular  and  defined  trusts 
©rpledirfe  Se    ^^'^^'^^^  '^^»  or  in  a  schedule  to,  the  instrument  in  which  they  are 

Mseta. enumerated  (m).     I  have   found   no   express  decision  on    the 

Exceptions  to,  subject,  dor  any  thing  like  authority  except  an  inconclusiye 
acquicwence.  opi^^on  in  affirmance  of  the  above  remarks  by  Sir  Joseph  JekyUy 
in  the  case  of  Ewer  v.  Corbet  {n\  in  which  he  admittedj  '^  that  if 
an  executor  should  sell  a  term  to  a  person  who  had  notice  that 
there  were  no  debts,  or  that  all  the  debts  were  paid,  such  a  case 
might  require  a  different  consideration,"  there  being  no  such 
ingredient  in  that  before  him.  In  M'Leod  v.  Drummond{o\ 
Lord  Eldon  refers  to  these  expressions  of  the  Master  of  the  BoUsy 
and  abstained  more  carefully  than  the  latter  from  giving  any 
opinion  upon  the  effect  of  such  notice. 


&C.  cured  by 
acquksccDce. 


Insttncea. 


When  abuse  by      3^  Wheil  the  dealiuff  between  executors  and  their  alienee  of 

executor  of  his  , 

power  of  sale,  the  asscts  is  such  as  cannot  be  supported,  the  right  of  the 
testator's  creditors  or  legatees  to  follow  them,  may  be  barred  in 
consequence  of  thel^  omission  to  enforce  it  within  a  reasonable 
time. 

Thus  in  ElHot  v.  Merriman  {p)y  the  testator's  creditor's  at- 
tempted to  follow  the  assets  into  the  hands  of  the  purchasers 
from  the  executor,  af^er  an  undisturbed  possession  for  sixteen 
years;  but  their  bill  was  dismissed:  Lord  Hardwicke  observing 
that  length  of  time  was  no  favourable  circumstance  for  the  cre- 
ditors, since  had  they  come  to  the  Court  recently  and  prevailed 
against  the  purchasers,  the  latter  might  have  had  satisfaction 
against  the  vendor,  who,  in  that  case,  although  he  had  then 
become  a  bankrupt,  was  solvent  for  some  years  after  the  sales. 

So  in  Bonney  v.  Bidgard  (q\  a  suit  by  l^atees,  the  sale  was 
made  in  the  year  1752,  and  the  testator's  youngest  child,  one 
of  the  persons  interested,  came  of  age  in  1764;  but  from  1752 
till  the  commencement  of  the  suit,  about  the  year  1780,  the 
vendee  claiming  under  the  executor,  had  been  in  peaceable 
possession  of  the  estate;  so  that  the  same  number  of  years 
elapsed  between  the  accruing  and  the  prosecution  of  the  right,  as 
in  the  last  case.  Lord  KenyoUy  M.  R.,  dismissed  the  bill,  on 
account  of  the  negligence  of  the  plaintiff  in  not  earlier  pro- 
secuting their  claims. 

The  case  which  next  followed  was  Andrew  v.  Wrigley  (r),  in 


(m)  Barnard.  Rep.  81. 
(n)  2  P.  Wma.  149. 
(o)  17  A'es.  162. 


{p)  2  Aik.  41 ;  Barnard.  Kep.  82. 
(7)  1  Cox,  145,  148, 149. 
(r)  4  Bro.  C.  C.  125. 
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which  legatees  souj^t  to  recover  a  leasehold  estate,  bequeathed  Power  of  cz* 
to  them,  which  had  been  mortgaged,  and  afterwards  sold  under  ^^^^^^^ 
a  title  derived  from  the  administrator  with  the  will  annexed,  asseu. 


The  claim  in  respect  of  the  mortgagee  was  abandoned,  and  it  Exceptions  to, 

and  effect  of 
acquiescence. 


appeared  that  from  the  year  1758  to  1779,  the  first  two  pur-  "<*«^e<^*o^ 


chasers  had  been  in  possession  of  the  property,  contrary  to  the 
intention  of  the  will,  and  that  in  the  latter  year  the  estate  was 
again  sold  by  the  vendees  by  public  auction,  at  which  sale  the 
plaintifls,  legatees,  gave  notice  of  their  claims.  Lord  Alvanley 
decided  two  points.  First,  that  after  an  acquiescence  for  twenty- 
one  years,  the  legatees  could  not  have  recovered  the  estate  from 
the  first  two  purchasers ;  and  secondly,  that,  as  the  last  vendee 
bought  the  estate  firom  the  persons  who  had  no  knowledge  of  those 
claims,  notice  of  them  to  him  was  of  no  consequence,  since  he  Purchaser  with 
was  entided  to  protect  himself  under  the  want  of  notice  in  notice  from  a 

*  .      1    i_  purchaser  with- 

those  persons  firom  whom  he  derived  the  property  for  a  valuable  out  notice,  pro- 
consideration  («).  x»^^^ 

The  case  of  M^Leod  v.  Drwmaaumdy  was  fiist  decided  by  Sir 
WaOiam  Grants  and  finally  by  Lord  Eldon.  The  case  consbted 
of  a  variety  of  circumstances,  and  it  was  singular  in  this  respect, 
that  the  suit  was  by  two  executors  (who  had  not  previously 
interfered  in  the  administration)  against  pledgees  of  parts  of  the 
assets  by  the  other  two  and  sole  acting  executors,  for  the  private 
debt  of  the  latter.  No  persons  beneficially  interested  in  the 
property  under  the  will  were  before  the  Court  The  testator 
died^  1786,  and  the  bill  was  filed  in  1804.  In  1792  the  first 
pledge  of  the  estate  was  made,  and  afterwards  several  like  trans- 
actions took  place  between  the  same  parties  up  to  the  year  1804; 
during  the  whole  of  which  period,  neither  the  plaintifis,  nor  any 
persons  interested  in  the  deposits,  made  any  objections  to  those 
dealings  with  the  estate.  Under  those  circumstances,  both  Sir 
William  Orant  and  Lord  Eldan  determined,  that  the  tides  of  the 
pledgees  could  not  be  shaken;  not  by  the  plaintifis  in  the 
character  of  two  unoflending  executors,  because  they  were  not 
beneficially  interested,  and  never  interfered  in  the  executorship 
from  1786  to  1801,  nor  by  any  persons  interested  for  themselves 
or  others,  since  they  had  slept  upon'their  rights  during  the  same 
period  (^). 

In  Spackman  v.  TimbreU  (tt)^  the  testator's  creditors  attempted 
to  follow  leasehold  estates,  specifically  bequeathed^  into  the  hands 


(«)  1  Cox,  136.  (0  14  Yes.  353,  359,  363 ;  17  Yes.  171 

(tf)  8  Sim.  260. 
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of  trustees  of  the  maniage  settlement  of  the  legatee.  The  settle* 
Dient  was  made  three  years  after  the  death  of  the  testator,  and  the 
creditors  did  not  file  their  bill  until  seven  years  after  the  date  of 
the  settlement ;  their  claim  was  unsuccessful.  Sir  L.  ShadweU, 
y.  C,  remarked,  as  there  was  nothing  to  impeach  the  fidmess 
of  the  transaction,  it  seemed  to  him  that  the  case  fell  within 
the  principle  of  the  cases  commented  upon  by  Lord  fZt&n,  in 
H^Lead  y.  Dnanmond. 


Refunding. 


QenenJ  rule, 
that  an  execu* 
tor  cannot 


Sect.  III.  Of  the  refunding  of  Legacies. 

In  the  last  section  was  considered  the  right  pf  legatees  to  follow 
the  assets  in  the  possession  of  strangers  under  titles  derived  fix>m 
the  executor  by  sales  or  pledges.  It  remains  to  consider  the 
rights  of  executors,  creditors,  and  unsatisfied  legatees^  to  call  back 
parts  of  the  estate,  which  have  been  overpaid  to  one  or  more  of 
the  legatees,  by  reason  of  a  defect  of  assets.     And — 

1.  As  to  the  right  of  an  executor  to  oblige  a  legatee  to 
reftind. 

It  is  a  rule  in  equity,  to  presume,  when  an  executor  voluntarily 
pays  one  or  more  legacies  that  he  has  received  suflScient  assets 

oblige  a  legatee  to  discharge  all  the  rqst ;  and  although  the  fact  be  otherwise,  not 
to  admit  evidence  to  that  effect  In  such  cases,  therefore,  the 
executor  will  be  under  the  necessity  to  make  up  the  deficiency 
with  his  own  money,  since  a  Court  of  Equity  will  not  (except  in 
the  instances  after  mentioned)  permit  him  to  institute  proceedings 
against  any  of  the  legatees,  so  paid,  to  oblige  them  to  refund. 
For,  it  being  the  executor*s  own  folly  to  make  such  payments 
before  the  amount  of  the  estate  could  be  ascertained,  or  his 
negligence  in  not  acquainting  himself  with  its  amount,  when  that 
information  might  have  been  obtained  (tt),  neither  of  those 
grounds  entitles  him  to  the  interference  of  a  Court  of  £quity  to 
be  relieved  against  such  his  acts  and  assents  to  the  legacies  (x). 
Upon  this  principle,  it  is  conceived  that  the  above  rule  is  founded^ 
and  to  which  may  be  ascribed  the  follbwing  decision : 

Instanoei.  In  Ccppm  V.  Coppin  (j/)y  A*  after  giving  several  considerable 

legacies,  appointed  his  brother  the  plaintiff,  executor  and  resi« 
duary  legatee,  who  stated  in  his  bill,  that  he  had  paid  the 
legatees  more  than  the  assets  would  allow,  merely  upon  a  misre- 
presentation of  their  value,  the  estate  having  sustained  unexpected 


(tf)  2  Ves.  Mn.  194. 

\x)  2  Ventr.  360 ;  1  Vcm.  94. 


(y)  2  P.  Wms.  292,  296. 
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losses ;  he  therefore  insisted  that,  if  by  importunity  or  from  kind-     Refmidiiig. 

ness  to  several  of  the  legatees  (who  were  his  relatives),  he  had  At  the  suit  of 

paid  l^cies  beyond  the  assets,  such  over  payments  ought  to  be  executors. 

refunded.     But  Lord  King^  C,  was  of  a  contrary  opinion,  and 

said  there  did  not  appear  to  be  any  fraud  or  misrepresentation  by 

the  legatees  to  whom  the  payments  had  been  made ;  there  being 

on  the  other  hand,  much  more  reason  to  consider  the  executor  to 

be  better  informed  concerning  the  testator's  circumstances  than 

the  legatees :  whom  therefore  his  Lordship  would  not  order  to 

refund  in  such  a  suit 

Sir  John  Strange^  M.  R.,  expressed  himself  to  the  like  effect 
in  Orr  v.  Koines  {z\  *'  The  nde  (swid  he)  is,  that,  whenever  an 
executor  pays  a  legacy,  it  is  presumed  he  has  sufficient  to  pay  all 
legacies,  and  the  Court  will  oblige  him,  if  solvent,  to  pay  the 
rest,  and  not  permit  him  to  maintain  a  suit  to  compel  the  legatee 
whom  he  voluntarUy  paid,  to  refund." 

So  in  KeyUnge^%  case  (a),  A.  after  giving  several  legacies, 
appointed  B*  his  executor  and  residuary  legatee.  Great  part  of 
the  assets  consisted  oiEast  India  stock,  which  A.  directed  to  be 
converted  into  money  with  all  convenieitt  dispatch.  The  stock 
bore  a  good  price  at  A.^%  death,  and  some  of  the  legatees 
requiring  payment  of  their  legacies,  B.  gave  them  bonds  for  the 
amounts,  under  the  impression  that  the  estate  was  sufficient  to 
pay  all  the  legacies.  B.  kept  the  stock,  which  became  so 
depreciated  in  value  as  to  cause  a  deficiency  of  assets  fully  to 
discharge  the  other  lq;acies.  In  consequence  of  this  accident, 
B.  instituted  the  suit  i^ainst  the  legatees  to  whom  he  had  given 
bonds,  to  oblige  them  to  refund  and  abate,  and  that  those 
remaining  unpaid  might  take  their  legacies  proportionally  at  the 
then  price  of  the  stocL  But  the  Lord  Keeper  declined  to 
relieve  agmnst  the  bonds,  and  ordered  B.  to  answer  for  the  stock 
at  its  value  at  the  expiration  of  a  year  afler  the  testator's 
death. 

Since  payments  made  to  legatees  by  an  executor  under  the  Eiceptions  to 
circumstances  before  described  amount  to  a  devastavit^  by  reason  ^^^ 
of  there  being  a  voluntary  and  improper  disposition  of  assets  to 
the  prejudice  of  other  legatees,  it  foUov^  that  if  a  legatee  obtain 
payment  of  his  legacy  by  compulsion,  as  by  a  decree  in  equity, 
or  if  just  debts  be  discovered  and  paid  by  the  executor  after  dis- 
charge of  some  of  the  legacies,  he  may  maintain  a  suit  to  oblige 

(z)  2  Yes.  sen.  194,  and  see  (a)  Hil.  Term,  1702,  reported 
Newman  ▼.  BarUmy  2  Vem.  205.  1  Eq.  Ca.  Abr.  239,  pi.  25. 
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RdAmding. 

At  the  suit  of 
execoton. 

1.  WImd  ex- 
ecutor obliged 
to  pay. 


Or  debts  are 
subsequently 
claimed. 


those  legatees  to  refund;  for  it  is  clear»  that  in  neither  case  was 
his  diq)08ition  of  the  assets  blameable,  so  as  to  charge  him  with 
the  commission  of  a  devastaoiU 

Accordingly  in  Newman  v«  Bartm  (b)^  the  Court  distinguished 
between  the  vohaUary  and  comjnihory  payment  of  a  legacy  by  the 
executor ;  holding  that  he  could  not  oblige  the  legatee  to  refund 
in  the  first  instance,  but  that  he  was  entitled  to  do  so  in  the 
second     Again — 

In  NeUkrop  y.  Bi8coe(c),  it  was  said,  and  admitted  by  the 
Court,  that  if  executors  pay  away  the  assets  in  legacies,  and 
afterwards  debts  appear,  and  they  be  obliged  to  discharge  them, 
(of  which  debts  they  had  no  notice  before  the  legacies  were  paid,) 
the  executors  by  a  bill  might  compel  the  legatees  to  refund 

So  also  in  another  case  (d),  where  an  executor  filed  a  bill 
against  a  legatee  to  refund  a  legacy  voluntarily  paid  him  by  the 
executor,  the  assets  fiiUing  short  to  satisfy  the  testator's  debts,  the 
legatee  was  ordered  to  refund;  the  Court  declaring  that  an 
executor  may  institute  a  suit  against  a  legatee  to  refund  a  legacy 
voluntarily  paid,  as  well  as  a  creditor,  and  for  this  reason;  an 
executor  paying  a  debt  of  the  testator  out  of  his  own  pocket 
stands  in  the  creditor's  place,  and  has  the  same  equity  against  a 
legatee  to  compel  him  to  refund 

2.  That  a  creditor  has  a  right  to  call  upon  l^atees  to  refimd  is 

^iigcTlcffatees  ^  proposition  which  cannot  be  doubted    The  certainty  that  a 

to  refund.         Creditor  has  such  a  privilege  was  declared  by  the   Court  of 

Chancery  in  Noel  v.  Robinson  (e),  sjadNewnum  v.  Barton  (/),  and 

was  acted  upon  in  the  following  instance : 

A.  being  indebted  to  B*  appointed  C.  his  executor.  C.  wasted 
the  assets,  and  died,  having  bequeathed  several  legacies,  and 
appointed  D.  his  executor,  who  paid  those  legacies.  B.  the 
creditor  of  the  first  testator,  commenced  a  suit  against  D.  for  the 
payment  of  the  debt,  and  also  against  the  legatees  of  the  second 
testator,  who  was  the  executor  of  the  first,  to  compel  them  to 
refund,  there  not  being  a  sufficiency  of  assets  of  the  first  testator; 
and  the  Court  order^  the  legatees  to  refimd  (g> 


2.  Equity  of 
creditors  to 


(6)  2  Vem.  205. 

(c)  1  Chan.  Ca.  185. 

(d)  Dams  v.  Dams^  S  Via.  Abr. 
"  DeTise;*  423,  pi.  85. 

(e)  1  Vem.  94;  also  Jewon  v. 


Grant,    Lord    No^ham's    MSS., 
1677,  reported  3  Swans.  659,  Appx. 

(/)  2  Vem.  205. 

(g)  Anon.  1  Vem.  162. 
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In  OUkipie  v.  Alexander  (A),  payments  had  been  made  by  the     Refttoding. 
executor  under  the  sanction  of  the  Court  in  discharge  of  Iq^acies,  ^jT^heTuiToT 
and  a  fond  in  Court  had  been  apportioned  among  other  legatees,  crediton. 
Tlie  Court  held  tha;t  a  cred||Dr  who  subsequendy  obtained  per- 
loiflsion  to  prove  his  debt,  was  entided  to  receive  out  of  the  funds 
of  the  legatees  so  remaining  in  Court,  not  the  whole  of  his  debt, 
•but  only  a  part  bearing  the  same  proportion  to  the  whole,  as  the 
legacies  given  to  those  legatees  bore  to  the  whole  amount  of  the 
l^^ies  given  by  the  vrilL 

3.  With  respect  to  the  equity  of  one  legatee  to  make  another  3.  Equity  of  one 
refund,  it  may  be  stated  as  a  general  rule,  that  an  unsatisfied  a^tl^reiS^! 
legatee  cannot  maintain  a  suit  against  another  who  has  been  paid 
by  the  executor ;  because  the  remedy  in  the  first  instance,  is 
against  the  executor  (i) ;  who,  by  discharging  one  legacy,  has 
admitted  assets  for  the  payment  of  alL 

But  an  exception  to  this  rule  occurs,  when  the  executor  is  in 
insohent  circumstances;  for  since  the  unsatisBed  legatee  can 
have  no  redress  against  him,  he  would  be  without  a  remedy, 
unless  permitted  to  call  upon  the  other  legatee  to  refund  (J), 
Still  this  permission  is  qualified,  and  subject  to  the  foUowing 

distinctions. 

If  the  assets  be  originaJh/  sufficient  to  satisfy  all  the  legacies,  DistinctioDfl. 
and  one  of  the  legatees  procure  from  the  executor,  either  by  or 
without  suit,  payment  of  his  legacy;  and  then  the  executor 
wastes  the  estates,  so  as  to  render  it  deficient  to  discharge  the 
remainiog  bequests,  those  legatees  cannot  oblige  the  satisfied 
legatee  to  refund:  1st,  because  the  payment  was  not  a  devastavit 
in  the  executor;  and  2dly,  because  the  legatee  is  protected  by 
the  principle,  that  vigilantibus, '  rum  domdentibus  jura  subve^  ^ 
niunL    But — 

K  the  assets  be  ariginnlhf  deficient  to  answer  all  the  legacies, 
and  a  legatee  receive  fix)m  the  executor  his  legacy  in  full ;  in  that 
case,  as  the  payment  was  a  devastavit  by  the  executor,  and  it 
is  a  rule  in  equity,  that  upon  a  deficiency  of  assets,  all  general 
legatees  shall  proportionally  abate,  the  Court  will  entertain  a 
suit  by  the  unsatisfied  legatees,  to  compel  the  one  so  paid,  to 
refund. 


(A)  3  Rum.  ISO;  see  alto  WiOmott  (t)  See  Noel  v.  Robinson,  1  Vern. 

r.Jenkhu,  1  Beav.  401;  March  v.  90, 94,  ed.  by  Aitl%,  see  ako  2  Yes. 

RusseUj  3  M7I.  &  Cr.  31 ;  Knatchbidl  sen.  194 ;  OiOespie  v.  AJextmder,  vbi 

T.  Feamheadj  lb.  122 ;    Underwood  supra. 

V.  Uatton,  5  Beav.  36.  U)  2  Ves.  sen,  194. 
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Befancliiig.  The  difltinctioDS  upon  the  present  subject  are  thus  stateil  by 
At  the  loit  of  Sir  Joseph  Jekyn(k),  in  the  case  referred  to  in  the  note.  ''That 
a  legatee.  ^  ^q  legatees  are,  upon  a  deficiency  of  assets,  to  be  paid  in  pro- 
portion, so,  if  the  executor  paid  oneg^f  them,  the  rest  should  make 
him  refund  in  proportion;  and  if  one  of  the  legatees  obtained  a 
decree  for  his  legacy,  and  was  paid,  and  aftenrards  a  deficiency 
happened,  the  legatee  who  recovered  should  refund  notwith- 
standing, in  imitation  of  the  Spiritual  Courts  where  a  legatee  re- 
covering his  legacy  was  made  to  give  security  to  refund  in  pro- 
portion. But  that  if  the  executor  had  at  ftrtt  enough  to  pay  all 
the  legacies^  and  afterwardi  by  his  wasting  the  assets  occasioned 
the  deficiency;  the  legatee,  who  had  recovered  his  legacy,  should 
not  be  compelled  to  refund,  but  should  retain  the  advantage  of 
his  legal  diligence,  which  the  other  legatees  neglected,  in  not 
bringing  their  bill  in  time,  before  the  devastavit  of  the  executor; 
whereas,  if  they  had  commenced  their  suit  before  the  commission 
of  the  waste,  they  might  have  obtained  the  same  success.**  To 
these  observations,  may  be  added  the  case  of — 

Walcatt  V.  Hall  (/),  in  which  A,  was  entitled  to  a  legacy  of 
502L,  payable  at  twenty-one  or  marriage,  with  interest  in  the 
intermediate  period.  The  executor  proved  the  will;  and,  after 
retaining  the  501  for  A.  when  he  attained  the  above  age  or 
married,  he  paid  the  8urplus*of  the  testator's  personal  estate  to 
the  residuary  legatees,  as  directed  by  the  will.  During  ^.'s 
minority,  the  executor  became  a  bankrupt,  and  obtained  his 
certificate.  A.  having  attained  twenty-one,  filed  a  bill  against 
the  executor  and  the  residuary  legatees  for  the  legacy  of  50/1 
insisting  that,  if  the  certificate  were  a  bar  to  his  demand  against 
the  executor,  he  was  entitled  to  have  it  paid  by  the  residuary 
legatees.  The  Master  of  the  BoUs,  having  decided  that  the  cer> 
tificate  was  a  bar  to  the  claim  against  the  executor,  said,  the 
residuary  legatees  could  not  be  liable,  and  (as  reported)  that  if 
they  had  filed  a  bill  for  the  residue,  the  Court  would  have 
ordered  it  to  be. paid,  without  any  appropriation  of  the  legacy  of 
60L ;  and  that  the  residuary  legatees  had  received  no  more  than 
what  they  were  entitled  ta 

The  remarks  to  be  made  upon  the  last  case  are  these :  that 
since  the  residuary  legatees  received  no  more  than  what  they 
were  entitled  to,  the  executor's  payment  was  perfectly  fair,  and 
no  devastavit;    which  circumstance,  together  with   the  original 


(A)  Anon.  1  P.Wms.  495,  and  flee  1  Vern.  94. 
(0  2  Bro.  C.  C.  305. 
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safficiency  of  the  assets  to  satisfy  all  demands  upon  them,  took     Refunding, 
away  all  equity  from  the  particular  lega.tee   to  call  upon  the  At  the  suit  of 
residuary  legatees  to  answer  for  the  executor's  misapplication  of  ^  legatee, 
the  6QL :  and  with  respect  tp  the  observation  attributed  to  the 
Master  of  the  Rolls  by  Mr.  Browne  mz.^  that  in  a  suit  by  the 
residuary  legatees;,  the  Court  would  have  ordered  payment  of 
the  surplus  without  an  appropriation  of  the  particular  legacy,  its 
accuracy  may  be« doubted;  as  it  is  presumed,  that  the  Court 
would  have  taken  care  of  the  infant's  legacy  by  securing  it  in  the 
usual  manner. 

4.  The  remaining  subject  for  consideration  in  this  section  is, 
whether  in  instances  whiere  the  legatees  are  under  the  necessity 
of  refunding,  they  will  be  required  to  return  principal  only^  or 
principal  with  interest? 

The  rule  applicable  to  this  subject  waa  stated  by  Lord  Eldon  "Wben  interest 
in  Gittins  v.  Steek  (wi).  "  If  (said  his  Lordship)  a  legacy  have  £2»  mwiw^ 
been  erroneously  paid  to  a  legatee,  who  has  no  farther  property  refvnded. 
in  the  estate,  in  recalling  that  payment,  I  apprehend  that  the 
rule  of  the  Court  is,  not  to  charge  interest;  but  if  the  legatee  is 
entitled  to  another  fund  making  interest  in  the  hands  of  the 
Court,  justice  must  be  done  out  of  his  share." 

In  the  case  referred  to  (n),  a  legacy  of  7,000£  was  improperly 
paid  out  of  the  personal,  instead  of  the  real  estate,  the  latter  being 
made  primarily  liable  to  that  bequest  by  the  wilL  The  legatee  was 
also  one  of  the  three  residuary  legatees,  and  the  personal  estate 
was  in  the  hands  of  the  Court  of  Chancery,  producing  interest. 
A  question  arose  between  the  other  two  residuary  legatees  and 
the  particular  legatee,  whether  the  latter  (he  being  also  a  resi- 
duary legatee)  should  be  charged  with  interest  upon  the  7,000il 
erroneously  taken  out  of  the  personal  assets;  and  Lord  Eldon 
decided  in  the  afiinnative,  upon  the  distinction  before  stated. 
J 

(m)  1  Swanst.  200.  (n)  Ibid.  24,  199. 
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CHAPTER  VIII. 

Of  Lapsed  Legacies. 

Sect.  I.  Of  the  lapse  of  an  individual  Legacy  by  the 

death  of  the  Legatee  during  the  life  of 
the  Testator,  and  herein  of  the  altera- 
tions made  by  the  1  Vict.  c.  26. 

1. — Lapse  as  altered  by  the  statute^  1  Vict  c.  26. 

2. —  When  tfie  bequest  lapses,  although  made  to  the 
legatee^  his  executors  and  administxators  or 
personal  representatives. 

3. — Of  the  admissibility  of  parol  evidence  of  the 
testator*s  intention  that  the  executors,  admini- 
strators or  personal  representatives  were  meant 
to  take  if  the  legatee  died  before  hirn. 

4. — Exceptions  to  the  rule  of  lapse,  when  the  legacy 
is  given  to  the  executors,  administrators,  or  per* 
sonal  representatives  of  the  legatee,  or  substitutes 
the  issue  of  the  legatee,  or  when  the  trustee  of  a 
legacy  dies,  or  where  a  creditor4egatee  dies 
before  the  testator. 

Sect.  IL  Of  lapse  (where  the  person  named  in  the  will 

is  debtor  to  the  Testator)  depending  upon 
the  circumstance  whether  the  benefit  be 
given  as  a  Legacy^  or  intended  in  the 
nature  of  a  Release. 

Sect.  III.  Effect  of  the  death  of  Legatees  before  the 

testator  upon  the  interests  of  persons  in 
remainder,  when  the  Legacies  are  limited 
over  upon  the  happening  of  particular 
events. 

1. — Of  lapse,  when  a  legacy  is  given  for  a  particular 
purpose,  with  a  bequest  over  if  the  legatee  dies 
before  the  object  be  accomplished;  but  he  Uves 
to  complete  the  purpose,  and  dies' during  the  life 
of  the  testator. 

2. —  Of  lapse,  when  the  event  upon  which  a  legacy  is 
given  aver  happens  m  the  testator^s  lifetime,  and 
the  legatee  dies  before  him. 
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3. —  Of  lapse,  when  the  legatee  dies  before  the  testatoTy  Legacies, 
and  prior  to  the  event  happening  upon  which  the  ^'P"^^* 
legacy  is  limited  to  another  person.        ^  Although  given 

to  executors. 

Sect*  IV.  Of  lapse  of  Legacies  given  to  persons  in 

JODTT-TENANCT,       Or      aS      TENANTS      IN 

Common. 

1. — In  joint-tenancy. 

2. — As  tenants  in  common-^and 

1. —  When  given  to  children. 
2. —  When  with  a  limitation  over  to  survivors, 
— jind 
3. — Of  kg)se  of  Bccnxed  ehares. 

• 

Sect.  V.  Of  lapsed  Legacies  when  the  bequests  are 

made  under  Powers. 

Sect.  VL  Of  the  persons  entitled  to  lapsed  Interests. 

1. —  When  the  subjects  are  genercd  legacies  or  personal 

residues. 
2. —  When  they  are  legacies  payable  out  of  lands^  or 

the  proceeds  of  lands  directed  to  be  sold. 


Sect.  I.  Of  the  Lapse  of  an  individual  Legacy  by  the 
death  of  the  Legatee  during  the  life  of  the  Testator, — 
Afld— 

1.  Of  lapse  as  altered  bj  the  statute,  1  Vict  c.  26. 

Except,  as  altered  by  the  statute  1  Vict  c.  26,  ss.  32  and  33,  no  Lap^e  as  al. 
rule  respecting  testamentary  dispositions  is  more  clearly  established,  ^^  ^  *  Vict 
than  that  by  the  death  of  the  devisee  of  real  estate,  or  of  the  legatee 
of  personalty  in  the  lifetime  of  the  testator,  the  testamentary  dis^ 
position  fails,  or,  as  the  expression  is  ^ lapses;^  but  the  32nd  and 
33id  sections  of  the  above  act  effect  some  important  alterations. 
The  32nd  section  enacts,  that  a  devise  to  a  person  for  an  estate  tail 
or  an  estate  in  quasi  entail,  shall  not  lapse  by  the  death  in  the 
testator's  lifetime  of  the  donee  in  tail,  if  hfe  leaves  issue  inheritable 
under  the  entail.  The  33rd  section,  which  more  particularly 
applies  to  the  subject  of  the  present  work,  enacts,  that  '*  where  any 
peiton,  being  a  child  or  other  issue  of  the  testator,  to  whom  any 
real  or  personal  estate  shall  be  devised  or  bequeathed  for  any 


1 
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Legacies,      estate  or  in^rest,  not  determinable  at  or  before  the  death  of  sach 

lapse  of.       person,  shall  die  in  the  lifetime  of  the  testator  leaving  issue,  and 

ed^fV^*  any  such  issue  of  such  person  shall  be  living  at  the  time  of  the 

c.  2(>.  death  of  the  testator,  such  devise  or  bequest  shall  not  lapse,  but 

shall  take  eifect,  as  if  the  death  of  such  person  had  happened 

immediately  after  the  death  of  the  testator,  unless  a  contrary 

intention  shall  appear. " 

Upon  this  latter  section  it  has  been  decided  by  Johnson  v.  Johnr 
son  (a),  that  the  l^acy  vests  in  the  deceased  legatee,  and  becomes 
subject  to  all  the  incidents  of  property  belonging  to  him,  in  the 
same  manner  as  if  he  had  survived  the  testator ;  and,  consequently, 
that  it  is  subject  to  the  payment  of  his  debts,  to  the  disposition  of 
his  will,  or,  if  he  dies  intestate,  to  distribution  of  his  effects  under 
the  statute;  and  that  although  the  existence  of  issue  might  be  the 
motive  for  this  provision  by  the  Legislature,  the  issue  were  not  the 
object  of  it 
'  It  has  also  been  decided  by  Griffiths  v.  Gale  (b\  that  the  section 

does  not  apply  to  a  child,  to  whom  a  share  of  a  fund  is  given  by 
the  testamentary  appointment  of  a  parent,  in  exercise  of  a  power 
t  of  selection,  and  which  child  dies  in  the  lifetime  of  the  donee  of 
the  power.  The  language  of  the  judgment  would  seem  to  apply 
to  all  testamentary  appointments  whatsoever ;  but  it  may  be  ques- 
tioned whether  th^  33rd  coupled  with  the  1st  section  of  the  act 
does  not  apply  to  testamentary  appointments  under  fferieral  powers, 
which  give  the  donee  an  absolute  control  over  the  property :  and 
especially  where,  in  de&ult  of  appointment  the  property  is  given 
over  absolutely  to  the  donee. 

In  fFinter  v.  fVttUer  (c),  the  testator  by  will  dated  the  13th  of 
November  1833,  gave  one-sixth  of  the  fund  to  arise  from  the 
conversion  of  his  residuary  real  and  personal  property  to  bis 
eldest  son  J.  P.  JV.  absolutely :  J.  P.  fV.  died  on  the  23rd  of 
November  1838,  after  the  1  Vict  c.  26,  came  into  operation. 
By  codicil  dated  the  16th  of  February  1839,  executed  in  con- 
formity with  that  statute,  the  testator,  after  making  some  alterations, 
but  not  referring  to  the  bequest  to  J.  P.  fF.,  confirmed  the  will  in 
all  other  respects.  J.  P.  W.  left  several  children  who  survived 
the  testator,  and  the  question  was,  whether  the  bequest  to  him 
lapsed,  or,  by  the  operation  of  the  33rd  and  34th  sections  of  the 
above  statute,  took  effect,  as  if  J.  P.  fT.'s  death  had  taken  place 
mmediately  after  the  death  of  the  testator.  Sir  James  Wigramy 
V.  C,  held,  that  it  so  took  effect,  and  that  with  respect  to  the  repub  • 


(a)  3  Hare,  167.  (h)  12  Sim.  364.  (c)  6  Hare,  306. 
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lication^  it  must  be  considered  as  if  the  testator  on  the  16th  of     Legacies, 
February  1839,  had  made  a  new  will  in  the  precise  words  of  the       lapse  of. 
will  of  the  13th  of  November  1833;  and  with  respect  to  the  33rd  Wseas 
section,  his  Honor  construed  the  words  "shall  die"  not  to  mean  i  yjct.  c.  26, 
shall  die  after  the  bequest  is  made  to  the  legatee  by  will  made 
after  the  3 1st  of  December  1 837,  but "  shall  die  "  after  the  act  comes 
into  operation.     His  Honor  observed,  that  the  construction  he 
adopted  was  that  which  alone  could  accomplish  the  policy  and 
objects  of  the  act,  and  he  did  not  think  that  it  would  include  any 
case  that  was  not  obviously  within  the  purpose  of  the  act 

It  is  presumed  that  the  expression  "an  estate  in  qnari  entaU^^  ^  J/v^*/    ■•  '  ^'  " 
employed  in  the  32nd  section  of  the  above  act,  refers  to  money  to    ' '  "  '    '/'     '    ,   .. 
be  laid  out  in  land  to  be  setded  upon  a  person  in  tail ;  for  a  ^' 
devise  of  a  chattel  real  or  other  personal  estate  to  A.  in  tail,  by  a  \    /^  ^,,.  v-.-- 

setded  rule  of  construction,  amounts  to  an  absolute  gift  to  ^. ;  so  -.  -  -t.^^v,  ?,  /:;..►. 
that  in  case  of  his  death  in  the  testator  s  lifetime,  either  with  or  ^' 
without  issue,  the  gift  would  lapse,  A.  not  being  a  child  of  the 
testator  and  falling  within  the  exception  of  the  1  Fict  c.  26,  s.  ^ 
33;  so  if  the  gift  of  the  chattel  were  to  A.  and  the  heirs  of  his  ..*  ^ 
body,  and  in  default  of  such  issue  to  B,;  if  A.  dies  in  the  testator's  /;„.,_    .  ,  ^  ,   ^ 
lifetime,  the  bequest  lapses,  B,  of  course  having  no  claim,  as  the  .^.  ;, .  ;  .  .  > 

gift  over  to  him  was  void  ab  initio^  being  a  gift  over  of  a  chattel  ...... 

after  a  general  &ilure  of  heirs  of  the  body  of  A.  (dy        ^  *  ...-%.,'., .  V.^- 

In  Mackinnan  v.  Peach  (e)y  the  gift  was  of  plate  and  other. ^y^^^  .   •/ 

articles  to  the  testator's  two  daughters  Maria  and  Sophia^  share  -> 

and  share  alike,  and  up^  the  demise  of  either  of  them  without 
lawful  issue,  then  the  mare  of  her  so  dying  should  go  to  her 
sister.  Maria  died  in  the  testator's  lifetime,  and  Lord  Langdakj 
M.  R.,  held,  that  there  was  no  lapse,  the  surviving  sister  being 
entitled  to  Marians  share,  notwithstanding  her  death  in  the  testator's  / .  ^  . 
lifetime.  Itis  with  great  deference  submitted,  that  the  authorities  of /^'^  •/  - 
Northey  v.  Burbage  (/),  WiUzTig  v.  Baiiie  (jg\  and  Humphreys  v.      -  ' ' 

Hmoes  (A),  to  which  his  Lordship  referred  as  the  foundation  of '   7 
his  judgment  were  not  applicable.    In  those  cases  the  gift  over  to  \     "      .  ./"'•« , 
the  survivors,  was  upon  death,  or  death  under  twenty-one,  or'^''>'  .'      -     •   ./.  . 
other  period  within  the  prescribed  limit  against  perpetuity;  while  ^  t  c  ^  ,  .: , 
the  gift  over  in  the  principal  case  was  to  the  surviving  daughter,/.  ^      .  .     . 
after  an  indefinite  failure  of  issue  of  the  one  first  dying;  the 
effect  of  the  words  of  the  bequest  was  to  give  the  plate,  &c.,  to  the  , 

^ .       .  / 

(d)  Harrii  ▼.  Dam,  1  Ck)l.  416  ;  (/)  Free.  Ch.  471,  pi.  4.  ' ',  •  ' 

see  also  Andrew  y.  Andrew,  lb.  639.  (g)  3  P.  Wms.  118. 

(«)    2  Keen,  ^55*    see  per  Sir  (A)  1  Ross.  &  M.  689. 
K,  Bruce,  V.  C.  660. 
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daughters  absolutely  as  tenants  in  common^  and  the  gift  over  was 
void  ab  initio^  so  that  lapse  of  MaricHs  share  w&s  the  necessary 
consequence  of  her  deatL 

Xhe  introduction  of  the  words  ^^such  issue  of  such  person"  in 
the  33rd  section  of  the  above  statute,  would  create  a  hardship 
under  the  following  circumstances ;  if  a  legacy  were  given  to  A,^ 
a  child  of  the  testator,  and  A.  were  to  die  in  the  testator's  life- 
time, leaving  issue  jB.,  who  should  also  die  in  the  testator's  life- 
time, leaving  issue  C,  bom  after  ^.'s  death,  but  who  survived 
the  testator;  C  will  not  be  entitled,  not  being  issue  of  ^.  living 
at  A.^s  death* 


2.  We  proceed  in  the  next  place  to  consider  when  the  bequest 
lapses,  although  made  to  the  executors  or  administrators,  or  the 
personal  representatives  of  the  legatee. 

The  well  established  rule  respecting  lapse  (t)  ,throug)i  the 
death  of  the  legatee  in  the  testator's  lifetime,  in  cases  not 
which  prevails,  affected  by  the  above  statute,  will  not  be  varied  by  the  bequest 
given  to  ezecu-  being  inade  to  the  legatee,  his  executors  or  admimstratars.  For 
tors,  &c.  of  gu^jij  words  are  of  no  importance,  inasmuch  as  those  persons 
would  have  taken  the  legacy  in  succession  and  by  representation, 
if  it  had  vested  in  the  legatee,  whether  expressly  named  by  the 
testator  or  not;  but  since  the  legatee's  death  before  the  testator^, 
prevented  his  ever  taking  any  interest  in  the  bequest,  it  follows 
that  his  executors  or  administrators  can  by  no  possibility  make 
a  title  to  that  which  never  vested  in  the  testator.  This  is.  the 
principle  of  the  rule,  which  equally  applies  to  devises  of  real,  as 
to  bequests  of  personal  estate ;  so  that  if  lands  were  devised  to 
A.  and  his  heirs^  and  he  died  before  the  devisor,  leaving  an  heir 
living  at  the  death  of  the  testator,  the  heir  could  not  make  a  title 
to  the  estate;  because  he  ^as  intended  to  take  it  in  succession 
as  representative  of  the  devisee,  but  which  was  impossible  from 
the  accident  of  the  latter  dying  before  the  devisor;  an  event  that 
prevented  the  devisee  taking  any  interest  in  the  property  trans- 
missible to  his  heir  (J).  These  must  be  admitted  to  be  hard 
cases,  and  are  probably  contrary  to  the  intention  of  testators; 


(i)  The  word  ^^  lapse**  atrictly  ia 
applied  to  the  failure  of  a  gift  by  the 
death  of  the  object  of  the  gift  in  the 
testator^s  lifetime;  the  expression, 
however,  ia  used  in  common  par^ 
lance  to  cases  where  the  gift  fails, 
not  by  the  death  of  the  legatee,  but 
by  the  happening,  in  the  testator*s 
lifetime,  of  some  condition  or  event 


upon  which  the  gift  is  made  to  cease 
by  the  terms  of  the  bequest ;  thus 
where  a  legacy  is  given  to  A,  so  long 
as  she  remains  unmarried,  upon  the 
marriage  of  A,  in  the  testator^s  life- 
time the  gift  to  her  fiuls,  and  is  in 
the  nature  oT  a  lapsed  legacy, 
Andrew  v.  Andrew,  I  CoU.  (C),  690. 
0)  Brett  V.  RigdeUf  Plowd.  340. 
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but  as  the  rule  is  clear,  a  Court  of  Equity  requires  an  equally  Legaci««, 
manifest  intention  of  testators,  that  their  legal  representatives  ^*P*^  ^^' 
were  not  meant  to  take  by  representation,  but  as  purchasers  in  A^*^°"6** 

,  ./       r  ^  r        ^  given  to  ex- 

their  own  rights.  ecuton,  &c  of 

A  leading  case  upon  this  subject  is  EWM  v.  Davenport  (A),  in  ®S*^®®' 
which  B.  being  indebted  to  A*  in  400iL  by  recognizance,  A.  be- 
queathed to  hfm,  his  executorSy  admimtratoTSy  and  assigns,  the 
40021  which  he  owed  her  (the  testatrix),  with  all  interest  due  for 
the  same;  provided  he  paid  out  of  that  sum  several  legacies  to 
his  children,  amounting  to  about  150^;  and  the  remainder  of 
the  money  the  testatrix  gave  to  ^.,  his  executors,  administrators^ 
and  assigns.  The  testatrix  desired  her  executors  not  to  claim  or 
meddle  with  the  400L  but  freely  to  deliver  up  the  security  for 
the  same  into  the  hands  of  J5.,  his  executors,  administrators  and 
assigns,  and  to  seal  and  execute  to  him  and  them  such  reason- 
able releases  and  discharges,  and  acknowledge  satisfaction  for  the 
400L  for  the  safety  of  B.  &c.,  as  B.  &c.  should  think  proper.  B. 
died  before  the  testatrix,  and  the  plaintiff,  the  heir  of  B.y  filed 
the  bill  against  the  executor  of  the  testatrix  to  be  discharged 
from  the  recognizance ;  upon  which  a  question  arose  concerning 
so  much  of  the  400iL  as  was  given  to  B.,  viz.  whether  it  was  not 
a  lapsed  bequest:  and  Lord  Cotoper  determined  in  the  affirm- 
ative, in  conformity  with  the  rule  before  stated;  and  he  consi- 
dered the  direction  to  the  executors  to  deliver  up  the  security, 
&C.  to  the  legatee,  as  ancillary  to  the  bequest,  and  merely 
l^atory,  and  therefore  insufficient  to  convert  the  case  into  an 
exceptioq  to  the  general  rule. 

The  reporter  observes,  in  a  note  to  the  last  case,  that  the 
opinion  of  the  Master  of  the  Rolls  was  different  from  Lord 
Cowper^s  decision,  and  that  Lord  Coioper  even  said  it  was  a 
doubtful  case.  Yet  it  would  seem,  for  the  reasons  before  detailed, 
that  the  decree  is  founded  upon  solid  principle ;  and  its  authority 
has  been  admitted  by  subsequent  cases  (/). 

Since  then  a  leeacy  to  A.,  his  executors  or  administrators,  will,  ^^  *<;  ^^  V^' 
as  we  have  seen,  lapse  by  his  death  before  the  testator,  so  will  tatives ; 
a  legacy  given  to  A.  and  his  personal  representattoes ;  for  in  each 
case  the  additional  words  are  unnecessary  (m),  and  merely  ex- 
press what  the  law  would  have  directed  if  the  testator  had  been 


.    (A)  1  P  Wms.  83.  C.  C.  84;  Hutcheson  y.  Hammond, 

(0  See  Toplis  ▼.  Baker,  2  Cox,  3  Bro.  C.  C.  129,  143 ;  SkutOeworth 

122;   Pickering  y.   Lord  Stamford,  v.  Greaves,  4  Mjl.  &  C.  35. 
3  Ves.  493 ;  Corbyn  v.  French,  4  Ves.  (m)  4  Ves.  435. 

435;    Mayhank  v.  Brooks^    1    Bro. 

II  U  2 
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Legacies,      silent  on  the  subject ;  viz.  that  \SA.  survive  the  testator  (an  event 
lapse  of.       which  the  gift  implies,  since  no  testator  could  be  supposed  to 
Although         mean  to  give  to  any  but  those  persons  who  shall  survive  him), 
et^tore,  &c.  of  and  afterwards  die  before  the  legacy  becomes  payable,  his  per- 
legatec.  sonal  representatives  shall  receive  it.     Hence  it  appears  that  the 

mere  naming  of  the  executors,  administrators  or  personal  repre* 
sentatives  of  ^.  is  not  inconsistent  with  the  rule  before  mentioned 
respecting  the  lapse  of  legacies,  and  does  not  unequivocally  show 
the  testator's  intention  to  substitute  those  persons  in  the  place  of 
A.  in  the  eve^t  of  ^.'s  death  before  him. 
and  whether  The  rule  in  regard  to  lapse  will  equally  apply,  although  the 

imme£ate  or  legacy  be  not  immediate,  but  expectant  upon  a  life  interest,  and 
riSTStcr^"  the  form  of  bequest  be  to  the  legatee,  or  his  executors  or  admi- 
nistrators, or  to  his  personal  representatives ;  because  the  testator 
may  have  merely  intended  to  provide  against  the  death  of  the 
legatee  between  his  own  decease  and  that  of  the  tenant  for  life. 
Since  therefore  there  is  a  period  to  which  the  gift  to  the  execu- 
tors or  administrators  or  personal  representatives  of  the  legatee 
may  refer,  without  interfering  with  a  lapse  in  the  event  of  his 
death  before  the  testator,  the  intention  on  the  part  of  the  latter 
to  provide  against  that  contingency  is  not  suflSciently  certain  to 
counteract  the  general  rule ;  so  that  if  the  legatee  die  during  the 
life  of  the  testator,  his  legacy  will  be  lost 

This,  point  was  determined  by  Lord  Alvanley  in  the  case  of 
Corbyn  v.  French  (ts),  in  which  the  testator  gave  his  residuary 
estate  to  trustees,  to  place  at  interest,  and  directed  them  to  pay 
that  interest  to  his  wife  for  life,  and  at  her  death,  2,000/1.  (part  of 
the  capital)  to  his  niece  B.  "  or  to  her  proper  representative,''  if 
she  shozdd  not  be  living  at  his  wifis  decease.  The  testator  also  gave 
to  each  of  his  sisters*  children  (natning  them)  ^^  or  their  repre- 
sentatives or  representative,"  2,000iL  (other  part  of  the  capital). 
John^  one  of  the  children,  died  before  the  testator ;  and  the 
question  was,  whether  his  legacy  lapsed  or  belonged  to  his  repre- 
sentatives;  and  Lord  Alvanley  determined  it  was  lost  for  the 
reasons  before  stated;  his  Honor  observing,  ^^  that  the  question 
could  be  hardly  raised  upon  the  will,  for  (said  he)  look  at  the 
preceding  legacy  to  B.  Would  it  not  have  lapsed  if  she  had 
died  before  the  testator?  Beyond  all  question  it  would  have 
done  so.  It  is  nothing  more  than  saying  the  legacy  shall  go  to 
her  representatives  if  she  die  before   the  wife  :    and  as  to  the 

(n)  4  Yes.  418,  435,  and  see  Hvtcheson  ▼.  Hammandy  3  Bro.  G.  C.  129, 
148,  S.  P. 
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other  legatees,  it  is  nothing  more  than  a  gift  to  them  at  the  wife^s      Legacies, 
deaths  which  was  only  intended  as  a  beneficial  interest  to  them,       ^*P»^  of* 
and  as  such  must  vest  in  them  before  it  could  be  transmissible.  ^°*  prevented 
It  is  perfectly  clear  that  where  the  fund  is  given  to  one  far  Ufe,  evidence, 
and  after  the  death  of  that  person  to  several  others,  and  in  case 
of  their  death  to  their  representatives^  there  is  no  reason  to  presume 
an  intention  that  it  shall  not  lapse  by  the  death  of  the  legatee  in 
the  life  of  the  testator." 

Thus  in  Bane  v.  Cook  (o),  the  testatrix  devised  and  bequeathed 
the  general  residue  of  her  real  and  personal  estates  to  trustees,  in 
trust  to  sell  and  invest  the  produce  in  the  public  funds,  &c.  and' 
pay  the  interest  to  Sarah  Jelfy  for  life,  and  after  her  death  (as  to 
one  moiety)  to  pay  the  same  unto  and  between  the  two  children 
of  Elizabeth  Bone,  deceased,  equally ;  and  in  case  of  the  death  of 
^y  of  the  said  legatees  before  their  legacies  should  become  pay- 
able, then  that  the  legacy  of  each  of  them  so  dying  should  go  to 
and  be  paid  amongst  his,  her  or  their  children,  share  and  share 
alike ;  and  in  case  of  such  decease  of  any  of  the  said  legatees 
without  having  a  child  or  children,  the  legacy  of  him  or  her  so 
dying  should  go  to  his  or  her  executors  or  administrators  as  part 
of  his  or  her  personal  estate.  One  of  the  children  of  Elizabeth 
Bone  died  in  the  testatrix^s  lifetime,  unmarried.  It  was  held, 
that  the  legacy  of  such  child  lapsed;  the  intervening  provision 
(substituting  the  children  of  the  legatee)  aifording  no  reason  for 
presuming  an  intention  that  the  legacy  should  not  lapse. 

The  principle  of  the  last  cases  equally  applies  where  the  pay-  or  be  payable 
ment  of  the  legacy  is  postponed  to  the  expiration  of  a  year,  or  ^!^°  *  ^er- 
of  a  longer  period,  after  the  testator's  death;   for,  in  such  in-  after  the  tes* 
stances,. the  substitution  of  executors,  administrator  or  personal  ^o^*«<*eath. 
representatives  in  the  places  of  the  legatees  may  be  intended  to 
provide  against  the  death  of  any  of  ihem  after  the  decease  of 
the  testators,  and  before  they  become  entitled  to  receive  the 
legacies:  a  construction  quite  consistent  with  the  rule  of  lapse 
in  the  event  of  any  of  the  legatees  dying  during  the  life  of 
the  testators. 

It  follows,  therefore,  that  if  legacies  be  given  to  A,  C.  and  i>., 
and  directed  to  be  paid  to  them  or  to  their  several  executors, 
or  administrators,  or  personal  representatives,  or  "  heirs^^  a  term 
synonymous  with  personal  representatives,  at  the  end  of  a  year 

(p)  M'Olel.  £xch.  Rep.  168 ;    13      vni. ;  see  also  Taylor  v.  Beverle^^ 
Price^  332,  and  see  Chap.  II.  sec.      1  Coll.'(C.))  108. 
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after  the  testator^s  death,  and  B.   die  before  the  testator,  the 
legacy  intended  for  him  will  be  lapsed 

This  point  was  so  adjudged  in  the  case  of  Tidwell  v.  Ariel  (p) 
in  which  the  Court  acknowledged  the  principle  before  stated,  in 
observing,  that  '^  payment  to  the  representative  at  the  end  of  a 
year  after  the  testator's  death,  if  the  legatee  be  not  then  living,  i^ 
not  inconsistent  with  a  personal  gift  to  the  legatee." 

In  the  case  last  referred  to,  it  had  been  contended  that  the 
substitution  of  heirs  was  inconsistent  with  a  personal  gift  to  the 
legatees,  and,  adverting  to  this  aigument,  the  Master  of  the  Rolls 
observed,  that  i^  in  that  case,  the  direction  had  been  that  the 
legacies  should,  at  the  testator's  death,  be  paid  to  the  legatees 
or  their  respective  heirs,  the  inconsistency  contended  for  would 
not  have  existed 

The  case  of  Gittings  v,  McDermott  (q)  was  decided  by 
Brougham^  C,  in  conformity  vrith  this  dictum.  In  the  latter 
case  the  bequest  was  to  the  children  of  E,  W,  "  or  their  heirs." 
The  children  died  in  the  testator's  lifetime,  and  the  question 
was,  whether  the  legacies  lapsed,  or  whether  the  next  of  km  of 
the  children  were  entitled.  Brougham^  C,  confirming  the  deoi* 
sion  of  Sir  John  Leach^  M.  R.,  decided  that  the  next  of  kin 
were  entitled ;  it  being  clearly  intended  by  the  testator,  that,  if 
the  children  were  not  living  at  his  death,  their  representatives 
should  take  by  substitution. 

2^  It  has  indeed  been  attempted  to  introduce  petrol  evidence 
ofthe  testator's  intention  to  substitute  the  executors  or  adminia* 
trators  of  the  legatee  in  his  place,  in  order  to  prevent  the  lapse 
occasioned  by  his  death  before  the  testator.  But  the  Court  of 
Chancery  rejected  such  testimony. 

Accordingly,  in  Maybank  v.  Brooks  (r),  the  testator  (whoee 
father  was  indebted  to  Maybank)  left  a  legacy  of  850/1  of  equal 
amount  with  the  debt,  to  Maybank^  his  executors^  adrmrdstrtUorgy 
or  assigns.  At  the  time  of  the  gift  of  this  legacy,  Maybank  was 
dead,  but  no  notice  of  the  circumstance  was  taken  in  the  wilL 
The  personal  representative  of  Maybank  filed  a  bill  for  the 
legacy,  insisting  that  the  words,  ''his  executors,  administratom 
or  assigns,"  made  it  transmissible ;  and  were  of  the  same  impcnt 
as  if  the  testator  had  said, ''  and  if  Maybank  shall  be  dead,  I  give 


(p)  3  Mad.  404,  409;    see  also 
Waite  V.  Tempter,  2  Sim.  524. 


{q)  2  M.  &  K.  69. 
(r)  1  Bro.  C.  C.  84. 
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the  same  to  such  person  or  persons  as  shall  be  his  executors    Legacies  not 
administrator,  or  assign;"  and  that  the   testator  intended  the        '^P'^- 
leiraey  to  ffo  to  Mat/bank's  family  in  payment  to  him  of  the  debt  ^^®"  S*^®"  ^^ 

*^         ^  ^  •/  F  •/  executors  &c«  ■ 

from  the  testator's  father.  To  establish  this  case  the  plaintiff  of  legatee, 
proposed  to  read  parol  evidence  pf  the  testatoi^s  knowledge  that 
Moybccnh  was  dead^  and  of  his  intention  that  the  legacy  should 
go  to  his  representatiye.  But  Lord  Thurlow  rejected  it,  remark- 
ing, that  all  the  cases  of  the  admission  of  parol  evidence  were 
short  of  the  present ;.  and  he  noticed  its  ineflScacj,  if  received, 
in  saying,  **  the  only  fact  to  which  evidence  was  offered  appeared 
to  be  that  the  death  of  Maybank  was  within  the  knawkdffe  of  the 
testator;  and  in  order  to  show  his  intention  that  the  legacy 
should  be  iransndssibkf  which  could  not  be  from  a  legatee  who 
had  been  dead  several  years."  Hence  it  appears,  that  whether 
the  evidence  were  admitted  or  not,  it  was  equally  useless  to  the 
plaintiff.  The  legacy  was  declared  to  be  lapsed  as  falling  within 
the  rule  before  stated. 

J$t  The  rule,  however,  like  all  others,  admits  of  exceptions,  but  Exceptions  to 
which  must  be  founded  upon  the  manifest  intention  of  testators,  ciesgiven  to** 
that  the  legacies  should  not  lapse  by  the  deaths  of  the  l^atees  **>«  executors, 
before  them,  and  the  appointment  of  other  persons  to  take  the 
legacies  upon  the  happening  of  those  events;  for  LKyrdHardwicke 
was  of  opinion,  that  without  such  a  nomination,  intention  alone 
would  be  insuffioient  to  prevent  the  application  of  the  rule.  In 
Sibley  v.  Cook  («),  his  Lordship  thus  expressed  himself:  '^  Jf  a 
man  devise  real  estate  to  J.  S.  and  his  heirs,  and  signify  or 
indicate  his  intention,  that  if  J.  S.  die  before  him  the  devise 
should  not  lapse,  yet  unless  he  nominated  another  devisee,  the 
testator's  heir  is  not  excluded,  notwithstanding  that  declaration : 
so  in  the  gift  of  a  personal  legacy  to  A.,  although  the  testator 
showed  an  intention  that  the  legacy  should  not  lapse  if  ^.  die 
before  him,  yet  that  is  not  sufficient  to  exclude  the  next  of  kin." 
To  a  similar  effect  were  the  expressions  of  the  Lord  Chief  Baron 
of  the  Court  of  Exchequer,  in  the  case  of  TapHs  v.  Baker  (t). 
His  Lordship,  in  allusion  to  the  last  case,  and  that  of  Elliot  v. 
Davenporty  requiring  the  will  to  be  specially  penned  to  prevent  a 
lapse,  said,  ^^  If  this  mean,  that  some  other  person  must  be  sub- 
stituted by  the  will  in  the  room  of  the  legatee  dying,  then  I  think 
that  is  a  clear  proposition;  but  I  doubt  whether  anything. else 
will  do.     Put  the  case  of  a  testator  sajing,  *  I  give  to  A,  and  if  ^« 

■ "  111.        .    ■  — — ..^ — , —  ■    ■  ■  I     ■ .      ■  p  ■  »   ■ 

(#)  8  Atk.  578.  (0  2  Cox,  121. 
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I^pacies  not    shall  die  before  me,  yet  I  do  not  mean  the  legacy  shall  lapse,'  I 

^*>^^^^ do  not  know  how  to  prevent  this  legacy  from  laping;  but  if  the 

When  given  to  testator  had  said,  if -^.  shall  die,  I  mean  his  executors  shall  take 

executors,  &c.     .  ^  i  i  i 

of  legatee.         it,  then  I  understand  the  effect  very  dearly ;  the  executors  being 

specially  mentioned,  and  substituted  for  the  legatee." 
As  where  tbe         Upon  such  reasoning  as  the  above,  I^ord  Hardwiche  determined 
ecutorg,  &c*ifl    ^^  ^^^^  ^^  Sibley  V.  Cook  {u\  in  which  A.  bequeathed  in  tbe 
accompanied     following  words:  "1  give  the  several  legacies  and  sums  following, 
tion  that  the       which  I  will  shall  be  paid  to  the  several  persons  hereinafter 
legacy  shall  not  named,  and  if  any  of  those  persons  die  before  the  same  become 
due  and  payable,  I  will  that  they  or  any  of  them  shall  not  be 
deemed  lapsed  l^acies.'*    The  testatrix  then  particularized  the 
several  legatees,  and  proceeded  thus:  ^^  to  Ann  the  wife  oi R. 
Wensleyy  and,  to  her  executors  or  (zdmimstratorSf  I  give  the  sum  of 
50^"    Ann  died  before  the  testatrix,  and  her  husband  adminis- 
tered to  her.     The   question   was,   whether  the  legacy  lapsed 
in  consequence   of  that  accident;  and  Lord  Hardwiche  deteiy 
mined  in  the  negative,  and  said,  '^  that  the  testatrix  expressly 
provided  against  a  lapse  if  Ann  died  before  her ;  for  she  says,  if 
any  of  .the  legatees  die  before  their  legacies  become  due  and 
payable,  I  will  that  they  or  any  of  them  shall  not  be  deemed 
lapsed  legacies :  and  subsequently  to  this  the  testatrix  bequeaths 
to  Anny  and  to  her  executors  and  administrators^  50L ;  so  that  in 
case  of  her  death  before  the  testatrix,  other  persons  are  named 
to  tate." 

The  last  authority  may  seem  at  the  first  impression  to  militate 
in  principle  against  the  before  stated  case  of  Elliot  v.  Davenport, 
but  upon  more  mature  consideration,  their  seeming  inconsistency 
may  be  reconciled.  It  will  appear  from  an  attentive  perusal  of 
Sibley  v.  Cooky  that  the  testatrix  did  not  insert  the  terms  '*  execu- 
tors or  administrators"  as  usual  words  of  annexation,  but  descrip- 
tive of  a  class  of  persons  distinct  from  Ann  Wensleyy  who  were  to 
take  the  legacy  upon  her  death  in  the  lifetime  of  the  testatrix. 
For  the  testatrix  having  expressly  declared  that  none  of  the 
legacies  should  lapse,  proceeded  eodem  JlaJta  to  give  the  legacy  to 
Anny  her  "  executors  or  administrators,"  with  the  intention  of 
substituting  them  in  A7uC%  place  upon  the  happening  of  the 
event  which  she  first  described.  But  in  the  other  case,  as  also  in 
that  of  Mayhank  v.  Brooks  before  stated  (t?),  no  such  inference  of 
intention  could  be  raised  from  any  expressions  used  prior  or 
subsequendy  to  the  bequests  to  the  legatees  their  executors  or 


(m)  3  Atk.  572. .  fr)  Anta,  p.  470. 
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administratonB ;''  which  latter  words  seem  to  have  been  intro-    Leffacwsnot 
duced  without  any  particalar  meaning,  and  purely  as  cust»mary         P"^* . 

expressions.  When  given  to 

Consistent  with  the  decision  in  Sibley  v.  Cook  is  that  of  Bridge  of  legutee. 
V.  Abbot  («?),  wherein  the  words  "  legal  representatives,"  were 
used  instead  of  executors  or  administrators."  In  that  case  the 
testatrix  bequeathed  the  residue  of  her  persbnal  estate  to  several 
persons  in  equal  shares,  ^^  but  in  case  of  the  death  of  any  of  them 
before  her,  she  directed  that  the  shares  of  those  dying  should  go 
to,  be  had,  and  received  by  his  or  her  legal  representatives,^  One 
of  the  legatees  died  before  the  testatrix,  and  Lord  Alvanleyy  M.  R., 
after  observing  that  nothing  was  more  clear  than  that  a  testator 
might  prevent  a  l^acy  from  lapsing,  and  the  necessity,  according 
to  Sibley  v.  Cook^  not  only  that  he  should  declare  the  legacy 
should  not  lapse,  but  also  who  should  take  in  the  place  of  the 
legatee,  decreed  that  the  present  bequest  did  not  lapse,  but 
belonged  to  such  persons  as  were  the  next  of  kin  to  the  residuary 
legatee  at  the  death  of  the  testatrix. 

In  Booth  V.  Vicars  {x)j  the  testator  bequeathed  the  residue  of 
his  personal  estate  to  his  widow  for  life,  and  at  her  deathr,  to  be 
paid  to  A,  and  B.  equally,  if  then  living ;  but  if  dead,  to  go  and 
be  equally  divided  to  and  amongst  the  respective  next  legal 
representatives  of  A.  and  B.  share  and  share  alike.  A,  and  B.  died 
in  the  widow's  lifetime ;  Lord  Langdaley  M.  B.,  held,  that  the 
next  of  kin  of^.  andj?.  according  to  the  Statute  of  Distributions, 

living  at  the  death  of  the  widow,  were  entitled  to  the  fund  per 
silxrpes. 

If  a  legacy  be  so  given  as  to  be  payable  at  the  testator^s  death,  or  when  the 
the  period  of  receipt  not  being  expressly  postponed  by  him,  and  dlSe/andT hT* 
if  the  form  of  bequest  be  to  the  legatee  or  his  personal  repre-  form  of  bequest 
sentatives,  it  is  presumed  that  the  legacy  will  not  lapse  by  his  tee  or  his  per- 
death.  before  the  testator,  and  for   these  reasons:  there  is  no  J^U'l^JT^'^*"' 
period  at  which  the  i^presentaitives  can  take,  as  intended  by  the 
will,  except  in  consequence  of  the  legatee  dying  in  the  lifetime 
of  the  testator.     The  testator's  intention,  therefore,  in  naming 
the  representatives  must  have  been  to  guard  against  a  lapse  by 
the  death  of  the  legatee  before  him.     The  intent  is  as  manifest  as 
if  actually  expressed;  and  since  persons  are  designated  to  take 
the  legacy  upon  the  happening  of  that  contingency,  there  is  an 
union  of  the  two  circumstances,  which  (as  we  have  seen)  are 

(to)  3  Bro.  C.  C.  224 ;  see  also  Bridges  v.  Wood^  2  Vem.  378,  in  note. 
(jc)  1  Coll.  (C),  6. 
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LegnrtM  not   required  and  are  sufficient  to  prevent  the  lapsing  of  a  legacy. 

^*P^*        In^  Corbyn  v.  French  (y\  although   Lord  Jlvofdey  avoided  a 

^^®°fi^^^***  decision   upon  the  question,  as  not  being  necessary,   it  may 

of  legates.    '    probably  be  inferred  from  his  expressions,  that  his  opinion  was  in 

&vour  of  the  rights  of  the  representative.     The  same  observation 

applies  to  the  language  of  Wright,  J.,  in  Stone  v.  Evans  (z),  but 

in  TidtoettY.  Ariel  {a)^  the  Court  was  more  explicit  in  declaring 

Its  opinion  in  favour  of  the  representative. 

Another  exception  to  the  rule  of  lapse  occurs  where  the 
testator  substitutes  the  issue  of  the  legatee  in  the  place  of  their 
parent  dying  before  a  prescribed  period:  as  where  there  is  a  gift 
to  a  class  of  legatees  living  at  the  death  of  ^.,  with  a  direction 
that  if  any  of  the  legatees  be  then  dead,  their  issue  shall  take  the 
shares  to  which  the  parents,  if  then  living,  would  have  been 
entitled;  but  as  the  subject  is  discussed,  and  the  cases  collected 
in  a  former  part  of  this  work  (6),  the  reader  is  referred  to  it 
or  where  the  Another  exception  to  the  general  rule  applicable  to  lapses  is 

onlyTtratL^  where  the  l^acy  is  given  to  a  trustee  for  another  person;  for  if 
for  another;  ^^  bequest  were  made  to  J?.  in  trust  for  CI,  and  B.  died  before 
the  testator,  leaving  C.  who  survived  the  testator,  the  trustee^s 
death  would  not  be  permitted  to  prejudice  C,  but  C.  would  be 
entitled  to  the  legacy  ;  and  the  equity  is  the  same,  although 
the  trust  be  not  distinctly  expressed,  but  is  created  by  construction 
of  law. 

Thus  in  Ealee  v.  England  {c\  the  testatrix  gave  to  B.  300/. 
with  a  declaration  of  her  will,  that  ^^  B.  should  give  the  300JL  Xjj 
his  daughter  C.  at  his  death  or  sooner,  if  there  were  occasion  for 
her  better  preferment"  B*  died  before  the  testatrix,  whom  C, 
survived;  and  the  question  was,  whether  the  legacy  lapsed? 
The  Court  declared,  that  by  the  effect  of  the  above  form  of 
bequest,  B.  was  a  trustee  for  C.  whose  interest  could  not  be 
affected  by  the  death  of  the  former  during  the  life  of  the  testatrix : 
and  the  bequest  was  compared  to  one  made  in  the  following 
terms;  viz.  to  B.  for  life,  then  to  C,  in  which  case  C*s  title 
could  not  be  disputed. 

Again,  in  Ford  v.  Fowler  (li),  the  testator  gave  to  his  daughter 
the  wife  of  i^.,  10,000/L,  to  be  paid  to  her  in  six  months  after  his 


(y)  4  Ves.  435.  gridge  v.  ThackweU,  1  Yes.  jun.  465, 

(z)  2  Atk.  87.  475.    This  exception  applies  to  the 

(a)  3  Mad.  409.  case  of  charitable  legacies,  Att,  Gen. 

(b)  Supra,  Chap.  11.  sec.  i.  p.  32.  v.  Gladstone,  13  Sim.  7. 

(c)  Pre.  Ch.  200,  and  sec  Mog-  (d)  3Beav.  146. 
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decease,  adding,  ^^andl  recommend  to  my  said  daughter  and  Of  lapse  when 
her  husband,  that  they  forthwith  settle  and  assure  the  said  l!*^^d?w|**' 
10,000/L,  together  also  with  such  sum  of  money  of  his  own,  as  Disiinction^M 
he  shall  choose  for  the  benefit  of  my  said  daughter  and  her  to  tfaii  between 
children."    The  daughter  died  in  the  testator's  lifetime;  Lord  ^^S^wH^^ 
Lanffdaky  M.  Bn,  being  of  opinion  that  a  trust  was  created  for 
the  children,  held  that  the  l^acy  had  not  lapsed,  and  that  as  no 
settlement  c6uld  be  made  in  consequence  of  the  wife's  death,  the 
children  were  entitled  equally. 

So  also  it  will  be  if  lands  or  personal  estate  be  devised  to  B.  or  took  the 
charged  with  a  legacy  to  G,  for  although  B.  died  before  the  ^^^JiJ^t* 
testator,  an  event  by  which  the  bequest  is  lapsed,  so  &r  as  B, 
is  concerned,  yet  the  charge  in  fitvour  of  C  will  be  supported  in 
a  Court  of  Equity. 

An  instance  of  this  kind  occurred  in  the  case  of  ffiffp  v. 
fViffff  (d),  in  which  the  testator  ffiffp  devised  real  estate  to  his 
second  son  Thomas^  upon  condition  that  he  or  his  heirs  paid  to 
the  testator's  six  grandchildren  90JL  in  equal  shares,  to  whom 
were  given  powers  of  entry  and  distress  in  case  of  non-payment 
Thcmaa  died  before  the  testator,  and  consequently  the  devise  of 
the  land  lapsed.  But  the  question  was,  whether  the  charge  of 
901  nevertheless  subsisted ;  and  Lord  Hardvnche  decided  in  the 
affirmative,  and  directed  the  estate  to  be  sold  to  raise  the  money 
for  the  legatees. 

Another  exception  to  the  rule  of  lapse,  is  where  a  testator  or  where  tlte 
bequeaths  a  sum  to  creditors  in  discharge  of  debts  actually  due,  i^dtfchwge  o° 
although  the  legal  remedy  for  their  recovery  may  be  gone ;  for  if  *  ^^^' 
one  of  the  creditors  die  in  the  testator's  lifetime,  his  personal 
representatives  will  be  entitled.    This  is  illustrated  by  the  case  of 
WtUiamaon  v.  Naylor  (e\  and  Philips  v.  Philips  (f),  cited  in  a 
former  page  (g). 

Sect.  1L  Of  Lapse,  (where  the  person  named  in  the 
veill  is  debtor  to  the  testator),  depending  upon  the 
circumstance  whether  the  benefit  be  given  as  a 
legacy  J  or  intended  in  the  nature  of  a  release. 

With  respect  to  the  doctrine  of  lapsed  bequests,  a  distinction  Distinction  » 
prevails  when  the  bequest  is  intended  to  operate  in  the  nature  Ihe  MnoiT***'" 
of  a  release  or  in  extinguishment  of  a  debt,  and  when  as  a  mere 

(O  1  Atk.  882,  and  see  Ohe  v.         (e)  3  Yo.  &  C.  (E.),  208. 
Heeik^  1  Yes.  sen.  135,  141,  stated  (/)  3  Hare,  281. 

ihfra,  (g)  Ante^  p.  419. 
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Of  lapse  when  I^Bgacj*  In  the  latter  case  we  have  seeii,fix)m  the  authorities 
tS^Tdebtor"  ^^^^  produced,  that  in  general  the  legatee's  death,  during  the 
irr^;-  .  life  of  the  testator,  will  defeat  the  bequest,  but  in  the  former 

JL/i8tinction  as 

to  this  between  a  Court  of  Equity  will  carry  into  effect  the  testator's  intention 
refelSc"^  against  all  persons  except  creditors  (A).  It  follows  from  this 
— — 7—   distinction  between  a  legacy  and  a  testamentary  act  in  the  nature 

named  in  the  o     j  •      i  i_ 

will  is  the  tes-   of  a  release,  that  in  order  to  decide  whether  the  will  be  a 
bemwn  UMcy  discharge  to  a  debtor-legatee's  estate,  although  he  die  in  the 
and  release.       testator's  lifetime,  it  is  necessary  to  ascertun  whether  the  benefit 
was  meant  as  a  legacy,  or  a  mere  direction  to  the  executor  to 
deliver  up  the  security  or  to  cancel  the  obligation,  or  whether  it 
amounts  to  a  declaration  by  the  testator  of  his  intention  that  the 
debts  should  not  be  claimed  from  his  debtor  personally,  or  from 
his  estate.     For  .if  the  benefit  appear  to  be  intended  as  a  legacy, 
personal  to  the.  debtor,  and  the  direction  as  to  the  delivery  of 
the  security  is  merely  ancillary  to  that  legacy,  the  death  of  the 
debtor  before  the  testator  will  occasion  a  lapse,  and  the  debt  will 
be  recoverable  by  the  testator's  executors.     But  if  on  the  con- 
trary the  testator  merely  treat  the  debt  as  subsisting,  and  do 
not  purport  to  bequeath  or  give  it  to  the  debtor,  but  uses  words 
of  forgiveness  or  remission,  it  will  be  presumed  that  the  testator 
meant  m  all  events  to  cancel  the  obligation ;  an  intention  which 
will  be  effectuated  fey  a  Court  of  Equity,  and  which  the  death  of 
the  testator  will  not  be  permitted  to  disappoint 
1.  When  the  Of  the  FIRST  distinction  the  case  of  Elliot  v.  Davenport  before 

to  ihi'd!^  stated  (0  is  an  mstance,  for  there  the  debt  of  400i  was  ex- 
as  a  legacy.  pressly  bequeathed  to  the  debtor,  charged  with  a  legacy  of  150i 
and  the  testator  did  not  intend  the  security  to  be  delivered  up 
under  the  general  direction,  until  the  150^  were  paid.  Such 
delivery  therefore,  and  remission  of  the  debt  was  not  distinct 
from,  but  ancillary  to  the  bequest  of  it  before  made. 

The  case  of  TopUs  v.  Baker  (j)  next  followed,  in  which  the 
testator  gave  to  one  Draper  400£  that  the  latter  owed  him  upon 
a  mortgage.  He  then  ordered  his  executor  '^to  give  up  to 
Draper  all  bonds  owing  from  him  to  the  testator,  and  which 
shall  be  found  in  the  testator's  possession  at  his  death,  with  all 
interest  d^ie  thereon."  It  appeared  that  Draper  had  executed 
a  bond  as  a  collateral  security,  and  was  also  indebted  to  the 
testator  by  another  bond,  though  it  seems  that  the  Court's 
attention   was  solely  drawn  to  the  bond  and  mortgage,  which 


(k)  See  Chap.  XIV.  sect,  i.,  and  (i)  Ante^  p.  467. 

Chap.  XVII.  sect.  ly.  {j)  2  Cox,  119,  121. 
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formed  one  security.    Draper  died  before  the  testator,  and  the  Oflopsewhen 
question  was,  whether  this  was  a  lapsed  bequest  ?    The  Court  of  J^^*,  debtor^ 

Exchequer  determined  in  the  affirmative,  upon  the  ground,  that  p.  .    . 

the  benefit  intended  for  Draper  operated  as  a  hgacy  by  the  word  to  this  between 
"give,"  and  that  such  was  the  intention  appeared  from  the  ^^^^ 
direction  to  the  executor  as  to  delivering  up  the  bonds,  which 
was  to  be  to  Draper  personally.  So  that  Draper^%  interest  being 
purely  testamentary  and  personal,  and  the  order  for  delivery  of 
the  bonds  being  consequential  and  ancillary  to  the  bequest,  the 
Court  considered  the  case  the  same  in  substance  with  EUiot  v. 
Davenport  (A),  and  therefore  made  a  similar  decree. 

In  Maidand  v.  Adair  (AA),  the  testator,  after  bequeathing  a 
liegacy  of  2,00021  to  his  brother,  added,  '^  I  also  return  him  his 
bond  for  400/L  with  interest  due  thereon,  which  he  owes  me ;"  Lord 
Laughboroughi  C,  held  this  a  legacy,  and  not  a  release,  and  that 
the  bond  remained  in  force  against  the  surviving  co-obligor. 

Of  the  SECOND  distinction,  the  case  of  Sibthorp  v.  Maxom  (t)  3.  When  the 
is  an  example.    The  testatrix  bequeathed  in  the  following  terms:  ^'twtatort 
/*  I  forgive  my  son-in-law  ChUHngvHnih  a  debt  of  500i  due  to  me  intention  to 
upon  bond,  and  all  interest  that  shall  be  due  for  the  same  at  my  mmd. 
decease,  and  desire  my  executor  to  deliver  up  the  bond  to  be 
cancelled."    The  legatee  died  before  the  testatrix,  and  the  ques- 
tion was,  whether  under  the  above  form  of  bequest  the  debt  was 
subsisting,  although  ChilUngwarth  died  before  the  devisor  ?   Lord 
Hardwiche  decided  that  the  debt  was  discharged  according  to  the 
distinctions  before  stated. 

The  remarks  which  occur  upon  perusal  of  the  last  case  are 
these;  that  the  whole  testamentary  clause  is  one  of  remission  and 
not  of  gift.  It  is  neither  more  nor  less  than  an  intended  release 
or  extinguishment  of  the  debt,  at  all  events.  In  the  same  sen- 
tence that  the  debt  is  forgiven,  the  security  is  directed  to  be  deli-  * 
vered  up;  and  not  to  the  debtor  personally,  but  the  surrender 
was  to  be  made  generally,  so  that  his  representative  was  within 
the  terms  of  the  order.  It  was,  in  fact,  a  plain  declaration,  that 
neither  the  debt6r  nor  his  estate  should  ever  be  called  upon  to 
pay,  nor  the  estate  of  the  testator  receive  the  money  due  from 
the  former  to  the  latter.  Lord  Hardwiche^  in  his  judgment,  marks 
the  differences  between  this  and  the  case  of  EUiot  v.  Davenport^ 
in  the  following  terms : 

"  In  Elliot  V.  Davenporty  the  words  are  not  penned  saforgive^ 
ness  or  remission.     There  was  no  intention  to  release  the  recog- 

(k)  Ante,  p.  467.  (kk)  8  Yes.  231.  (Q  3  Atk.  580. 
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Effect  of  legft-  nizance,  until  B.  paid  150^  out  of  the  money  secured  by  it ;  but 
tee'a  death        j^^j^  jg  ^  ^^^  intention  to  release  the  debt     There  it  was  to  be 

before  testator, 

on  limitation     delivered  up  to  B. ;  hierey  m  general^  to  be  cancelled.   There^  the 
over  of  legacy,  j^j^j.  ^f  action  subsisted,  which  was  the  reason  of  that  opinion ; 

here^  it  would  be  too  nice  to  make  such  a  distinction,  which 
would  too  much  circumscribe  the  bounty  .that  was  intended  by 
the  testatri|^  for  her  fiimily."  His  Lordship  also  observed,  that 
*^  had  it  been  said  in  EOiot  v.  Davenport^  *  \  forgive  my  son  such 
a  debt,'  and  the  bond  had  been  ordered  to  be  deUvered  up  by 
the  executor  to  be  cancelled;  it  would  have  been  held  a  dis- 
charge ;  and  that  there  was  nothing  personal  in  the  present  case, 
in  the  direction  that  the  bond  should  .be  delivered  up  to  be 
cancelled"  (my 

We  may  here  notice  the  case  of  South  v.  WiJUams  (n),  there 
the  testator  bequeathed  the  residue  of  his  personal  estate  in  trust 
for  his  son  and  daughter  iSl,  equally  as  tenants  in  common.  The 
will  recited  that  the  testator  had  paid  to  his  son-in-law  W,,  the 
husband  of  SI,  1,0002.  on  his  marriage,  and  that  W.  was  indebted 
to  the  testator  in  two  other  sums  on  his  bond.  The  testator  then 
directed  that  the  three  sums  should  be  taken  or  allowed  in  account 
as  part  of  the  share  of  his  wife,  (my  said  daughter  «9.)  of  his  «aid 
residuaxy  estate ;  and  in  case  the  balance  should  appear  to  be 
against  the  said  W.  and  S.  his  wife,  then  he  requested  and 
directed  his  trustees  and  executors  to  refrain  from  putting  in  force 
the  said  bonds,  or  either  of  them,  against  JV,^  and  also  to  refrain 
from  calling  for  or  enforcing  immediate  payment  of  all  or  any 
part  of  such  balance,  but  to  require  and  take  from  the  said  W. 
such  security,  real  or  personal,  for  the  payment  thereof,  with 
lawfril  interest  by  instalments,  at  such  periods,  and  in  such  man* 
ner  as  his  executors  in  their  discretion  should  think  fit  The 
daughter  died  in  the  testator's  lifetime;  Sir  Z.  ShadweUy  V.  C, 
held,  that  it  was  clear  the  testator  intended  a  certain  benefit  to 
his  son-in-law,  and  that  the  death  of  the  testator's  daughter  made 
no  difference  with  respect  to  this  benefit 

Sect.  III.  Effect  of  the  death  of  legatees  before  the 
testator  upon  the  interests  of  persons  in  remainder, 
when  the  legacies  are  limited  over  upon  the^happening 
of  particular  events. 

In  treating  upon  the  effect  of  a  legatee's  death  before  the 


(m)  See  2  Coz*b  Rep.  121.  (»)  12  Sim.  566. 
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testator,  on  the  interest  of  persons  in  remainder,  it  is  proposed  to  Efiectof  lega- 

consider  the  subject —  tee*«  death  be- 

''  fore  testolor,  on 

1.  Of  lapse,  when  a  legacy  is  given  for  a  particular  purpose,  ofieiwcy  °^^' 

with  a  bequest  over,  if  the  legatee  die  before  the  object  is  com-  — — ■ 

pleted,  but  he  lives  to  accomplish  the  purpose,  and  then  dies  death  happens 
durine  the  life  of  the  testator,  «>*«•  ?H^" 

o  ■     ,  ,  ,     ,  p09ff  in  failure 

It  is  settled,  that  conditional  limitations  are  never  to  be  ex-  of  which  the 

1*        *»     4* 

tended  beyond  what  is  absolutely  necessary  from  the  context  of  ^^^^^^^^ 
the  wifl.  It  is  a  consequence  of  this  doctrine,  that  if  a  legacy  be  happened, 
given  to  ^.  to  defray  the  expense  of  building  a  house,  which  A. 
intends  to  erect  at  5.,  and  in  the  event  of  A.^s  death,  before  the 
house  be  built,  the  legacy  is  given  to  C,  i(A.  complete  the  build- 
ing, and  die  during  the  life  of  the  testator,  C.  cannot  claim  the 
bequest,  because  the  legacy  was  only  given  to  hinr  if  A,  died 
before  the  building  of  the  house,  a  contingency  which  did  not 
happen.  The  legacy  therefore  lapses  by  the  death  of  -^.  in  the 
lifetime  of  the  testator. 

The  case  of  Humberstane  v.  Stanton  (o),  was  decided  upon  this 
principle.  The  testator  bequeathed  to  trustees  750L  three  per 
cent.  Bank  annuities,  for  his  wife  for  life,  with  a  direction  to  sell 
the  fractional  501.  to  place  out  his  son  Joseph  an  apprentice.  He 
then  gave  450t  of  the  annuities,  or  400/.  (if  the  50/.  had  been 
applied  as  above)  after  his  wife's  death  to  Joseph^  upon  com- 
pleting his  apprenticeship.  The  intermediate  dividends  to  be 
applied  for  his  support  and  clothing,  until  his  service  expired* 
But  if  Joseph  died  before  the  completion  of  his  apprenticeship, 
he  gave  the  annuities  to  his  other  children  nornmatiniy  or  to  such 
of  them  as  should  be  living  when  the  contingency  happened. 
After  the  date  of  this  will,  the  testator  placed  Joseph  an  appren- 
tice; who,  having  completed  the  necessary  term  of  service,  died 
before  the  testator.  The  question  was,  whether  the  legacy  lapsed, 
or  belonged  to  the  other  children  under  the  executory  limitation; 
and  Sir  WUUam  Grants  M.  R.,  determined  that  as  the  legacy 
was  disposed  of  in  the  event  only  of  JosepKs  death,  before  finish- 
ing his  apprenticeship,  the  substituted  limitation  was  disappointed, 
and  a  lapse  necessarily  ensued  by  the  death  of  Joseph  before  the 
testator. 

■ 

2.  The  principle  of  the  last  determination  applies  to  all  those  or  rfter  any 
cases  in  which  distinct  legacies  {p)  are  given  over  upon  events  ®^*°*  ^^ 

which  the  ex* 

: 1 

,  (o)  1  Ves.  &  Bea.  385. 
(p)  See  sect.  iv.  ^  Joint  tenancy,**  p.  484,  in  exception. 
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Effect  of  leffa*    which  happen  daring  the  testator's  life,  and  the  persons  to  whom 

fo^'teT^t         ^^®  bequests  are  first  made,  die  before  the  testator.     For  since 

on  limitation      the  executory  limitations  are  made  expressly  to  depend  upon  the 

over  of  egacy.  ^^^  happening  of  the  events  described ;  if  they  occur  while  the 

deatTi^ter'     legatees  live,  and  they  die  either  before  or  after  the  testator,  it 

erent  on  which  is  clear  from  the  terms  of  the  will,  that  the  executory  limitations 

deplMd^"  ^''^^   cannot  take  place ;  the  contingencies  upon  which  they  were  to 

ccutorv  limita-   ^^  never  having  had  existence.     The  testator's  intention  may 

tion  depends,     sometimes  be  defeated  by  the  construction,  but  it  is  his  own  &uU 

as  quod  voluit  mm  dixit;  and  it  is  more  eligible  that  a  private 

inconvenience  should  be  tolerated,  than  a  certain  known  rule  of 

construction  be  infringed,  and  a  Court  of  Justice  assume  the 

power  on  mere  conjecture,  to  make  a  codicil  to  the  wilL     In 

these  cases,  therefore,  the  legacies  lapfie.     In  illustration  of  these 

remarks,  we  shall  produce  two  instances  where  the  happening, 

in  the  testator's  lifetime,  of  the  events  in  which  the  legacies  were 

given,  occasioned  those  legacies  to  lapse  by  the  deaths  of  the 

legatees    before   the   testators,   notwithstanding    the  executory 

bequests  of  the  legacies  to  other  persons. 

In  Caltharpe  v.  Gough  {q\  10,000/L  were  bequeathed  in  trust 
for  the  separate  use  of  Lady  Gough^  and  if  she  died  before  her 
husband,  then  according  to  her  appointment;  and  if  she  made 
none,  the  money  was  to  go  among  her  children,  but  if  she  sur- 
vived her  husband,  the  whole  was  to  belong  to  her.  The  event 
in  which  the  children  were  to  take  did  not  happen ;  that  in 
which  she  was  to  take,  absolutely  occurred,  but  she  died  during 
the  life  of  the  testator ;  and  it  was  decided  that  the  legacy 
lapsed. 

So  also  in  Doo  v.  Brabant  (r),  a  legacy  was  given  in  trust  for 
Samh  CaunseU  until  she  attained  the  age  of  twenty-one,  with 
a  direction  for  the  transfer  of  it  to  her  at  that  time ;  but,  in  case 
she  died  under  twenty-one,  leaving  children,  then  in  trust  for 
them,  and  if  she  died  under  that  age  without  leaving  a  child  or 
children,  or,  there  being  any,  if  all  of  them  died  under  twenty- 
one,  the  legacy  was  given  to  other  persons.  Sarah  attained  Ae 
age  of  iwenty^oney  married,  and  had  children ;  but  she  died  before 
the  testatrix,  leaving  two  in£mt  children.  It  appears  from 
Mr.  BrowrC^  report  of  the  case,  that  Lord  Thurhw  disapproved 
of  the  last,  and  incUned  to  the  opinion,  that  upon  the  principle 


(9)  3  Bro.  C.  C.  395,  note ;  1  Ves.         (r)   3  Bro.  C.  C.  393 ;  4  Term 
&  Beft.  389.  Rep.  706 ;  1  Yes.  &  Bea.  389. 
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of  Jones  v.   WestcoTnb  (8\  and  other  cases  of  that  class,  the  Effect  of  1eg». 
children  should  be  permitted  to  take;  but  he  sent  a  case  to  the  f^etestaU)r*' 
Court  of  King*^  Bench,  which  held  with  great  clearness,  that  the  on  limitation 
children  could  not  take  any  thing.     On  which  occasion,  Lord  egacy. 

Kenyon  smd,  "  if  this  event  had  occurred  to  the  testatrix,  most  ^^^^^"^,6  ^ 
probably  she  would  have  provided  for  it,  and  given  the  money  to  event  on  which 
the  grandchildren ;  but  as  she  has  not  done  so,  we  cantaot  make  dcpendi. 
a  will  for  her."    The  legacy  therefore  lapsed,  and  in  consequence 
of  the  opinion  of  th6  Court  of  Law,  the  Lords  Commissioners  of 
the  Great  Seal   afterwards  dismissed  the  bill  of  the  children 
claiming  the  legacy  {iy 

Consistently  with  the  opinion  of  the  Court  of  Kirys  Bench  in 
the  last  case,  is  the  decision  in  Williams  v.  Jones  {u) :  there  the 
testator  gave  lOOZ.  Hank  annuities  in  trust  for  his  wife  for  life, 
and  after  her  death,' he  bequeathed  the  capital  to  Thovnas  Wih- 
hams,  if  he  should  be  living  at  the  death  of  the  testator's  wife; 
and  if  not,  then  to  his  son  Thomas  Flayfair  Williams.  Thomca 
WiUiams  survived  the  testator's  wife,  but  they  both  died  in  the 
testator's  lifetime;  and  the  question  was,  whether  the  legacy 
lapsed,  or  TTunnas  Playfair  Williams  was  entitled  to  it.  liord 
Giffordi  M.  H.,  decided  that  it  lapsed,  observing,  that  had  the 
circumstances  which  happened  occurred  to  the  testator,  most 
probably  he  would  have  stated  his  intention,  that  Thomas  Phy^ 
fair  Williams  should  take  the  legacy,  but  his  Lordship  did  not 
find  that  intention  expressed  in  the  will. 

So  in  Baker  v.  Hanbuty  (v),  the  sum  of  I0,000iL  was  directed  to 
be  invested  in  the  funds  in  the  names  of  the  executors,  upon 
trust  to  pay  the  dividends  to  the  separate  use  of  Ann  Reedy  for 
the  joint  lives  of  herself  and  husband,  and  in  case  she  survived 
him,  for  her  absolutely ;  but  if  she  died  in  his  lifetime,  then  for 
such  persons  as  she  should  by  will  appoint;  and  in  default  of 
such  appointment,  for  her  next  of  kin.  Ann  Reed  died  in  the 
lifetime  of  the  testator  and  her  husband,  leaving  an  only  child, 
who,  as  next  of  kin,  claimed  the  legacy.  Lord  Lyndkurst^  C, 
upon  appeal,  confirmed  the  Vice  Chancellor's  decree  that  the 
legacy  lapsed. 


(<)  Pre.  Ch.  316.  (o)    3  Rnss.  340.     This  case  is 

(t)  See  the  next  section  under  distinguishable    from  Hardurick   v. 

**  Joint  tenancy,"  and  Chap.  XIU.  Thurstoiiy  4  Russ.  3S0,  m  in  the 

sect.  j[. ;    also    Doe   y%    Skipphard^  latter  case  there  was  no  bequest  of 

Dougl.  75.  the  absolute  interest  to  the  legatee 

(tf)  1  Russ.  517.  for  life,  stated  supra^  p.  120. 

TOL.  L                                                  I  I 
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Joint  tenants.  In  the  cases  just  discussed,  the  lapse  was  occasioned  by  the 
As  to  lapse  by  deaths  of  the  legatees  in  the  lifetime  of  testators,  where  the 
death  o\  one  or  events  upon  which  the  legacies  were  given,  happened  during  the 
testator.  joint  livcs  of  the  legatees  and  of  the  testators,  and  which  would 

have  entitled   the  former  to  the  bequests  absolutely,  had  they 

survived  the  latter.     It  remains  to  consider, 

Of  lapse  when        3.  Whether,   if  the   events   upon  which  the  legacies   were 

l^f'^TtttUtor  ^i"^^^®^  ^^^^  ^^  ^^^  happened  during  the  lives  of  the  l^atees, 
and  prior  to       those  legacies  would  lapse  to  the  prejudice  of  the  persons  in 
the^legacyis*^    remainder,  by  the  deaths  of  the  legatees  before  the  testators? 
given,  over.       But  since  the  cases  determined  upon   the  subject  have  been 
generally  on  questions  between  tenants  in  common,  founded  on 
limitations  to  the  survivors  in  the  event  of  any  of  them  dying 
under  the  age  of  twenty-one,  the  reader  is  referred  to  the  next 
section.     Suffice  it  to  remark  in  this  place,  that  it  seems  formerly 
to  have  been  a  question  whether  a  bequest  over  in  case  of  the 
death  of  the  legatee  before  the  arrival  of  a  certain  time,  could 
take  efiect  when  he  died  during  the  testator's  life,  although 
before  the  period  specified     It  is,  however,  now  settled,  that  in 
such  a  case  the  bequest  over  is  effectual,  and  no  lapse  occasioned 
by  sucfara  deatL     So  that  if  a  legacy  were  given  to  A.,  payable 
at  twenty-one,  and  if  he  died  under  that  age,  then  to  B. ;  should 
A.  die  before  twenty-one  in  the  lifetime  of  the   testator,  the 
legacy  would  not  lapse,  but  B.  would  be  entitled  to  it  (t^).     The 
principle  is  obvious.     The  event  upon  which   the  executory 
limitation  was  to  take  place  has  happened,  i  e.  the  death  of  A. 
under  twenty-one.    That  death  was  not  required  to  be  after  the 
demise  of  tlie  testator,  so  that  a  death  at  any  period  before 
twenty  is  within  the  terms  of  the  will,  and  doubtless  according 
to  the  intention  of  the  testator. 

Having  in  the  preceding  sections  treated  of  the  lapses  of 
legacies  given  to  persons  singly  and  individually,  the  subjects 
proposed  to  be  next  considered  are, — 

Sect.  IV.  Of  Lapses,  when  Legacies  are  given  in  Joint 
tenancy,  or  in  Tenancy  in  common.     And 

1.  Of  bequests  in  joint  tenancy. 
Of  lapse  of  le-       If  a  legacy  be  given  to  two  persons  Jotn^/y,  although  one  of 
^InMenlm^!    t^^m  happen  to  die  before  the  testator  or  notwithstanding  the 

(lo)  2  Vera.  207,  61 1 ;  IF.  Wins.  113;  Walker  v.  Afom,  1  Jac.  & 
274;   2  P.  Wms.  529;   3  P.  Wma.      Walk.  1. 
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testator  revoke  the  interest  originally  intended  to  be  given  to  Joint  tenants. 
either  of  them,  such  interest  will  not  be  considered  lapsed  or  ab  to  lapse  by 
undisposed  of,  but  will  survive  to  the  other  leeatee.    This  exeep-  death  of  one  or 

,  ^      ,  *      more  before 

tion  to  the  general  rule  relating  to  lapsed  legacies  originates  in  testator. 
the  nature  of  the  interest  which  joint  legatees  have  in  the  fund ; 
for  they  do  not  take  it  per  mis  only,  like  tenants  in  common  (x), 
but  per  mis  et  per  taut  With  this  agrees  the  observation  of 
BridgmaUj  Ch.  J.,  in  Davis  v.  Kemp  (y\  ^^  that  each  is  a  taker  of 
the  whole,  but  not  solely ;  for  the  whole  is  devised  to  both,  and 
not  a  moiety  to  each.'*  If  then  upon  any  event  one  of  the  two 
legatees  be  deprived  of  taking  the  benefit  intended  for  him  the 
interest  of  his  companion,  which  extended  per  taut,  and  was 
undivided,  becomes  absolute  in  the  whole  fund. 

In  Buffar  v.  Bradford  (z)  the  testator  gave  four  of  eight  parts  instances  of  a 
of  his  residuary  personal  estate  ''  to  his  niece  Buffar,  and  the  ]o™t^Mcy*° 
children  born  of  her  body."    The  niece  had  no  child  when  the  with  iu  mother, 
will  was  made,  but  one  (the  plaintiff)  was  afterwards  bom,  and  ^  a  lapsed" 
during  the  life  of  the  testator,  and  the  niece  died  before  the 
testator.     Lord  Hardwiche  determined  that  the  niece  and  child 
would  have  taken  in  joint  tenancy  had  the  former  lived,  but  as 
she  died  in  the  testator's  lifetime  her  child   should  take  the 
whole. 

So  in  the  case  of  Humphrey  v.  Tayleur  (a).  A,  bequeathed 
the  residue  of  her  real  and  personal  estate  to  Tayleur 'tinA 
Wauchope,  whom  she  appointed  executors.  A.  afterwards,  by 
a  codicil,  revoked  the  nomination  of  the  latter  as  executor,  and 
what  was  given  to  him  by  the  will.  Lord  Hardwiche  decided  the 
effect  of  revocation  to  be,  to  give  the  whole  residue  to  Tayleur; 
upon  the  principle  that  he  and  Wauchope  would  have  taken  the 
fund  as  joint  tenants  by  the  words  of  the  will,  if  the  bequest  to 
Wauchope  had  not  been  repealed.     Again — 

In  Dowset  v.  Sweet  (ft),  the  testator  gave  lOOZ.  part  of  a  mort- 
gage debt,  to  the  son  and  daughter  of  WilUam  Wicker,  Wicker 
had  four  sons  and  one  daughter.  None  of  the  sons  being  able 
to  take,  irom  the  uncertainty  of  the  one  intended.  Lord  Hard- 
wiche decreed  the  whole  legacy  to  the  daughter,  observing,  that  . 
it  was  a  joint  devise,  and  in  such  a  case,  by  whatever  cause  it 
happened  that  one  of  the  joint  tenants  could  not  take,  the  other 
should  have  the  whole. 


(z)  3  Yes.  &  Bea.  54.  (a)  Ambl.  136. 

(y)  Carth.  8  (6)  Ambl.  175. 

(r)  2  Atk.  220. 
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death  of  one  or 
more  before 
testator,  &c 
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As  to  lajf>se  by 
death  of  one 
joint  tenant  be- 
fore testaior 
after  the  event 
on  which  his 
share  is  gpven 
to  survivors  has 
happened. 


Executors. 


And  in  Marley  v.  Bird  {c\  the  testator  bequeathed  to  the  four 
daughters  of  his  brother  Collins  40021  out  of  seven,  then  lying  in 
the  three  per  cent  consols.  Three  of  the  daughters  died  before 
the  testator,  and  Lord  AlvanUyy  M.  R.,  declared  the  4002. 
belonged  to  the  surviving  child. 

Since  then  legacies  given  to  two  or  more  in  joint  tenancy  will, 
on  the  death  of  any  of  them  in  th6  testator's  lifetime,  survive  to 
the  other  legatees,  where  the  terms  of  the  bequest  proceed  no 
farther  than  to  give  the  joint  interests ;  it  may  be  asked,  whether, 
if  a  testator  add  to  the  gift  a  declaration,  that  if  any  of  the  joint 
legatees  die  under  twenty-one,  their  legacies  shall  go  to  the  suiv 
vivors,  and  one  of  them  after  attaining  that  age  die  before  the 
testator,  his  interest  will  lapse  and  not  go  over?  In  the  instance 
of  an  individual  legatee  with  a  limitation  over  to  another  person 
if  he  die  before  twenty-one,  it  has  been  shown  that  his  death 
before  the  testator,  after  attaining  that  age,  occasions  a  Mxpae  of 
the  legacy  {d\  But  in  the  present  case,  as  the  l^atees  are 
intended  to  be  joint  tenants,  a  character  which  would  entitle  the 
survivors  to  the  whole  fund,  if  no  limitation  over  had  been 
inserted,  it  is  presumed,  that  as  such  Umitation  cannot  take 
eifect  upon  the  event  described,  the  rights  of  the  legatees  are 
restored  to  the  same  state  as  they  would  have  been  in  had  no 
such  executory  bequest  bee^i  introduced  into  the  will;  and, 
therefore,  since  the  survivors  would  have  taken  the  whole  legacy, 
although  any  of  them  died  before  the  testator,  whatever  might 
be  the  age  of  the  legatee,  so  in  this  case  they  will  be  equally 
entitled,  although  the  legatee  died  after  attaining  twenty-one. 

In  instances  where  executors  take  the  residue  in  the  character 
of  executors,  or  by  a  joint  bequest,  they  do  so  in  joint  tenancy  (e). 
Consequently,  if  one  or  more  of  them  die  before  the  testator,  the 
survivors  will  be  entitled  to  the  whole  property,  for  the  reasons 
before  detailed.  * 

Thus  in  Frewen  v.  Relfe  (/),  the  persons  whom  the  testatrix, 
after  various  changes,  ultimately  appointed  her  executors,  were 
M.  Berrtfy  M.  Barhamy  L.  Belfsy  P.  Frewen^  and  H.  Benge^  and 
no  disposition  was  made  of  the  residue.  The  two  first  named 
executors  died  before  the  testatrix,  and  Lord  Thurlow  determined 
that  the  survivors  were  entitled  to  the  whole  of  the  fund. 


(c)  3  Ves.  628,  631. 
{d)  Ante,  p.  479, 480. 
(e)   2  P.  Wms.  347,  529 ;  2  Bro. 
C.  C.  25 ;  9  Yes.  204,  598 ;  Knight  y. 


Oauld,  2  Myl.  &    E.    295,  infra. 
Chap.  XXIY.  sect.  u. 

(/)  2  Bro.  C.  C.  220 ;   see  Chap. 
XXIV.  «ect.  II.,  sub^eect.  xx. 
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2.   With  respect  to  legacies  giyen  to  persons  as  tenants  in      Tenants  in 

common.  common. 


As  to  lapse  by 

1.  It  is  a  rule  when  distinct  legacies  are  given  to  individaals,  or  more  before 
an  aggregate  fund  is  directed  to  be  divided  among  them^  naminatim  testator,  &c. 
in  equal  shares,  their  interests  are  several:  and  if  any  of  them  die  pf  l*P>®  <>/   . 

.  .  legacies  given 

before  the  testator,  what  was  intended  for  those  legatees  will  lapse  to  persons  as 
into  the  residue;  because  the  others  have  no  interest  in  the  benefits  *!J!*°J!*'' 

'  common* 

intended  for  the  deceased  legatees,  each  legatee  being  solely  en- 
titled to  his  own  legacy  or  proportional  share.  In  this  consists 
the  distinction  between  tenants  in  common  and  joint  tenants,  and 
hence  arise  the  different  results  in  regard  to  lapse.  In  the  one 
case  (as  we  have  seen)  the  death  of  one  joint  tenant  before  the 
testator  will  not  occasion  a  lapse ;  but  in  the  other,  that  accident 
will  defeat  the  legacy,  or  the  share,  of  the  deceased  in  the 
aggregate  fund. 

Acconlingly  in  Man  v.  Man  (^),  the  testator  after  giving  his 
personal  estate  to  his  wife  for  life  or  during  widowhood,  bequeathed 
it  to  A,,  J?.,  C.y  and  2>.,  his  brothers  and  sisters,  in  equal  shares. 
B.  and  C  died  before  the  testator,  and  it  was  determined  by  Sir 
Joseph  JekyU  that  those  two  shares  lapsed. 

So  in  Bagwell  v.  Dry  (A),  the  residuary  personal  estate  of  a 
testator  was  given  to  four  persons,  share  and  share  alike.  One  of 
them  died  during  the  testator's  life,  and  Lord  Maccle^eld  held, 
that  the  proportion  of  the  deceased  legatee  was  undisposed  of. 
Again — 

In  Page  v.  Page  (t),  the  bequest  of  the  residue  was  made  to 
six  persons,  ^*  to  each  of  them  a  sixth  part"  One  of  whom  having 
died  before  the  testator,  Lord  King  decided  that'  his  share  was 
lapsed. 

Also  in  Otcen  v.  Owen  (j),  a  testatrix  gave  the  surplus  of  her 
estate  to  her  nieces  Mary  and  Elizabeth^  daughters  of  Mr.  and 
Mrs.  Oweftf  in  equal  shares.  One  of  the  nieces  died  before  the 
testatrix,  and  Lord  Hardtoicke  determined  that  her  share  was 
undisposed  o£ 

The  last  case  was  followed  by  Peat  and  Chapman  (A),  in  which 
a  similar  decision  was  made  by  the  Master  of  the  Rolls. 

So  also  in  Ackroyd  v.  Smitbsan  (/),  the  testator,  after  giving  dis- 


(g)  2  Stra.  905.  (k)  1  Yes.  sen.  542,  infra.  Chap. 

(h)  1  P.  Wms.  700.  XXrV.  sect,  ii.,  sub-sect.  ix. 
(0  2  P.  Wms.  489.  (0  I  Bro.  C.  C.  508. 

(»  1  Atk.  494. 
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Tenants  in      tinct  legacies  to  a  Dumber  of  persons,  also  gave  them  his  residuary 
estate  (consisting  of  personal  property,  and  the  produce  from  the 


common. 


As  to  lapse  by   gjg  ^f  ^jg  r^al  estate)  "  in  propartUm  to  their  several  and  respective 

death  of  one  or,,  , 

more  before  legacies  therein  to  them  bequeathed."  Two  of  those  legatees  died 
testator,  &e.  before  the  testator,  and  their  legacies  and  shares  of  residue  were 
determined  by  Lord  Thurhw  to  have  lapsed  for  the  benefit  of  the 
heir  and  next  of  kin  of  the  testator. 

So  also  in  Bean  v.  Lescher  {m\  the  residue  was  given  to  be 
divided  in  equal  portions  among  the  children  of  A.9  to  wit,  i?., 
C,Z>.,and  J?.;  J?,  died  in  the  testator^s  lifetime,  and  the  question 
was,  whether  his  share  lapsed ;  Sir  L.  Shadwelly  V.  C,  decided 
in  the  affirmative,  observing,  that  the  residue  was  given  to  the 
children  of  A.^  not  as  a  class,  but  as  individuals,  for  the  testator 
named  them. 

The  rule  relating  to  interests  lapsed  by  the  death  of  legatees 
during  the  life  of  the  testator,  equally  applies  to  cases  where  a 
testator  revokes  by  (codicil  the  benefit  intended  for  one  tenant 
in  common,  and  makes  no  other  disposition  of  it :  and  although 
he  confirms  the  will,  still  the  other  tenants  in  common  cannot 
make  a  title  to  the  revoked  share ;  because  by  the  will  they  took 
no  interest  in  such  share,  but  only  in  their  own  several  propoi^ 
tions;  therefore,  since  the  confirmation  of  the  will  had  no  other 
effect,  than  to  make  it  speak  from  the  date  of  the  codicil,  no  new 
estate  or  interest  having  been  given  to  the  other  tenants  in 
common,  it  necessarily  follows,  that,  as  they,  neither  under  the 
will  nor  the  codicil,  can  take  the  revoked  interest,  it  is  undisposed 
o^  and  falls  into  the  residue.  In  order  to  exemplify  this  propo- 
sition— 

Suppose  a  testator  having  children  to  give  his  residuary  estate 
among  two  of  his  sons  and  one  daughter,  as  tenants  in  common, 
and  afterwards  to  add  a  codicO  revoking  the  residuary  bequests 
to  his  daughter,  but  confirming  his  will  in  all  other  respects. 
Notwithstanding  this  act  of  confirmation,  the  daughter's  pro- 
portion of  the  residue  would  be  lapsed  for  the  reasons  before 
mentioned.  So  it  was  determined  by  Lord  Narthwgtnn  in 
Cliesslyn  v.  Cresswell,  and  by  the  House  of  Lords  on  i^peal 
from  his  decree  (n).  It  appears  from  the  report  of  the  arguments 
of  counsel,  that  this  was  the  point  upon  which  the  decision 


(m)  11  Sim.  897 ;  see  also  Norman  hrook^  9  Sim.  368. 
V.  Frazer,  8  Hare,  84;  HavergaUy.         (n)  3  Bro.  Pari  Ca.  246,  Svo.  ed.; 

Harrison^  7  Beav.  49 :  Hammatt  v.  2  Eden.  123,  S.  C. 
Ledsam^  9  Jur.  173;  Hustler  y.  Til- 
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in  the  House  of  Lords  was  founded,  although  it  be  observable     Tenants  in 
from  the  same  report  that  the  daughter  died  before  the  testator.         *^^°'^°' 
The  decision  in  Chesslyn  v.  CresswelL  was  approved  by  Sir  E.  ^  ^  ^V^  ^^ 

^  ^  *^\       ^         J  death  of  one  or 

Sugden^  in  the  ease  of  Shaw  v.  M^Mahon  (0)9  which  is  an  example  more  before 
of  the  exception  next  discussed.  tesutor,  &c 

1.  A  distinction,  however,  must  be  noticed  between  cases  where  Exception  to 
a  legacy  is  given  to  a  cla$$  of  persons  in  general  terms  as  tenants  ^*P®  ^"f  ^^ 
m  common,  as  to  the  children  of  £.,  and  those  instances  in  giyenincom- 
which  it  appears  upon  the  face  of  the  will  that  particular  objects  35!^'^)^  ^  Jaw, 
at  the  date  of  it  were  intended  to  take  the  property.    In  the  ^.^*  »««»"• 
latter  we  have  seen  that  the  death  of  one  of  the  legatees  before 
the  testator,  or  a  revocation  of  the  bequest  to  him,  will  occasion 
a  lapse,  but  it  is  not  so  in  the  other,  since  it  is  presumed  that 
those  persons  of  the  described  class,  who  'should  survive  the  tes- 
tator, were  the  only  objects  of  his  bounty ;  so  that  if  an  individual 
answering  the  description  of  the  bequest,  and  who,  if  living  at 
the  death  of  the  testator,  would  have  been  entitled  to  participate 
in  the  gift,  happen  to  die  before  him,  that  event  will  not,  upon 
the  foundation  of  the  above  presumption,  occasion  a  lapse  of  any 
part  of  the  fund;  but  those  persons,  answering  the  description  at 
the  period  of  the  testator's  death,  will  be  entided  to  the  whole  of 
it     This  will  be  illustrated  by  the  following  case : 

In  Viner  v.  Francis  (p),  the  testator  gave  "  to  the  children  of 
his  late  sister  Mary  Crawsan  2,000/.  to  be  equally  divided  among 
them."  His  residuary  estate  he  bequeathed  in  thirds,  one-third 
to  his  brother,  another  third  to  his  sister  Marthoy  and  the  remain- 
ing third  he  gave  ^^  to  the  children  of  his  late  sister  Mary  Craw* 
son,  equally  to  be  divided  between  the  children  of  his  brother 
&  WtgyingUmy  his  sister  Martha,  and  the  children  of  his  late 
sister,  Mary  CrowsanJ*  When  the  will  was  made,  Mary  Crawson 
had  three  children,  Johuy  Elizabeth^  and  WiUiamy  but  WUliam 
died  before  the  testator,  and  it  was  contended  that  one-third  of  a 
third  of  the  2,000iL  and  of  the  residue  bequeathed  to  the  children 
of  Mary  Crawson  lapsed  into  the  residue  by  the  death  of  William 
in  the  life  of  the  testator.  But  the  Court  declared  the  contrary, 
and  that  those  children  of  Mary  living  at  the  testator's  death  were 
entitled  to  the  2,00021  and  the  third  of  the  residue. 

A  case  indeed  of  Martin  v.  WUson  (9),  is  a  decision  contrary 


(p)  4  Dr.  &  War.  431,  488. 

(/>)  2  Cox,  190  ;  2  Bro.  C.  C.  658,  S.  C. 

(q)  3  Bro.  C.  C.  325,  cd.  by  Belt. 
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Tenants  in     to  that  of  Vtner  V.  Francisy  but  the  latter  was  not  mentioned  or 
common.      referred  to  in  the  former  case.  But  upon  principle  it  is  conceived 


As  to  lapse  b>    ^y^^^  ^^  latter  would  be  followed  in  preference  to  the  former. 

death  of  one  or  .  -i  i   .  •  i    •  i_ 

more  before       The  one  prevents  a  lapse  without  doing  violence  to  the  testatot^s 
testator,  &c      intention  or  the  expressions  in  his  will ;  whilst  the  other  produces 
a  lapse^  by  entertaining  a  construction  neither  required  by  the 
description  in  the  will,  nor  the  clear  intention  of  the  testator  (r). 

A  decision  in  conformity  with  the  preceding  case  of  P'iner  v. 
Francis  was  made  by  Lord  Lyndhurst,  C,  in  the  case  of  Shuttle^ 
worth  V.  Greaves  (*).  In  that  case,  the  bequest  was  of  the  residue 
of  the  testator^s  personal  estate  equally  between  all  and  every  his 
brothers  and  sisters,  their  respective  executors,  administrators,  and 
assigns  absolutely :  some  of  the  brothers  and  sisters,  living  at  the 
date  of  the  will,  died  in  the  testator's  lifetime;  and  one  of  the 
questions  in  the  case  was,  whether  their  representatives  were 
entitled,  or  whether  the  shares  lapsed,  or  whether  they  survived 
to  the  surviving  brothers  and  sisters,  as  a  gift  to  a  class;  and  Lord 
Lyjfdhurst  decided  upon  the  authority  of  Viner  v.  Francisy  that 
the  shares  of  the  deceased  brothers  and  sisters  survived  to  the 
survivors,  notwithstanding  the  terms  of  the  gift  created  a  tenancy 
in  common,  and  the  additional  words  their  respective  executois 
and  administrators  (t). 

In  Shaw  v.  M^Mahan  f  w),  the  devise  was  of  the  residuary  real 
and  personal  estate  to  such  of  the  testatqr's  children  as  should  be 
living  at  bis  death.  By  a  codicil,  the  testator  revoked  the  share 
of  W.y  one  of  the  children.  Sir  Edward  Sugdeuy  C,  (L),  held 
that  the  devise  being  to  the  children  as  a  class,  and  not  fwmi" 
natimy  the  effect  of  the  revocation  was  to  give  the  revoked  share 
to  the  other  children. 

In  Coort  V.  Winder  (v),  a  residuary  fund  was  given  to  trustees 
upon  trust  for  all  and  every  the  testator*s  first  cousins  german,  to 
be  divided  equally  among  them,  share  and  share  alike ;  and  in 
case  any  of  them  should  die  before  any  of  their  respective  shares 
should  become  due  or  payable^  leaving  lawful  issue,  the  testator 
directed  that  the  issue  should  take  the  share  which  the  parents 
would  have  been  entitled  to,  if  living.  The  testator  had  several 
first  cousins  german  living  at  the  date  of  his  will,  of  whom  two 
died  in  his  lifetime,  one  leaving  seven  children,  the  other  without 
issue.  The  question  was,  whether  their  shares  lapsed.   Sir  Knight 


(r)    Vide    infra.    Vol.  2,    Chap.  (t)  Fufe  «ipra,  466,  &c 

XXIV.  sect,  n.  div.  9.  (ii)  2  CJon.  &  Law.  528. 

(*)  4  Uy\.  k  Craig,  35.  (r)  8  Jur.  770. 
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Bmcey  V.  C,  held  that  the  words  ^'  dtte  and  payabk/*  referred  to     Tenants  in 
the  time  of  the  testator's  death,  and  consequently  that  the  issue  of      common. 
the  deceased  cousin  were  entitled  to  their  parents*  share,  and  that  ^^  *9  ^?^  ^J 

...  ,  _  death  of  one  or 

the  share  of  the  cousin  who  died  in  the  testator's  lifetime  without  more  before 
issue,  did  not  lapse,  the  fund  being  given  to  the  cousins  as  a  ^^^^^>  **^ 
class. 

In  Castk  V.  Eate  (to),  the  testator  directed  his  trustees  to  sell 
hb  real  estates  as  soon  as  his  youngest  child  should  attain  twenty- 
one,  and,  after  certain  payments,  to  distribute  the  residue  between 
his  wife  and  all  and  every  his  child  or  children  who  should  be  then 
living  in  equal  shares,  for  his,  her,  and  their  own  use  and  benefit. 
The  testator  left  a  widow  and  two  children  surviving;  both  the 
children  died  infants,  and  unmarried.  Lord  Langdcde,  M.  R., 
held  the  wife  entitled  to  the  whole  estate. 

So  where  a  legacy  is  given  to  a  cIclss  of  persons,  the  members 
of  which  are  to  be  ascertained  at  some  period  or  event  which 
happens  in  the  testator's  lifetime,  the  subsequent  death,  in  the 
lifetime  of  the  testator,  of  any  member  of  that  class,  will  not 
create  a  lapse  of  the  share  given  to  the  party  so  dying,  but  it  will 
survive  for  the  benefit  of  those  of  the  class  who  outlive  the  testator. 
Thus  where  the  gift  was  to  A.  for  life,  remainder  to  the  children 
of  A.  living  at  his  death  equally  between  them ;  A.  died  in  the 
testatrix's  lifetime,  leaving  three  children,  one  of  whom  also  died 
in  the  testatrix's  lifetime.  Sir  James  Wigram^  V.  C,  held  that 
the  children  living  at  the  death  of  A.^  and  who  survived  the 
testatrix,  took  as  a  class,  therefore  there  was  no  lapse  {x). 

2.  Another  exception  to  the  rule  of  lapsing,  in  consequence  of  Further  ezcep- 
one  of  the  legatees  dying  before  the  testator,  occurs  when  there  Ibe^deatlToT 
is  a  limitation  over  of  the  legacy  to  the  survivors  generally,  or  ■°y»  »l»«Jr 
upon  the  death  of  any  of  them  under  the  age  of  twenty-one.     In  to  su^vtvor?^*" 
such  instances,  it  is  settled  that  the  limitation  to  survivors  shall 
have  effect  during  the  continuance  of  the  testator's  life;  so  that, 
in  the  first  case,  if  a  legatee  tenant  in  common  die  before  the 
devisor,  or  if  in  the  second,  the  legatee  die  in  the  testator's 
lifetime  before  attaining  twenty-one,  or  the  happening  of  the  event 
upon  which  the  limitation  over  is  made  to  depend,  the  legacy 
will  not  lapse,  but  go  to  the  survivors  under  the  express  provision 
in  the  will. 

Of  the  FIB8T  proposition,  the  resolution  or  assent  of  the  Court  u  Generally. 


(tr)  7  Beav.  296.  (x)  Lee  v.  Pain,  4  Hare,  250. 
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Tenants  hi      in  the  Cage  of  Norihey  v.  Burbage  (y),  is  an  example.     A.  be- 
queathed 50021  vL  piece  to  his  grandchildren  B.  and  C,  and  if 


common. 


As  to  lapse  by    either  of  them  died^  his  share  was  to  ff o  to  the  survivor.     B.  died 

deatb  of  one  or 

more  before       before  the  testator,  yet  it  was  held  that  his  share  did  not  lapse, 
tesutor,  &c.      jj^^  ^^^^  ^  ^Yie  other  grandchild. 

Sa  in  Smith  v.  Pylms  {z\  Lady  Fletcher  bequeathed  a  personal 
annuity  after  the  death  of  her  father,  to  be  equally  divided  be- 
tween her  brother  and  sisters,  Charles  and  Caiherme  Pybus,  and 
Martha  Briggs^  ^*  to  them  and  their  heirs  or  the  survioar  €)£  them, 
in  the  order  they  are  now  mentioned."  Martha  died  before  the 
testatrix,  and  Sir  William  Grants  M.  R.,  determined  the  bequest 
to  be  of  a  perpetual  annuity,  over  which  the  surviving  l^;atee8 
had  an  absolute  power  of  disposition;  and  XhsX  Marthas  intended 
share  went  over  to  her  brother  and  sister  under  the  limitation  to 
the  survivor;  and  his  Honor  rejected  the  words,  ^'in  the  order 
they  are  now  mentioned,"  as  unintelligible  and  inconastent  with 
the  previous  clear  expressions  in  the  will.    . 

Of  the  8EC(»fD  proposition,  the  following  authorities  are 
instances : 
Or,  2.  Upon  In  MiUer  v.  Warren  (a),  the  testator  gave  to  the  four  childrea 
any  umier^ii,  oi  H.  MiUer  (naming  them),  l,500iL  a  piece  to  be  paid  to  sons  at 
and  one  dies  twenty-one,  and  to  daughters  at  eighteen  or  marriage ;  and  if  one 
tator,  a  minor,    or  more  of  them  died  before  their  legacies  became  due  the  same 

were  to  go  to,  and  be  divided  among,  the  surviving  legatees. 
Manfy  one  of  the  four  children  died  during  the  life  of  the  tes- 
tator, and  it  is  presumed  before  attaining  her  a^  of  eighteen 
or  being  married.  The  question  was,  whether  the  1,5002,  in- 
tended for  her  lapsed,  or  went  to  the  surviving  children ;  and 
it  was  decreed  that  the  survivors  were  entitled  to  it,  the  Court 
declaring,  that  should  a  legacy  be  given  to  J.  at  twenty-one,  and 
if  he  died  before  that  period  then  to  B.,  although  Am  died  during 
the  life  of  the  testator,  yet  the  legacy  should  go  to  B. 

Also  in  Ledsome  v.  Hickman  (b),  the  defendant's  testator  gave 
300iL  a  piece  to  A»y  B.  and  C.  at  twenty-one  or  marriage,  and  if 
any  died  before,  then  to  the  survivor.  B.  died  in  the  testator's 
lifetime.  The  question  was,  whether  the  300il  lapsed,  or  went 
over  to  A.  and  C,  and  ip  was  decreed  in  their  favour.  Again — 
In  Perkins  v.  Mickkthtoaiie  (c),  one  Michkthwaiie  having  two 


(y)  Pre.  Ch.  470,  and  see  Barker  (a)  2  Vem.  207. 

V.  OUeSy  2  P.  Wins.  280;   3  Bro.  (&)  2  Vem.  611. 

Pari.  Ca.  104,  Sto.  ed.  (c)  I  P.  Wms.  274. 

(z)  9  Ves,  566. 
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sons,  Thomai  and  Josephj  and  also  two  daughters,  bequeathed     Tenants  in 
1,500/.  to  his  younger  son  Joseph^  aad  1,00021  to  each  of  his  two 


oommoik. 


or 


daughters ;  and  directed  that  if  any  of  his  three  younger  children  ^^  o?one*o] 
died  before  twenty-one  or  marriage,  his  or  her  portion  should  more  before 
go  to  the  survivors,  and  he  gave  his  real  estate  to  the  eldest  son  ^^^^^^*  ^^ 
ohaiged  with  those  portions.  One  of  the  daughters  died  under 
age  and  before  marriage,  and  then  Joseph  died  under  twenty-one 
and  unmarried,  in  the  lifetime  of  his  father,  the  testator,  who 
lived  to  have  another  son  whom  he  named  Joseph^  upon  which 
occasion  he  made  a  codicil  and  confirmed  his  will,  noticing  that 
since  the  making  of  his  will  another  son  was  bom  to  him,  and 
he  therefore  gave  50021  a  piece  to  his  son  Joseph  and  his  sur- 
viving daughter,  over  and  above  what  he  had  given  them  by  his 
wilL  It  being  objected  that  by  the  death  of  the  first  Joseph  the 
portion  of  1,500/.  intended  for  him  lapsed,  Lord  Couyper^  C. 
said,  it  was  improper  to  call  it  a  lapsed  legacy,  because  it  was 
a  portion  given  over,  and  should  take  effect;  that  the  codicil 
was  a  republication  of  the  will,  and  amounted  to  a  substitution 
of  the  second  Joseph  in  the  place  of  the  first,  as  if  the  testator 
had  made  his  will  anew,  and  had  written  it  over  again,  by  which 
new  will  the  second  Joseph  must  take ;  and  that  the  fixed  in- 
tention of  the  testator  appeared  to  be  that  Joseph  should  have 
more  than  his  daughter,  whereas  if  the  l^acy  of  l,500il  should 
be  taken  to  be  lapsed,  the  daughter  would  have  twice  as  much  as 
Joseph. 

The  last  case  was  followed  by  Willing  v*  Baine  (d),  in  which 
A,  bequeathed  200/.  a  piece  to  his  childen,  payable  at  twenty- 
one,  and  if  any  of  them  died  before  that  age,  then  his  legacy 
was  to  go  to  die  surviving  children.  One  of  the  children  died 
in  A.^B  lifetime,  and  upon  a  question  whether  such  child's  legacy 
lapsed  or  belonged  to  the  survivors,  it  was  resolved  by  Lord 
Kinffy  C,  that  although  the  legacy  lapsed,  qiufod  the  deceased 
l^atee,  it  was  nevertheless  well  given  over  to  the  surviving 
children. 

The  principle  of  the  last  authorities  wa9  adopted  by  Lord 
Thurlaw  in  Rheeder  v.  Ower  (e).  In  that  case,  the  testator, 
Mitchell,  directed  his  trustees  to  invest  his  residuary  estate  in 
the  funds,  and  to  pay  the  dividends  to  his  five  sisters  (naming 
them)  in  equal  shares,  during  their  lives,  for  their  sole  use  and 


(d)    3  P.  Wms.   113;    see  also      88,  rf  in/ra,  493,  rf  iwfe  nt/wo,  466. 
Humphreys  y.  Howes,  1  Rus«.  &  M.  (c)  3  Bro.  C.  C.  240. 

639;  RidM  v.  OtdUemard,  12  Sim. 
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Tenant!  in     benefit ;  and  if  any  of  them  died  leaving  issue,  then  the  trustees 
common.      ^^^  «  ^^  ^^^  ^^^  transfer  the  share  of  the  residue  (to  which  his 


Ab  to  lapse  of  gigter  SO  dyiDfiN  was  entitled  at  or  before  her  decease,  to  receive  the 
crued  by  snr-  dividends  thereon)  unto  and  among  all  such  children,  or  to  such 
vivorahip.       ^  ^jjjjj  Q^  jjjg  deceased  sister,  equallj  at  theu:  ages  of  twenty-one." 

One  of  the  testator's  sisters,  named  Ann  Holdgate^  died  before 
him,  leaving  children,  the  plaintiffs,  Rheeder  and  Jennings^  who 
attained  twenty-one,  and  claimed  one-fifth  of  the  residue,  not- 
withstanding the  words  of  the  bequest  to  children,  seemed  to 
exclude  those  of  sisters  dying  during  his  life ;  and  against  the 
claim  it  was  alleged,  that  in  order  to  enable  children  to  take 
under  the  will,  they  must  be  of  such  sisters  as  would  be  entitled 
to  receive  the  dividends  for  their  lives,  which  a  sister  dying  before 
the  testator  was  not  But  Lord  Thurlow  thought  that  the  plain- 
tiffs were  entitled  to  the  share  of  their  mother,  as  an  executory 
devise ;  and  that  in  a  will  so  loosely  drawn,  it  was  more  probable 
that  such  was  the  testator's  intention  than  the  contrary. 
CoAfro,  if  be-         The  cascs  which  have  been  produced  clearly  establish,  that 

fore  death  he         t         i  •         "         •  .  a.  a.    •  ixU 

have  attained  when  legacies  are  given  to  persons  as  tenants  m  common,  with 
^^«  a  limitation  to  the   survivors,  upon  the  death  of  any  of  them 

under  twenty-one,  if  any  of  those  persons  happen  to  die  under 
that  age  before  the  testator,  his  legacy  will  not  lapse,  but  survive 
to  his  compsmions,  fix>m  the  effect  of  the  will.  The  result,  how- 
ever, would  be  different,  if  the  legatee's  death  had  taken  pkoe 
after  he  attained  twenty-one,  for  the  reasons  and  upon  the 
authorities  mentioned  in  the  last  section  (f). 


Lapaeoflega-       ^'  Instances  indeed  may  occur,  where  legacies  are  given  to 

cie»  accrued 
survivorehip. 


ega-  , 

cieji  accrued  by  persons  as  tenants  in  common  with  an  executory  bequest  to  the 


survivors,  that  two  or  more  of  the  legatees  shall  die  before  the 
testator;  so  that  it  may  be  necessary  to  consider,  whether  the 
original  shares  only,  or  the  accrued  as  well  as  the  original  shares 
passed  to  the  surviving  legatees.  But  it  is  settled,  that  where 
distinct  legacies  are  given  to  individuals  in  common,  with  a  limi- 
tation to  the  survivors,  the  original,  and  not  the  accrued  legacies, 
will  pass  to  the  other  legatees;  consequently,  the  latter  legacies 
will  lapse  by  the  death  of  the  legatees,  who  would  have  been 
entitled  to  them,  in  the  lifetime  of  the  testator.  Questions  of 
this  nature  depend  upon  the  sufficiency  of  the  words  made  use  of 
by  the  testators  to  embrace  accrued  legacies  or  shares  of  accrued 


(/)  AnUj  p.  478,  et  aeq. 
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legacies;  and  it  has  been  decided,  that  the  term  '^portion,"  or     Tenants  in 
"  share,"  will  not  include  them.  common. 


Accordingly,  in  Perkins  v.  Michlethwaite  {g\  distinct  legacies  As  to  lapse  of 
were  given  by  the  father  to  his  youngest  son  and  two  daughters;  J^ed  by  sur- 
but  if  any  of  them  died  before  twenty-one  or  marriage,  his  or  her  ^»vo."l"P- 
portion  was  to  go  to  the  survivors.     A  daughter  died  unmarried, 
and  a  minor;  and  then  the  son  died  under  twenty-one,   and 
without  being  married.     It  was  one  of  the  questions,  whether, 
upon  the  son's  death,  the  part  of  his  sister's  legacy,  to  which  he 
would  have  been  entitled,  if  he  had  outlived  the  testator,  passed 
with  his  original  legacy  to   the   surviving  daughter;   and  Lord 
Harcourt^  C,  determined  in  the  negative,  because  there  were 
not  words  sufficient  to  pass  the  accrued  share. 

In  ex  parte  We8t{h\  Lord  Thurhw  expressed  an  opinion,  that 
the  word  ^'  share,"  would  not  pass  an  accrued  interest  under  a 
limitation  to  survivors;  and  that  opinion  was  confirmed  by  the 
decree  of  Lord  Kenyon^  M.  R.,  in  the  same  matter,  in  a  suit  ' 

instituted  for  the  purpose  of  obtaining  the  solemn  decision  of  the 
Court  upon  the  question. 

In  Bichei  v.  GuiUemard  (t),  the  bequest  was  of  800/.  to  the 
four  children  of  H.  12.,  to  be  divided  into  equal  shares,  and  paid 
to  them  at  twenty-one,  and  the  interest  of  their  shares  to  be  paid 
to  their  parents  in  the  meantime ;  and  in  case  of  either  of  the 
legatees  dying  under  twenty-one,  then  his,  her,  or  their  shares  . 
were  to  be  equally  divided  among  the  survivors.  Two  of  the 
children  died  under  twenty-one  in  the  testator's  lifetime.  Sir  L. 
SkcuiweUy  V.  C,  held,  that  the  two  survivors  were  entitled  to  the 
original  share  only  of  the  child  who  died  last,  but  that  his  one- 
third,  of  the  child  who  died  first,  lapsed. 

An  exception  to  this  rule  of  the  lapsing  of  accrued  interests,  Exception, 
has  been  determined  to  exist,  where  the  legacies  are  not  distinct; 
but  an  aggregate  fund  is  bequeathed  to  persons  in  common,  with 
a  limitation  to  survivors,  and  the  testator's  intention  appeared 
firom  his  expressions,  to  preserve  the  property  in  an  aggregate 
state  throughout  his  dispositions  of  it  The  general  rule  is  dis- 
approved o^  as  in  most  instances,  defeating  the  intention  of  tes- 
tators ;  but  a  Court  of  Equity  considers  itself  bound  to  follow  it 
to  the   extent  of  its  establishment.     In   the  present  instance. 


(g)  1  P.  Wms.  274,  stated  supra^      and  see  Forrest,  124 ;   8  Atk   79 ; 
p.  490.  2  Yes.  jun.  534 ;  5  Yes.  465. 

(h)  1  Bro.  C  C.  575,  ed.  by  Belt,         (t)  12  Sim.  88. 
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Powers.       BuUer,  3.y  Gonsidered  the  rule  to  be  inapplicable^  and  decided 

Lapse  of  lega.    according  to  that  impression. 

unle?'*"  "^^  *^^*  alluded  to  is   WarUdge  v,  Churchill  (J),  in  which 

Edward  WorUdge  devised  to  trustees  all  his  real  and  personal 
estates,  in  trust,  to  sell  the  former,  and  invest  the  clear  surplus, 
and  his  personal  estate,  in  the  funds  for  the  benefit  of  his  four 
children  Jtosalba,  the  plaintiff,  Edward,  William^  and  Jckn  War" 
hdgey  to  be  equally  divided  amongst  them  at  twenty-one ;  but  if 
any  died  before  that  age,  his  or  their  share  or  shares  were  to  go 
to  the  turmvars  or  surmvar.  The  testator  also  directed  his 
trustees  to  apply  the  interest  of  such  trust  money  during  the 
minorities  of  the  kgAees^  for  their  support  and  education;  and  if 
more  than  sufficient  for  that  purpose,  the  surplus  was  to  be  invested 
for  their  muiucd  benefit ;  and  if  all  of  them  died  under  twenty- 
one,  before  Mart/  WarUdge  (to  whom  he  had  given  an  annuity) 
the  interest  of  the  trust  money  was  to  be  paid  to  her;  and  after 
the  decease  ofaU,  he  gave  the  trust  money  to  other  persons.  John 
first  died  a  minor,  as  is  presumed,  before  the  testator;  and 
William  and  Rosalba  died  under  twenty-one,  afiier  surviving  the 
testator,  leaving  their  brother  the  plaintiff,  Edward^  who,  as  the 
survivor,  dumed  the  whole  fund,  consisting  as  well  oS  accrued  as 
of  original  shares;  and  Buller,  J.,  decided  in  favour  of  the 
claim,  first,  because  the  present  bequests  were  not  given  as 
distinct  legacies,  but  as  an  aggregate  fimd;  and  secondly,  in 
consequence  of  the  testator's  intention  to  keep  it  in  that  state, 
which  he  manifested  by  applying  the  words  ^*  trust  money"  not 
to  each  child's  share,  but  to  the  whole  fiind. 
The  next  subject  proposed  for  consideration  if 


Sect.  Y.  Lapsed  Legacies  when  the  bequests  are  made 

under  Powers. 

The  general  rule  of  equity  relating  to  lapses,  is  equally  appli- 
cable, whether  the  legacy  be  given  under  a  will  made  by  virtue 
of  donorship  flowing  originally  from  the  testator,  or  whether  it 
be  given  under  a  power  (k)  created  for  the  purpose ;  for,  in  the 
latter  case,  although  the  legatee  will  take  under  the  authority  of 
the  power,  yet  he  will  not  be  considered  as  taking  from  the  time 
of  its  creation^  so  as  to  prevent  a  lapse  occasioned  by  the  death  of 
the  legatee  before  the  appointor,  when  the  power  is  executed  by 


O* )  3  Bro.  G.  C.  465.  (k)  Vide  supra^  4M,  466. 
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vrill,  and  for  the  following  reasons.     The  legatee  does  not  take       Powers, 
under  tlie  power  solely  and  exclusively,  but  under  it  and  the  Lapse  of  lega. 
will  jointly.     The  will  so  made,  is  to  be  construed  and  considered  ®*^  ^^®" 
like  all  others.     It  is,  therefore,  ambulatory,  revocable,  and  incom- 
plete, till  the  death  of  the  testator ;  consequently,  no  person  can 
take  imder  it,  who  does  not  survive  him.     If,  then,  an  appointee, 
by  will  made  under  a  general  power,  die  before  the  testator,  his 
legacy  will  lapse  in  all  such  instances,  as  it  would  do,  if  the  legacy 
had  been  given  out  of  the  testator's  own  property,  over  which  he 
had  absolute  dominion. 

Accordingly  in  Oke  v.  Heath  (/),  Mrs.  Smith  was  empowered, 
by  articles  of  settlement,  entered  into  upon  her  marriage  with 
WUBam  Smithy  to  appoint  by  deed  or  will  4,00021  to  such  per- 
sons as  were  or  should  be  her  next  of  kin,  in  the  event  of  her 
dying  before  her  husband,  and  without  leaving  issue,  both  of 
which  events  happened ;  Mrs.  Smith  executed  her  power  by  will, 
appointing  the  4,000/.  to  her  nephew,  fF.  GiUy  he  paying  out 
of  it  an  annuity  to  his  mother  for  life.  fF.  Gill  died  before  the 
testatrix.  Lord  Hardtoicke  decided  that  so  much  of  the  fund  as^ 
was  appointed  to  Oill  beneficially,  lapsed  by  his  death,  but  not 
the  mother's  annuity  granted  out  of  it 

The  last  case  was  followed  by  that  of  the  Duke  of  Metrlborouffk* 
V,  Ijord  Godolphm  (m),  in  which  the  Countess  of  Sunderland  was 
empowered  by  the  will  and  codicil  of  her  first  husband,  to  ap- 
point 30,0002.  by  deed  or  will  among  such  of  his  children  as  she 
thought  proper;  a  power  which  was  reserved  to  the  Countess 
previously  to  her  marriage  vrith  a  second  husband.  The  Countess, 
in  exercise  of  the  power,'  appointed  by  wUl  distinct  parts  of  the 
fund  to  J.  Spencer  and  Lady  Morpeth^  two  of  Lord  Sunderland's 
children,  who  died  before  her;  and  the  question  was,  whether 
their  legacies  did  not  lapse  in  consequence  of  the  happening  of 
those  events;  the  solution  of  which  question  depended  upon 
the  legal  effect  of  a  will  made  in  execution  of  a  power :  and 
the  clearness  with  which  Lord  Hardwicke  expressed  himself  will 
apol(^ize  for  the  adoption  of  his  own  words  upon  so  material  a 
subject  *^  I  admit  the  principle,  that,  when  a  person  takes  by 
execution  of  a  power,  whether  it  be  real  or  personal  estate,  it  is 
taken  under  the  authority  of  that  p6wer ;  but  notfnnn  the  time  of 
the  creation  of  the  power.     There  is  no  case  that  the  relation 


(I)  1  Yes  sen.  135,  141.  Surges  Y:Mawbey^  10  Yes.  319,326; 

(m)  2  Yes.  sen.  61,  73,  and  see      Falkner  v.  Sutler,  Amb.  514. 
Vanderzee  v.  Adom^    4  Yes.  771 ;  * 
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Wbo  entitled  shall  go  back  fur  that  which  is  quite  of  another  nature,  and  that 
re«u^  "^  ^  ^^  point  which  must  be  contended  for  here,  that  they  must 
take  by  relation,  so  as  to  make  them  take  from  the  time  of  the 
creation  of  the  power ;  for  which  there  is  no  authority,  and  that 
would  be  unreasonable.  The  meaning  that  persons  must  take 
under  the  power,  or  as  if  their  names  had  been  inserted  in  it,  is, 
that  they  shall  take  in  the  same  manner  as  if  the  pow^y  and  the 
instrument  executing  it,  had  been  incorporated  in  one  instrument; 
then  they  shall  take^as  if  all  that  was  in  the  instrument  executing 
had  been  expressed  in  that  giving  the  power.  So  it  is  in  appoint^ 
ments  of  uses.  If  a  feoffment  be  executed  to  such  uses  as  the  feoffor 
shall  appoint  by  unll;  when  the  will  is  made,  it  is  clear  that  the 
appointee,  cestui  que  use,  is  in  by  the  feoffment,  but  has  nothing 
from  the  time  of  the  execution  of  the  feoffment,  so  as  to  vest 
the  estate  in  him.  The  estate  will  vest  in  him  according  to  the  . 
nature  of  the  act  done,  and  appointment  of  the  use,  from  the 
period  of  the  testator's  death.  This,  therefore,  is  not  a  relation 
so  as  to  make  things  vest  from  the  time  of  the  power,  but  accord- 
ing to  the  time  of  that  act  executing  the  power.  Not  like  the 
referring  back  in  case  of  assignment  in  a  commission  of  bank- 
ruptcy, for  that  is  by  force  of  the  statute,  and  to  avoid  mesne 
wrongful  acts."  An  observation  which  his  Lordship  applied  to  the 
reference  of  the  due  enrolment  ofa  bargain  and  sale  to  the  period 
of  the  execution  of  that  instrument  He,  therefore,  decided  that 
the  legacies  to  Mr.  Spencer  and  Lady  Morpeth  lapsed  by  their 
deaths  before  the  testatrix  (n). 

Wbo  entitted        Sect.  VL  As  to  what  persons  will  be  entitled  to  the 

to  Iftpied  into- 

rests.  benefit  of  lapsed  Interests. — And 

1.  Particalar         \^  Qf  legacies  payable  out  of  the  personal  estate. 

Title  of  rasi.         When  the  lapse  is  of  a  general  or  specific  legacy,  or  of  an 

^"'kl  ^®P*'®*    annuity  {p\  it  &lls  into  the  general  residue,  and,  consequently, 

ter;  belongs  to  the  person  entitled  to  that  fimd  by  the  gift  of  the 

testator.     I(  then,  a  residuary  legatee  be  named,  he  will  take  the 

lapsed  legacy  in  that  character  (p).    But  that  nomination  will  not 

prevent  his  taking  a  lapsed  bequest  by  substitution^  L  e,  in  the  place 


(n)  See  also  JEasum  v.  Applefordy  &  Fin.  69. 

10  Sim.  274,  affd.  5  Uyl  &  Cr.  56 ;  (/>)  Roierts  v.  Cooke,  16  Ves.  451 ; 

Master  y.  Laprmaudaye,  2  Coll.  (C),  Leake  y.  Robinson,  2  Meriv.  393,  and 

443.  see  1  Yes.  &  Bea.  385. 

(o)  Casamayor  y.  Pearson,  8  CI. 
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of  the  deceased  legatee,  when  the  testator  show^  his  intentioD  that  Who  entitled 
the  residaary  legatee  should  so  take  it,  and  there  is  no  incon-  *®  ^P****^  "**" 

sistency  between  the  characters  of  a  residuary  and  a  particular  or  —- 

substituted  legatee  to  prevent  it  In  ract,  the  latter  title  may  be  tioa  as  pani. 
mor^  beneficial  than  the  former,  upon  a  deficiency  of  assets  to  <^"*»'^^«fir*toe- 
pay  all  the  debts  and  legacies ;  for  as  residuary  legatee,  he  can 
claim  nothing  until  all  debts  and  legacies  are  fully  paid;  but 
as  a  particular  or  substituted  legatee,  his  right  to  an  equality 
of  payment  with  the  rest  is  preserved;  so  that,  after  rateably 
abating  with  them,  he  is  entitled  to  receive  the  remainder  of  the 
legacy  (q). 

An  instance  of  a  residuary  legatee  taking  by  substitution  a 
general  legacy,  and  not  as  residue,  occurred  in  the  case  of  Itose  v. 
Base  (r),  in  which  F.  Rose  being  domiciled  in  Scotland^  and 
having  an  only  daughter,  Mary,  devised  to  her  all  his  real  and 
personal  estates,  subject  to  debts  and  several  legacies,  one  of 
which  (a  debt  owing  by  his  brother  James  Rose),  he  gave  to 
Jameses  children  equally ;  directing  "  the  share  of  the  deceased  to 
fiill  and  belong  to  his  (the  testator's)  heir  under  his  wiH"  Another 
l^acy  was  given  in  trust  for  the  wife  o{  James  Hose;  and  one  of 
l^OOOiL  to  the  testator's  natural  son,  Bernard  Rase,  '^  whom  failing,*^ 
to  revert  and  return  to  his  (the  testator's)  heir  under  this  wilL** 
He  also  desired  that  at  his  wife^s  death  1  l,000iL  three  per  cent,  stock 
(in  the  names  of  the  trustees  of  bis  marriage  settlement,  to  secure 
to  his  wife  a  part  of  her  jointure)  '^  should  revert  and  return  to  his 
heir  under  the  will;"  t6  whom  he  further  gave  lO^OOOI  sterlings 
free  from  all  deductions.  The  will  then  declared  the  gift  of  the 
10,000il  to  be  in  addition  to  the  legacy  of  the  slock;  and  that  in 
the  event  of  a  deficiency  of  assets  to  pay  legacies,  his  daughter's 
fortune  should  not  abate  below  10,000iL  unless  she  died  without 
heirs  of  her  body ;  and,  in'that  case,  the  defect  of  assets  was  not 
to  prejudice  the  other  legacies;  but  that,  any  legatee  dying  before 
himi,  ''  his  or  her  legacy  should  fall,  accrue  and  belong  to  his  heir 
before  mentioned."  Bernard  Bose,  the  legatee  of  1,0001  died 
before  the  testator ;  and  the  question  was,  whether  that  sum 
lapsed  into  and  formed  part  of  the  residue  bequeathed  to  Mary, 
or  belonged  to  her  as  a  particular  legatee  by  substitution  in  the 
place  of  Bernard?  Sir  William  Grant,  M.  R.,  was  of  opinion, 
founded  upon  the  language  and  import  of  the  will^  that  the  tes- 
tator intended  Xxi  substitute  his  daughter,  by  substantive  and 
independent  gifts,  in  the  places  of  the  legatees  who  might  happen 
to  die  before  him. 

iq)  See  Chap.  V.  sect.  ii.  p.  356.  (r)  17  768.347,302. 
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Who  entitled 
to  lapsed  inte* 
resu. 

£zecotora. 
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[Gn.  ym. 


Next  of  kin. 


Previously  to  the  passing  of  the  late  act  of  the  1  Wm.  4,  c  40^ 
if  the  testator  made  no  disposition  of  the  residue,  and  appointed 
an  executor,  then  although  the  executor  were  entitled  to  it  at  law 
ex  virtute  officii,  and  also  in  a  Court  of  Equity,  if  there  were  no 
circumstance  indicating  the  testator^s  intention  to  the  contrary  (a 
subject  considered  in  a  subsequent  chapter);  yet  it  seems  not 
clearly  settled  whether  that  Court  would  permit  him  to  take 
lapsed  legacies  for  his  own  benefit  It  may,  however,  be  strongly 
urged,  that  the  testator,  in  giving  the  legacy,  sufficiently  showed 
his  meaning  that  his  executor  should  not  in  that  character  be 
entitled  to  so  much  of  his  personal  estate  as  was  equivalent  in 
amount  to  the  bequest;  and  consequently,  that  the  accident 
which  produced  the  lapse  should  enure  to  the  benefit  of  the  testa- 
tor's next  of  kin,  but  the  weight  of  authority  may  be  considered  in 
favour  of  the  executor's  right  to  lapsed  interests  («).  By  the  above 
act,  the  executor  in  all  cases  takes  as  a  trustee,  unless  it  shall  appear 
by  the  will  or  codicil,  that  he  was  intended  to  take  beneficially* 


Residue!.  1"^^  name  principle  applies  to  residuary  estates.    Hence  it 

follows,  that  if  a  sole  residuary  legatee,  or  one  intended  to  take 
the  residue  in  common  with  other  persons,  die  before  the  testator, 
the  lapsed  share  will  belong  to  the  testator's  next  of  kin  (f). 


Thus  in  Phillips  v.  PhilUpB  (u),  the  testator  directed,  that  the 
produce  of  the  sale  of  his  fireehold  and  copyhold  estates  should  be 
..,  ^  deemed  part  of  his  personal  estate,  and  should  be  subject  to  the 
.{  dispositions  afterwards  made  of  his  penonal  estate:  and  as 
touching  the  produce  of  his  freehold  and  copyhold  estates,  and 
also,  all  his  goods  and  chattels,  stock  in  trade,  debts,  leasehold, 
and  all  other  his  perscmal  estate  and  effects  whatsoever,  he  gave 
to  his  executors,  after  named.  Upon  trust  to  convert  such  part  as 
should  not  consist  of  money  into  money,  and  pay  thereout  his  debts 
and  ftineral  expenses,  and  a  legacy  of  nineteoci  guineas,  and  after 
payment  thereof,  to  divide  the  residue  of  his  personal  estate  and 
effects,  and  also  the  lesidue  of  tlie  produce  of  his  fireehold  and 


[K.  \ 


(s)  Jn/hz,  Chap.  XXIV.  sect.  n. 
div.6. 

(0  BagtoeU  v.  Dry,  1  P.  Wms. 
700 ;  Page  v.  Page,  2  P.  Wms.  489 ; 
Owen  Y,  Owen,  1  Atk.  494 ;  Peat  y. 
Chapman,  1  Yes.  sen.  542;  Bemnet  y. 
Batcheior,  1  Yes.  jiin.  63 ;  Ackrayd 
Y.  SmiOson,  1  Bro.  C.  C.  SOS,  615 ; 


Chessh/n  y.  CrestweH,  3  Bro.  ParL 
Ca.  246,  Syo.  ed.,  and  WiUUam  y. 
Coade,  10  Yes.  500 ;  Skrymtker  v. 
Northcote,  1  Swan.  566 ;  Lloyd  y. 
Lhyd,  4  BeaY.  231 ;  Salt  v.  Chat-- 
taway,  3  Ih.  576,  et  vide  ante,  485,  et 
eeq. 

(v)  1  M7I.  &  K.  649. 
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copyhold  estate  when  sold  into  five  equal  shares  to  be  paid  to  Lapsed  lega. 
persons  named.     The  legatee  of  one-fifth  dying  in  the  testator's  ^^^  *'^"'^ 


lifetime,  the  question  arose  between  the  next  of  kin,  and  the  rp  i  . 
co-heirs  of  the  testator,  who  was  entitled  to  the  fifth  share  that  longing. 
had  lapsed?  and  Sir  John  LecLchy  M.  R.,  upon  the  aikhority  of 
Durtnar  y.  MoUetix  (v)y  decided,  that  the  testator's  intention 
was  to  convert  his  real  into  personal  estate  for  all  purposes,  and 
consequently,  that  the  next  of  kin  were  entitled.  His  Honor 
adverting  to  MaUabar  v.  MaUabar  (to),  observed,  that  that  case 
did  not  involve  the  question  of  lapse,  the  point  there  being 
simply,  whether  the  testator  intended  by  the  residuaiy  gift  to 
pass  the  produce  of  his  real  estate. 

2.  When  legacies  are  given  out  of  fireehold  estates,  and  some  %  Lapted 
of  them  lapse  by  the  death  of  the  legatees  during  the  life  of  the  o^*^nlnSr" 
testator ;  to  whom  these  interests  belong,  has  been  a  subject  of  Whether  be- 
litigation  between  his  heir  and  devisee.     The  first  has  claimed  or  ^Tue^ 
them  as  interests  in  land  undisposed  of  by  the  will,  and  the 
second  has  made  title  to  them  as  parts  of  the  estate  which  was 
devised  to  him.     In  the  settlement  of  these  claims  it  is  necessary 
to  attend  to  the  distinction  between  a  beneficial  devise  of  the 
estate  to  or  in  trust  for  J.  charged  with  particular  legacies,  and  a 
devise  to  a  mere  trustee  to  pay  those  particular  legacies,  a  devise 
of  lands  in  trust  to  sell  and  pay  legacies  generally,  not  being 
affected  (as  we  have  seen)  by  die  death  of  any  legatee  before  the 
testator,  if  the  whole  fund  be  necessary  to  the  full  discharge  of 
the  other  bequests  {xy 

In  the  first  instance,  as  the  estate  is  effectually  devised  to  A. 
for  his  own  benefit,  and  he  is  substituted  by  the  testator  in  place 
of  his  heir,  A.  will  be  entitled  to  the  same  benefits  as  the  heir 
would  have  been  if  no  disposition  had  been  made  of  the  land. 
Upon  which  principle  it  is  firmly  settled  (as  observed  by  Lord 
Ahanky  in  KenHaU  v.  AbhoU)  (y),  that  if  an  estate  be  devised 
charged  with  legacies,  which  fSul,  no  matter  haw^  the  devisee  shall 
have  the  benefit  of  them  (z). 


(«)  1  Yes.  sen.  320,  and  1  Sim.  & 
St.  293,  n.  u^roj  Ch.  IX,  sect.  iv. 

(w)  Ca.  tern.  Tal.  78,  iitfra,  528. 

(x)  17  Yes.  466,  and  see  ante^ 
p.  418. 

(y)  4  Yes:  811,  et,  vide  Baker  v. 
HaU,  12  Yes.  497 ;  also  Ambl.  418; 
1  Bro.  C.  C.  61. 

(z)  Upon  the  salject  of  this  diia- 


sion  (3)  the  reader  is  referred  to  Mr. 
Jarman*s  Treatise  on  Wills,  1  vol,  pp. 
302 — 308,  in  which  he  discusses  the 
cases  which  inyolve  the  conflicting 
claims  of  the  heir  and  devisee  to 
lapsed  interests,  and  he  intimates 
an  opinion  that  the  authorities  in 
favour  of  the  heir  preponderate ;  the 
authorities  he  cites  in  favour  of  the 
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estate. 

To  whom  be- 
longing. 


Lapsed  leffa-  But  this  IS  not  SO  in  the  second  instance,  where  the  estate  is 
cies  out  of  real  Revised  to  a  mere  trustee  in  trust  to  sell  and  pay  particular  sums 
of  money,  as  to  B.^  C.  and  J9.,  which  lapse  by  their  deaths  before 
the  devisor,  and  no  disposition  is  made  of  the  extra  produce. 
For  the  heir  is  not  disinherited,  and  he  is  legally  entitled  to  all 
such  interests  in  the  estate  as  are  not  effectually  disposed  of; 
consequently,  those  lapsed  legacies  will  sink  into  the  land  for  his 
benefit  (a). 

Questions  have  also  arisen  between  the  heir'  and  residuary 
,_  legatee,  and  the  heir  and  next  of  kin  of  the  testator,  in  regard  to 


residuary  lega 
tee,  in  regard 
to  lapses. 


As  to  coBTer- 
sion  of  real 
estate  into  per- 
sonal, and  its     the  right  to  lapsed  bequests  affecting  the  real  estate ;  where  it 

rights  of  tc8%.   ^^^  ^^^  personal  fund  were  blended  and  made  one  and  the  same 
tor's  heir  and     fQj.  ^jj^   payment  of  legacies;   and  the  surplus  of  the  consoli- 
dated property  was  either  undisposed  o^  or  bequeathed  to  A. 
singly,  or  to  B.  and  C.  as  tenants  in  common. 

The  solution  of  these  questions  depends  upon  previously  ascer- 
taining whether  the  testator  intended  to  change  the  nature  of  his 
freehold  property,  and  to  impress  upon  it  the  character  and 
quality  of  personal  estate  to  all  intents  and  purposes.  By  this  test 
alone  were  all  the  cases  determined  which  relate  to  the  present 
subject 

If  then  a  sale  or  charge  of  freehold  property  be  directed  to 
answer  particular  purposes,  and  any  of  them  fail  by  lapse  in  the 
testator's  life,  we  have  seen  that  the  heir  will  be  entided  to  the 
benefit  of  them,  because  those  interests  are  to  be  considered  as  so 
much  land  undisposed  of. 

But  where  the  testator  ordered  his  freehold  estate  to  be  sold 
and  the  proceeds  to  be  added  to  his  personal  property,  and 
directed  both  to  be  applied  indiscriminately  in  the  payment  of 
debts  and  legacies,  and  then  gave  the  surplus,  as  before  men- 
tioned, to  ^.  singly,  or  to  B.  and  C.  as  tenants  in  common ;  such 
a  disposition  has  been  considered,  with  other  circumstances,  a 
total  conversion  of  the  land  into  money,  so  as  to  entitle  A.  or  B. 
and  C  to  the  benefit  of  lapses  in  preference  to  the  heir  {b). 


heir,  are  Arnold  v.  Chapman^  1  Yes. 
108 ;  Oravenor  ▼.  HaUMS,  Amb. 
643,  S.  C;  1  Bro.  C.  C.  61,  n.; 
Bland  v.  Wilkins,  cited  1  Bro.  C.  C. 
61,  and  Henehman  v.  Ait,  Oen.  2  Sim. 
k  Stu.  498,  those  in  favour  of  the 
deviflee  are  Jaekson  v.  Hurloeky  Amb. 
487  ;  Barrington  v.  Hereford,  cited 
1  Bro.  C.  C.  62,  and  Baker  v.  Hall, 
12  Ves.  497. 


(a)  17  Yes.  466,  and  ncpro,  p. 
413 ;  see  also  Chap.  XIL  on  the  ex- 
oneration of  the  real  by  the  personal 
estate,  and  the  next  chap.  sect.  x.  et 
passim, 

(b)  4  Yes.  802,  810;  19  Yes.  505, 
and  see  the  next  chapter  fyt  detaQs 
upon  this  subject ;  also  Chap.  XII.  . 
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The  doctrine  of  conversion  of  real  into  personal  estate  being  of  lapsed  Icga- 
frequent  occurrence,  and  great  nicety,  it  is-  presumed  that  no  ^"^g"  ^  ^ 
apology  will  be  necessary  for  devoting  the  ensuing  chapter  to  the  Xo  whom  be- 
exclusive  consideration  of  so  important  a  subject  longing. 


CHAPTERaX. 

Of  the  Conversion  of  Real  into  Personal  Estate. 

THE  person  appointed  by  law  to  succeed  to  the  undisposed 
freehold  estate  of  his  ancestor  is  the  heir,  so  that  his  title  being 
to  the  whole,  includes  every  part  Hence,  if  the  estate,  or  any 
portion  of  it,  be  not  devised,  or  not  effectually  disposed  of,  it 
descends  to,  or  is  a  resulting  trust  to  the  heir.  Questions  there- 
fore, as  to  the  heir's  *title  may  be  reduced  to  three.  Ftrsty 
whether  he  is  wholly  disinherited  by  the  devise  of  the  estate  to  a 
stranger,  subject  to  particular  charges.  Secondly,  whether  he  is 
partly  so  disinherited,  the  estate  being  devised  merely  to  answer 
particular  purposes.  Or,  thirdly,  whether  the  disposition  of  the 
property  be  such,  as  clearly  to  shew  the  testator's  intention  to 
change  the  nature  of  the  fund,  by  converting  it  from  real  into 
personal  estate,  which  is  commonly  described  as  ^'  a  conversion 
out  and  outJ"  In  the  first  case,  if  the  heir  be  so  wholly  disin- 
herited, the  devisee  will  be  entitled  to  the  benefit  of  the  failure  of 
any  charges  imposed  upon  it  by  the  testator;  since  he  is  substi- 
tuted for  the  heir.  In  the  second,  if  the  estate  is  so  devised,  so 
much  of  the  estate,  or  of  its  produce,  as  remains,  after  the 
particular  purposes  are  answered,  will  result  to  the  heir,  who  will 
also  be  entitled  to  the  advantages  arising  firom  the  lapse,  failure  or 
illegality,  of  any  of  the  purposes  to  which  the  estate  was  in- 
tended to  be  applied.  In  the  third  case,  if  such  intention  on  the 
part  of  the  testator  be  evident,  what  remains,  will  be  money  in 
the  hands  of  the  persons  to  whom  the  surplus  is  given,  unless 
they  elect  to  take  it  as  land :  and  if  any  of  the  preceding  purposes 
&il,  it  seems  that,  in  consequence  of  the  absolute  conversion  of 
the  land  into  personalty,  the  residuary  legatees  will  be  entided  to 
the  benefits.  These  subjects,  and  others  connected  with  them, 
will  be  separately  treated  of  in  this  chapter,  and  discussed  under 
the  following  heads: 
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Sbct.  I.  Right  of  the  heir  or  devisee  to  the  surplus  of 

real  estate  subjected  to^  charged  or  devised 
for  particular  purposes,  as  well  where  a 
sale  is^  as  where  it  is  not  expressly  directed^ 
and  their  respective  rights  to  lapsed  in- 
terests. 

1. — fFtien  the  devisee  is  entitled  to  the  surplus. 

2. —  fFtien  the  heit  is  entitled  to  it     And 

3. — Of  their  respective  titles  to  lapsed  interests. 

m 

Sect.  II.  Right  of  the  residuary  devisees  or  legatees, 

to  the  net  produce  from  a  sale  of  lands 
under  the  residuary  clause. 

1. —  fFhen  the  net  proceeds  will  not  pass,  but  result 
to  the  heir.     And 

FiBST.   fFhen  the  residuary  bequest  is  in  the 

same  unU  that  devises  the  real  estate. 
Second.   fFhen  it  is  contained  in  a  codicil 
'2. —  fFhen  the  net  proceeds  will  pass  as  personal 
estate  under  the  residuary  clause. 

Sect.  III.  Right  of  the  testator's  executors  and  next 

of  kiny  to  the  net  produce  from  the  sale 
of  lands. 

1 . — Of  his  executors, 
2. — Of  his  next  of  kin. 

Sect.  IV.   Right  of  the  heir  or  of  the  devisees  of 

Proceeds  from  a  sale  of  land  to  lapsed 
interests. 

1. — fVhere  the  preceeds  are  given  distinct  from  the 

personal  estate. 
2. — fFhere  the  proceeds  are  given  and  blended  wUh 

the  personal  estate. 
3. — Title  of  surviving  devisees  to  real  proceeds  lapsed 
by  the  death  of  one  or  more  of  their  companions. 
And 

FiBST,   fFhen  they  originally  take  as  joint 

tenants. 
Second.   fFhen  as  tenants  in  common. 
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Sect.  V.  Right  .of  personal  representatives  of  devisee  Right  of  devi- 

1         .  /I  1  <|       •  p  see  of  land  to 

or  legatee  of  real  proceeds,  m  preierence  surplus  after 
to  testator's  heir.  S^r? "' 

poses. 

Sect.  VI.  When  Produce  from  sale  of  land,  resulting 

to  testator's  heirj  is  to  be  considered  land 
or  money. 

I.— When  there  is  no  disposition  of  the  surplus. 

2. — JVhen  the  residuary  reed  proceeds  are  dispose 

ofy  and  part  of  them  lapse  and  result  to  the 

heir. 
Z.'—'JElectiott. 

Sect.  VII.  When  the  devisees  of  the  real  produce,  take 

it  as  land  or  money. 


Sect.  I.  Right  of  the  heir  or  devisee  to  the  surplus  of 
real  estate  subjected  to,  charged  or  devised  for  par- 
ticular purposes,  as  well  where  a  sale  is^  as  where  it 
is  not  expressly  directed,  and  their  respective  rights  to 
lapsed  interests. 

1.  Of  the  devise  of  freehold  lands  for  particular  purposes, 
which  entitle  the  devisee  of  the  estate,  and  not  the  heir,  to  the 
property,  after  those  purposes  have  been  satisfied. 

The  reader  will  observe,  that  this  first  section  embraces  several 
cases  which  are  not  strictly  cases  of  conversion,  as  the  question 
of  conversion  only  arises  where  a  sale  is  directed;  but  it  was 
thought  advisable  to  discuss  those  cases,  where  no  sale  is  di- 
rected, inasmuch  as  they  are  nearly  allied  to  those  which  properly 
Ml  under  consideration  in  the  present  chapter. 

When  it  appears,  upon  a  fair  construction  of  the  will,  that  the 
persons  to  whom  fireehold  lands  are  given,  subject  to  particular 
charges  or  payments,  were  intended  to  take  the  estate  beneficially 
after  satis&ction  of  those  obligations,  it  is  settled  that  the  heir 
can  claim  nothing  as  a  resulting  trust;  for  he  is  disinherited  by 
the  disposition,  and  the  devisee  is  substituted  for  him,  and  en- 
titled to  the  same  privileges  as  the  heir  would  have  been,  if  the 
estate  had  not  been  bec^ueathed.  Hence  the  property,  subject  to 
the  charges  upon  it,  or  to  such  of  them  as  take  effect,  will  belong 
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Right  of  devi-  to  the  devisee  (a)y  as  remarked  in  the  concluding  section  of  the 
•ee  of  laud  to     last  chapter. 

surplus  after  *^ 

answering  par-  But  it  must  be  noticed,  that  no  general  rule  can  be  laid  down, 
poses!^  ^""  ^  every  case  depends  upon  its  own  circumstances  (i).  The  only 
zrr — T—, —   &ct  to  be  ascertained  is,  whether  it   clearly  appears,  from  a 

When  devisee  .  .  /.    t  mi  i  .  i  » 

substituted  for  rational  construction  of  the  will,  to  have  been  the  testators 
the  heir.  intention  to  give  the  estate  to  the  devisee,  subject  only  to  the 

demands  he  has  charged  upon  it. 
Distinction  In  forming  a  judgment  in  such  a  case.  Courts  of  Equity  have 

de^sedwith*"  considered  it  a  material  feature,  when  the  estate  was  given 
eharff€8,  and  directlv  to  the  deviscc  charged  with  the  payment  of  sums  of 
money,  or  when  it  was  given  to  nim  m  tmsty  to  make  such  pay- 
ments; and  upon  the  following  reasoning:  that  in  the  one 
instance,  a  trust  being  expressly  created,  fixes  the  character  of  a 
trustee  upon  the  devisee,  which  renders  him  accountable  to  the 
heir  for  so  much  of  the  inheritance  as  is  not  wanted  for  the  pur- 
poses of  the  will ;  but  in  the  other,  since  a  trust  (if  any)  must  be 
raised  by  implication,  from  a  fair  construction  of  the  will,  die  in- 
tention of  the  testator  is  the  chief  guide ;  an  intention  which 
must  be  clear,  in  order  to  counteract  the  effect  of  a  disposition, 
that  primd  facie  imparts  to  the  devisee  the  beneficial  interest  in 
the  estate.  After  these  preliminary  observations,  we  shall  com- 
mence our  inquiries  in  considering — 

First  The  effectof  a  devise  of  fi:^ehold  property  to  a  person  to 
sett  to  a  particular  individual,  and  where  no  express  disposition  is 
made  of  the  proceeds. 
Devise  to  A.  te      In  Hillv,  the  Bishop  of  London  (c).  Lord  Hardwicke  observed, 
benefidfide^    in  reference  to  this  subject,  that  "  if  t/.  S.  devised  lands  to  A.  to 
▼lie  of  the  pro-  sell  to  B»  for  the  particular  advantage  of  B.,  that  advantage  was 
*°*  **^    •        the  only  purpose  to  be  served,  according  to  the  testator's  inten- 
tion, and  to  be  satisfied  by  the  mere  act  of  selling,  let  the  money 
go  where  it  will;  yet  (said  his  Lordship)  there  was  no  precedent 
of  a  resulting  trust  to  the  heir  in  such  a  case."    It  is  not  indeed 
probable,  that  there  should  be  a  precedent  to  that  effect ;  mnce 
the  devise  upon  the  &ce  of  it  imports  to  be  a  devise  of  the  restate 
to  J,  beneficially,  with  a  direction  (not  an  expressed  trust)  to  sell 
it  to  J?.     The  money,  therefore,  of  right  would  belong  to  A.,  to 
whom  the  estate  was  given. 

Upon  the  same  principle,  if  A.  devise  lands  to  i3.  to  sell  for  the 
best  price  to  C,  or  to  demise  them  to  him  for  thnee  years  at  a 
particular  fine,  there  would  be  no  resulting  tnist  to  the  heir,  either 


(a)  4  Vcs.  811, 12  Ves.  497,  (b)  a  Atk,  620,  (e)  I  Aik.  619. 
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of  the  money  produced  from  the  sale,  or  of  the  reversion  upon  Right  of  deri- 
the  demise  (rf),  because  the  objects  of  the  testator's  benevolence  "®  °S  '"ft-^ 
were  A.  and  C  ;  the  former  by  a  gift  of  the  estate,  and  the  latter  answering  par- 
in  the  privilege  of  purchasing  or  accepting  a  demise  of  it.  Swe^  ^"'^ 

The  same  reasoning  applies —  " 

Secondly,  to  the  devise  of  freehold  lands  to  a  person  charged 
with  (not  upon  express  trust  to  pay)  debts  and  legacies,  for  in  such 
case  the  devisee  (and  not  the  heir)  will  be  entitled  to  the  surplus 
of  the  real  fund  after  payment  of  the  debts  and  legacies  (e),  and 
to  all  advantages  from  failures  of  any  of  the  charges. 

That  this  is  well  settled  was  stated  by  Lord  Eldon  in  King  v. 
Denison  (/),  in  which  he  observed,  that  if  A.  devise  to  B.  and 
his  heirs  all  his  real  estate  charged  with  debts,  although  the  dis- 
position be  for  a  particular  purpose,  it  is  not  the  only  one ;  for 
the  devise  is  of  an  estate  of  inheritance,  in  order  to  give  to  the 
devisee  the  beneficial  interest  subject  to  a  particular  purpose,  and 
that  where  the  legal  interest  is  given  for  a  particular  purpose, 
with  an  intention  to  impart  to  the  devisee  of  the  legal  estate  the 
beneficial  interest,  if  the  whole  of  the  real  fund  be  not  exhausted 
in  answering  the  particular  purpose,  the  surplus  goes  to  the  de- 
visee, as  it  is  intended  to  be  given  to  him. 

That  reasoning  Lord  Eldan  found  to  have  been  adopted  and 
acted  upon  by  Lord  Hardwkke  in  HiU  v.  The  Bishop  of  London  (g), 
a  case  of  which  Lord  Eldon  expressed  his  approbation.  In  it 
one  Richard  Smithy  after  chaining  all  his  worldly  estate  vrith  his 
debts,  bequeathed  his  perpetual  advowson  of  Bushey,  and  the 
glebe,  profits,  and  appurtenances,  to  his  mother-in-law,  Grace 
Smithy  expressing  it  to  be  his  wiU  and  desire  that  she  should  sell 
them  to  the  fellows  of  Eton  College,  or  to  the  fellows  of  Trimty 
College  in  Oxford;  those  of  Eton  to  have  the  preference;  but, 
if  both  refused,  he  directed  the  advowson,  &c.  to  be  sold  to  the 
fellows  of  any  of  the  colleges  of  Oxford  or  Cambridge,  who 
would  give  the  most  money  for  them.  The  testator  also  gave  to 
Mrs.  Smith  absolutely  his  other  real  estates,  and  made  her  his 
residuary  legatee  and  executrix.  The  question  was,  whether  the 
testator's  co-heiresses,  or  Mrs.  Smith  the  devisee,  should  present 
to  the  living,  become  vacant  by  the  death  of  the  testator;  the 
former  insisting  upon  a  resulting  trust,  and  the  latter  claiming 


(d)  1  Atk.  61,  and  see  2  Scho.  &  Hall,  12  Yes.  497,  S.  P. 

Lefroy,  545.  (g)  1  Atk.  618,  and  tee  Hughes  ▼. 

(e)  See  Chap.  XII.  sect.  i.  Evans^  13  Sira.  496. 
(/)  1  Ves.  &  Bca.  272 ;  Baker  r. 
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Right  of  deyi.  the  advowson,  &C.  as  absolute  devisee.  Lord  Hardwickey  after 
•^  l^^"ter**  ^®  ^t  argument,  declared  in  favour  of  the  co-heiresses,  under 
answering  paiw  a  conception  that  the  devise  was  a  trust  in  Mrs.  Smith  to  sell 
^^  ^^"^       the  advowson  according  to  the  directions  of  the  will ;  and  also 

for  payment  of  the  testator's  debts ;  after  which,  the  surplus^  was 

a  resulting  trust  for  the  co-heiresses,  to  whom  belonged  the  right 
of  presentation  as  cestui  que  trusts.  But  upon  a  second  argument, 
his  Lordship  changed  his  opmion  in  fisivour  of  Mr&  Smithy  the 
devisee,  for  the  reasons  before  stated. 

The  last  case  seems  to  be  an  instance  of  a  very  clear  manifes- 
tation of  the  testator's  intention  to  give  to  Mrs.  Smithy  for  her 
own  benefit,  the  advowson  and  its  produce ;  for,  independently 
of  the  circumstance  that  no  express  trust  is  declared,  she  appeara 
upon  the  &ce  of  the  will  to  be  the  special  object  of  the  testator^s 
bounty,  by  the  devise  to  her  of  an  estate  absolutely,  and  by  his 
i^pointment  of  her  as  residuary  legatee  and  sole  executrix. 

In  the  case  of  Rogers  v.  Rogers  (A),  where  a  testator  gave  5L 
to  his  heir,  and  appointed  his  dearly  beloved  wife  sole  heiress  and 
executrix  of  all  his  real  and  personal  estates,  to  sell  and  dispose  of 
at  her  pleasure,  and  to  pay  his  debts  and  legacies;  the  question 
was,  whether  the  wife  was  a  trustee  for  the  heir  of  the  surplus 
real  property  after  payment  of  the  debts  and  legacies;  and 
Lord  King^  C,  determined  in  the  negative,  because  the  legal 
effect  of  the  devise  was  to  substitute  the  wife  in  the  place  of  die 
heir,  which  corresponded  with  the  intention  of  the  testator 
appearing  as  well  from  the  terms  of  affection  in  which  the  wife 
was  described,  as  in  the  gift  of  a  legacy  to  the  heir. 

So  also  in  Lloyd  v.  Wentworth  (t),  the  devise  was  ''all  the 
residue  (of  real  estate)  I  give  to  my  wife,  to  enable  her  to  pay  my 
debts,  legacies  and  ftineral  expenses."  The  testator's  heir  con- 
tended, that  as  the  devise  was  to  enable  the  wife  to  pay  debts,  &c. 
it  was  merely  a  gift  in  tnist;  so  that,  after*"  those  payments, 
the  residue  was  a  resulting  trust  for  hinu  But  Lord  Thurlow 
determined  in  favour  of  the  wife. 

The  reason  of  his  Lordship's  decree  is  clear,  rtsr.,  the  apparent 
intention  of  the  testator  to  give  his  wife  the  estate  beneficially, 
with  a  charge  upon  it  for  payment  of  his  debts,  &c  The  case, 
therefore,  falls  within  the  rule  laid  down  by  Lord  Eldon,  and 
before  stated  (A). 


(K)    3    P.  Wms.    193,    and   see         (i)  Cited  2  Bro.  C.  C.  594. 
Starkey  v.  Brookt^  1  F.  Wms.  390,         (A)  Ante,  p.  505. 
stated  in/roy  p.  513. 
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The  principle  which  produced  uniformity  in  the  last  determi-  Rigirt  of  den- 
nations  cannot  escape  observation.     We  shall  merely  add  one  aeeofUodto 

*^  "^  surplos  after 

more  case.  answering  par- 

In  Kinff  v.  Demson  (/),  Frances  Isaacson,  after  directing  pay-  ^^^  ^^' 

ment  of  all  her  just  debts,  devised  her  real  estate  to  her  cousins,   

Mary  AUham  and  Arabella  Isaacson,  "  subject  to  and  chargeable 
with  several  annuities."  The  testatrix  then  gave  her  personal 
estate  to  three  persons,  ^'subject  to  and  chargeable  with"  her 
debts  and  the  legacies  after  bequeathed  by  her,  and  appointed 
them  executors.  The  annuitants  being  dead,  the  real  estate  was 
claimed  by  the  testacrix's  heirs,  upon  the  ground  of  its  being 
devised  for  particular  purposes,  which  having  determined,  they 
were  entitled  to  the  lands  as  a  resulting  trust ;  but  the  deyisees 
claimed  the  property  as  a  beneficial  devise  subject  to  payment  of 
the  annuities :  and  Lord  Eldon^a  opinion  was  in  their  favour ; 
his  Lordship  observing,  ''that  the  disposition  was  a  devise  in 
law  for  the  purpose  of  giving  the  estate,  but  with  an  ulterior 
purpose  that  the  devisees  should  take  it  subject  to  the  annuities." 

Lord  Eldon  also  expressed  an  opinion  in  the  above  case,  that  And  though 
if  the  executors  were  to  be  considered  trustees  of  the  personal  chaw'bo  ap- 
residue  from  the  eflFect  of  the  words  "subject  and  chargeable  plied  to  the 
with,"  as  applied  to  that  fund,  the  same  words  would  not  pro-  sonaUst^es* 
dace  a  similar  result  upon  the  real  estate  riven  to  the  devisees,  «»dnMgi>traMe 

J  .  areaultmg 

although  those  words  were  used  in  relation  to  both  funds  in  the  tnutofthelat- 
same  will     **  Does  it  follow  (said  his  Lordship)  that  the  words  JJkSjihey^l 
'subject  and  chazgeable'  are  to  have  the  same  construction  in  not  do  so  of  the 
both  parts  of  the  will  ?    That  is  not  a  consequence.    I  cannot  heir, 
infer  from  the   construction  which  the   testatrix  giving  these 
legacies  has  put  upon  those  words,  so  much  as  to  deny  them,  as 
to  the  real  estate,  their  ordinary  construction  (a  mere  charge),  if 
there  be  no  expressions,  applicable  to  the  devise  of  it,  equivalent 
in  their  effect  to  pare  down  the  ordinary  meaning  of  those  words ; 
and  the  construction  must  be  the  same,  as  if  she  had  expressly 
said,  that  the  personal  estate  was  to  be  subject  to  and  chargeable 
.  with  the  legacies,  that  she  did  not  mean  her  executors  to  take ; 
but  that  as  to  the  personal  fund  they  were  to  be  trustees,  making 
no  such  declaration  as  to  the  real  estate"  (my 

It  is  also  to  bC'  observed,  that  the  devisee  will  be  equally 


(0  1  Yes.  &  Bea.  260,  272,  276,  &  Gr.  684. 

279,  and  see  Dawson  ▼.  Clarke,  15  (m)  1  Yes.  &  Bea.  278,  and  see 

Yes.  409,  8.  C. ;  18  Yes.  247,  and  RandaU  y.  Boohey,  Pre.  Ch.  162,  and 

Wood  V.  Coxj  1  Keen,  317 ;  2  Myl.  Oibbs  v.  Rumsey^  2  Yes.  &  Bea.  294. 
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Use  of  the  word 
"  trust"  not 
conclusive 
against  devisee. 
An  instance. 


entitled  to  the  surplus  of  the  fund,  where  there  has  been  an 
excessive  sale  to  meet  the  chaige  (m). 

The  before-mentioned  authorities  have  proved  a  part  of  the 
observation  made  in  the  beginning  of  this  section,  that  a  devise 
to  A.  subject  to  particular  charges,  is  a  beneficial  disposition  to 
him,  and  repels  the  usual  trust  by  implication  of  the  estate  for 
the  heir,  after  those  charges  have  been  satisfied;  but  the  remain- 
ing part  of  the  observation  alluded  to  remains  for  consideration ; 
viz.,  that  a  devise  to  A.  upon  trust  to  pay  particular  sums  of 
money  is  not,  in  general,  a  beneficial  disposition  of  the  estate  in 
favour  of  A.  but  to  him  only  and  solely  to  execute  those  purposes 
or  trusts,  leaving  the  surplus  of  the  property  a  resulting  trust 
for  the  testator's  heir-at-law.  Before  we  proceed  to  produce 
authorities  upon  this  subject,  it  is  proper  to  remark,  that  the  fact 
of  the  word  **  trust"  being  or  not  being  used  in  the  devise  of  the 
estate  to  ^.  is  a  mere  circumstance  in  the  case  to  be  attended  to ; 
for  if  the  whole  frame  of  the  vrill  create  a  trust,  for  the  particular 
purpose  of  satisfying  which  the  estate  is  devised,  the  law  is  the 
same,  although  the  word  ^^  trust"  be  not  used  (n). 

Thus  in  Buggins  v.  Yates  (o),  A.  devised  his  fi*eehold  estates 
to  his  wife  B.  in  fee,  to  be  sold  to  pay  his  debts  and  legacies  in 
aid  of  his  persoTud  estate.  There  being  no  necessity  to  resort  to 
the  land  for  those  purposes,  the  heir  claimed  them  as  a  resulting 
trust,  in  opposition  to  the  devisee.  The  Court  was  of  opinion, 
that  where  lands  are  devised  to  be  sold,  in  aid  of  the  personalty, 
for  payment  of  debts  and  legacies,  and  no  sale  is  made  in  con- 
sequence of  the  sufficiency  of  the  personal  estate,  a  trust  in  the 
devisee  for  the  heir  was  clearly  impKecL 

But  the  intention  to  raise  a  trust  must  be  clear,  or  the  legal 
tide  of  the  devisee  to  the  absolute  inheritance  of  the  estate  will 
prevail;  as  appears  from  the  case  of  King  v.  Demson  before 
stated.  Yet  although  the  word  "  trust"  be  inserted  in  the  vrill 
in  the  declaration  of  a  particular  purpose,  to  which  a  sufficient 
part  of  the  estate  is  to  be  applied;  if  the  contents  of  the  will 
manifestly  show  an  intention  that  the  devisee  was  meant  to  take 
the  estate  subject  to  that  purpose,  he  will  be  entitled  to  it  in 
preference  to  the  heir. 

An  instance  of  this  was  considered  to  occur  in  the  case  of 


(m)    Jermy  y.  Preston,  13  Sim. 
356. 

(n)  1  Yes.  &  Bea.  273. 

(o)  9  Mod.  122,  and  see  CTiit^  v. 


Pitrker,  2  Yes.  jun.  271,  stated  mfra^ 
sect.  m.  sub-sect.  2  ;  see  also  Martin 
T.  Martinj  12  Sim.  579;  Bourne  v. 
Bourne^  2  Hare,  35. 
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Comngham  v.  MeUish^p)^  in  which  A.  devised  to  his.  cousin  Right  of  heir 
Thomas  MelUsh  a  dwelling-house  to  hold  to  him  and  his  heirs,  d^^7J^'^"i^*d 
in  trust  to  be  sold  for  the  payment  of  debts  and  legacies  within  to  surplas  after 
a  year  after  the   testator's   death;   and   he  appointed  Mellish  SJruUff'par?"" 

executor.     Another  cousin  of  the   testator  was  his  heir,  who  p<»g»- 

claimed  the  residue  of  the  n^essuage  after  the  debts  and  legacies 
were  satisfied.  But  the  Court,  consisting  of  the  Lords  Com- 
missioners Rawlinson  and  Hutchinsy  decided  that  there  was  no 
resulting  trust  for  the  heir. 

The  following  must  have  been  the  grounds  of  the  decree, 
though  their  sufficiency  may  be  doubted  (q).  First,  equality  of 
relation  between  the  testator  and  his  heir  and  devisee;  and, 
secondly,  the  preference  shown  to  the  latter  in  his  appointment 
of  sole  executor,  which  gave  him  the  whole  of  the  personal 
residue  in  exclusion  of  the  former.  From  these  data  the  Court 
drew  this  conclusion :  that  Thomas,  the  devisee  of  the  real 
estate,  was  the  chief  object  of  the  testator's  bounty ;  and  that 
the  testator  could  not  intend  any  part  of  that  estate  to  result  to 
his  heir,  since  it  might  be  attended  with  a  consequence,  which 
would  defeat  his  intention  in  giving  Thomas  his  personal  estate ; 
for  as  that  ftind  was  first  applicable  to  pay  debts  and  legacies,  if 
it  were  exhausted  in  so  doing,  Thonuis  would  take  nothing  either 
of  the  personal  or  real  property,  but  the  heir  would  take  all. 

The  later  case  of  Hughes  v.  Evans  (r),  seems  to  have  been 
decided  upon  similar  principles:  there  the  testator  devised  all 
his  freehold  estates  to  his  ^'most  dutiful  and  respectful  nephew 
E.  E.,  his  heirs  and  assigns  for  ever  upon  the  trusts  and  for  the 
uses  following;"  buirhe  did  not  declare  any  use  or  trust,  except 
as  to  one  of  his  estates.  From  the  context  of  the  will  and 
codicils  thereto.  Sir  Z.  Shadwell,  V.  C,  held,  that  there  was  no 
resulting  trust  in  favour  of  the  testator's  son  and  heir,  as  to  any 
part  of  his  estates.  The  will  and  codicils  not  only  expressed 
confidence  and  afiection  towards  E*  £.,  but  in  the  will  was  the 
following  expression: — '^I  leave  that  most  undutiful  son  unpro- 
vided for,  for  his  most  infamous  conduct  to  me,  on  all  occasions, 
which  I  do  as  a  public  example  to  all  other  undutiful  children." 

We  shall  now  produce  an  instance  of  devisees  of  real  estates, 
upon  express  trusts  being  held  to  take  no  beneficial  interest  in 
the  property,  but  to  be  trustees  of  the  undisposed  surplus  for  the 
testator's  heir. 


(p)  Pre.  Ch.  31 ;  2  Vem.  247,  S.  C.  (r)  13  Sim.  496. 

(q)  1  Ball  &  Beat.  544. 
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Right  of  heir  In  the  case  of  Sauthause  v.  Bate  (r),  Mr.  Sauthouse,  after 
deviMeTnaDdT  bequeathing  legacies  (two  of  which  of  equal  amount  he  gave  to 
to  surplus  afler  his  executors  and  trustees,  A.  and  £•),  devised  to  A,  and  B.  ^'all 
ScuUurpur'^"'  ^^  property^  both  real  and  personal,  upon  special  trust  that  they 

PQ»^» pay  regular  the  following  annuities.'*     He  then  gave  annuities, 

and  disposed  of  his  clothes  and  furniture,  appointing  A.  and  B. 
'^  their  heirs,  executors  and  administrators  his  executors,  upon 
especial  trust  and  confidence  that  they  devoted  all  his  property, 
both  real  and  personal,  in  payment  of  his  debts,  and  all  the 
legacies  and  annuities  given  by  him  in  trust  to  them."  A.  and  B. 
claimed  the  residuary  real  and  personal  estates  as  beneficial 
devisees,  and  not  in  trust;  contending  upon  the  first  part  of  the 
will,  that  as  the  trust  declared  was  not  at  all  applicable  to  real 
property,  but  only  to  a  particular  p<»tion  of  the  personal  estate, 
the  devise  ought  to  be  read  thus :  ^^  I  give  and  bequeath  to  AL 
and  B.  all  my  property,  both  real  and  personal ;  but  as  to  my 
funded  property  on  this  especial  trust,  &c ;"  a  construction,  if 
admissible,  that  would  entitle  A,  and  B,  to  the  surplus  of  both 
fimds  as  devisees  for  their  own  benefit  But  Sir  William  Grants 
M.  B.,  observed,  that  whatever  was  the  ambiguity  of  the  clause, 
it  was  removed  by  the  concluding  one,  which  declared  that  the 
whole  was  given  in  trust  for  the  payment  of  debts,  legacies  and 
annuities ;  so  that  it  was  impossible  for  the  devisees  to  take  any 
part  beneficially :  upon  which  his  Honor  decreed  A.  and  J5.  to 
be  trustees  both  of  the  real  and  personal  estates ;  of  the  first  fi>r 
the  heir,  and  of  the  second  for  the  next  of  kin. 

Having  stated  the  importance  to  be  attached  to  the  distinction 
between  a  trust  being  or  not  being  expressed  in  devising  an  estate 
for  a  particular  purpose,  we  shall  proceed  to  consider — 

Heir  entitled  2.  The  cases  establishing  the  title  of  the  hebr  to  the  residue 

Im^^'of  real    ^^  ^^  estate  devised  upon  express  trust  for  particular  purposes, 

estates  devised   after  those  purposes  have  been  answered,  where  the  surplus  is  not 

sold,  &c  disposed  of,  and  the  real  and  personal  fiinds  are  kept  distinct 

Cases.  In  Sandall  v.   Bookey  (s),  lands  were  devised  to  trustees  in 

trust  to  permit  the  testator's  wife  to  receive  the  profits  for  life, 

and  afterwards  to  sell  them,  and  to  pay  out  of  the  proceeds  150iL 

to  J.  S.y  and  1002L  to  one  Randall  (the  testator's  heir);  and  the 

wife  was  appointed  executrix,  with  a  legacy.     The  heir  claimed 

(r)  2  Ves.  &  Bea.  396.  Jessopp  v.  Watson,  1  Myl.  &  K.  665 ; 

(«)  Pre.  Ch.  162,  and  see  Oibhs  y.      AtL  Gen.  v.  Sottthgate,  12  Sim.  77. 
Ougier,  12  Yes.  413,  infra,  sect  4 ; 
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the  surplus  produce  from  the  sale  of  the  lands,  and  it  was  so  Right  of  heir 
decreed ;  the  Court  remarkimr,  that  the  devise  was  in  the  nature  '"  prererenco 

,,,-,  to  devisee  of 

of  a  mortgage,  and  that  the  heir  paying  the  legacies  must  have  land  to  surplus 
the  land,  although  he  had  a  particular  legacy  out  of  it  p«t'c'uuJ^?ur! 

In  the  last  case,  it  is  obvious  that  no  person  could  take  the  pooes. 
lands  subject  to  the  l^^ies,  except  the  heir.  The  devisees 
were  precluded,  as  the  estate  was  expressly  given  to  them  upon 
trust  to  ansvrer  particular  purposes.'  The  executrix  could  not 
take  the  net  proceeds,  as  they  formed  no  part  of  the  personal 
residue,  from  which  even  she  was  excluded  by  the  gift  of  a 
legacy ;  and  as  to  the  testator's  next  of  kin,  there  was  no  pre- 
tence for  their  claim,  since  the  conversion  of  the  real  fund  was 
only  partial,  merely  for  the  purpose  of  paying  the  two  legacies* 

The  next  case  which  presents  itself  is  Hobart  v.  The  Countess 
of  Suffolk  {t)y  in  which  Serjeant  Maynard  devised  to  three  persons 
all  his  real  estates  upon  the  trusts  after  mentioned,  ots.,  after  the 
death  of  his  wife  to  convey  part  of  them  to  Sir  H.  Hobart  and 
JBlizabeih  his  wife  for  their  lives  and  the  life  of  the  survivor,  the 
remainder  to  her  first  son,  (afterwards  to  Sir  John  Hobart)  for 
ninety-nine  years,  if  he  so  long  lived,  remainder  to  his  issue 
male ;  and  also  to  convey  other  part  of  his  estates  to  his  grand- 
daughter Mary  Maynard^  (afterwards  Countess  of  Stamford)  for 
life ;  remainder  to  her  issue  male,  with  a  cro6&-remainder  on  the 
failure  of  issue  male  of  either ;  and  he  made  no  disposition  of 
the  reversion  in  fee  of  either  part  of  his  estates,  which  was  claimed 
by  the  persons  to  whom  the  lands  were  devised  in  trust ;  but  the 
testator's  heir  insisted,  that  he  was  entitled  to  it  as  a  resulting 
trust,  and  so  the  Court  decided. 

The  principle  of  the  last  case  seems  to  be  the  same  which 
governed  those  which  preceded,  vir.,  that  the  devisees  could  not 
claim  the  estates  beneficially  contrary  to  the  express  terms  of  the 
devise,  under  which  they  derived  their  title,  the  disposition  to 
them  being  expressly  upon  trust  (u).  The  Court  therefore 
declared,  that  the  testator  did  not  intend  the  devisees  of  the  legal 
inheritance  to  take  the  lands  in  preference  to  his  heirs,  if  Sir 
John  Hobart  and  Lady  Stamford,  both  died  vnthout  issue  male. 

In  fFych  V.  Sir  John  Packxngton  (x\  a  case  determined  on 
appeal  to  the  House  of  Lords,  Sir  Herbert  Perrot  bequeathed  to 
his  dear  wife  and  executrix,  a  rent-charge  of  200/.  a-year,  to  be 


(0  2  Yern.  644,  ed.  by  JUxiMy.        and  see  HaOiday  y.  Hudson^  3  Yes. 
(tt)  1  Atk.  620.  jnn.  210,  stated  iarfra,  p.  519. 

\x)  3  Bro.  Pari.  Ca.  44,  Svo.  ed., 
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Right  of  heir  received  by  her,  her  executors,  administrators  and  assigns,  out  of 
to  S'^^™*^?  P®^  ^^  ^  ^^^  estates ;  but  upon  special  irtist  and  confidence 
land  to  surplus  that  she,  his  executrix^  her  executors,  &c.,  might  be  supplied  with 
J^feuUr  pul?  money  out  of  the  rents  and  profits  for  payment  of  all  his  debts 

po«g«- and  legacies ;  for  which  purposes  he  gave  to  his  said  executrix, 

her  executors,  &c,  a  lease  for  thirteen  years  of  the  said  rent- 
charge,  to  begin  within  six  months  after  his  death.  The  testator 
then  gave*  to  his  wife  and  executrix  far  her  own  benefit  all  his 
lands  in  the  county  of  Hereford,  for  life,  in  augmentation  of  her 
jointure.  The  question  was,  whether  the  rent-charge  was  a  be- 
neficial devise  to  the  wife  or  solely  given  to  her  for  payment  of 
debts  and  l^acies  in  aid  of  the  personal  fund ;  and  the  Lords 
confirmed  the  first  decree  (y),  pronounced  in  the  cause,  which 
declared,  that  the  rent-charge  was  not  a  beneficial  devise  to  the 
wife,  but  that  there  was  a  resulting  or  implied  trust  for  the  heir 
after  the  dischaige  of  such  of  the  debts  and  legacies  as  the 
personal  estate  should  be  deficient  in  satisfying. 

The  grounds  of  the  last  decision  appear  to  be  these :  Ist,  that 
the  devise  was  not  made  to  the  wife  in  her  private  character,  but 
as  executrix  ;  whence  an  inference  arose  that  the  only  motive  for 
the  grant  was  to  answer  the  purposes  of  the  will :  2dly,  that  such 
inference  was  reduced  to  certainty  by  the  declaration  of  the 
testator,  that  the  devise  of  the  rent-chaige  was  made  upon  special 
trust  to  pay  debts  and  legacies :  and  3dly,  firom  the  consideration 
that  what  the  testator  intended  for  his  wife  beneficially,  he  so 
declared ;  as  in  the  instance  of  the  devise  in  augmentation  of  her 
jointure ;  to  which  may  be  added  the  circumstance  of  the  testator 
postponing  the  commencement  of  the  rent-charge  until  six  months 
after  his  death,  which  he  could  not  reasonably  be  supposed  to 
have  done  in  consistency  with  an  intention,  that  it  was  to  be  for 
his  wife's  use;  but  such  postponement  is  quite  consistent  with 
the  construction  of  the  grant  being  purely  made  in  aid  of  the 
personal  estate  for  the  payment  of  debts  and  legacies. 
Andthesmgle       The  following  is  not  merely  an  authority,  that  a  devise  upon 
Se1h™?haviii  ''■"*'  ^^  lands  to  pay  debts  and  legacies  does  not  preclude  the 
a  legacy,  will     heir  from  so  much  of  the  estate,  as  remains  after  those  purposes 
resulting  trust    <ure  satisfied,  but  also,  that  if  one  of  the  legacies  be  given  to  him, 
in  his  favour,     gy^h  circumstance  alone  will  not  alter  his  right ;  upon  the  prin- 
ciple, that  no  disposition  having  been  made  of  the  residuary  real 
estate,  the  heir  takes  it  by  gift  of  law,  and  not  in  consequence  of 
the  testator's  intentioiL 

(y)  3  Bro.  Pari.  Ca.  47. 
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Thus  in  Starkey  v.   Brooks  (z),  Philip  Starkey  devised  his  Right  of  heir 
lands  to  two  persons,  in  trust  that  they  or  the  survivor  should  ^SevSee*©? 
sell  them  for  the  best  price,  and  pay  with  the  produce  his  debts,  land  to  surplus 
legacies  and  funerals.     Two  of  the  legatees  were  his  cousins  and  particular  pur? 

co-heirs.    The  lands  exceeded  by  500t  thie  debts,  &a  and  the  P<»»» 

question  was,  whether  that  sum  belonged  to  the  devisees  in  trust, 
or  to  the  co-heirs  ;  and  Lord  Cowper  decided  in  &vour  of  the 
heirs,  notwithstanding  it  was  objected  that  the  legacies  given  to 
them  implied  that  they  were  meant  to  have  nothing  more. 

The  case  of  Stonehouse  v.  Sir  John  Evelyn  (a\  which  will  be  Additional  le- 
next  stated  is  one  of  a  particular  kind.     The  question  in  it  was  ^^^S'to  a 
between  the  testator's  heir  and  particular  legatees;  and  is  aH  certain  sum, 
authority  for  the  proposition,  that  where  real  estate  is  given  in  JJ^  le^^tiw 
trust  to  pay  particular  legacies,  with  a  gift  of  other  legacies  proceeds  be- 
should  the  proceeds  from  the  sale  of  the  land  exceed  the  amount  heir,  and  are 
of  the  former,  suppose  by  500£  if  these  proceeds  exceed  the  first  "J^*  ^'^^e^JJu 
class  of  legacies,  but  do  not  amount   to  500L  the  excess  will  ditional  lega- 
belong  to  the  heir  as  a  resulting  trust,  and  not  be  applicable  to  a  ^^*  pror  a. 
proportional  discharge    of  the  second  class   of  legacies.     The 
principle  is  this,  that  the  gift  of  the  latter  legacies  being  made  to 
depend  upon  the  event  of  the  real  estate  producing  an  excess  of 
500/.,  as  that  event  did  not  happen,  the  real  excess  was  undis- 
posed o^  and  necessarily  resulted  to  the  heir,    the  devisee   in 
trust  having  no  right  to  it,  as  appears  from  the  preceding  cases. 

In  Stonehouse  v.  Sir  John  Evelyn^  (the  case  last  mentioned),  Lady 
Wych  being  seised  in  fee  of  a  rent-charge  of  ZSh  16f.  devised  it  * 
to  Thomas  Dalton  in  trusty  to  pay  several  annuities  (which  had 
determined),  and  then  three  legacies  to  A.^  B,  and  C,  amounting 
to  8002L  But  if  the  rent-charge  sold  for  1,000/.  the  testatrix 
gave  additional  legacies  of  100^  each  to  B.  and  C.  The  suit 
was«instituted  by  A.  for  a  sale  of  the  rent-charge,  and  payment 
of  his  legacy  :  and  the  question  was,  to  whom  the  surplus  would 
belong,  if  it  exceeded  8002L,  but  was  less  than  l,000iL  f  It  was 
claimed  by  B,  and  C.  in  part  payment  of  their  further  l^acies. 
Bat  Sir  Joseph  JekyU,  M.  R.,  said,  that  as  nothing  was  declared 
in  the  will  to  that  effect,  to  admit  such  a  claim  would  be  to  make 
a  new  will:  wherefore,  as  to  all  the  money  arising  from  the 
estate  to  be  sold,  and  not  disposed  of  by  the  testatrix,  there  must 
be  a  resulting  trust  for  the  heir;  so  that  if  the  rent-chaige  be 


(z)  1  P.  Wms.  390;   BcmdaU  v.  (a)  3  P.  Wnw.  252;  see  Chap.  XX 

Bookey^t  stated  ««pra,  p.  510,  S,  P,         sect.  xni.  sub.  sect.  4. 
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Rigbtof  beiror  sold  for  Diorc  than  8OO/.9  bat  under  1^00021  the  difference  must 
derisee  of  tbe    ^e  paid  to  the  heir-at-law. 

estate  to  lapsed         ^  1    «  •         •  -r       i 

interesu.  The  next  case  we  shall  mention  is  Sherrard  v.  Lord  Har- 

borough  (J),  in  which  Bennet  Earl  of  Harborough  devised  his 
manors^  advowsons,  &c.  to  persons  in  trust  to  pay  out  of  the  rents 
and  profits  an  annnity  of  1^00021  to  the  then  Earl,  the  testator's 
eldest  son  and  heir,  for  life,  and  to  invest  the  surplus  rents  to 
accrue,  whilst  his  son  Uoedy  in  the  purchase  of  lands  to  be  settled, 
after  his  son^s  deaths  upon  his  (the  son's)  first  and  other  sons 
successively  in  tail,  with  remainder  over.  One  of  the  questions 
was,  in  whom  the  right  of  presentation  to  the  advowsons 
belonged  during  the  life  of  the  testator's  heir  the  then  Earl ; 
^nd  the  Court  declared  the  right  to  be  in  the  Earl  as  heir  of  the 
testator. 

The  reasons  for  that  opinion  seem  to  be  these;  the  devisees  of 
the  legal  estate  had  no  claim,  as  the. property  was  given  to  them 
upon  trust  The  heir  was  in  the  same  condition  as  to  his  title 
under  the  mU^  since  nothing  was  given  to  him  but  a  rent-charge 
for  life ;  and  the  persons  in  remainder  were  excluded,  as  nothing 
was  limited  to  them  until  after  the  death  of  the  heir.  Hence  it 
followed  that  the  right  of  presentation  during  the  hieir's  life  was 
a  fruit  of  the  estate  undisposed  oi^  which  necessarily  resulted  to 
him. 

The  reader  is  here  referred  to  the  cases  of  Robinson  v.  Taylor^ 
Chitty  V.  Parker y  HiU  v.  Coch^  and  Dixon  v.  Daxoson^  stated  in 
*  section  3  of  this  chapter  {c\  and  which  are  instafices  of  the  heir^s 

being  entitled  to  the  surplus  produce  of  the  sale  of  lands. 

It  may  be  noticed  in  this  pkce,  that  where  a  testator  clearly 
declares  an  intention  of  devoting  the  whole  income  of  a  proper^ 
to  charitable  purposes,  then,  although  he  does  not,  in  specifically 
directing  the  application  of  portions  of  it,  exhaust  the  whole 
income,  still  the  general  intention  that  the  whole  shall  be  applied 
to  charitable  purposes  will  prevail;  and  on  the  other  hand, 
although  he  does  not  make  any  such  general  declaration  of 
devoting  the  whole  to  charity,  but  gives  each  and  every  portion 
of  the  whole  income  at  the  time  to  some  charitable  purpose,  and 
by  that  means  exhausts  the  whole,  then,  if  the  income  should 
afterwards  increase,  the  increase  will  also  be  applicable  to  chari- 
table purposes  {iy 

(6)  Ambl.  165 ;  see  also  Marim  v.  TFtSt  v.  TFtOf,  1  Dr.  &  War.  499. 
Martin^  12  Sim.  579;    Bowme  v.  (<f)  Att.  Oen.  y.  Cooper^  Camp. 

Bourne^  2  Hare,  35.  3  Beav.  29 ;  see  also  Thetford  School 

(e)  P.  528,  &c.  in/m;    see  also  Case,  8  Co.  130;  Sutton  CotefiekFm 
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3.  After  discussing  the  tide  of  the  heir  and  devisee  to  the  Right  of  heir  or 
undisposed  surplus  of  real  estate,  remaining  after  the  purposes  to  ^^^Tto  Upsed 
which  it  was  liable  were  satisfied,  what  remains  for  consideration  interests. 
is,  their  rights  to  such  of  the  interests  affecting  the  lands  as 
lapse  or  faU  by  the  deaths  of  parties  or  otherwise. 

FiBST,  with  respect  to  the  title  of  the  devisee* 

It  is  a  consequence  from  what  has  been  detailed  in  regard  to  When  die  de- 
the  rights  of  the  heir  and  devisee  to  the  undisposed  surplus  of  ^JJJJ*i8*enti- 
real  estate,  that  when  the  devisee  takes  the  estate  as  a  beneficial  tied  to  lapsed 
gift,  he  will  be  entitled  to  all  such  charges  a£Pecting  it  as  lapse  (e), 
or  faiL 

Thus  in  Jackson  v.  Hurlock  (/),  Sir  John  Hartopp  devised  in 
fee  to  Sarah  Marsh  his  manors  of  B.  and  C,  subject  to,  and 
charged  with  the  payment  of  any  sum  of  money  not  exceeding 
10,000L  in  &vour  of  such  persons  as  he,  by  a  written  memorandum, 
should  direct  He  afterwards  appointed  6,000L  part  of  the  sum, 
to  charities.  Such  appointment  being  void,  the  question  was, 
whether  the  heir  or  devisee  should  have  the  benefit  of  the 
fiiilure ;  and  Lord  Northington  decided  in  favour  of  the  latter. 

Tet  a  case  may  occur,  in  which  the  estate  of  the  devisee  may  An  exception. 
be  charged  with  a  sumof  money  that  cannot  be  applied  according 
to  the  intention  of  the  testator,  as  when  the  object  is  a  charity ; 
and  notwithstanding  the  failure,  still  the  devisee  will  be  under 
the  necessity  of  paying  the  money  to  which  the  heir  will  be 
entitled  as  so  much  real  estate  undisposed  o£  Suppose,  then, 
a  devise  of  land  to  be  made  to  A.,  he  paying  1,00021  to  the  tes- 
tator^s  executors,  which  sum,  forming  part  of  the  testator's  residu- 
ary estate,  is  bequeathed  to  charities;  the  bequest  of  the  money 
for  such  a  purpose  would  be  void ;  yet  the  devisee  of  the  land 
would  be  obliged  to  pay  it,  because  the  condition  requiring  him 
to  make  the  payment  to  the  executors,  and  not  to  the  charities, 
is  good,  and  must  be  performed.  The  payment  of  the  sum  is  the 
price  and  consideration  of  the  devise,  and  as  the  money  is  so 
much  real  estate  undisposed  of,  there  is  no  person  but  die  heir 
can  make  a  good  title  to  it  {g). 

Case,    10    lb.    31;     AU,    Oen.  v.  (0  4  Yes.  811. 

Johnson,  Amb.  190;    AU,   Oen.  ▼.  (/)   Ambl.  4S7,   495;    3  Eden. 

Sparks,  lb.  201 ;  Att.  Oen,  y.  Habere  263,  S.  C. ;  see  also  Wright  t.  Row, 

dashers'  Co.,  4  Bro.  C.  C.  103;  Att.  1  Bro.  C.  C.  61,  and  4  Yes.  810. 

Oen.  y.  Tonner,  2  Yes.  J.  1 ;   Bp.  (g)  Arnold  y.  Chapman,  ]  Yes. 

Hereford  y.  Adams,  7  Yes.  324 ;  AtL  sen.  108 ;  Coohe  y.  StatUmers'  Comp. 

Oen.  Y.  Christ's  Hospital,  4Be$,Y.7S;  3  Myl.  &  K.'262;  see  also  8  Mod. 

see  also  Chap.  XIX.  sect.  v.  dhr.  7  222. 
and  8. 
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Rigbtofheiror       SECOND,  With  respect  to  the  title  of  the  heir. 

^*ute  to*!*^       ^^  ^^^y  remains  to  be  observed  upon  this  subject,  that  as  the 

interests.  heir  is  entitled   to  every  interest  in  freehold  estate  which  is 

An  exception,    originally  undisposed  of,  or  becomes  so  by  accident,  if  the  devise 

When  the  heir,  be  made  in  trust  to  pay  legacies,  so  that  the  devisee  is  merely  a 

the dcT^wls*^  trustee,  and  not  entided  to  the  estate  beneficially,  and  some  of 

entitled  to  laps,  the  legacies  are  void  as  to  the  land,  in  being  given  to  charity,  or 

lapse  by  the  deaths  of  legatees  during  the  life  of  the  testator,  or 

before  the  legacies  become  due,  they  will  sink  into  the  estate  for 

the  benefit  of  the  heir,  the  person  entitled  to  the  estate,  subject 

^^^^u"^  to  the  charges  (A);  but  with  this  qualification,  that  if  the  devise 

regud  to  lega-  be  in  trust  to  pay  legacies  generally,  then  (as  has  been  noticed) 

the  lapse  or  other  failure  of  any  of  them,  will  not  accrue  to  the 
heir,  if  the  whole  fund  be  necessary  to  dischaige  the  remaining 
legacies;  but  that  if  the  devise  be  in  trust  to  pay  particular  sums 
of  money  to  individuals,  then  the  heir  will  be  entitled  to  such  of 
them,  as  fail  by  lapse,  or  otherwise  (t). 

In  Coohe  v.  Stationers^  Company  (J),  the  testator  devised  in  the 
following  words, "  After  paying  all  my  just  debts,  funeral  charges, 
and  legacies  for  rings  and  mourning  out  of  my  personal  property, 
I  give  and  devise  to  my  executors  hereinafter  appointed  all  my 
estates,  both  freehold  and  leasehold,  in  trust,  desiring  they  will 
sell  so  much  of  them  by  private  contract,  if  they  can  get  the 
several  sums  or  more  I  have  valued  them  at  on  a  paper  inclosed 
within  this  will ;  when  Mr*  Marry a£%  lease  expires,  by  public  sale 
at  auction :  what  is  not  disposed  of  by  private  contract,  not  before 
that  time,  when  they  can  by  sale  of  personal  property,  and  such 
part  of  my  estates  as  will  purchase  the  sum  of  10,700^  in  the 
three  jper  cent,  consols^  they  need  not  sell  more.''  The  testator 
then  proceeded  to  give,  a  number  of  legacies,  among  which  was  a 
legacy  of  2,5002^  three  per  cent,  consols  to  the  Stationers^  Company^ 
the  interest  thereof  to  be  paid  to  his  wife  during  her  life,  and  a 
legacy  of  800/.  three  per  cent,  consoh  to  the  parish  of  Beckenham 
for  charitable  purposes;  and  he  gave  and  devised  to  hb  wife, 
Grace  Fenner^  the  rest  and  residue  of  his  estate  and  effects  of 
whatsoever  kind,  on  condition  that  all  the  legacies  were  paid. 

The  principal  question  in  the  cause  was,  whether  so  much  of 
the  produce  of  the  real  estate  as  was  given  to  the  Stationers^ 
Company  and  the  parish  of  Beckenham,  would  go  to  the  heir-at- 
law  or  the  residuary  devisee. 

(h)  3  Bro.  C.  C.  355 ;  12  Ves.  416. 

(0  17  Ves.  466,  and  ^pro,  p.  526 ;  Hatfield  v.  Pryme^  2  CoU.  204. 

(/)  3  Myl.  &  K.  262. 
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Sir  John  Leachy  M.  R.,  decided  in  favour  of  the  former,  his  Right  of  resi- 
Honor  stated  the  following  distinction,  **  where  real  estate  is  not  ^^^^  legatees 

^        ,  ,       ,  to  surplus  from 

directed  to  be  sold,  and  the  residuary  devise  is  not  of  the  produce,  the  sale  of 
but  ofthec<7r/7««ofthe  real  estate,  there  the  question  arises  between  r^duar?*^'*  ^ 
the  heir-at-law  and  the  devisee,  as  to  the  intention  of  the  testator,  clause. 
If  the  devise  to  a  particular  person,  or  for  a  particular  purpose  is  to  When  not  en- 
be  considered  as  intended  by  the  testator  to  be  an  exception  from  ***    ' 
the  gift  to  the  residuary  devisee,  the  heir  takes  the  benefit  of  the 
fiulure.     If  it  is  to  be  considered  as  intended  by  the  testator  to  be 
a  charge  only  upon  the  estate  devised,  and  not  an  exception  from 
the  gif^  the  devisee  will  be  entitled  to  the  benefit  of  the  failure.  His 
Honor  then  cited  the  cases  of  Wright  v.  Home  (A),  and  Gravenor 
v.  HaUum  (/),  as  supporting  the  former  branch  of  his  proposition, 
and  Jaxikson  v.   Hurlock  (m),    Wright  v.   Row  (w),   Kennett  v. 
Abbott  (o),  and  King  v.  Denison  (/>),  as  forming  the  latter  class. 

The  conversion  of  the  real  estate,  so  far  as  previously  considered, 
has  been  merely  to  the  extent  of  answering  particular  purposes 
expressed  by  the  testator,  and  where  no  disposition  was  made  of 
the  surplus  of  the  lands.     We  shall  now  proceed  to  inquire — 

Sect.  II.  What  will  and  will  not  amount  to  a  disposi-  Rigbt«  of  ««- 
tion  of  the  produce  from  a  sale  of  the  real  estate,  toproc^'** 
under  the  terms  of  the  residuary  clause,  upon  which  [j^"^®  ^^^^ 
the  right  of  the  heir  or  residuary  legatee  to  them 
depends. 

In  discussing  this  subject,  it  will  be  convenient  first  to  con- 
sider— 

1.  When  the  produce  fix)m  the  sale  of  lands  will  not  pass  under  i.  VHien  not 
a  residuary  bequest  of  the  personal  estate,  whether  the  disposition  ®°**^*«^ 
be  made  by  will  or  codicil.     And — 

First,  When  the  residuary  personal  bequest  is  contained  in  the 
will  devising  the  real  estate. 

Where  a  testator  gives  his  real  and  personal  property  in  trust  to 
be  sold  for  particular  purposes,  and  does  not  specifically  dispose  of 
the  surplus  proceeds,  but  makes  a  general  residuary  bequest  of  his 
personal  estate,  such  a  disposition  will  not  include  the  produce  from 
the  sale  of  the  land,  in  the  absence  of  a  contrary  intention  ex- 
pressed or  inferred  from  the  will,  and  for  this  reason ;  the  surplus  Reason. 


{k)  S  Mod.  222.  (n)  1  Bro.  C.  C.  61, 

(0  Amb.  643.  (o)  4  Ves.  802. 

(jw)  lb.  487.  (/?)  1  V.  &  B.  260. 
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of  the  real  estate  is  not  made  personal;  it  therefore  does  not  fall 
within  the  terms  of  the  bequest  The  conversion  of  the  lands 
into  personalty  is  merely  to  answer  particular  purposes,  which, 
when  performed,  the  residue,  continuing  land  and  being  undis- 
posed of,  necessarily  results  to  the  heir.  So  that  if  A.  devise  his 
freehold  and  personal,  or  his  freehold  estate  to  B.  in  trust  to  sell 
and  apply  the  proceeds  in  payment  of  legacies,  making  no  further 
disposition  of  the  real  produce,  and  then  bequeath  the  residue  of 
his  estate  (j),  or  of  his  personal  estate  to  C.,the  net  surplus  of  his 
real  estates  will  not  pass  to  C  for  the  reasons  before  mentioned, 
but  it  will  be  a  resulting  trust  for  the  heir  of  the  testator.  To 
prove  this  the  following  authorities  are  produced : 

In  Berry  v.  Usher  (r),  James  Plomer  devised  all  his  real  and 
personal  estate  to  John  Usher,  in  trust  to  pay  the  rents  of  the  one 
and  the  interest  of  the  other,  to  Susannah  Berry  for  life,  and  then 
to  sell  both  funds;  out  of  the  produce  of  which  he  gave  several 
legacies,  and  appointed  Usher  and  Berry  joint  residuary  executrix 
and  executor.  The  question  was,  whether  so  much  of  the  pro- 
ceeds of  the  real  estate,  as  remained  after  the  purposes  of  the  vrill 
were  satisfied,  belonged  to  the  heir  or  residuary  legatees,  and 
Sir  WiUiam  Grant,  M.  R.,  determined  in  favour  of  the  heir. 

The  foundation  of  the  decree  was,  that  the  conversion  of  the 
real  into  personal  estate  was  merely  co-extensive  with  the  purposes 
expressed  in  the  will,  viz.  to  pay  the  legacies;  so  that  the  surplus, 
continuing  land,  could  not  pass  as  personal  estate  under  the 
appointment  of  residuary  executors. 

The  last  case  was  shortly  followed  by  a  similar  decision  of  the 
same  Judge  in  Wilson  v.  Major  (s);  a  case,  however,  in  which 
the  terms  of  the  residuary  clause  might  have  included  the  net 
proceeds  of  the  real  estate,  had  not  a  contrary  intention  in  the 
testator  appeared.  There,  ITiomas  Major  devised  a  copyhold 
estate  to  his  wife  Dorothy,  in  trust  to  sell  and  invest  the  proceeds 
upon  real  or  government  securities ;  the  interest  of  which  he  gave 
to  her  for  life.  He  further  bequeathed  to  her  all  his  effects  for 
her  support,  &c.  The  copyhold  estate  was  not  sold;  and  the 
wife  being  dead,  the  question  was,  whether  it  belonged  to  the 
testator's  heir,  or  to  the  persons  claiming  under  the  wife?  which 
depended  upon  this,  whether  the  capital  to  be  produced  from  the 


W  J^hf  '^'  Legard,  3  P.  Wms. 
22,  in  notis^  ed.  by  Cox^  and  1  Bro. 
C.  C.  514. 

(r)  11  Ve«.  S7;  see  also  Roberts 


▼.  Walker,  1  R.  &  M.  752. 

(«)  11  Yes.  205,  and  see  8  Yes. 
485,  495. 
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sale  of  the  estate  passed  to  her  under  the  residuary  clause ;  and  Rigbtbfresi- 
Sir  WilUam  Grant  determined,  that  the  heir  was  entitled  to  it,  f"*^  ^?8*5f ^ 

^  ^  ^  '   to  turplus  from 

upon  the  principle  that  the  testator  could  not  intend  to  give  to  the  sale  of 
his  wife,  by  a  residuary  bequest  in  form  properly  importing  a  rMiduaV'    * 

disposition  of  personal  estate  only,  an  absolute  interest  in  a  fund  c\Bm», 

produced  from  the  sale  of  real  property,  when  he  had  previously  When  not  en- 
bequeathed  to  her  the  annual  income  of  it  merely  for  life.     The 
copyhold  estate,  therefore,  being  undisposed  of,  necessarily  resulted 
to  the  customary  heir. 

Similar  to  the  last  was  the  case  of  HalUday  v.  Hudson  {t), 
where  Robert  HdOidajf^  after  appointing  his  nephew  Hudson  sole 
executor  of  his  will  in  trust  to  execute  it  in  the  following  manner, 
devised  to  him  all  his  freehold  and  leasehold  estates,  except  a 
house  which  was  subject  to  a  life  interest,  and  the  reversion  of 
which  he  gave  to  his  nephew  and  heir,  jB.  HaHiday^  for  life, 
remainder  over.  He  than  gave  Hudson  his  personal  estate,  '^  to 
enable  him  to  discharge  all  his  debts  and  legacies;"  and  bequeathed 
two  legacies  to  his  female  servant,  which  he  considered  as  a  debt, 
and  declared  that  his  situation  was  such  as  obUged  him  to  make 
a  will,  otherwise  his  heir  would  take  all  his  lands,  and  his  debts 
remain  unpaid,  of  which  he  specified  two,  amounting  together 
to  1,000^,  and  directed  his  executor  to  pay  them,  with  a  few 
others.  The  rest  and  residue  he  gave  to  his  executor  before 
named.  The  testator  made  a  codicil,  naming  ZToi/uiay  an  execu- 
tor with  Hudson;  gave  him  100  guineas,  and  appointed  him 
joint  residuary  legatee  with  Hudson.  There  were  only  two 
witnesses  to  the  codicil,  so  that  it  could  not  affect  the  freehold 
estate.  HalUday,  the  heir  claimed  the  land  subject  to  the  debts,  • 
which  was  resisted  by  Hudson^  on  the  ground  that  it  passed  to  . 
him  by  the  residuary  clause,  fiut  Lord  Rosslyn  decided  in 
favour  of  the  heir;  and  that,  under  the  particular  circumstances, 
the  beneBcial  interest  in  the  freehold  estate  did  not  pass  with  the 
residuary  personal  property. 

The  grounds  of  *hb  Lordship's  opinion  were  these :  that  the 
words  ^^  rest  and  residue"  were,  in  the  abstract,  of  ambiguous 
construction;  but  that  the  sense  in  which  they  were  used  was 
explained  by  the  context ;  for  it  appeared  that  the  only  motive 
of  the  testator  in  affecting  his  real  estate  was  to  secure  the  pay- 
ment of  his  debts,  and  the  land  was  devised  to  Hudson  as  execu- 
tor, and  upon  express  trust  for  that  purpose;  which,  with  the 
circumstance  of  the  testator  evincing  no  disinclination  to  his  heir, 

(0  3  Yes.  jun.  210,  and  see  Wych  KeOeU  v.  KeUett,  1  Ball  &  Beat.  533, 
T.  Pachingtony  suprti,  p.  511 ;   also      S.  P. 
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Right  of  re>U  nor  intention  to  disinherit  hiro,  we^  held  sufficiently  demonstra- 
to  ^^i/MT^om  ^^®  ^^  ^®  testator's  meaninf^  not  to  include  the  surplus  of  his 
the  sale  of  lands  real  property  in  the  residuary  disposition^  but  merely  to  create  a 
duary  daiu?^  charge  upou  that  fund^  in  &vour  of  his  creditors,  in  aid  of  his 
When  Dot  en.    Personal  estate, 

titled.  The  same  reasoning  produced  the  decree  in  Maugham  v. 

Mason  («),  where  Charles  Prior  devised  his  freehold  chambers  in 
LincohC^  Inn  to  trustees,  in  trust  to  sell  and  apply  the  produce 
towards  payment  of  legacies;  and  after  making  some  specific 
bequests  of  stock,  and  giving  two  pecuniary  legacies,  he  bequeathed 
the  residue  of  his  personal  estate,  of  what  nature  or  kind  soever, 
after  payment  of  his  debts,  legacies,  and  funeral  expenses,  to  his 
trustees,  their  executors,  &c*  upon  trust  to  convert  it  into  ready 
money,  and  invest  it  in  the  purchase  of  real  property,  to  be 
settled  by  them  to  the  separate  use  of  his  niece  Cecilia  Maugham 
for  life,  remainder  to  her  first  and  other  sons  successively  in  tail 
male,  with  remainders  over.     The  personal  estate  was  more  than 
sufficient  to  pay  debts,  legacies,  funeral  and  testamentary  expen- 
ses; and  Cecilia  being  dead,  leaving  a  grandson,  the  question 
was  between  him,  claiming  under  the  residuary  clause  the  produce 
fi-om  a  sale  of  the  chambers,  and  the  testator's  heir ;  the  fi)rmer 
claiming  them  as  personal  property,  and  therefore  as  bequeathed, 
and  the  latter  claiming  them  as  real  property,  and  not  passing  by 
the  residuary  clause ;  upon  the  principle,  that  the  conversion  was 
directed  for  the  sole  purposes  of  discharging  debts  and  legacies  in 
aid  of  the  personal  fund;  which  being  sufficient  to  pay  all  those 
obligations,  the  chambers  or  their  produce  could  not  pass  under 
a  bequest  merely  disposing  of  personal  estate ;  and  of  that  opinion 
was  Sir  WiUiam  Grants  M.  R.,  who  thus  expressed  himself  upon 
the  general  question:  ^'  This  is  a  general  bequest  of  the  residue 
of  the  testator's  personal  estate ;  and  the  question  is,  what  was 
meant  to  be  included  under  that  description.     Properly  speaking, 
nothing  is  the  personal  estate  of  a  testator  that  was  not  so  at  his 
death.     He  may  certainly  so  express  himself^  as  to  show  that 
something  else  was  intended ;  but  where  there  is  nothing  but  a 
direction  to  sell  land,  with  application  of  the  money  to  a  particular 
purpose,  and  a  subsequent  bequest  of  the  rest  and  residue  of  the 
personal  estate,  I  know  of  no  case  in  which  it  has  been  held  that 
the  surplus,  after  the  particular  purpose  is  answered,  forms  part 
of  the  personal  estate,  so  as  to  pass  by  the  residuary  bequest 
The  mere  disposition  of  the  residue  of  personal  estate  can  never 


(li)  I  Yes.  &  Bea.  410,  and  see      129,  }4d;  Upfohnv.  l^oAn,7Beav. 
Hulcheson  v.  Hammondy  3  Bro.  C.  C.      59. 
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solve  the  question,  what  is  personal  estate?    The  clanse  may  be  Right  of  ren- 
so  conceived,  as  to  show  the  sense  in  which  those  words  are  ?°*^'y2l!L 

'        ,  to  turphu  from 

used;  but  here  b  nothing  more  than  those  words,  unaccom-  the  sale  of  lands 
panied  with  any  thing  explanatory  of  the  sense  in  which  they  were  aoa^clansT'* 

"^®^^  When  not  en- 

So  in  Dunnage  v.  fFkUe  (v),  Damd  Lewis  devised  and  bequeathed  titled. 
to  his  trustees  a  freehold  estate  at  J?.,  upon  trusts  therein  men- 
tioned; and  after  giving  some  legacies,  he  devised  and  bequeathed 
the  residue  ^  of  his  estate  and  effects  whatsoever  and  wheresoever, 
of  what  nature  or  kind  soever,"  to  his  said  trustees  and  executors, 
upon  trust  to  sen  his  household  goods  and  stock  in  trade;  to 
collect  all  the  debts  owing  to  him,  and  to  divide  them  into  six. 
parts,  which  he  gave  to  his  nephews  and  nieces.  The  question 
was,  whether  a  freehold  &rm  at  C.  passed  by  the  residuaiy 
clause ;  and  Sir  Thomcts  Flnmer^  M.  R.,  determined,  that 
although  the  real  property  passed  to  the  trustees  under  the 
general  words  in  the  beginning  of  the  clause,  yet,  as  there  was  no 
trust  declared  of  it,  nor  any  intention  to  be  collected  from  the 
will,  that  the  testator  meant  to  comprise  and  bequeath  it  as 
persona]  estate,  and  the  trusts  in  the  residuary  bequest  merely 
regarded  the  personal  fund,  it  did  not  pass  by  the  residuary 
clause;  and  his  Honor  declared  in  favour  of  the  testator's  heir. 

Sbcond,  when  the  residuary  bequest  is  inserted  in  a  codicil  to 
the  wilL 

The  same  observations  apply  to  a  general  disposition  of  the  Constniedonof 
personal  residue  by  a  codicil,  made  before  the  1st  of  January  1838,  ^i^;JJ^hS^ 
and  duly  attested  according  to  the  Statute  of  Frauds  (to)  to  pass  inserted  in  a 
lands,  as  to  a  similar  disposition  contained  in  the  same  will  devising 
the  real  estate  to  be  sold  to  answer  special  purposes,  and  not  specifi- 
cally disposing  of  the  net  proceeds ;  so  that  if  a  testator  devise  his 
real  and  personal  estates,  or  his  real  estate,  in  trust  to  be  sold 
to  answer  particular  objects,  and  omit  to  make  any  disposition 
of  the  produce  t<&)*a  those  objects,  other  than  in  bequeathing  his 
residuary  personal  estate  by  a  codicil  sufiiciently  attested  to  pass 
lands,  that  produce  will  not  be  included  in  such  a  general  bequest ; 
since  what  remiuns  of  the  money  arising  from  the  sale,  after 
answering  the  special  purposes  to  which  it  was  applicable,  is  land, 
and  not  personal  estate,  and  therefore  not  within  the  terms  of  the 
bequest.  The  result  would  be  the  same  under  similar  dispositions 
by  will  and  codicil  within  the  statute  1  Vict  c  26. 

(f?)  1  Jao.  &  Walk.  583.  (tp)  29  Car.  H  c.  m. 
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Right  of  resi-        Soalsoj  if  the  codicil  not  within  the  1  Vict  c  26,  were  not  duly 

tono^n^from   ^^^^^^^  ^  P®®^  freehold  property,  and  the  produce  from  its  sale, 

sale  of  lands      after  answering  the  purposes  of  the  will,  be  expressly  disposed  of 

duanr  claiuer'  ^7  ^®  codicil ;  yet  that  produce  could  not  pass  by  such  instrament. 

When  entitled!  because  the  conyersion  of  the  real  into  personal  estate  being  merely 

partial,  vt?.,  to  answer  particular  purposes,  the  net  proceeds  do  not 

lose  their  original  quality,  but  continue  land ;  they  therefore  could 

only  pass  by  a  will  or  codicil  attested  as  the  Statute  of  Frauds  {to) 

required  for  the  disposition  of  real  estate. 

Accordingly,  in  Sheddon  v.  Goodrich  {x)y  the  testator  devised 
all  his  real  estates  in  the  islands  of  Bermuda  to  his  wife  for  life, 
with  a  direction  to  his  executors  to  sell  all  his  real  and  personal 
estates  after  his  wife's  death,  and  pay  to  his  three  daughters 
6,0002»  sterling.  The  testator  appointed  his  son  residuaiy 
legatee,  bequeathing  to  him  the  residue  of  his  estate  which  should 
remain  in  the  hands  of  his  executors;  and  without  making  any 
disposition  of  the  produce  from  the  sale  of  his  real  property,  after 
payment  of  the  above  legacies.  The  testator  made  another  will, 
not  properly  executed,  to  pass  freehold  lands,  by  which  he  gave 
the  residue  of  his  estates,  wherever  situate,  for  the  benefit  of  his 
children*  He  also  by  a  codicil,  not  duly  attested,  to  pass  lands, 
devised  the  residue  of  his  estates  for  the  use  of  his  children,  who 
under  the  two  last  instruments  claimed  the  produce  from  the  sale 
of  the  lands,  after  satisfaction  of  the  legacies,  in  opposition  to  the 
heir-at-law.  But  Lord  Eldouy  C,  determined  the  question  in  &vour 
of  the  heir,  upon  the  principle,  that  the  real  estate  being  merely 
converted  into  personal  for  the  purpose  of  paying  the  legacies, 
what  remained  of  the  produce  from  the  sale,  after  their  satisfac- 
tion, was  land,  and  could  not  pass  by  the  second  will  or  codicil, 
in  consequence  of  neither  of  them  having  been  properly  attested 
to  dispose  of  real  property. 

It  appears  from  what  has  been  said,  that  the  reason,  why  the 
produce  fix)m  the  sale  of  lands  will  not  pass  by  a  residuary  clause 
disposing  of  personal  estate,  is,  that  the  real  was  not  converted 
into  that  species  of  property,  and  therefore  did  not  fiJl  within  the 
terms  of  the  bequest  But  since  a  testator  may  decide  what  shall 
be  the  nature  of  his  property  after  his  death,  and  consequently 
pass  his  real  estate  as  personal  in  a  residuary  bequest  of  the  latter 
fiind,  we  shall  proceed  to  conmder, — 


(to)  29  Car.  11.  Chap.  HI.  Hooper  r.    Goodwin,   18  Yes.  166, 

(x)    8  Yea.   481,  495,  and   see      16e,  S.R;  1  Jacob.  R.  375. 
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en- 


2.  Under  what  circumstances  the  proceeds  from  the  sale  of  Right  of  i 
lands  have  been  held  to  pass  with,  and  as  part  of  personal  estate^  towaSTfrom 
in  a  residuary  bequest  of  personalty.  sale  of  lands 

The  blending  and  disposing  of  the  real  proceeds  with  the  dury  dauseT 
peiBonal  estate  have  been  constantly  considered  to  afford  an  ^  when 
argument  for  the  complete  conversion  of  the  real  estate  into  per-  titled, 
sonal;  but  that  circumstance  is  not  conclusive.     The  chaige  may 
be  9ub  modo  only,  viz.  to  answer  special  purposes ;  in  which  case^  as 
before  appears,  the  surplus  produce  of  the  lands  will  continue 
real  estate.    If^  however,  no  particular  motive  be  apparent,  to 
which  can  be  ascribed  an  intention  to  change  the  nature  of  the 
real  fund,  and  the  testator  has  declared  or  shewn  an  intent  that 
he  meant  to  dispose  of  his  real  as  personal  estate,  then  the  land 
will  pass  under  a  residuary  personal  clause  as  personal  estate  (y)* 

Such  an  instance  occurred  in  the  case  of  MaJlabar  v.  MaUa" 
bar  (z).  The  testator  devised  and  bequeathed  all  his  real  estates 
to  his  sister,  upon  trust  to  sell  and  pay  his  debts ;  and  out  of  the 
remainder  of  the  purchase  money,  to  discharge  several  legacies, 
one  of  which,  500^  was  given  to  his  heir ;  and,  after  and  subject 
to  debts  and  legacies,  he  gave  the  residue  of  his  personal  estate  to 
his  said  sister,  whom  he  appointed  executrix.  The  question  was, 
whether  there  was  a  resulting  trust  for  the  heir  of  the  money 
arising  from  the  sale  of  the  real  estate,  after  payment  of  the 
debts  and  I^acies;  and  Lord  Talb<d  held,  that  the  testator 
had  made  all  his  property  personal,  or  rather  he  inferred  from 
the  purpose  of  the  testator,  as  &r  as  it  could  be  collected  from 
the  will,  that  the  testator  meant,  by  the  redduary  clause,  to 
describe  not  only  money  strictly  personal  estate,  but  money 
arising  from  the  sale  of  the  real  property.  His  Lordship  made 
that  inference  from  the  circumstances  of  the  heir  having  the 
legacy  of  500/1  out  of  that  very  money ;  and  because,  if  a  different 
construction  were  made,  the  testator*s  sister,  his  residuary  legatee 
and  executrix,  (to  whom  he  clearly  intended  to  give  a  beneficial 
interest)  would  have  taken  nothing  but  a  troublesome  office ;  for, 
if  the  words  ^^  the  residue  of  the  personal  estate,"  did  not  include 
this  money,  the  personalty  must  have  been  first  applied  to  pay 
debts  and  legacies  in  exoneration  of  the  real  estate ;  and  then 
the  executrix  would  have  had  an  office  of  trouble  without  the 
benefit  intended  her;  a  consideration  relied  upon  by  Lord  Kingy 


Of)  2  Scho.  k  Lefroy,  545,  and  (z)  Forrest,  78;  1  Bro.  C.  C.  509 ; 
see  Byam  v.  Muntony  1  Rus.  and  see  1  Myl.  &K.  660,  perM.B.,2Ru8. 
Myl.  503.  &  M.  230,  &c.  per  Brcmghanij  C. 
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Right  of  rest-  in  the  case  o{  Rogers  v.  Rogers  (a).  Under  those  circumstances, 
to^ZiS*frOTi  ^^^  Talbot  decreed  to  the  sister  the  whole  residue,  consisting 
sale oflands      of  the  net  produce  from  the  sale  of  the  real  estate,  and  the 

under  the  resi-         .j  i  _^ 

duaiy  cUuw.     residuary  personal  property. 

When  entitled  ^  ^^  Rroum  ▼.  Bigg  (J),  the  testator  being  possessed  of  money 
in  the  funds  and  other  personal  estate,  and  seised  of  freehold  and 
copyhold  estates,  devised  the  real  property  to  his  wife  for  life, 
remainder  to  his  godson  John  Bigg  in  tail,  with  remainders  over. 
He  also  gave  to  his  wife  for  life,  hb  funded  property,  but  if  she 
married  again,  he  bequeathed  to  her  half  the  dividends  only,  and 
the  other  half  to  his  nephews  and  nieces.  The  testator  then 
ordered  and  empowered  his  wife  to  sell  (if  she  pleased)  with  the 
consent  of  William  Roberts^  all  his  Gransden  estates,  and  the 
crop,  bams,  stock,  furniture,  chattels  and  effects,  with  all  conve- 
nient speed;  and  the  proceeds  to  be  placed  out  upon  security; 
the  interest  of  which,  as  of  all  money  due  to  him  on  other 
securities  (except  money  in  the  funds),  he  gave  to  his  wife  in 
like  manner  as  before  expressed.  He  then  bequeathed  several 
legacies,  and  gave  (after  his  wife's  death  without  issue  by  him) 
the  whole  of  his  personal  estate,  principal  and  interest  of  every 
kind,  both  on  public  arid  private  securities,  not  before  disposed  oi; 
to  his  nephews  and  nieces,  naming  them,  in  equal  shares.  Part 
of  the  Gransden  estate  having  been  sold  by  the  widow,  the 
produce  was  claimed  both  by  the  heir  and  the  residuary  legatees ; 
the  latter  insisting  that  they  formed  part  of  the  testator*s  personal 
estate,  and,  therefore,  passed  by  the  residuary  bequest  of  the 
personalty;  and  of  that  opinion  was  Sir  William  Grant,  Master 
of  the  Rolls. 

The  ground  of  his  Honor's  opinion  seems  to  have  been,  that 
the  testator  considered  so  much  of  the  produce  of  his  real  pro- 
perty, as  his  widow  might  sell,  to  be  part  of  Ins  personal  estate, 
which  clearly  appeared  from  the  direction  to  place  the  real  pro- 
ceeds upon  security,  and  the  disposition  of  them  as,  and  in  the 
same  clause  with,  his  personalty  (c). 

In  Ward  v.  Arch  Ex  parte  Whiting  (d),  the  testator  gave  all 
his  real  and  personal  property  to  trustees  upon  trust  thereout  to 

(a)  3  P.  Wms.  193,  stated  supra^  burner^  I  Bro.  C.  C.  495,  stated  sect. 

p.  506,  and  see  Comngham  v.  MeUish^  v.,  and  Van  ▼.  Bamett,  19  Yes.  202, 

Pre.  Ch.  31,  stated  aante^  p.  509.  Ill,  t'li/hz,  sect  v. 

(h)  7  Yes.  280,  and  see  Hutcheson         (c)  See  PcUey  v.  Seymottr^  2  To. 

▼.  Hammond,  3  Bro.  C.  C.  128, 143,  &  Coll.  (E.),  708. 
147,  stated  infra,  sect,  iv.,  with  ob-  {d)  \Q  Jur.  977. 

servations  \    also  '  Fletcher  v.    Ash' 
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pay  an  annuity,  and  in  case  there  should  not  be  sufficient  to  pay  Right  oftwu* 
and  satisfy  the  annuity,  upon  trust  to  sell  and  dispose  of  all  and  J^]Jiroi^"S«ii 
every  part  of  his  real  and  personal  estates,  invest  the  proceeds  in  sale  of  Undt. 
government  securities,  and  out  of  the  dividends  pay  the  annui^ : 
the  testator  gave  the  residue  of  his  property  to  his  four  sisters. 
The  rents  of  the  real  estates,  with  the  proceeds  of  the  personal 
estate  were  not  sufficient  to  pay  the  annuity,  but  no  sale  took 
place  in  the  lifetime  of  the  annuitant     Sir  L.  ShadweUf  V.  C, 
held,  that  the  conversion  was  absolute,  and  that  the  residuary 
legatees  were  entided. 

Sbot.  III.  Rights  of  testator's  executors  and  next  of  kin 
to  the  net  produce  from  the  sale  of  lands. 

1.  It  seems  that  before  the  Statute  of  1  Wm.  4,  c  40,  when  it  i.  Rights  of 
clearly  appeared  to  have  been  the  testator's  intention  to  impress  ^^^otl"  ^** 
upon  his  real  the  character  of  personal  estate  to  all  intents  and 
purposes,  the  mere  appointment  of  an  executor  would  be  suffi- 
cient to  carry  the  former  as  personalty,  either  for  his  own  benefit, 
or  as  a  trustee  for  the  next  of  kin  (e).  The  reason  was,  that 
before  that  act,  an  executor  was  the  testator's  residuary  legatee 
appointed  by  law,  and  entitled  as  such  to  all  the  personal  property 
(except  perhaps  lapsed  interest),  which  the  testator  had  not 
disposed  o£  Hence  it  followed,  that  when  the  intention  that 
the  real  should  be  converted  into  and  pass  as  personal  estate  was 
apparent,  the  executor  would  take  it  beneficially  in  all  cases, 
where  he  was  so  entitled  to  the  personal  property ;  and  that  he 
would  be  a  trustee  of  it  for  the  next  of  kin  in  all  instances, 
where  he  was  to  be  considered  as  holding  the  personal  estate 
upon  the  like  trust  (f). 

An  instance  of  this  occurred  in  the  case  of  the  Countess  of  instance  of  ox- 
Bristol  V.  Hufifferfard  (g).    J.  devised  to  trustees. his  freehold  ^^foi.°§,e 
estate,  to  be  sold  for  the  payment  of  debts,  and  the  surplus  (if  any)  next  of  kin  and 
to  be  considered  personal  estate,  and  to  go  to  his  executors,  to  ""^    r   e  eir. 
whom  he  gave  20/.  a  piece.     Sir  John  Trewr,  M.  R.,  declared, 
that  the  surplus  of  the  real  and  personal  estates,  was  held  by  the 
executors  in  trust  for  the  next  of  kin  of  the  testator.     A  decree 
which  could  only  be  pronounced  in  regard  to  the  real  proceeds. 


(«)  So  laid  down  by  Sir  William  Wms.  194,  ed.  by  C&x^  m  noHs^  where 

Ormitm  Berry  y.  Uther,  11  yef.91.  the  report  in  Vernon  is  corrected, 

(/)  See  BMmon  v.   Toylar^  2  and  see  SouOumae  v.  BaUy  2  Ves.  & 

Bro.  C.  C.  5SS,  594.  Bea.  396,  8.  P.,  npra,  p.  510. 


(jg)  2  Vem.  645,  and  see  3  P. 
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Rigbt  of  testa-  upon  the  groond  of  their  absolute  conversion  into  personalty,  and 

to«' *1u8 ftom   P^^'^K  *®  3"^^  ^  ^®  executors. 

sale  of  lands.  .       Bat  in  Gibbs  V.  Rumsey  {k\  a  question  arose,  whether  the  net 

produce  of  lands  devised  to  executors  and  trustees  in  the  residuary 

clause,  with  the  personal  estate,  to  be  at  their  disposal  generally 

(to  whom  the  lauds  were  previously  devised  upon  trust  to  sell  and 

pay  legacies,  together  with  the  personal  fund)  were  beneficially 

given  to  them  as  residuary  legatees,  or  in  trust  only  in  their 

character   of  trustees  and  executors :    and  Sir  WUHam  Grant 

determined  in  &vour  of  their  claim  as  residuary  legatees,  upon 

the  ground  of  the  residuary  clause  amounting  to  an  express  gift  of 

the  net  proceeds  to  them  beneficially ;  and  consequently  negBin 

tiving  any  resulting  trust  to  the  heir,  and  repelling  any  right  of 

the  next  of  kin,  founded  upon  the  presumption  of  the  executor's 

taking  the  real  proceeds  as  personid  estate  upon  trust,  to  distribute 

among  them. 

Instance  of  ex-       In  that  case  Ann  Clarke  devised  her  real  and  personal  estate 

Ss  proce^Ks  ^  Henry  and  James  Rumsey ,  in  trust  to  sell ;  and  out  of  the 

residuary  lega-  produce,  tc^ther  with  her  ready  money,  &c.  and  all  other  her 

ciaiiy.  °^  '        estate  and  effects,  she  gave  legacies,  two  of  them  being  of  \QOL 

to  each  trustee,  for  his  care  and  trouble.  She  then  gave  the 
residue  of  the  produce  firom  the  sale  of  her  real  estate,  and  the 
remainder  of  her  personal  estate,  after  payment  of  debts,  legacies, 
funeral  and  testamentary  expenses,  to  her  said  trustees  and  exe- 
cutors '^to  be  disposed  of  to  such  person  and  persons,  and  in  such 
^  manner  and  form,  and  in  such  sum  and  sums  of  money,  as  they 
in  their  discretion,  should  think  proper  and  expedient ;"  and  she 
appointed  Henry  and  James  Rumsey  executors.  The  debts 
exceeded  the  amount  of  the  personal  estate,  and  after  satisfying 
the  purposes  of  the  will,  there  remained  a  surplus  of  the  money 
firom  the  sale  of  the  lands;  and  to  whom  it  belonged  was  the 
question?  Sir  WilUam  Grants  M.  R., declared,  that  the  executors 
were  entitled  to  it  beneficially,  in  the  character  of  residuary 
legatees,  as  before  mentioned. 

The  grounds  of  his  decree  were  these ;  first,  that  the  first  words 
of  the  residuary  clause  were  an  absolute  gift;,  the  mere  circumstance 
of  giving  to  the  legatees  the  description  of  trustees  and  executors 
being  insufficient  to  convert  them  into  trustees,  by  implication  of 
that  part  of  the  property  expressly  bequeathed  to  them ;  secondly, 
that  the  residue  was  not  given  to  them  upon  trust;  and  thirdly, 
that  the  expressions  ^^to  be  disposed  of  to  such  person  and 

(A)  2  Yes.  &  Bea.  294. 
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persons^  and  in  such  manner  and  form,  and  in  such  sum  and  sums  Right  of  tetta.. 
of  money^  as  they  in  their  discretion  should  think  proper  and  expe-  J^*![JjJ!fi°from 
dient,"  were  too  indeterminate  in  their  object  to  nose  an  implied  sale  of  lands, 
trust 

The  next  subject  to  be  considered  is — 

2.  The  right  of  the  testator's  next  of  kin  to  the  net  proceeds  2.  Right;  <rf 

-  1  1       i.       1  next  of  km. 

from  the  sale  of  real  estate. 

The  title  of  the  next  of  kin  to  the  clear  produce  from  the  sale 
of  land,  depends  upon  the  testator's  intention  to  convert  that 
property  into  personalty^  to  all  intents  and  purposes.  He  has  the 
power  to  effect  that  change  in  the  nature  of  his  real  estate,  so  as 
to  preclude  all  question  between  his  real  and  personal  represent- 
atives after  his  death  (t).  Having  then  such  a  right,  the  only 
instance,  it  should  seem,  in  which  tiie  next  of  kin  can  claim  the 
real  proceeds  in  preference  to  the  heir,  in  the  absence  of  express 
declaration  to  that  effect,  is,  where  a  testator  simply  directs  his 
real  to  be  converted  into  personal  estate,  expressing  no  purpose 
whatever,  in  reference  to  which  that  conversion  was  to  be  made, 
and  abstaining  from  making  any  disposition  of  the  produce,  either 
expressly  or  impliedly;  for  in  such  a  case,  it  seems  to  be  a  neces- 
sary inference,  that  the  sole  intent  of  directing  a  sale  of  the  real 
fiind,  was  to  make  it  personal;  and  as  the  personal  estate,  if 
undisposed  of,  results  to  the  next  of  kin,  the  produce  of  the  real 
will  belong  to  them  as  part  of  the  personal  property  ( j). 

But  that  reasoning  is  inapplicable  where  an  object  for  the  con-  When  not 
version  of  the  realty  into  personal  property,  appears  upon  the 
&ce  of  the  will,  as  to  pay  debts  and  legacies ;  and  the  net  produce 
from  a  sale  of  the  land  is  undisposed  of;  for,  in  such  case,  there 
is  neither  intention  nor  disposition  of  the  real  proceeds,  after 
the  particular  objects  for  conversion  are  satisfied;  and  a  Court  of 
Equity  will  not  impute  to  a  testator  an  intent  to  convert  his 
real  estate  into  personal,  for  any  other  purposes  than  those  which 
are  expressed.  Hence  it  follows  that  the  net  produce  fiY>m 
the  sale  of  the  estate,  retains  its  real  quality,  and  results  to 
the  heir,  whose  right  will  not  be  affected,  although  the  testator 
declare  that  the  money  shall  be  considered  as  part  of  his  personal 
estate  (A). 

(0  1  Bro.  G.  G.  506;  Wainwright         (j)   1  Ves.  k  Bea.  175,  and  see 

V.  Beniow$,  Ambl.  583 ;  MUdred  y.  Lord    Loaigdali%    obserrations    in 

Ai&tiMOfi,  19  Ves.  585 ;  see  Bvaritm  y.  JdkMon  y.  TToodf,  2  Beav.  413. 
J9adMZ»2Sim.24;  FaucAaiiipv.B«a,         (A)  CoQxm  y.  Wdhmaany  2  Yes. 

Mad.  &  Geld.  343  ;Pftt2&>fV.P%t2&>f,  jnn.68d;  18yef.l66. 
1  Mj.  &  E.  649,  viidk  mjra^  p.  540. 
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Right  of  testa.  Thas  in  Sm  V*  Cock  (/),  WUUam  Famhoan  devised  to  trustees 
tor*8nextofkin  gQjng  of  his  freehold  estates,  together  with  his  personal  property, 
sale  of  lands,      in  tmst  to  Sell,  and  out  of  the  proceeds,  to  discharge,  in  the  fint 

place,  their  expenses;  and  without  making  any  further  disposi- 
tion, he  appointed  his  trustees  executors.  The  representative  of 
the  testator's  next  of  kin  claimed  the  net  produce  from  the  sale 
of  the  bCnds  as  part  of  his  personal  estate,  of  which  no  disposition 
was  made.  But  Lord  Eldon  determined  that  since  the  only 
purpose  expressed  for  converting  the  real  into  personal  estate, 
was  that  of  reimbursing  his  trustees  their  expenses,  so  much  of 
the  residue  as  arose  from  land  was  to  be  considered  real  estate, 
and  belonged  to  the  heir. 

Consistently  with  the  principle  of  the  last,   Lord  Rosslgn 
»  decided  the  prior  case  of  CJdtty  v.  Parker  (m),  in  which  Mrs. 

Chitty  devised  her  freehold  estate  to  be  sold,  and  all  her  property 
to  be  converted  into  money,  using  the  expressions  ^'  which  I  give 
and  devise  as  follows."  She  then  gave  several  legacies.  But  all 
the  purposes  of  the  will  were  satisfied  without  the  necessity  of 
resorting  to  the  real  estate,  which  was  not  sold.  The  next  of  kin 
claimed  it  as  money  undisposed  of  in  opposition  to  the  heir.  The 
Court,  however,  determined  in  favour  of  the  latter,  upon  the 
principle,  that  the  conversion  of  the  real  estate  into  personal,  was 
not  absolute  to  all  intents  and  purposes,,  so  that  the  title  of  the 
heir  to  it  was  incontrovertible. 

S(^in  Robinson  v.  Taylor  (n),  the  testator,  after  giving  several 
legacies,,devised  the  residue  of  his  real  and  personal  estates  to 
his  executors  thereinafter  named,  in  trust,  to  sell  the  real  estate 
and  place  the  prodoce  at  interest,  and  to  pay  thereout^  and  out  of 
the  remaxning  fart  of  hu  pergonal  property  a  particular  annuity. 
He  then  gave  other  annuities  and  legacies,  directing  the  jremain- 
der  of  the  money  which  should  be  then  at  interest  to  continue 
so,  and  he  merely  disposed  of  it  during  the  life  of  his  cousin, 
Mary  Stuart^  for  her  benefit,  and  made  no  other  bequest  of  the 
real  proceeds. ,  Upon  a  question  between  the  heir  and  next  of 
kin,  to  whom  the  surplus  of  the  real  estate  belonged.  Lord 
Thurbw  determined  iir  fiivour  of  the  heir,  upon  the  principle 
that  the  conversion  of  the  land  being  merely  for  particular  pur- 
poses, the  residue  resulted  to  the  heir,  as  real  estate,  of  which  no 
disposition  had  been  made. 


(0  1  Ves.  &  Bea.  173.  nipra,  p.  508. 

(m)    2  Yes.  jun.   271,    and  see  (n)  2  Bro.  C.  C.  588;  1  Ves.  jun. 

Buggmt  T.  Yaies,  9  Mod.  122,  stated     44,  S.  C. 
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To  the  preceding  cases  that  of  Dixon  v.  Dawson  (o)  may  be  Rightoftetta- 
added     There  the  testatrix  devised  her  real  estates  to  trustees^  to'surplMTfr^m 
upon  trust  to  be  sold,  and  with  the  produce  to  pay  and  dischai^ge  sale  of  Umdi. 
all  her  just  debtsi,  funeral  and  testamentary  expenses  and  legacies, 
except  her  charitable  legacies,  which  she  directed  to  be  paid  out 
of  her  personal  estate  legally  applicable  for  that  purpose;  and  the 
testatrix  further  directed  separate  accounts  to  be  kept  of'the  pro- 
ceeds of  her  real  and  of  her  personal  estate  legally  applicable  for 
charitable  purposes ;  declaring,  that  if  the  proceeds  of  her  real 
estate  should  be  insufficient  to  pay  the  legacies  directed  to  be 
paid  therewith,  die  trustees  should  apply  her  personal  estate  in 
payment  of  such  legacies.     Tlie  testatrix  then  added,  that  if  any 
part  of  her  personal  estate  remained,  after  datisfyii^  debts  and 
iimeral  expenses,  and  satisfying  the  charitable  and  other  legacies  « 

the  trustees  should  pay  and. transfer  such  residue  of  her  said 
estate  and  effects  unto  her  relation  Dn  WUMam  Craven,  The 
testatrix  left  Philip  Dixon  her  heir-at-4aw.  The  trustees  sold  all 
the  real  estates  in  P.  Dixon's  lifetime^  but  the  testatrix's  personal 
estate  was  more  than  suflScient  to  pay  her  funeral  expenses^  debts, 
and  charitable  legacies.  Philip  Dixon  died,  having  appointed 
his  three  children  his  executors :  WilUam  Dixon^  the  eldest  son 
and  heir-at-law,  afterwards  died,  leaving  Sarah  the  vrife  of  John 
Slaving  his  heir-at-law  and  personal  representative.  One  of  the 
questions  was,  who  was  entitled  to  the  produce  of  the  real  estate? 
One  point  raised  was^  that  when  the  testatrix  made  th|e  prgduce 
of  her  real  estate  first  applicable  to  the  payment  of  her  funeral 
expenses,  debts,  and  legacies,  except  charitable  legacies,  her 
only  purpose  was  to  secure  the  payment  of  her  charitable  legacies 
by  means  of  relieving  the  personal  estate ;  and  that  when  the 
charitable  legacies  were  all  paid,  it  was  not  her  intention  that  the 
surplus  of  her  personal  should  be  relieved  from  the  payment  of 
her  fiineral  expenses,  debts  and  legacies,  at  the  expense  of  her 
real  estate ;  but  Sir  John  Leachy  V.  C,  after  observing  that  that 
might  probably  have  been  her  purpose,  said  that  the  Court 
could  not  control  her  intention  clearly  expressed  by  any 
conjecture,  and  he  decided  accordingly^  and  further,  that  the 
personal  representative  of  PhiUp  Dixon,  the  heir-at-law,  was 
entitled  to  the  surplus  produce  of  the  real  estate,  as  money. 
Another  point  decided  was,  that  the  produce  of  the  real  estate, 
included  that  of  leaseholds,  and  was  priiqarily  applicable  in  pay- 
ment of  the  funeral  expenses,  debts  and  legacies  not  charitable, 


(o)  2  Sim.  &  Stu.  327.    ^^  ^-  S?^^iil^  //Ji^.J^Z  . 
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Right  of  teste-  the  words  of  the  devise  oomprehending  the  leaseholds:  the  words 

roecificdevi-     ^®^>   *^^  ™y  messuages,  dwelling  houses,  buildings,  lands, 

teetof  prcMceeds  tenements,  hereditaments,  and  real  estate,  whatsoever  and  where- 

laods  tohpmd  socver,  and  of  what  nature  or  kind  soever,  not  hereby  otherwise 

lateretii.  disposed  of"    His  Honor  observed,  that  it  might  be  stated  on  the 

authorities,  that  those  general  words  unaided  by  other  parts  of  the 

will,  would  not  include  chattel  leases,  but  in  that  case  he  thought 

the  intention  was  to  include  them. 

Sect.  IV.  Right  of  the  Heir  or  of  the  Devisees  of 
Proceeds  from  a  sale  of  land  to  lapsed  Interests. 

Rightofk«iror  Having  discussed,  in  the  preceding  sections,  the  rights  of  the 
duce  from  uUe  testator*8  heir,  devisee,  residuary  legatees,  and  next  of  kin,  to  the 
Intapwto '*''**'  produce  of  real  estates  directed  to  be  sold,  the  subject  which 

next  presents  itself  to  notice  is,  the  title  of  those  persons  to  so 

much  of  the  proceeds  as  lapses  by  the  deaths  of  parties,  or  is 
undisposed  o^  from  the  illegality  of  the  objects  or  purposes,  or 
from  the  neglect  of  the  devisor. 

The  right  of  the  heir  or  devisee  of  the  estate  to  lapsed  interests 
was  treated  of  in  the  first  section  (/>).  We  shall,  therefore,  first 
consider  under  the  present  title — 

The  right  of  the  heir  or  the  devisees  of  the  proceeds  firom  the 
sale  of  land  after  answering  particular  piuposes,  to  such  parts 
of  those  proceeds  as  lapse,  or  cannot  take  effect,  whether  the 
surplus  produce  only  be  given  to  the  devisees,  or  whether  it  be 
bequeathed  to  them  together  and  blfnded  with  the  personal 
estate.     • 

In  consequence  of  the  heir's  titie  to  every  interest  in  fireehold 
lands  not  effectually  disposed  of,  it  seems  to  be  settled,  that 
although  money,  to  arise  firom  the  sale  of  diem,  be  devised  to 
individuals  distinctiy  fix>m  or  together  with  the  personal  estate, 
after  satisfiiction  of  particular  trusts  previously  declared;  yet,  if 
any  of  those  trusts  lapse  by  the  death  of  cestui  que  trusts,  or  be 
void,  as  when  given  to  charities,  or  are  for  any  reasons  dis* 
appointed,  the  heir  will  be  entitled  to  those  interests,  as  so  much 
real  estate  undisposed  of;  and  for  the  following  reasons:  the 
conversion  of  the  real  estate  into  personal,  was  merely  intended 
by  the  testator  for  the  benefit  of  the  several  persons  named  in  his 
will;  and  as  nothing  is  given  to  the  devisees  or  legatees  of  the 
real  proceeds,  except  what  remains  after  the  prior  purposes  are 
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answered,  all  those  purposes  are  excepted  out  of  the  bequest ;  Right  of  testa- 
hence  such  of  the  trusts  as  lapse  or  cannot  take  effect,  being  J^i^c  devi- 
interests  in  lands  of  which  no  disposition  is  made,  necessarily  seesofproceeds 
result  to  the  'heir.     The  present  differs  from  the  case  before  i„,ds  to  hpned 
considered  (j),  of  a  beneficial  devisee  of  lands,  subject  to  par-  mteregn. 
ticular  charges,  who  is  entitled. to  lapsed  or  disappointed  interests, 
for  there  the  devisee  is  substituted  in  the  place  of  the  heir,  the 
latter  being  wholly  disinherited ;  but  in  the  instance  now  under 
consideration,  the  gift  to  the  devisees  or  legatees  is  only  of  so 
much  of  the  produce  firom  the  sale  of  the  lands,  as  remains  after 
satis&ction  of  the  particular  trusts  or  purposes. 

In  support  of  the  above  remarks,  we  shall  begin — 

1.  With  producing  an  instance  where  the  persons  beneficially  |^  vfheretko 
interested  in  the  surplus  money  arisiniz  from  the  sale  of  real  net  proceeds 

,  ^  •  .  Bie  given  dia- 

estate,  were  adjudged  not  to  be  entitled   to  so  much  of  it  as  tinct  from  tbe 
consisted  of  a  sum  reserved  for  a  future  disposition  by  the  settler,  P«"o°"^*y- 
but  which  failed  by  his  neglect  to  dispose  of  it. 

The  case  alluded  to  is  Ernblyn  v.  Freeman  (r),  in  which  Joshua 
Ayhwerth  conveyed  land  to  trustees,  upon  trust  to  sell  after  his 
death,  and  to  pay  out  of  the  proceeds  a  mortgage  and  other 
specialty  debts,  also  several  sums  of  money  to  his  relations  and 
to  charities;  and  directed  the  remainder  of  the  money  to  be 
divided  among  the  plaintifis,  afler  payment  by  his  trustees  of 
200iL  to  such  person  or  persons  as  he  should  appoint  by  a  note 
under  his  hand  No  appointment  was  made  of  that  sum,  and 
it  was  decreed,  first  by  the  Master  of  the  Rolls,  and  afterwards 
by  the  Chancellor,  that  the  20021  resulted  and  belonged  to  the 
heir-at-law. 

So  in  the  City  of  London  v.  Ganoay  {s\  Thomas  Ganoay 
devised  lands  to  three  persons  in  trust  to  sell  and  pay  the 
proceeds  to  such  persons  as  he«  by  a  subscribed  paper,  should 
appoint;  but  if  be  left  none,  then  in  trust  for  his  four  nephews. 
The  testator  appointed  sums  of  money  to  several  persons,  which 
were  far  inferior  to  the  value  of  the  lands;  so  that  there  was  a 
considerable  surplus  of  the  money  which  arose  firom  the  sale, 
and  which  the  Court  decreed  to  the  heir  as  so  much  real  estate, 
not  passing  by  the  residuary  clause,  and  therefore  undisposed  o£ 

In  Hutcheson  v.  Hammond  (^),  Mrs.  HutchesoUy  under  a  power 
in  her  marriage  settlement,  appointed  to  trustees  certain  real 


(q)  SuprcL,  p.  515.  («)  2  Vern.  571. 

(r)  Pre.  Ch.  541.  (0  3  Bro.  C.  C.  128, 143—147. 
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Riffht  of  testa*,  cstates,  in  trust  to  sell  after  her  decease,  and  place  the  produce 
specific  d^.  ^^  ^®  funds,  with  a  direction  to  pay  the  dividends  to  her 
seesof|)rooeeds  husband  for  life ;  and  to  dispose  of  the  principal  after  his  death 
lands  to^ktpBed  ^^  discharging  two  legacies  of  1,50021,  another  l^acy  of  5Q0L  and 
interests.  1,000Z.  to  Grace  Parker  (who  died  before  the  testatrix),  and  to 

pay  the  residue  of  the  principal  equally  among  the  younger  sons 
of  William  Hammond^  with  benefit  of  survivorship;  but  if  they 
all  died  before  the  same  became  payable,  then  to  pay  it  to  Peter 
Hammond^  his  executors,  &c.  One  of  the  questions  was  between 
the  residuary  legatees  of  the  money  arising  fix>m  the  sale  of  the 
estate,  and  the  heir*  The  former  claimed  the  1,0001  as  personal 
estate,  in  the  character  of  particular  residuary  legatees  of  the 
fund,  under  the  supposed  apparent  intention  of  the  testatrix 
absolutely  to  convert  and  dispose  of  it  as  personalty;  while  the 
latter  claimed  the  lapsed  interest  as  so  much  real  estate  undis- 
posed o£  BtJlery  J.,  determined  in  fitvour  of  the  heir ;  a  decisioD 
afterwards  confirmed  by  Lord  Thurlow  (u ). 

His  Lordship  considered  the  direction  for  sale  of  the  land,  and  • 
the  investment  of  its  produce  in  the  funds  to  be  merely  for  the 
purpose  of  arrangement,  and  not  with  an  intent  to  alter  the  rights 
of  the  parties,  by  an  absolute  conversion  of  the  real  into  perscnial 
estate,  llie  property,  therefore,  continuing  land  subject  to  the 
specific  trusts  declared  of  its  produce,  the  residuary  devisees  of 
that  produce  could  (as  before  observed)  claim  only  what  remained^ 
after  deducting  so  much  as  was  necessary  fully  to  discharge  aU 
those  trusts.  But  one  of  them  happened  to  lapse,  and  in  conse- 
quence, part  of  the  real  proceeds  being  undisposed  of,  the  heir 
was  the  only  person  who  could  make  an  efiectual  clainu  His 
Lordship  observed,  that  if  a  testator  blend  his  real  with  his  per- 
sonal fund  (which  was  not  that  case),  and  make  a  residuary  legatee, 
the  appointment  will  carry  all  that  is  not  disposed  o£  An  ob- 
servation perfectly  correct,  when  understood  in  a  qualified  sense, 
as  will  afterwards  appear;  for  the  blending  and  disposition  of  the 
two  estates  is  a  material  step  towards  effecting  a  total  conversion 
of  the  real  estate  into  personal;  but  the  circumstance  of  itself  is 
not  sufficient  for  the  purpose,  as  will  be  next  shown. 

Such  being  the  rule  of  equity  in  favour  of  the  heir,  as  before 
detailed  in  regard  to  lapsed  interests,  when  the  surplus  fit>m  the 
sale  of  land  is  specifically  and  distinctly  devised  firom  him,  the 
next  subject  for  inquiry  is — 


(t<)  See  also  Jones  v.  MitcheU,  1  Sim.  &  Sta.  290. 
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2.  The  rights  of  residuary  l^^tees  of  money  arisinfi:  from  the  Rigbt  of  testa- 
sale  of  real  estate  after  satisfaction  of  particular  purposes,  and  of  ^'c  d^yiw«fof 
executors  or  next  of  kin  of  testators  to  partial  lapsed  interests,   proceeds  from 
when  the  proceeds  of  the  lands  are  blended  with  the  personal  h^mtlrLtM, 

^^^  2.  Where  the 

It  is  a  dear  rule  in  equity,  where  real  estate  is  directed  to  be  net  proceeds 
converted  into  personal,  for  an  express  purpose  which  fails,  to  SonSed  wS 
consider,  although  the  land  has  been  sold,  the  disappointed  the  personal 
interest  as  realty  (v),  and  resulting  to  the  heir,  as  was  noticed 
in  considering  the  rights  of  mere  residuary  devisees  of  the  pro- 
duce of  real  estate  to  lapsed  interests.     The  rule  equally  applies 
to  cases  where  the  real  proceeds  are  blended  and  bequeathed 
with  the  personalty  after  answering  particular  objects,  and  the 
context  of  the  will  affords   no   manifestation  of  the  testator's 
intention  absolutely  to  convert  and  dispose  of  his  real  as  peiv 
sonal  estate ;  for  then  the  conversion  of  the  real  and  personal 
property  being  presumed  to  be  made  for  the  special  purposes 
described,  and  to  continue  land  in  every  other  respect,  if  one  of 
them  lapse  or  fiul,  it  is  manifest  thift  the  residuary  l^atees 
cannot  claim  it ;  not  as  personal  estate,  because  it  does  not  fidl 
within  that  description;   nor  as  land,  since  they  were   only 
intended  to  take  so  much  of  the  proceeds  as  remained  after  the 
previously  declared  purposes  of  their  application  were  satisfied* 
The  executor  is  excluded,  since,  if  it  were  personal  estate,  he  is  oftheeieeiitor; 
precluded  from  taking  lapsed  interests  (to);  and  with  respect  to  ^*^iJ!^^*'"* 
the  next  of  kin,  their  title  is  defective,  |as  the  disappointed  be- 
quest is  no  part  of  the  personalty,  but  of  the  real  property  (x). 
The  heir,  therefore,  is  the   only  person  entitled  to  it     The 
following  cases  are   produced   in   confirmation  of  the   above 
remarks. 

In  Cnue  v.  Barley  (y),  WUMam  Bansan,  being  indebted  by  Cases  in  favour 
mortgages  bonds  and  simple  contract,  devised  his  fireehold  and  ®'^®''®"'* 
copyhold  lands  to  Barley ^  in  trust  to  sell,  and  to  dischaige  in  the 
first  place  all  his  incumbrances  and  debts.  He  then  bequeathed 
his  personal  estate  to  the  same  trustee,  to  sell,  and  after  payment 
of  debts  to  apply  the  proceeds,  and  also  the  money  to  arise  fix>m 
sale  of  the  real  estates,  among  his  (the  testator's)  five  children ; 
rur.  to  his  eldest  son  Christopher  200L  at  the  age  of  twenty-one. 


(v)  1  Ves.  &  Bea.  174;  see  also         (ar)  18  Ves.  165;  1  Ves.  &  Bea. 
Boberts  r.  Walker,  1  Rua.  &  M.  752.        173. 

(t0)  1  Atk.  496 ;  18  Yes.  254,255.  (y)  3  P.  Wms.  20;  1  Bro.  C.  C, 

512. 
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Right  of  resi-     and  all  the  residue  thereof  among  his  four  younger  children  at 

la'^afproc^  the  same  age,  with  benefit  of  survivorship.      Christopher  died 

from  sale  of      before  twenty-one,  and  what  was  to  become  of  the  20021  was  the 

interests.  ^'     question  ?  Sir  Joseph  Jekyll  was  of  opinion,  that  the  residuary 

legatees  were  not  entitled  to  that  sum,  as  nothing  was  given  to 

them  but  the  remainder  after  the  deduction  of  the  200/. ;  and  he 

finally  determined,  after  looking  into  precedents,  that  the  money 

belonged  to  the  testator's  heir,  as  so  much  real  estate  undisposed 

oil 

Similar  to  the  last  case  is  Chravenor  v.  HaUum  (r),  in  which 
Robert  Goldsbury  devised  to  his  executors  his  fi'eehold  dwelling 
hou^  (subject  to  bequests  to  charitable  uses,  void  by  the  Statute 
of  Mortmain),  and  also  all  other  his  real  estates,  in  trust  to  sell^ 
directing  the  rents,  till  sale,  and  the  residue  of  his  personal 
estate,  to  be  applied,  in  the  first  place  in  payment  of  his  debts, 
funeral  expenses,  and  the  costs  of  his  executors  and  trustees ; 
and  in  the  next  place,  in  discharge  of  his  legacies,  which  were 
numerous.  He  then  gave  the  residue  of  the  money  arising  from 
sale  of  his  real  estates,  and  their  rents,  till  sold,  and  of  his 
personal  estate,  after  such  deductions  as  aforesaid,  to  be  divided 
and  paid  as  mentioned  in  his  wilL  The  question  was,  whether 
the  heir  or  the  residuary  legatees  were  entitled  to  so  much  of  the 
real  proceeds  Bs  were  given  to  charities,  and  consequently  uncUs- 
posed  of:  and  Lord  Camden  decided  for  the  heir,  upon  the 
principle  before  stated;  observing  that  he  rested  his  opinion 
altogether  upon  the  intention  of  the  testj^tor,  and  the  strong 
reluctance  in  the  Court  to  disinherit  an  heir-at-law* 

The  next  is  a  very  strong  case  in  favour  of  the  heir  against  the 
claims  of  the  residuaiy  legatees  of  the  personalty,  and  is  probably 
6uch  a  decision  as  would  at  present  be  disapproved  of  (a) ;  for 
although  the  testat(»r  declared  that  the  proceeds  from  the  sale  of 
his  real  estates  should  be  considered  aa  part  of  his  personal  estate, 
subjecting  both  of  them  to  the  payment  of  legacies,  and  dispoeing 
of  his  residuary  personal  estate ;  yet  it  was  determined,  that  a 
sum  of  l,000iL  reserved  by  the  testator  for  his  future  appoint- 
ment, of  which  he  made  none,  did  not  fall  into  the  residue,  as 
part  of  the  personal  estate,  but  resulted  to  the  heir. 

The  case  alluded  to  is  CoJUns  v.  Wakeman  {b\  in  which  the 


{z)  Ambl.  643,  and  see  Watson  v.  (5)  2  Yes.  jun.  663,  acknowledged 

Hayes,  6  Myl.  &  Cr.  125.  by  Sir  W.  Orant  in  Hooper  v.  Ooorf- 

(a)  See  Att.  Gen.  v.  HoLford^   1  irm,  18  Yes.  166 ;  1  Jacob,  375. 
Price,  426. 
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testator  devised  real  estates  to  one  ColUns  ia  trust  to  sell,  dedar-  Right  of 
ing  the  produce  to  be  considered  "  as  part  of  his  personal  estate  f  ^^{SKSSs 
and  thereout  and  out  of  his  per^nal  property  he  gave  several  from  sale  of 
legacies,  some  to  his  next  of  kin,  and  one  to  his  heir,  John  Reeve,  imerests.^''''^ 
He  then  devised  a  copyhold  estate  to  the  same  trustee  to  sell, 
ordering  the  proceeds  '^to  be  considered,  from  the  period  of  sale, 
as  other  part  of  his  personal  estate,'^  to  be  applied  in  discharge  of 
several  legacies.     Besides  those  legacies  he  gave  others  ^^  out  of 
his  said  trust  monies  and  personal  estate,**  and  bequeathed  to 
CoIUhs  1,000JL  to  be  disposed  of  according  to  any  written  instruc- 
tions that  he  (the  testator)  might   leave.     He   then  gave  his 
residuary  personal  estate  to  Mary  Waheman  absolutely,  and  died, 
without  disposing  of  the  1,00021  which  was  claimed  as  personalty 
by  the  residuary  legatees  and  next  of  kin.     But  Tx>rd  Rossfyn 
was  of  opinion  that  the  money  belonged  to  the  heir  as  so  much 
land  undisposed  of  (c)i 

In  G^bs  V.  Ougier  (d),  the  testator  devised  all  his  real  estate, 
and  the  residue  of  his  personal  estate  to  trustees  in  trust  to  sell, 
and  out  of  the  produce  to  raise  6,0001  upon  trust  for  the  benefit 
of  his  wife  and  children ;  and  after  making  a  further  provision  of 
2,000iL  for  each  of  his  children,  he  directed  his  trustees  to  invest 
the  overplus  monies  remaining,  after  raising  the  aforesaid 
legacies,  upon  security  to  accumulate  until  his  son  Peter  attwied 
twenty-four,  and  then  for  him ;  but  if  he  died  under  that  age, 
then  to  the  testator's  two  daughters.  A  simple  contract  creditor 
on  behalf  of  himself  and  the  other  creditors  filed  his  bill,  praying 
that  in  case  the  personal  estate  was  insufiicient  to  pay  debts,  the 
real  estate  might  be  declared  liable.  This  claim  turned  upon  the 
question,  whether  the  above  devise  amounted  to  a  conversion  out 
and  out  of  the  real  estate,  so  as  to  let  in  the  simple  contract 
creditors.  But  Sir  WUUam  Grants  M.  R.,  decided  in  the  nega- 
tive, being  of  opinion  that  the  conversion  was  only  for  a  specific 
purpose,  to  pay  the  legacies ;  that  the  creditors  could  not  come 
and  take  that  fix>m  the  legatee,  merely  as  that  was  the  mode  in 
which  it  was  given  to  him.  That  the  expression  ^^  overplus 
monies,"  must  be  construed  monies  previously  set  apart;  and 
that  if  a  lapse  had  occurred,  the  heir  would  have  taken. 

The  case  otAtnphktt  v.  Farhe  («),  as  reversed  (/),  fidls  within 


(e)  See  also  Hia  v.  Cock^  I  Ves.  BoihweU,  9  Jur.  787. 

&  Bea.  178,  istated  «i^pm,  p.  528.  (e)  1  Sim.  275. 

(d)  12  Yes.  413;  eee  bIbo  Johnson  (/)  2  Buss.  &  Mjl.  221. 
V.  Wood^  2  Beav.  409 ;  Fairbaim  r. 
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Right  of  rest,  the  present  class ;  there  the  testatrix  deyised  her  freehold  and 
of  proceldl*^*  copjhold  estates  in  Essexy  to  trustees  opon  trust  to  sell,  adding — 
from  sale  of  'and  I  will  and  direct  that  the  monies  to  arise  from  such  sale 
interests.  ^"^^  ^  considered  and  taken  as  part  of  my  personal  estate.'  The 
testatrix  then  directed  that  out  of  the  monies  to  arise  from  such 
sale,  and  out  of  cell  other  my  personal  estate^  the  legacies  after 
mentioned  should  be  paid:  then,  after  specifying  the  legacieSy 
the  testatrix  bequeathed  as  follows,  'all  the  residue  of  my  personal 
estate,  and  of  the  monies  arising  from  the  skle  of  my  real  estate/ 
to  one  of  her  trustees  upon  trust  to  pay  the  interest  to  Elizabeth 
Parke,  for  life,  with  ultimate  trusts  for  the  benefit  of  her  children* 
The  legacies  much  exceeded  the  personal  estate  in  amount,  and 
some  of  the  legatees,  having  died  in  the  testatrix's  lifetime,  the 
question  was,  whether  the  real  estate  was  absolutely  converted 
into  personalty,  so  that  the  lapsed  legacies  fell  into  the  residue, 
or  whether  the  conversion  was  partial,  so  that  the  lapsed  legacies 
belonged  to  the  heir.  Sir  John  Leach,  V.  C.  upon  the  authority 
of  Durour  v.  Motteux(g),  and  Mallabdr  v.  MaUabar  (A),  held  the 
conversion  absolute. 

The  case  was  argued  a  second  time  (t)  before  Sir  John  Leaeh^ 
then  M.  R.,  who  adhered  to  his  former  opinion,  from  which  the 
heir-at-law  appecded,  and  Lord  Brougham,  C,  after  an  elaborate 
dieM^ussion  of  the  cases  of  MaUabar  v.  MaUabar,  and  Dvnmr  v. 
Motteux,  reversed  the  decision  of  Sir  John  Leajch,  which  was 
founded  on  those  authorities.  His  Lordship  considered  MaUabar 
V.  MaUabar  distinguishable  from  the  principal  case,  there  being 
in  the  former  a  legacy  of  5Q0h  to  the  heir,  and  the  whole  pro^ 
ceeds  of  the  real  and  personal  estate  were  blended  into  one  ftind, 
out  of  which  that  legacy  was  directed  to  be  paid :  his  Lord^p 
then  expressed  his  disapprobation  of  the  decision  of  Lord  Hard^ 
ioiche  in  Durour  v.  Motteux  on  the  question  between  the  heir  and 
residuary  legatee  respecting  the  lapsed  legacy,  and  seems  to  have 
rejected  tlie  authority  of  that  case,  on  the  assumption  that  it  was 
incorrectly  reported  in  Fesey.  The  authorities  upon  which  Sir 
John  loach's  judgment  was  founded  being  thus  disposed  of,  the 
reversal  of  the  judgment  itself  of  course  followed.  It  is  to  be 
observed  that  the  authority  of  JDurour  v.  Motteux,  has  since 
been  recognized  and  followed  by  Lord  Lyndhurst,  in  Green  v. 
Jackson  (J).  A  petition  of  appeal  was  afterwards  presented 
against  Lord  BrougkajrC^  judgment  and  at  his  suggestion,  but 


(jg)  1  Vc».  sen.  321 .  ^  .(i)  4  Russ.  75. 

(A)  Forr.  78.  (J)  2  Rus.  &  M.  946. 
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the  appeal  was  abandoned,  the  heir  and  residuary  legatee  having  Right  oTt^si- 
agreed  lo  compromise,  by  equally  dividing  the  fimd  in  questioru  J*^^^^*** 

In  Ex  parte  Pring  (A),  the  testator  gave  all  his  freehold  and  from  sale  bf 
leasehold  estate,  and  the  residue  of  his  personal  estate  to  trustees  i^erwu.  ^ 
upon  trust,  as  to  certain  parts  of  his  freehold  property,  to  pay 
the  rents  to  his  wife  for  life ;  and  after  her  death  to  sell  the  free* 
hold  property ;  and  pay  one  moiety  of  the  monies  arising  from 
the  sale  to  the  executors,  administrators,  and  assigns  of  his  wife ; 
and  to  pay  the  other  moiety  unto  and  amongst  certain  persons, 
naming  them ;  and  in  case  the  testator  s  wife  should  desire  to 
dispose  of  the  property  in  her  lifetime,  that  the  same  should  be 
forthwith  sold,  and  the  monies  produced  thereby  invested  in 
comobf  in  the  trustees'  names  during  the  life  of  his  wife ;  and 
after  her  decease,  the  frtnd  was  to  be  applied  upon  the  same 
trusts  as  the  money  produced  by  the  sale  was  in  the  will 
directed  to  be  applied,  if  the  sale  had  taken  place  after  her 
decease.  One  of  the  persons  interested  in  the  moiety  of  the 
proceeds  of  the  sale,  dying  in  the  testator's  lifetime,  the  ques- 
tion was,  whether  the  legatee's  share  which  lapsed,  belonged  to 
the  heir  or  to  the  executors  for  the  benefit  of  the  next  of  kin : 
the  cases  of  Malhbar  v.  MaBabar,  and  Duraur  v.  Matteuxy  were 
cited  on  behalf  of  the  next  of  kin  ;  but  Lord  Abtnger,  i\  B.,  held 
the  heir  entitled ;  his  Lordship  observed  that  the  intention  of  the 
testator  was  to  have  the  property  sold  and  divided  among  the 
specific  persons,  and  to  be  applied  to  no  other  purpose,  and  that 
he  had  made  no  provision  inconsistent  with  the  rights  of  the  heir, 
and,  therefore,  part  of  the  specific  purpose  failing,  the  heir  was 
not  excluded 

A  testator,  however,  having  the  power,  as  before  observed  (Q, 
to  change  the  nature  of  his  real  estate  into  personal  to  all  intents 
and  purposes,  and  to  dispose  of  it  as  personalty,  so  as  to  prevent 
a  resulting  trust  to  the  heir,  it  follows,  that  if  he  show  an  iiiten- 
tion  to  do  so,  and  make  the  disposition,  his  residuary  legatee  of 
the  personal  fund  will  be  entitled  to  the  benefit  of  all  interests 
affecting  the  proceeds  from  the  real  estate  which  lapse  or  are 
disappointed. 

An  instance  of  such  a  conversion  of  the  real  property  occurred  Cases  infiivoar 
in  the  case  of  KenneU  v.  Abbott  (m),  where  Mrs.  Hickmany  erro-  fegatee. 
neously  supposing  herself  to  have  been  lawfully  married  to  a 
second  husband,  Edward  Lavelly  but  who  had  a  wife  by  a  prior 
marriage  then  living,  bequeathed  30021  stock  to  her  niece  JBeity 

(K)  4  Yo.  &  C.  (E.),  507.  (0  AntCy  p.  527.        (m)  4  Ves.  802—810. 
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Right  of  rad-  KenneUf  for  life,  and  to  her  nephew  Martin  Tcgcod,  leasehold 
^•"J^J^*®**  property.  She  then  gave  a  copjhold  estate  to  her  brother 
from  sale  of  TTunnos  Abbott,  in  trust  to  seU,  and  pay  out  of  the  purchase 
intereiuf^''^  money  legacies  to  particular  relatives,  also  one  l^;acy  of  150^ 
**  to  her  husband  Edward  Lovell,**  which  fiskiled  in  consequence  of 
his  ;iot  being  her  lawful  husband*  The  testatrix,  after  giving  a 
leasehold  estate  to  her  great  niece  Catherine  KenneU,  bequeathed 
all  her  household  goods,  plate,  furniture,  and  stock  in  husbandry^ 
to  JTiomae  Abbott,  in  trust  to  sell,  and  out  of  the  produce  to 
insert  the  life  of  her  great  niece  in  the  leasehold  estate.  She  then 
bequeathed  her  wearing  apparel  and  linen  to  Betty  KenneU,  and 
gave  the  residue  of  the  money  arising  from  the  sale  of  the  copy- 
hold estate,  household  goods  and  furniture,  and  the  residue  of  her 
personal  estate  whatsoever  and  wheresoever,  and  which  he  had 
power  to  dispose  of,  to  her  niece  Betty  KewneU,  subject  to  debts 
and  fimeral  expenses,  and  appointed  her  sole  executrix.  The 
disappointed  legacy  of  15021  was  claimed  by  Betty  KenneU,  the 
residuary  legatee  against  the  heir,  upon  the  principle  of  its 
appearing  from  the  will,  that  the  testatrix  meant  a  thorough 
conversion  of  the  copyhold  into  personal  estate;  and  of  that 
opinion  was  Ix>rd  Alvanky,  M.  R.,  who  decreed  In  her  favour^ 
upon  the  authorities  of  MaJlabar  v.  MaUabar  (n),  and  Durawr  v. 
MoUeux*  « 

His  Honor  remarked,  in  the  last  case,  that  the  testatrix  had 
bequeathed  several  particular  parts  of  her  estate,  stock,  leasehold 
estates,  household  goods,  furniture,  and  other  articles;  also  the 
copyhold  estate  which  she  ordered  to  be  sold  in  aU  events,  and 
the  legacies  to  be  paid  out  of  the  purchase  money.  Then  came 
the  residuary  disposition.  Under  Uiese  circumstances,  he  thought 
the  real  estate  was  made  personal  to  all  intents  and  pur- 
poses; and  that  such  was  the  testatrix's  intention;  since,  she 
taking  a  retrospective  view  of  what  she  had  done,  and  meaning 
to  give  everything  not  disposed  of,  inserted  the  residuary  clause; 
so  that,  the  real  proceeds,  forming  part  of  the  personal  estate 
entitled  the  residuary  legatee  not  only  to  every  thing  not  expressly 
disposed  of,  but  also  to  all  interests  lapsed,  and  to  each  part  of  the 
personal  fund  by  any  means  not  effectually  given.  To  which 
may  be  added,  the  inference  deducible  from  the  circumstance  of 
BeUy  KenneU  being  named  executrix  as  well  as  residuary  l^;atee; 
the  effect  of  which  is  detailed  in  Lord  Talbois  judgment  in  the 
case  of  MaUabar  v.  MaUabar,  stated  in  a  preceding  page  (o). 


(»)  Forrest,  78.  (o)  Snproy  p.  523. 
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But  the  case  of  Durour  v.  Matteux{p\  docs  not  perhaps  for^  Right  of  resi- 
oish  so  stroDir  an  indication  of  intention  as  the  last     There  duiry  legatee* 

,  ^  ^  of  proceeds 

Motteux  Ae^\seA  all  his  freehold  and  some  leasehold  estates,  from  sale  of 
monies,  securities,  goods,  plate,  &c,  and  all  he  had  or  might  have  im^resu.  ^ 

of  what  kind  soever  upon  trust  to  sell,  and  after  payment  of  all   

his  debts,  funeral  expenses,  and  legacies  to  place  out  all  the 
residue  of  his  personal  estate  at  interest  upon  government  or 
other  security  in  the  names  of  his  trustees,  upon  trust  to  pay  the 
interest  arising  thereby  to  the  persons  after  named  for  their  lives, 
and  to  the  survivors  and  survivor  during  their  lives  and  life,  and 
then  after  the  death  of  the  survivor,  to  pay  the  said  residue, 
and  the  princtpal  unto  the  children  of  the  persons  thereinafter 
named.  The  testator  then  gave  several  legacies,  and  among 
them  12,O00iL  which  could  not  take  effect  as  being  given  to  a 
charity,  and  directed  to  be  laid  out  in  land.  In  a  subsequent 
part  of  the  will,  the  testator  particularized  the  proportions  of  the 
interest  of  the  residue  to  the  legatees  named,  and  after  the  death 
of  the  survivor  directed,  that  the  principal  of  the  residue  of  his 
estate  should  be  divided,  and  go  among  the  children  of  the  persons 
named.  To  whom  the  12,0001  belonged  was  a  question  between 
the  heir  and  residuary  legatees;  and  Lord  Hardwicke  deter- 
mined in  fitvour  of  the  latter,  being  of  opinion,  that  the  money  to 
arise  from  sale  of  the  ireal  estate  was,  and  was  intended  by  the 
testator  to  be  converted  into  personal :  his  Lordship  observing, 
that  the  intent  to  include  XhotDholem  the  residue  plainly  appeared 
from  the  testator's  description  of  all,  his  personal  estate,  so  that  the 
whole  of  the  real  was  to  be  considered  as  personal  property* 

The  last  is  a  case  very  imperfectly  reported,  and  it  may  be 
reasonably  presumed  that  so  acute  and  able  a  judge  as  Lord 
Hardwicke^  would  not  have  disinherited  the  heir  upon  the  sole 
ground  of  the  testator  in  disposing  of  residuary  property  having 
made  use  of  the  word  o/^  as  the  report  of  his  judgment  seems  to 
imply.  Doubtless  there  were  other  circumstances  that  influenced 
his  opinion,  which  are  not  expressed  in  the  printed  narrative. 
Sir  WHliam  Grants  in  commenting  upon  this  case,  spoke  to  the 
following  effect:  ^^  From  the  Uttle  Lord  Hardwicke  is  reported  to 
have  said,  it  is  difficult  to  ascertain  from  what  expressions,  he 
inferred,  that  by  the  description  of  all  his  personal  estate,  the 


(p)  1  Yes.  sen.  321,  stated  from  M.  232,  per  Brougham^  C. ;  see  also 

the  Register*8  Book,  1  Sim.  &  Stu.  PhUUps  v.  PAt/fo/w,  1  MjL  &  K.  649 ; 

2d2 ;  Jonei  v.  MUcheU^  and  see  1  Green  v.  Jackeon^  6  Rus.  37. 
M7I.  &  K.  661,  per  M.  B.  2  Bus.  & 
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Bigfat  of  real-  testator  meant  to  include  every  thing  in  the  residue.  If  any 
of*rooSdB**"  stress  is  to  be  laid  upon  the  word  ally  it  does  not  occur  here ;  but 
from  ude  of  that  decision  is  generally  accounted  for  by  the  particular  manner 
intere^  '***'  ^  which  the  sale  was  directed,  and  the  circumstance  of  the 
testator  having  blended  the  real  and  personal  estates  in  one  gift 
,  to  trustees,  to  sell  the  whole  with  his  personal  estate,  &cJ"(q). 

The  case  of  Green  v.  Jackson  (r),  came  before  Sir  John  Leach, 
M.  R.,  in  the  interval  between  his  judgment  in  Amphlett  v.  Parke, 
and  its  reversal  In  the  former  case,  the  testator  after  bequeathing 
certain  specific  articles,  gave  his  personal  estate  to  his  trustees 
and  executors  upon  trust  to  pay  some  legacies:  he  then  devised 
certain  tenements  specified,  and  all  other  his  real  estate  to  the  same 
trustees  upon  trust  to  sell;  and  he  directed,  that  the  monies  to 
be  received  by  his  trustees  by  such  sale,  and  by  virtue  of  the 
bequests  of  his  personalty,  and  all  other  his  monies  which  might 
come  to  their  hands,  after  payment  of  his  debts,  legacies,  and 
testamentary  expenses,  should  be  placed  into  a  banking  house 
till  the  whole  could  be  got  in ;  and  when  the  amount  should  be 
ascertained,  and  the  same  lodged  at  interest,  after  the  death  or 
marriage  of  his  wife,  then  he  directed  the  trustees  to  pay  conr- 
siderable  sums  for  charities,  and  apply  the  residue  of  the  monies* 
which  should  then  be  in  their  hands,  after  full  satisfaction  and 
discharge  of  the  aforesaid  several  payments  and  bequests,  unto 
certain  legatees  named  The  question  was,  whether  the  sums 
given  to  charity,  so  &r  as  they  would  have  fallen  upon  the 
produce  of  the  real  estate,  belonged  to  the  heir,  the  next  of  kin,  or 
the  residuary  legatees ;  and  Sir  John  Leach,  M,  R.,  observing, 
that  Durour  v.  Mottetix  was  precisely  in  point,  decided  in  favour 
of  the  residuary  legatees,  in  other  words,  that  the  produce  of  the 
real  estate  was  absolutely  converted  into  personal  estate  for  all 
purposes.  This  decision  was  affirmed  upon  appeal  (s),  by  Lord 
Lyndhursty  C,  who  observed  without  reference  to  Amphlett  r. 
Parke  (t),  he  was  of  opinion,  that  the  principal  case  fell  directly 
within  the  principle  upon  which  Lord  JSardwicke  decided  the 
case  of  Durour  v.  Motteux,  and  he  felt  himself  bound  by  the 
authority  of  that  decision* 

Having  attempted  to  ascertain  the  persons  to  whom  belong 
partial  interests,  affecting  lands,  that  lapse  or  are  disappointed^ 
the  next  subject  of  inquiry  is, — 

(q)  1  Vefl.  &  Bea.  417,  and  see         (s)  2  Bus.  &  M.  288. 
1  Bro.  C.  C.  500.  (t)  Uhi  supra. 

(r)  5  Rus.  37. 
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3.  The  rights  of  gurmoing  devisees  or  legatees  of  the  prodace  Ri^ht  ofiur. 
arising  fiiom  the  sale  of  real  estate,  whether  of  the  specific  pro-  ^/J^^J^*^ 
ceeds  only,  or  as  residuary  legatees^of  the  persoqalty,  to  shares  produce  from 
that  lapse  by  the  death  of  their  companions.  gh,^  z^LT 

F1B8T9  when  the  devisees  or  legatees  are  made  joint  tenants.      ^7  ^^  ^^^^  of 

Til  1  /v«  1  !./•  !•  o**®  ^  more  of 

In  the  last  chapter  (u)  it  was  shown,  that  if  property  be  given  their  oprnpa* 

to  several  persons  in  joint  tenancy,  and  one  of  them  die  before  °**"*' 

the  testator,  his  intended  share  will  belong  to  the  survivors,  upon  1-  Y^^^  ^^ 
'  the  principle,  that  each  legatee  or  devisee  is  a  taker  of  the  entire  tenants. 
fund,  and  not  of  distinct  parts  of  it  Hence  it  follows,  that  if  the 
proceeds  from  the  sale  of  land  be  devised  to  A.  and  B*  either 
specifically,  or  as  part  of  the  residuary  personal  estate,  and^.  die 
before  the  testator,  his  share  will  not  lapse  to  the  heir  or  next  of 
kin  of  the  devisor,  but  belong  to  B.  (v).  This,  however,  is  not 
so,  when  the  devisees  or  legatees  take  their  interests  in  severalty 
without  benefit  of  survivorship,  which  happens — 

Secondly. — When  the  produce  firom  land  directed  to  be  sold  2.  When  they 

•      1     •      «  •  are  made  te- 

18  devised  to  two  or  more  persons  as  mere  tenants  m  common,  q^,^^  -^  ^^^^^ 
either  specifically  or  as  part  of  the  residuary  personal  estate,  i^on. 
The  principal  of  the  distinction,  with  the  exceptions  to  it,  are 
stated  in  the  fourth  section  of  the  last  chapter. 

An  authority  upon  this  subject  is  Digby  v.  Legard  (w)y  in 
which  E*  B,  devised  her  real  and  personal  estates  to  trustees  in 
trust  to  sell,  to  dischai^e  debts  and  legacies,  and  to  pay  the 
residue  to  five  persons  in  equal  shares.  One  of  them  died  before 
the  testatiix,  and  Lord  Bathurst  held  at  the  hearing  of  the  cause, 
and  afterwards  upon  a  rehearing,  that  the  ^are  of  the  deceased 
residuary  legatee  in  the  real  estate  resulted  to  the  testatrix's  heir.  . 

The  last  case  was  approved  of  In  the  leading  authority  of 
Ackrogd  v.  Smithson  (x).  The  testator,  after  bequeathing  several 
general  legacies,  gave  all  his  real  and  all  his  personal  estate  to 
two  persons,  in  trust  to  sell  and  convert  such  two  estates  into 
money,  and  to  pay  out  of  the  proceeds  of  the  sale  all  his  debts, 
legacies,  and  funeral  expenses,  and  the  charges  of  proving  his 
will;  and  after  such  payments,  and  retaining  5021  each  for  their 
trouble,  in  trust,  out  of  such  monies  as  aforesaid,  to  pay  all 
legacies  and  annuities  ^ven  by  his  will ;  and  if  there  remained 
a  surplus  in  the  hands  of  his  trustees,  as  he  conceived  would  be 
the  case,  and  to  a  considerable  amount,  he  gave  it  to  his  several 


(tt)  Sect.  IV.  (to)  3  P.  Wms.  22,  in  notis^  ed.  by 

(v)  See  cases  collected  in  the  sec-      Cox,  18  Yes.  166. 
tion  last  referred  to.  (x)  1  Bro.  C.  C.  503. 
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Bifflitorsiir.     legatees  (naming  them)  **m  proportion  to  their  several  and 
TmngdeviseM  respective  legacies,"  with  a  direction  for  payment  within  six 
produce  from     months  after  the  residue  could  be  ascertained     By  this  bequest  ' 
ftbu^s  &meJbT  ^^®  residuary  legatees  were  entided  as  tenants  in  common.    Two 
tlie  death  of  one  of  them  died  before  the  testator^  whose  shares  were  claimed  by 
eompenknit.       their  next  of  kin,  the  testator's  heir,  and  also  the  surviving  resi- 
duary  l^atees ;  and  Sir  Thomas  HetDeU,  M,  R.,  decided  in  fitvour 
of  the  last     But  the  next  of  kin,  being  dissatisfied,  appealed 
from  the  decree,  and  the  cause  was  reheard  before  Lord  Thurlawy  ' 
who  determined,  in  consequence  of  the  celebrated  aigmnent  of 
Mr.  Scott  (now  Earl  ot  Eldon)^  that  the  two  shares  lapsed,  and 
.resulted  to  die  heir  and  next  of  kin;  u  e»  such  parts  as  were 
real  produce  to  the  heir,  and  such  as  were  persond  to  the  next 
of  kin. 

The  foundation  upon  which  his  Lordship's  opinion  rested  in 
regard  to  the  real  proceeds,  seems  to  have  been, — ^first,  that  tiie 
ckdms  of  the  surviving  residuary  legatees  could  not  be  supported, 
since  they,  being  tenants  in  common,  were  only  entided  to  the 
several  shares  bequeathed  to  them.  Secondly,  that  the  tide  of 
the  next  of  kin  was  equally  defective ;  as  the  conversion  of  the 
real  into  personal  estate  being  merely  to  answer  special  purposes, 
and  to  be  distributed  among  particular  persons,  so  much  of  the 
real  proceeds  as  were  not  required  for  any  of  those  objects 
retained  the  quality  of  land;  whence  it  followed,  that  as  the 
right  of  die  next  of  kin  was  confined  to  personal  property  undis- 
posed of,  the  lapse  of  the  two  residuary  shares,  so  &r  as  they 
consisted  of  real  estate,  could  not  result  or  belong  to  them ;  and 
thirdly,  that  as  there  was  no  person  who  could  claim  such  parts 
of  those  shares  as  were  the  produce  of  the  land,  they  necessarily 
resulted  to  the  heir. 

The  last  case  was  followed  by  Williams  v.  Coade  (y),  in  which 
Sir  WilHam  Grant  made  a  similar  decree. 

It  is  to  be  noticed  that  the  two  lastnstated  authorities  were 
cases  of  lapse  by  death  before  the  testator. 

Sect.  V.   Right  of  personal  representatives  of  devisee  or 
legatee  of  real  proceeds  in  preference  to  testator's  heir. 

Rigbt  of  per-         Suppose  the  residuary  legatee  in  the  first  case  had  survived 

uti^XiS^"'  ^^^  testatrix,  and  died  immediately  afterwards,  or  before  a  sale  of 

duary  legatee  the  real  estate ;  or,  that  the  two  residuary  legatees  in  the  second 

L  prefer^ceto  had  died  within  the  six  months  after  the  surplus  was  ascertained ; 

testator*!  heir. . 

(y)  10Ves.fiOO. 
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it  IB  presumed,  that  no  lapse  would  have  taken  place,  and  that  Right  of  per. 
the  personal  representatives  of  the  legatees  would  have  been  ^J^  reprewn- 
entitled  to  the  shares  as  money,  since  the  land  was  converted  duary  legatee 
into  persondty  to  the  extent  of  being  applied  and  distributed  ?n  pi^fllli^^ 
in  the  manner,  and  for  the  objects  and  the  purposes  mentioned  toitator'i  heir, 
in  the  wills  {zy 

For  the  same  reason,  when  real  estate  is  converted  and  dis- 
posed of  as  personal  to  ail  intents  and  purposes,  and  is  so  given 
that  the  residuary  legatee  takes  a  vested  interest  before  his  death; 
although  he  die  before  the  period  of  payment  arrives  (as  during 
the  continuance  of  a  tenancy  for  life),  his  personal  representative, 
and  not  the  heir  of  the  testator,  will  be  entitled  to  it  as  part  of . 
the  personal  estate  bequeathed  to  him. 

Such  an  instance  occurred  in  Fktcher  v.  Jshbumer  (a),  de- 
termined by  Sir  Thomas  SeweR  In  that  case,  John  Fletcher 
devised  bis  burgage  houses  and  free  rents  in  Kendall^  and  all  his 
personal  estate,  to  trustees,  to  sell  so  much  as  should  be  suf- 
ficient to  pay  his  debts,  and  to  permit  his  wife  Agnes  to  enjoy 
the  residue  for  life,  and  then  to  sell  the  same,  and  pay  the  pro- 
ceeds to  his  children  WilUam  and  Mary^  equally,  after  deduct- 
ing expenses  and  half  a  guinea  to  each  trustee  for  their  trouble. 
But  iPhis  wife  married  again,  the  trustees  were  immediately  to 
sell  all  his  estate  and  effects  ^ven  to  her  for  life,  and  to  pay  the 
remainder  ^>f  the  proceeds,  after  making  the  above  deductions, 
to  his  said  wife  and  two  children  in  equal  proportions,  with  a 
cross  limitation  of  the  share  to  the  surviving  child,  upon  the 
death  of  either  before  his  or  her  proportion  became  due.  The 
wife  continued  a  widow.  WxJBamy  the  testator's  heir,  and  a 
devisee,  died  before  the  wife,  after  attaining  twenty-one;  and 
Mary,  after  attaining  that  age,  died  unmarried  before  her 
mother  and  brother.  The  widow  was  the  sole  next  of  kin  of 
fFiffiam,  who  survived  his  sister,  and  was  entitled  to  their 
shares  of  the  money  produced  from  a  sale  of  tke  real  estate,  if  it 
were  to  be  considered  as  personal ;  but  the  heir  of  the  testator, 
who  was  also  heir  of  WUHam^  insisted  that  he  was  entitled  to  • 

them,  as  so  much  realty  undisposed  of;  and  Sir  Thonuzs  Setoell, 
M.  R.,  determined,  that  this  was  a  case  of  absolute  conversion  of     * 
the  real  into  personal  estate ;  that  William  the  son  had  the  whole 
beneficial  title  vested  in  him  as  money,  subject  to  his  mother's 


(2)  See  1  Price,  483.  S.  P. ;  also  Van  v.  Bamett,  19  Yes. 

(a)  1   Bro.  C.  C.  503,  and  see      102,  111;  AU.  Gen.  v.  Holford,  1 
Brown  v.  Bigg,  7  Yes.  279,  287,      Price,  483,  stated  infra,  p.  549. 
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Whenprodaee  estate  for  life  or  during  widowhood;  and  that  bs  she  survived 

Und  reroluLr  ^^^  *^^  ^^  ^^®  ^^®  ^^^^  of  kin,  the  interest  that  vested  in  him 

to  beir  is  land  became  vested  in  her,  which  entitled  her  perscMial  representative 

or  money. 


to  the  whole  fund  as  money. 


Sect.  VI.  When  produce  from  sale  of  land  resulting  to 
testator's  heir^  is  to  be  considered  land  or  money. 

Ai  to  tbe  real  We  shall  next  consider  the  nature  and  quality  of  the  interest 
SSti^Teir  which  the  heir  of  the  testator  takes  in  the  real  property  re- 
*»««»*>»  salting  to  him,  i.  e,  whether  a^  land  or  money;  for  if  as  land, 
moiwj.  and  he  die  intestate,  it  will  descend  to  his  heir;   but  if  as 

money,  it  will  pass  by  his  will,  or  go  to  his  nett  of  kin  upon 

his  intestacy. 

From  what  has  been  detailed  in  the  preceding  pages  of  this 

chapter,  the  following  conclusions  will  probably  be  found  correct, 

and  are  submitted  to  the  reader's  consideration  under  the  ensuing 

arrangement: 


I.  Where  no 
disposition  is 
made  of  net 
surplus  pro- 
cee«b. 


1.  When  conversion  of  the  real  estate  is  directed  for  particular 
purposes,  and  there  is  no  disposition  of  the  surplus. 

Where  a  testator  devises  his  rksX  estate  in  trust  to  be  sold 
to  pay  debts  and  legacies,  and  dies  intestate  as  to  the  excess, 
his  heir  will  take  it  as  land ;  for  there  being  neither  intention 
to  change  the  nature  of  the  property,  nor  any  disposition  of  it 
beyond  those  purposes,  it  necessarily  retains  its  real  quality  (A). 

So  also,  if  any  of  the  legacies  lapse,  they  will  result  to  the  heir 
as  land ;  for  the  conversion  of  the  real  estate  being  made  for 
specific  objects  only,  and  not  out  and  out,  the  land  retains  its 
primitive  nature  until  called  upon  to  answer  the  particular  pur- 
poses to  which  it  was  subjected  by  the  testator;  if,  then,  any  of 
them  fail,  there  is  no  necessity  for  a  sale  of  so  much  of  the  real 
property,  which  continuing  land,  as  before  observed,  results  in 
that  quality  to  the  heir  (c). 

2.  Wbere  they      2.  When  the  Surplus  of  lands  directed  to  be  sold  for  particular 
are  disposed  of.  purposes  is  disposed  o^  either  alone  or  with  personal  estate. 

If  the  residue  of  the  real  proceeds  be  so  given,  as  to  show  the 
testator  merely  intended  the  residuary  devisee  or  legatee  to 
take  what  remained  after  satis&ction  of  prior  trusts  or  chaiges. 


(b)  3  Bro.  C.C.  143 ;  16  Ves.  191.     judgment  of  Lord  LangdaUy  M.  R. 

(c)  4  Madd.  492;   see  also  the     in  i/er^tfrrf  v.  IJawiOtfl, 5 Bev.  51. 
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and  an  J  of  them  lapse  or  fail,  they  wiU  result  to  the  heir  as  When  produce 
land,  for  the  reasons  before  noticed,  which  entitle  him  to  lapsed  frc™»le  of 

J.         .  .         .  ,  . ,  *^     l»nd  resulting 

mterestSy  where  no  disposition  is  made  of  the  residuary  real  to  heir  is  land 
property  (d>  ^""^"^y- 

And  when  the  surplus  real  proceeds  are  devised  to  one  person,  ^^T^  "*^ 
who  dies  before  the  testator,  and  there  is  no  intention  to  be 
collected  from  the  will  that  the  devisor  meant  a  complete  con- 
version of  his  real  into  personal  estate,  and  to  dispose  of  the 
real  produce  as  personalty,  the  lapsed  residuary  real  proceeds 
will  result  to  the  heir  as  land,  upon  the  same  reasoning  that  a 
Court  of  Equity  gives  him  the  like  produce  where  no  disposition 
is  made  of  it. 

But  when  the  money  arising  from  the  sale  of  freehold  lands.  When  heir  and 
after  answering  pardcidar  purposes,  is  given  to  persons  as  tenants  IJSees  hcidTn 
in  common,  and  one  of  them  dies  during  the  life  of  the  devisor,  it  conmion,  yet 
has  been  decided  that  the  heir  and  surviving  devisees  take  their  ndered  their 
shares  as  moneyy  upon  the  following  presumption ;  that  the  motive  P«"o"«^  csute. 
of  the  testator,  in  making  the  disposition,  was  for  the  convenient 
division  of  the  property  among  the  devisees,  a  purpose  still  con- 
tinuing notwithstanding  the  substitution  of  the  heir  in  the  place 
of  the  deceased  devisee.     Hence,  if  the  net  real  proceeds  were 
given  to  A.  and  B.y  as  tenants  in  common,  and  A.  died  before  the 
testator,  the  heir  of  the  testator  and  B.  would  take  the  whole  as 
money  («). 

The  above  presumption  however  would  fail,  if  both  A,  and  B,  When  the  land 
died  during  the  life  of  the  devisor,  (events  which  would  occasion  ^^^  ^°'*- 
a  total  lapse  of  the  residuary  real  proceeds) ;  because  the  conve- 
nience of  division  no  longer  existing,  and  no  sale  being  necessary 
for  the  accommodation  of  A,  and  -B.,  the  case  becomes  simply 
that  of  a  conversion  of  lands  to  pay  debts,  &c.  without  any  dispo- 
sition being  made  of  the  surplus,  which  we  have  seen  will  result 
to  the  heir  as  land  (/). 

The  decision  of  Sir  John  Leachy  V.  C,  in  Smith  v.  Claxton  (§), 
appears  to  have  been  founded  upon  the  distinctions  before  men- 
tioned. There  Thomas  Smith  bequeathed  his  residuary  personal 
estate,  and  devised  a  part  of  his  freehold  proper^  in  ^K  to  trustees, 
in  trust  to  sell  both  funds,  and  to  pay  his  debts,  funeral  expenses 
and  legacies,  out  of  the  produce,  and  the  residue  to  his  toife.    He 


(d)  Pre.  Chan.  541 ;    1  Ves.  &  (/)  1  Bro.  C.  C.  609 ;    10  V«i. 
Bea.   174;   8  P.  Wms.  20,  22;    4  500,505. 

Madd.  492.  (g)  4  Madd.  484,  493. 

(e)  4  Madd.  493. 
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When  produce  then  gave  the  remainder  of  his  lands  in  i9.  to  trustees,  to  pay  the 

land  resulting    ^®^*®  ^  ^^  ^^  ^^*'  ^^^^»  remainder  to  his  son  and  heir  Thomas 
to  the  heir  is      for  life,  and  to  sell  the  same  ftfter  his  death,  and  pay  the  proceeds 

^^  "'^°^y*  to  Robert  (son  of  Thomas)^  and  all  the  other  children  of  ThoTnaSf 

in  equal  shares ;  their  interests  to  be  vested  at  the  ages  of  twenty- 
one;  but  if  all  of  them  died^  before  taking'  vested  interests,  the 
money  to  arise  from  the  sale  was  to  be  in  trust  for  the  testator's 
sons  Joseph  and  Robert     The  testator  also  gave  to  the  same 
trustees  other  freehold  and  some  leasehold  estates,  in  trust,  after 
discharging  an  annuity,  to  pay  the  rents  to  his  son  Robert  for  life, 
and  then  to  sell  and  pay  the  produce  equally  among  RoberfB 
children  (if  any),  but  if  none,  to  hold  the  money  in  trust  for  the 
testator's  sons  T/wnuu  and  Joseph  in  equal  shares.    The  personal 
estate  being  sufficient  to  satisfy  the  debts,  &c.  so  as  to  render  a  sale 
of  any  part  of  the  freehold  lands  unnecessary,  three  questions 
arose,  and  were  decided  in  consequence  of  resulting  trusts  to  the 
heir  occasioned  by  the  deaths  of  the  testator's  wife,  his  son  Robert, 
and  his  grandson  Robert  the  son  of  Thomas,  during  the  life  of  the 
testator.     The  first  of  those  questions  was,  whether  that  part  of 
the  freehold  estates  in  S.,  the  ultimate  proceeds  from  the  sale  of 
which  were  devised  to  the  wife,  resulted  to  the  heir  as  land  or 
money ;  and  the  Court  held  (upon  the  principle  before  stated 
in  the  supposed  case  of  a  devise  to  orte  person  of  the  surplus  real 
produce  which  lapsed  by  his  death)  that  the  heir  took  as  land  so 
much  of  the  real  proceeds  as  were  intended  for  the  wife.     With 
respect  to  the  second  question,  viz.  in  what  quality  the  remainder 
of  the  real  estate  in  S.  resulted  to  the  heir  first  by  the  death  o£ 
Robert  the  grandson  and  only  child  of  Thomas,  and  then  by  the 
death  of  Robert  son  of  the  testator,  to  whom  and  Joseph  the  pro- 
duce from  a  sale  was  ultimately  devised  in  common,  it  was  decided, 
upon  the  reasoning  before  stated  as  applicable  to  such  a  case  (A), 
that  the  heir  took  Roberfa  (the  son's)  intended  share  as  money. 
The  like  decision  was  made  on  the  third  question  that  arose  upon 
the  devise  of  real  proceeds  to  Thomas  and  Joseph  in  common, 
( Thomas  having  died  without  children,  after  surviving  the  devi- 
sor), and  which  was,  in  what  quality  Thomas  as  heir  took  the 
moiety  of  those  proceeds :   and  the  Court  declared,  upon  the 
principle  which    decided  the  second  question,  that  the  share 
belonged  to  him  as  money  (t). 


(A)  Ante,  p.  544,  545.  C.  C.  S6 ;  Wright  v.  Wright,  16  Ves. 

(t)  The  other  cases  upon  this  sub-      18S ;  Jones  ▼.  Mitchell,  1  Sim.  &  Sta. 

ject  are  Heivitt  y.   Wright,  1  Bix).      290;  Dixon  y.  Dawson,  2  Sim.   & 
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In  the  late  6&se  of  Dixon  v.  Dawson,  Sir  John  Leaeh,  V.  C,  When  produce 
observed,  "  I  adhere  to  the  principles  which  I  stated  in  the  case  ^"j^t-l. 
of  Smkh  V.  Claxtan,  that  where  th«  whole  land  is  properly  sold  to  the  heir  it 

by  the  trustees,  and  there  is  only  a  partial  disposition  of  the  pro-  ^^^^^7* 

duce  of  the  sale,  there  the  surplus  belongs  to  the  heir  as  money, 
and  not  as  land ;"  and  his  Honor  declared  that  the  surplus  in 
the  case  before  him,  therefore,  belonged  to  the  personal  represen* 
tative  of  PhiUp  Dieofi,  the  heir. 

3.  It  was  an  observation  of  the  Court  in  the  case  of  Smith  v.  Election  of 
Claztony  that  the  heir  and  Joseph  might  have  agreed  to  take  the 
land  in  its  primitive  and  natural  state:  a  right  of  which  there  is 
no  doubt  The  effect  of  such  their  election  would  have  been  to 
dischai^  the  land  fix>m  the  nature  of  personalty  impressed  upon 
it  by  the  operation  of  the  will ;  and  the  share  of  each  would  have 
descended  to  his  heir  or  passed  by  his  will  as  real  estate  {jy 
Slight  circumstances  will  be  sufficient  to  effectuate  the  above 
purpose,  and  notwithstanding  the  dictum  of  Lord  Hardwicke  to 
the  contrary  (A),  even  parol  declarations  (t) ;  yet  trivial  as  they  Parol  deelam- 
may  be,  it  is  necessary  that  they  clearly  indicate  the  intention  of  ^^^' 
the  parties  to  accept  and  enjoy  the  fund  as  real  property  (tw).  If, 
then,  lands  be  devised  to  trustees  to  sell  and  divide  the  proceeds 
between  A.  and  B.,  and  the  heir  of  the  testator  become  entitled 
to  A.^s  share  by  lapse,  and  the  heir  and  B.  do  no  other  act, 
expressive  of  their  intention  to  take  their  shares  as  realty,  but  by 
entering  upon  and  occupying  the  property,  the  case  of  Kirkman 
V.  Miles  (n)  purports  to  be  an  authority  that  the  land  wDl  be  the 
personal  estate  of  the  heir  and  S. 

But  in  Dames  v.  Ashford  ((?),  where  a  person  entitled  to  elect, 
after  consulting  his  solicitor  as  to  his  right,  took  possession  of 
the  title  deeds,  so  that  no  sale  of  the  property  could  have  been 
carried  into  effect  without  his  consent,  the  Court  held  that  this 
Was  an  election  to  take  the  property  as  land. 


8tii.  840 ;    Daifef^Dart  v.  CoUman,  581 ;  7  Bro.  Pari.  Ca.  558,  8vo.  ed. 

12  Sim.  610;  Carrv.  CoUifu,  7  Jur.  (n)  13  Yes.  388.    In  reference  to 

165.  the  powers  of  one  of  several  joint 

(j)  3  Atk.  447 ;  1  Bro.  C.  C.  286 ;  owners  to  change  the  character  of 

8  Yes.  236 ;  2  Meriv.  581.  property  subject  to  a  trust  for  con- 

(k)  Bradish  ▼.  Oee,  Amb.  229.  version,  see  Triquet  v.  Thornton^  18 

(0  2  P.  Wms.  174 ;  1  Bro.  C.  C.  Yes.  845 ;  Hewitt  v.  Wright^  I  Bro. 

236 ;    8  Yes.  286 ;    19  Yes.   109 ;  C.  C.  86. 

7  Bro.  Pari.  Ca.  557.  (o)  14  Law  J.,  N.  S.  Ch.  478. 

(m)  12  Yes.  165 ;  2  Meriv.  521, 
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or  money. 
Election. 


Wben  derisees  In  EWott  V.  Fisher  (p),  real  estate  was  devised  to  the  testator's 
»inf  ]l«<2r"  daughter  for  life,  and  after  her  death  to  be  sold  by  his  trustees, 
take  it  at  land  and  the  proceeds  divided  an^png  all  bis  daughter's  children  share 
—  and  share  alike.  One  of  the  children  71,  died  in  his  mother's 
lifetime,  and  by  liis  will  gave  to  his  son  all  his  share  of  the  estate 
as  willed  to  him  by  his  grandfather,  subject  to  his  mother's  life 
interest,  and  he  appointed  the  plaintiff  his  executor :  the  question 
was,  whether,  regard  being  had  to  the  will  of  the  grand&ther, 
the  estate  was  to  be  considered  as  converted  into  personalty  or 
not.  Sir  JL  ShadweU,  V.  C,  held,  that  the  son  took  his  share  of 
the  estate  as  personalty  in  reversion  expectant  on  hb  mother's 
death,  and  that  therefore  the  plaintiff  was  entitled  to  it  as  his 
personal  representative. 


ElectMm  of. 
Of  deviieei. 


Inftncj. 


Coverture. 


Sect.  VII.  When  the  devisees  of  the  real  produce  take  it 

as  land  or  money. 

What  has  been  said,  in  regard  to  the  testator's  heir  and  sur- 
viving devisees,  equally  applies  to  instances  where  there  is  no 
lapse,  but  the  devisees  of  the  real  produce  survive  the  devisor ; 
and  the  case  of  Exrhman  v.  Miles  is  one  of  that  description. 
There  the  devisees  of  the  money  to  arise  from  the  sale  of  freehold 
property  entered  and  continued  in  possession  of  the  estate  for 
two  years;  and  Sir  WiUiam  Grant  was  of  opinion,  that  the 
period  was  too  short  to  presume  an  election  (q). 

In  Van  v.  Bamet  (r),  Lord  Eldon  remarked  that  it  was  not 
tK)mpetent  for  an  infant  to  make  election. 

It  appears  also,  from  the  case  of  Oldham  v.  Hughes  {s\  that, 
without  the  interposition  of  a  Court  of  Equity,  coverture  is  a 
disability  to  a  woman's  electing  to  change  the  nature  of  her 
property. 

But  in  May  v.  Roper  {t\  a  married  woman,  being  entitled  to  a 
share  of  the  proceeds  of  real  estate  directed  to  be  sold,  joined 
with  her  husband  in  levying  a  fine  of  her  share ;  it  was  decided 
that  the  wife  was  barred  of  her  equity  to  a  settlement ;  a  similar 
result  would  follow  from  a  deed  by  the  husband  and  vnfe  under 
the  3  &  4  Wm.  4,  c  74,  ss.  77,  79. 


{p)  12  Sim.  505 ;  see  also  TUy 
V.  SmiOi,  1  Coll.  (C),  434. 

is)  Upon  this  species  of  presamo- 
tion  see  obserrations,  7  Bro.  Pari. 
Ca.  559,  Sto.  ed. 

(r)  19  Yes.  109 ;  see  also  Earlom 


Y.  Saunders^  Ambl.  241 ;  Carr  ▼• 
EUison,  2  Bro.  C.  C.  65. 

(«)  2  Atk.  453;  see  also  Cm- 
ningkam  v.  Moody ^  1  Yes.  sen.  174. 

(0  4  Sim.  360. 
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Neither  can  a  lunatic  make  such  election  (tc). 

When  a  residuary  legatee  takes  the  proceeds  from  the  sale  of  I^cj  duty. 
lands  as  money,  under  the  operation  of  the  will,  his  election  to  ^^,***^'^'*** 


race 


take  the  estate  as  land  wiU  not  prejudice  the  right  of  the  crown  from  sale  of 
to  the  l^acy  duty  imposed  by  the  55  Geo.  3,  ch.  184,  sched.  3,  i^^  '^  money. 
upon  the  dear  residue  of  money  to  arise  from  the  sale  of  real  Legtcy  duty, 
estates. 

That  point  was  settled  in  the  Attorney  General  v.  Holford  {v\ 
by  the  Court  of  Exchequer.  Gearffe  Bogg  devised  and  bequeathed 
to  trustees  all  his  estate,  freehold,  leasehold,  or  otherwise  deno- 
minated, consisting  in  part  of  a  share  in  the  New  River  water- 
works (which  was  freehold),  upon  trust  to  make  an  immediate 
sale ;  and  he  declared  that  the  profits  should  be  deemed  part  of 
the  residue  of  his  estate  thereafter  disposed  of,  or  go  in  aid  (if 
necessary)  of  the  rest  of  his  property  in  discharge  of  legacies : 
and  after  bequeathing  certain  legacies,  he  gave  the  residue  of  his 
estate  and  effects,  whatsoever  and  wheresoever,  to  Jodah  Holford^ 
his  heirs,  ezecutorEf,  &c  The  personal  estate  was  more  than 
sufficient  to  pay  the  debts  and  legacies.  And  the  question  was, 
whether,  as  Holford  chose  to  take  the  New  River  share  as  realty 
his  election  should  defeat  the  legacy  duty;  and  the  Court 
decided  in  the  negative,  upon  the  principle  that  the  fund  was  in 
Equity  absolutely  converted  into  personal  estate  by  the  will; 
and  that,  although  Holford  might  prevent  a  sale  by  electing  to 
take  the  share  as  it  was,  yet,  it  being  money,  which  would  go  to 
his  personal  representatives  if  no  such  election  were  made,  the  . 
exercise  of  that  power  could  not  be  permitted  to  disappoint  the 
duty  which  would  attach  upon  the  proceeds  received  by  Holford 
from  a  sale  of  the  property,  which,  so  far  as  regarded  the  duty, 
ought  to  be  considered  as  made. 


(«)  Ashhy  V.  Palmer^  1  Meriv.  296. 

(v)  1  Price,  426,  485,  and  see  Ado.  Oat.  v.  Eam$a^»  TVwCMt,  2  Cr.,  M. 
SiBo».2IU,n.;  WmmuanY.Adv.  OetLlOCL^Fin.  1. 
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CHAPTER  X. 

Of  vested  Legacies  payable  out  of  the  Personal  Estate. 

It  will  be  attempted  in  this  chapter  to  ascertaia  the  circum- 
fitancesy  under  which  a  legacy  will  be  vested  or  contingent, 
i  e.  when  the  interest  of  the  legatee  will  be  so  fixed  as  to  be 
transpaissible  to  his  peraonal  representative,  although  he  die  before 
the  period  arrives  for  payment  of  the  money ;  or  when,  from  the 
terms  of  the  bequest,  or  from  the  uncertainty  of  the  evenly  upon 
which  the  legacy  is  made  payable,  no  immediate  interest  passes 
to  the  legatee,  but  his  title  to  the  legacy  depends  upon  his  being 
in  a  condition  to  receive  it  when  due. 

In  discussing  these  subjects,  the  following  arrangement  will  be 
Adopted: 

Sect.  I.  When  the  gift  of  a  Legacy  is  immediate^  and 
no  time  appointed  for  payment  of  it. 

SjscT.  II.  When  the  gift  of  the  Legacy  is  immediate^ 

.and  the  payment  of  it  postponed  to  a  fu- 
ture period,  whether  definite  or  uncertain. 

I.—  When  the  kffocy  will  be  w»ferf— 

Ji  when  directed  to  be  paid  at  twenfynmey — Or 

At  the  death  of  a  pdrtictdar  person, — Or 

At  the  end  of  a  particular  term, — Or 

So  soon  as  debts  are  paid, — Or 

So  soon  as  the  executors  shall  possess  sufficient 

assets, — Or 
So  soon  as  particular  lands  are  sold, — Or 
So  soon  as  the  personal  residue  shall  be  laid 

out  in  the  purchase  of  lands. 
% —  fFlien  not  vested. 

Sect.  III.  Where  there  is  no  immediate  express  gift  of 

the  Legacy  distinct  from  the  time  ap- 
pointed for  its  payment. 

First. — When  contingent  from  the  effect  of  con- 
ditional words. 

Second. — When  vested  in  consequence  of  those 
words  not  having  been  used  by  tes- 
tators in  a  conditional  sense. 
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1. — When  ihe  legacy  is  given  to  a  irusteey  parent  or 
guardian  for  the  legatee  at  a  particular  time 
and  to  be  managed  or  applied  far  his  mainr 
tenance  or  benefit, — Or 

2. —  Where  the  intermediate  interest  is  not  given  far 
the  use  or  benefit  of  the  legatee,  but  to  another 
person,-^ 

During  the  legatees  minority, — Or 

UntU  particular  purposes  are  Ju^fiUed, — Or 

During  life; — and  then 

In  REifAiNDEB  to  the  legatee. 

3. — Exceptions  to  the  general  rule  of  a  remainder  and 
particular  interest,  or  estate  vesting  at  the  same 
time,  upon  the  intention  of  testators. 

Sect.  IV.  Of  the  vesting  in  interest  and  transmissi- 

bility  of  contingent  executory  Bequests. 

Sect.  V.   Effect  upon  the  vesting  and  devesting  of 

Legacies,  when  they  are  subjected  to  a 
limitation  over  on  the  happening  of  a 
particular  event.     And — 

1. — Where  the  gift  is  immediate,  with  a  limitation 
to  "  survivors^  upon  the  death  of  any  of  the 
legatees  under  twenty-nme,  ^c. 

2. —  Where  the  event,  upon  which  a  legacy  is  given 
over,  is  so  imperfectly  conceived  and  expressed, 
as  to  render  the  testator's  intention  mere  con- 
jecture or  impracticable  to  perform. 

3. — Where  the  limitation  over  is,  if  the  legatee  die 
before  receipt  of  the  money,  or  befote  the  sale 
of  an  estate. 

4. — Where  the  limitation  over  is,  in  case  of  the  death 
of  the  legatee  generally. 

5. — Where  the  limitation  over  is,  '*  in  case  the  legatee 
die  unmarried,  and  without  having  children  or 


issue. 


6. —  Where  the  contingencies,  upon  which  legacies  are 
limited  over,  were  held  not  to  have  happened,  so 
as  to  devest  the  interestsjirst  given  ;^*— And 
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7. — Construction  of  the  words  *^ payable^  Sfc,  in 
reference  to  the  event  introducing  a  limitaiiah 
over  of  legacies  or  portions,  as,  if  any  of  the 
legatees  die  before  their  shares  become  payabky 
or  payabky  assignable ,  and  transferable. 

First. — Of  Lega/nes. 
Second. — Of  Portions. 

Sect.  VI.  Effect  of  Powers  of  Appointment  on  the 

vesting  and  devesting  of  Legacies  and 
Portions. 

1. — Where  the  power  is  merely  to  ascertain  the  shares 
each  legatee  is  to  take. 

2. — Where  the  gift  depends  upon  an  execution  of  the 
power. 

Sect.  VII.  As  to  vesting  generally. 

1. — Instances  of  vested  interests  determining  with  the 
lioes  of  the  legatees^  and  not  transmissible. 

2. — When  the  word  *^  survivors^  construed  the  same 

as  ^^  others^  in  favour  of  vesting. 
S.'^  Where  a  legacy  is  directed  to  be  sunk  in  the 

p^irchase  of  an  annuity. 
[  4. — Where  a  Ugcuy  is  given  generally  ^*to  be  at  the 

disposal  of  the  legatee^ 
5. —  Where  a  legacy  is   expressed  to  be  given   to 

answer  a  particular  purpose  for   the  benefit 

of  the  legatee^  which  purpose  is  disappointed 
Jt      -^^  <?annof  take  effect. 

A4?^^fJ^T /^^f*  iie^2rl  fU  ,mntC  £A.en^  ^        . 

c      T  tin,    :i  "^^^^^^^ 

Sect.  L  When  the  gift  of  a  Legacy  is  irmaediate^  and  no 

time  appointed  for  payment  of  it. 

In  bequests  to  individuals,  without  specifying  the  periods  when 
the  money  is  to  be  received,  it  is  payable  at  the  end  of  a  year 
next  after  the  testator's  death.  This  allowance  to  executors  and 
administrators  is  merely  for  convenience,  in  order  that  the  debts 
entitled  to  a  priority  to  legacies,  may  be  ascertained,  and  the 
personal  representatives  of  the  testator  may  be  acquainted  with 
the  amount  of  the  assets,  so  as  to  be  able  to  make  a  proper  dis- 
tribution of  them.  This  delay  of  payment  being  adopted  as  a 
necessary  and  convenient  arrangement  for  the  due  administration 


Yeitod. 
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of  the  estate^  and  for  no  other  purpose^  will  not  prevent  the  Wbere  tfae^ 
legacies  from  vesting  at  the  death  of  the  testator  (a).     Hence,  if  !La""^'***'f 
a  fund  be  given  to  the  children  of  A.  those  living  when  the  iMtyment  men- 
testator  died  will  take  vested  interests  in  it,  which  will  entitle  ^^^  ' 
the  personal  representatives  of  such  of  them  as  happen  to  die 
within  the  year  after  the  testator's  decease  to  their  shares.     The 
cases  upon  this  subject  are  collected  in  the  second  chapter  of  this 
work,  which  treats  of  the  "Description  of  Legatees,"  and- the 
periods  when  they  are  required  to  be  in  esse  for  the  purpose  of 
taking  under  the  description  (b). 

Sect.  II.  When  the  Bequest  is  immediate,  and  payment 

of  the  legacy  is  alone  postponed. 

Courts  of  Equity  not  being  possessed  of  exclusive  jurisdiction  where  the  gift 
in  testamentary  matters,  but  the  Ecclesiastical  Court  holding  |J^"®^"J^' 
a  concurrency  with  them  on  subjects  of  this  nature,  have,  in  alone  poet- 
order  to  preserve  uniformity  of  decision,  adopted  some  of  the  P®"*"* 
rules  of  the  latter  tribunal,  which  were  taken  or  borrowed  from 
the  Roman  law.     In  consequence  of  this  adoption.  Courts  of 
Equity  have  established  a  positive  rule  of  construction. 

1.  That  when  a  legacy  is  given  to  a  person  to  be  paid  or  pay^  Legacy  given 
abk  at  or  when  he  shall  attain  the  age  of  twenty-one,  or  at  a  ^^  j^^j^'^^J^' 
future  definite  period,  the  interest  in  the  legacy  shall  be  considered  uro  when 
to  be  vested  in  the  legatee  immediately  upon  the  testator's  death,  ^••*^* 
as  debitum  in  preesenti  sohendum  in  futaro^  the  time  being  only 
annexed   to  the  payment^  and  not  to  the  gift  of  the  legacy. 
Hence  it  appears,  that  if  the  legatee  happen  to  die  before  the  day  As  when  the 
of  payment  arrives,  his  assignee  or  personal  representative  will  *>™«  ?fp»y-. 

r  J  'OK  r  mentis  certain; 

be  entitled  to  the  legacy  (c). 

Thus  in  Bciger  v.  MacheU{d\  the  testatrix  gave  her  residuary  as  at  twenty- 
estate  to  Catherine,  the  daughter  of  James  Winter,  and  to  the  ^^* 
legitimate   children  of  her  (the   testatrix's)  brothers  John  and 


(a)  10  Yes.  13,  and  see  Lucas  t. 
Carline,  2  Beav.  367. 

(b)  AntCy  Chap.  11.  ilect.  i.,  pp.  30 
—52 ;  1  Ball&Beat.  459 ;  2 Atk.  122 i 
2  Yea.  sen.  209 ;  1  Bro.  C.  C.  532, 
in  notU ;  2  Bro.  C.  C.  658,  and  2  Cox, 
190 ;  1  Dick.  344. 

(c)  In  the  CitfU  Code  we  find  the 
rule  laid  down  in  these  words :  **  Ex 
his  verbis,  do,  lego,  jSAesb  Severins 


filesB  mesB  et  secundsB  decern,  qnsB 
legata  accipere  debebit,  cum  ad  legi- 
timum  statum  penrenerit ;  non  con- 
ditio fidei  commisso  vel  l^ato  inserta ; 
sed  petitio  in  tempus  legitime  dilata 
videtur  ;**    Lib.  6,  tit.  53,  sect.  y. 

(d)  6  Yes.  509 ;  see  also  Stapleton 
V.  CheaUs,  Pre.  Ch.  317,  S,  P.; 
Haynes  v.  Ridington,  1  Jo.  &  Lai. 
589,  a  case  of  marriage  articles. 


554 


Wbero  the  gift 
18  immediate, 
and  payment 
alone  post* 
poned. 

Wlienveited. 
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Or  at  thedeath 
of  a  puttenlar 
person. 


Or  at  the  end 
of  an  ^pren- 
tiooship; 


James  Snowden^  in  equal  shares^  the  proportions  of  sons  with 
the  interest  or  accumulations,  to  be  paid  at  their  ages  of  twenty^ 
one,  and  those  of  daughters  at  twenty-one  or  marriage,  after 
deducting  what  might  have  been  expended  in  their  maintenance 
or  advancement  in  the  world.  John  Snawden  had  no  issue,  bat 
James  died  leaving  two  sons,  neither  of  whom  attained  the  age  of 
twentj-one.  And  the  question  was,  whether,  notwithstanding 
that  circumstance,  two-thirds  of  the  residue  vested  in  them,  so  as 
to  be  transmissible  to  their  legal  personal  representatives.  And 
Lord  Rossbpi  was  of  opinion,  that  the  two  sons  took  vested  inter- 
ests, remarking,  that  the  present  was  a  mere  bequest  of  the 
residue  of  penBonal  estate,  payable  at  twentyK)ne,  so  that  the 
rule  as  to  vesting  must  take  place,  which  was  not  prevented 
by  the  addition  of  a  direction  that  maintenance  should  be 
deducted  (e). 

So  in  Jackson  v.  Jajckson  {/),  a  testator  bequeathed  to  his  son 
IL  400il  ^*  to  be  paid  to  him  at  the  end  of  one  year  next  after  his 
(the  testator's)  death ;  and  the  further  sum  of  \00l  at  the  death 
of  his  (A's)  mother.  R.  having  died  before  his  mother,  the 
question  was,  whether  he  took  a  vested  interest  in  the  lOOiL ; 
and  Lord  Hardwicke  determined  in  the  affirmative,  observing, 
that  the  legacy  of  that  sum  was  plainly  vested,  and  the  time  of 
payment  only  postponed;  for  the  former  words  "to  be  paid^ 
were  to  be  carried  on,  as  they  would  clearly  be,  if  turned  into 
any  other  language. 

So  in  Farmer  v.  Francis  (g),  where  the  residue  of  real  and 
personal  estate  was  given  to  all  the  children  of  ^.,  who  should  be 
living  at  the  death  of  the  survivor  of  B.  and  C,  equally  amongst 
them,  to  be  divided  when  and  «s  they  should  respectively  attain 
the  age  of  twenty-four  years.  Sir  John  LecLch^  V.  C,  decided, 
that  dl  the  children  of  ^.  Uving  at  the  death  of  the  survivor  of  J7. 
and  (7.  took  absolutely. 

Also  in  Sidney  v.  Vaughan  (Ji)y  Mrs.  Evans  bequeathed  to 
Edward  Vaughan  lOOZ.  to  be  paid  to  him  within  six  months  after 
he  should  have  fuUy  served  out  his  apprenticeship,  to  which  he 
was  then  bound.  Edward^  instead  of  serving  his  time,  ran  away 
from  his  master,  and  died  intestate  after  the  period  of  his 
apprenticeship  expired.     The  legacy  was  claimed  by  his  admini»- 


(e)  Fuiff  13  Yes.  lis,  and Br0M2cm 
V.  Tvgman,  3  Myl.  &  K.  289. 
(/)  1  Ve«.  sen.  217. 
Ig)  2  Sim.  &  Stu.  505,  S.  C; 


2  Bing.   151,   and    see    Kevem  v. 
WUUamSj  5  Sim.  171. 
(A)  2  Bro.  Pari.  Ca.  254,  Svo.  ed. 
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tratrix,  upon  the  ground  that  Edtoard  took  a  vested  interest  in  it  whero  tbe  ^ 
from  the  death  of  the  testatrix,  as  the  gift  and  time  of  payment  jjjj^*^  gjjj' 
were  diatinct :  and  of  this  opinion  was  the  Court  of  Chancery  alone  post- 

of  Great  Sessions    for    the  counties  of  Glamorgan^  &c.   and  ?^? 

decreed  the  legacy  with  interest^  to  the  administratrix,  from  the  ^**"  verted. 
end  of  six  months  after  the  expiration  of  the  term  of  Edwardts 
apprenticeship;  a  decree  which  was  confirmed  by  the  House  of 
Lords. 

The  construction  will  be  the  same,  if  the  payment  of  the  or  after  m- 
l^acies  be  expressly  postponed  until  the  testator's  debts  be  dis-  ««»»«^<1«»>^V 
charged;  for  in  this  there  is  no  contingency,  the  time  is  easily 
ascertained;  and  the  direction  is  no  more  than  what  the  kw 
would  have  ordered  without  it,  since  legacies  are  only  payable 
after  the  satis&ction  of  debts  (i). 

So,  if  the  testator  declare  that  the  legacies  are  not  to  be  paid  w  realiation 
or  enjoyed  until  the  executors  have  realized  his  estate.  Here, 
again,  no  inference  arises  that  the  legacies  were  not  to  vest  until 
realization  of  the  property,  but  the  time  of  payment  or  enjoyment 
alone  is  referred  to;  which  is  a  necessary  event,  capable  of  being 
reduced  to  a  certainty.  A  Court  of  Equity  has  said,  it  is  the 
best  general  construction  (for  there  may  be  exceptions  as  shown 
afterwards)  to  consider  the  interests  vested  and  in  hand,  though 
strictly,,  not  collected  for  the  purpose  of  enjoyment,  as  between 
particular  interests  and  the  capital,  and  the  Court  wiU  not  con- 
jedure  in  favour  of  an  intention  against  the  general  rule  (J  \ 

Accordingly  in  GuskeU  v.  Harmon  (A),  Lord  EUon  thought,  in 
opposition  to  Sir  fFtlUam  Grants  that  the  will  did  not  afford 
sufliciendy  clear  evidence  of  the  testator's  intention  to  postpone 
the  vesting  of  the  bequests  until  the  property  was  collected  and 
received. 

In  Stuart  v.  Bruere  (/),  the  intention  to  postpone  the  vesting  or  after  a  sale 
till  a  sale  of  the  estate  was  doubtftil,  for,  although  there  were  ^ 
expressions  pointing  to  an  accumulation  of  the  rents  until  the 
sale,  yet  npon  the  whole,  it  was  amtiigvjous  whether  the  inten* 
tion  was  to  postpone  the  enjoyment  of  the  tenant  for  life  of  the 
produce  to  the  increase,  for  the  benefit  of  the  remainder-man,  of 
the  capital,  of  which,  ^t  some  time  or  other,  the  former  was  to  have 
the  enjoyment  That  time,  however,  was  not  clearly  exjnressed. 
There  was  nothing,  therefore,  to  control  the  rule,  '^  that  what 


(0  See  infra,  p.  560.  (/)  6  Yes.  529,  in  noti^  and  see 

O')  llVes.  498.  Faulkner   v.    HoUingnoorthy    stated 

(A)  6  Yes.  159;  11  Yes.  489.  8  Yes.  558. 
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Where  tbe  gift  is  directed  to  be  done  is  to  be  considered  as  done ;"  so  that  the 

md""*m^'     tenant  for  life  was  held  entitled  from  the  decree  (m> 

alone  pott-  The   same   observations  apply  to   the   cases  of  EhtwMe  ▼. 

^°    MarUandCn),  and  SitweU  v.  Bernard  (o\  where  the  residue  of 

^^  personal  property  was  directed  to  be  laid  out  in  the  purchase  of 
m^Z^  real  estates,  to  be  settled,  &c.  In  neither  of  those  cases  the 
shoved  be  laid  testator  expressed  in  plain  and  direct  terms  what  was  his  inten- 
cbaMoflmdl  ^o'^*  ^  ^^  latter  case,  a  considerable  difference  arose  from 
the  direction  for  accumulation,  and  to  invest  the  produce  in  the 
purchase  of  lands  to  be  settled.  But,  upon  the  whole  will,  it  was 
very  dovbtftdy  whether  the  words  were  inserted  with  any  deli- 
berate purpose  of  fixing  the  period  at  which  the  enjoyment  was 
to  commence,  but  postponing  it  till  all  the  personal  estate  could 
be  called  in  and  laid  out  Such  a  doubtful  consdruction  was 
therefore  insufficient  to  control  the  rule  of  immediate  vesting ; 
and  in  each  case  the  interests  were  holden  to  have  vested  at  the 
death  of  the  testator  (p) ;  Lord  Eldon  observing  in  the  latter, 
he  would  struggle  for  any  construction  rather  than  adopt  that, 
which  not  from  dilatoriness  of  the  trustees,  but  only  fix)m  cir- 
cumstances to  which  probably  the  testator  did  not  advert,  had  a 
tendency  wholly  to  disappoint  his  intention  as  to  the  beneficial 
enjoyment  {q). 

In  Packham  v.  Oregory  (r),  residuary  personal  estate  was 
bequeathed  to  trustees  upon  trust  to  sell,  get  in  and  invest  it^  and 
pay  the  interest  to  the  testator's  wife  during  widowhood,  and 
upon  her  death  or  marriage  to  pay  and  divide  the  whole  of  the 
trust  fund  unto  and  equally  amongst  all  and  every  the  testator's 
nephews  and  nieces,  share  and  share  alike,  within  six  months 
after  they  became  entitled  thereta  Sir  James  ffiffram,  Y.  C, 
held,  that  the  representatives  of  one  of  the  nephews  who  died  in 
the  lifetime  of  the  tenant  for  life,  were  entitled  as  his  share, 
vested  on  the  death  of  the  testator.  In  remarking  upon  the 
words,  **pay  and  dimde^  his  Honor  referred  to  his  decision  in 
Leeming  v.  Sherratt  (s),  in  which  he  had  carefiiUy  considered  the 
effect  of  those  records,  and  to  the  opinion  there  expressed  he 
still  adhered,  and  he  observed,  that  the  authorities  confirmed  his 
view  that  there  was  no  magic  in  the  words,  pay  and  dioide*  His 
Honor  fiurther  stated  the  distinction  to  be,  that  where  the  gift 


(m)  8  Ves.  557.  {q)  6  Ves.  541. 

(n)  6  Ves.  528,  in  notis.  (r)  4  Hare,  396. 

(p)  Ibid.  522.  (#)  2  Hare,  34. 
0>)  See  8  Ves.  557. 
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is  to  a  person  at  twenty-one,  or  on  the  happening  of  a  certain  Where  the  gift 
event,  as  in  Leake  v.  Robinson  {t\  there  if  the  party  claiming  J^'",!J!^j^' 
cannot  bfiog  himself  within  the  particular  description  of  the  postponed, 
persons  entitled,  he  cannot  take  the  benefit,  for  there,  there  was     When  not 
no  gift  until  the  time  of  payment ;  but  if  upon  the  whole  bequest,       ^ 
it  appears  the  future  gift  is  only  gostponed  to  let  in  some  other 
interest,  there  the  gift  is  vested,  but  the  payment  only  postponed :  , . 

and  his  Honor  mentioned  with  approbation,  the  distinction  as 
stated  by  Mr.  Jarmauy  in  his  Treatise  on  Wills  (tt).  That  author 
in  the  passage  referred  to,  remarks  that  even  though  there  be  no  • 

other  gift  than  in  the  direction  to  pay  or  distribute  in  futuro^ 
yet  if  such  payment  or  distribution  appear  to  be  postponed  for 
the  convenience  of  the  fund  or  property,  the  vesting  will  not  be 
deferred  until  the  period  in  question. 

It  is  further  observable  that  a  gift  in  terms  importing  a  present  Notwitfafttnd- 
vested  interest  with  a  postponed  time  of  payment,  is  not  made  if*,^^^i*^ 
contingent  by  a  direction  to  accumulate  until  the  time  of  payment  until  time  of 
arrives  (r>  Payment 

Such  is  the  well  established  rule  of  construction,  when  an  im- 
mediate bequest  is  made  to  one  or  more  persons,  and  the  payment 
or  enjoyment  of  it  is  postponed  to  a  future  dffivitt  period;  the 
gift  being  distinct  from  the  time  appointed  for  the  legatee  to 
receive  his  legacy.  But  this  rule  is  always  subservient  to  the 
intention  of  testators. 

2.  If,  therefore,  upon  sound  construction  of  a  will,  it  appear  Not  where  oon* 
that  the  testator  meant  the  time  of  payment  to  be  the  period  at  ^ii-f^text 
which  a  legacy  should  vest,  although  it  be  given  in  terms  of 
immediate  bequest,  with  a  direction  for  payment  to  the  legatee 
at  twenty-one,  or  other  defiuite  period,  and  so  far  within  the 
rule  of  vesting,  which  has  been  considered;  yet  the  case  will 
form  an  exception  to  such  rule,  and  the  legatees  living  to  attain 
the  age  of  maturity,  or  other  period  of  payment  is  of  the  essence 
of  the  bequest ;  for,  if  he  previously  die,  he  will  have  taken  no 
interest  in  the  legacy  to  transmit  to  his  personal  representative. 
The  following  case  is  an  illustration  of  the  above  proposition. 

In  Mackell  v.  Winter  (tr),  Mrs.  Snowden  bequeathed  her  resi-  1.  Intunce  of 
duary  estate  to  her  two  grandsons,  and  to  her  granddaughter,  '^^  tilhero  me 
Catherine  Winter,  in  equal  proportions ;  the  shares  of  grandsons,  *>"•  ofpaj- 

'  twenty-one. 

(0  2  Mer.  368.  Blease  v.  Burgh,  2  Beav.  226 ;  see 

(ii)  1  Vol.  p.  763.  also  Greet  v.  Greet,  5  Beav.  123.  ^ 

(r)  Per  Lord  La^igdale,  M.  R.,  in  (w)  3  Yes.  236,  536. 
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Whero  the  gift  witb  the  interest  or  accumulationsy  after  deducting  maintenance 
MdpaymOTt'     ^^^  education,  to  be  paid  to  them  at  their  ages  of  twenty-one; 
postponed.        and  the  share  of  her  granddaughter,  with  the  interest  or  accu- 
mulation, to  be  paid  to  her  at  twenty-one,  or  marriage.    The 
testatrix  empowered  her  executors  to  apply^  at  their  discretion, 
a  part  of  the  interest  of  the. grandsons'  shares  for  their  main- 
tenance and  preferment;  and  declared,  that  if  her  granddaughter 
died  under  twenty-one,  and  unmarried,  her  residuaiy  share,  with 
the  accumulated  interest,  should  be  equally  divided  between  the 
two  grandsons ;  but  in  case  of  either  of  their  deaths,  the  whole 
should  be  paid  to  the  survivor ;  and  if  either  of  them  died  under 
twenty-one,  the  survivor  should  take  his  share ;  and  in  case  both 
grandsons  died  under  twenty-one,  and  her  granddaughter  under 
that  age,  and  unmarried,  the  whole  of  their  respective  shares, 
with  the  accumulations,  were  to  be  paid  to  the  testatrix's  nephew, 
John  Bandy;  and  in  case  of  bis  death  to  his  children,  &c.     The 
granddaughter  attained  twenty-one,  but  the  two  grandsons  died 
under  that  age;  and  the  personal  representative  of  the  survivor 
claimed  two-thirds  of  the  residue  under  the  limitation  to  the 
surviving  grandson  contained  in  the  will,  contending  that  the 
grandsons  took  vested  interests  in  the  two-thirds,  under  the 
positive  rule  before  mentioned ;  the  time  of  payment  not  being 
annexed  to  the  substance  of  the  gift,  and  Lord  Alvanley  was 
of  that  opinion,  and  so  decided;  but  Lord  RossJyn  reversed  the 
decree  on  appeal,  upon  the  principle,  that  the  contents  of  the 
will  sufficiently  indicated  the  testatrix's  intention,  that  none  of 
her  grandchil(h«n  should  take  vested  interests  before  they  became 
entitled  to  receive  their  respective  shares  of  the  residue.     And 
his  Lordship,  upon  the  clearness  of  such  intention,  declared,  that 
the  granddaughter  was  entitled  to  the  whole  residue,  although  the 
shares  of  the  grandsons  were  not  expressly  given  to  her  upon 
their  dying  under  twenty-one ;  thus  raising  by  implication  cross 
remainders  among  them. 

The  reasons  of  Lord  RossJyrCs  opinion  appear  to  have  been 
these:  he  considered  the  plan  of  the  will  as  manifesting  the 
testatrix's  intention,  first,  to  provide  for  her  three  grandchildren, 
and  contingently  for  her  nephew  and  his  children.  If  all  or  any 
of  the  grandchildren  lived  to  a  period  when  her  fortune  might 
be  serviceable  to  them,  the  whole  of  it,  with  the  accumulations, 
was  to  belong  to  them  or  the  survivor ;  but,  if  none  of  them 
arrived  at  that  period,  then  the  whole  of  the  accumulations  was 
to  go  to  her  nephew.  In  executing  this  scheme  in  detail,  the 
testatrix  declared,  that  if  her  two  grandsons  attained  twenty-one; 
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and  her  granddaughter  lived  to  that  age,  or  sooner  married,  they  Wberethe  gift 
were  to  receive  the  whole  of  her  property,  with  the  accumula-  '^'""a^'ciTt 
tions,  in  equal  shares ;  but  if  her  granddaughter  died  unmarried  postponed, 
under  twenty-one,  her  grandsons  should  take  that  share,  with  the      when  not 
accumulations ;  and  if  either  grandson  died  under  twenty-one,        vested, 
the  survivor  should  be  paid  the  whole  residue,  omitting  to  give  to 
the  granddaughter  the  shares  of  the  grandsons  in   the  event 
(which  happened)  of  theur  dying  under  twenty-one,  a  mistake 
which  was  corrected  by  the  Court  upon  the  inference  drawn 
from  the  limitation  over  of  the  fund  to  the  nephew,  who  was 
to  take  nothing,  except  upon  the  death  of  the  grandsons  under 
twenty-one,  and  of  the  granddaughter  dying  under  that  age, 
immarried  {x)\   a  limitation  which  was  not  only  sufficient  by 
implica'tion  to  entitle  the  granddaughter  to  the  shares  of  the 
grandsons  who  died  under  twenty-one,  in  the  nature  of  a  cross 
remainder,  but  also  to  shew  in   concurrence   with   the  other 
circumstances,  the  testatrix^s  intention  that  no  grandchild  should 
take  a  vested  interest  in  its  share,  until  the  time  of  payment 
arrived. 

In  Howes  v.  Herring  (y),  there  was  a  bequest  to  trustees  of  all 
the  testator's  personal  estate  to  convert  into  money,  and  apply 
the  interest  to  the  maintenance  of  his  children,  the  surplus  to 
accumulate,  and  upon  their  severally  attaining  twenty-one,  to 
each  of  them  2,500/. ;  and  in  case  of  any  overplus,  to  divide  the 
same  amongst  all  his  said  children,  **  or  such  of  them  as  should 
be  living  when  the  youngest  should  attain  twenty-one.^  The  event 
was,  that  all  attained  twenty-one,  but  one  died  leaving  a  child 
before  the  period  of  division,  namely,  before  the  youngest  attained 
twenty-one  ;  and  it  was  held,  that  the  child  so  dying,  took  no 
vested  interest  in  the  share  of  the  overplus,  but  that  it  went  to 
the  surviving  children  of  the  testator. 

In  Balm  v.  Balm  (z),  the  testator  bequeathed  his  residuary  , 
estate  to  trustees,  upon  trust  to  transfer  the  same  unto  his  great- 
nephews  and  nieces :  the  shares  of  the  boys  to  be  payable  and 
transferable  to  them  at  twenty-one,  and  those  of  the  girls  at 
twenty-one  or  marriage,  and  to  accumulate  for  them  in  the  mean- 
time, with  benefit  of  accruer,  and  survivorship;  and  in  case  of 

(x)  See  8  Yes.  12,  and  tlie  judg-  real  estate ;    Comport  v.  Aiuten,  12 

ment  of  Sir  L.  ShadweU,  V.  C^  in  Sim.  218  ;  Chevaux  v.  Aislcibie^  13 

Hunier  v.  Judd,  4  Sim.  455.  Sim. 7 1 ;  Yovng\.MacifUosh^Ib,4^  ; 

(y)  1  M'Clel.  &  Yo.  295.  Bee  also  SUlickY, Booth,  1  Yo.  &  Coll. 

(z)   8  Sim.  492 ;    see  Ruuel  v.  (C),   121.  789,  n.  where  the  word 

Bvu^ianany  7  Sim.  628,  a  devise  of  '^  vestied**  was  construed  **  payable." 
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the  death  of  all  of  the  said  children,  except  one  before  their  shares 
became  vested^  then  upon  trust  to  transfer  the  whole  with  the 
accumulations  to  the  survivor^  at  the  age  or  time  aforesaid;  at 
the  death  of  the  testator  in  1815,  there  were  two  grandnephews 
and  three  nieces,  and  in  1816,  while  they  were  all  iinder  age, 
another  grandnephew  was  bom,  and  the  question  was,  whether  he 
was  entitled  to  participate;  which  depended  upon  the  l^acies 
being  vested  on  the  death  of  the  testator,  or  contingent  until  one 
of  the  boys  attained  twentj-one,  or  a  girl  married.  Sir  L.  ShadweH 
y.  C,  decided  in  favour  of  the  after  bom  nephew,  observing, 
that  the  testator  had  put  a  constmction  on  the  word  **  vested" 
according  to  which  there  was  no  vesting  until  a  boj  attained 
twenty-one,  or  a  girl  married. 

A  second  instance  of  exception  to  the  rule  of  immediate  vesting 
occurs  in  Pearson  v.  Casamayor  (a),  where  the  vesting  of  the 
legatees'  shares  in  residuary  personal  estate,  was  postponed  until 
the  death  of  an  annuitant 

A  third  instance  of  exception  to  the  rale  of  immediate  vesting 
occurs,  where  a  testator  has  shown  a  clear  intention  that  no 
interest  should  vest  in  his  I^atees  before  his  debts  were  satisfied. 
In  those  instances  the  intention  must  prevail,  and  the  bequests 
will  be  contingent  until  the  debts  might  have  been  paid  upon  a 
due  administration  of  the  assets.  What  that  period  might  have 
been,  a  Court  of  Equity  will  inquire  into;  for  that  Court  will 
not  permit  the  rights  of  legatees  to  be  prejudiced  by  the  fi*audulent 
or  unnecessary  delay  of  executors  or  trastees. 

Thus  in  Bernard  v.  Montague  (J),  the  trosts  of  a  term  of  five 
hundred  years,  vested  in  tmstees,  were  declared  to  be,  to  raise 
by  rents  and  profits,  or  mortgage,  or  sale,  suflScient  money  to  pay 
debts  in  aid  of  the  personal  fund ;  and  then  to  ndse  2,200il  a 
piece  for  the  testator's  daughters,  as  portions,  ^  such  portions  to 
became  due  and  to  be  considered  as  vested  in  them  at  the  expira- 
tion of  two  years  next  after  the  testator's  death,  if  his  debts 
should  (hen  be  paid;  .but  nevertheless,  so  as  such  portion  should 
not  bear  interest  The  next  trast  was,  to  raise  maintenance  out 
of  the  rents  and  profits,  ^^  until  the  portions  should  become  pay- 
able, and  shmld  be  acluaUy  so  raised  as  aforesaid ^  or,  as  expressed 
in  another  part  of  the  will,  ^^  until  they  should  be  actually  levied 
and  paid  as  aforesaid."  A  further  trust  was  declared  to  pay 
annuities  to  the  testator's  sons,  '^  until  his  debts  should  be  paid;" 


(a)  8  CL  &  Fin.  74,  n.  (a)  Wing^  3  Bro.  ParL  Ca.  603,  Sto.  ed., 

lb)  1  Meriv.  422,  et  vide  Small  v.      uid  ststed  1  Meriv.  428. 
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and  then  followed  a  declaration,  that  the  portions  of  the  daughters  w  hero  the  gift 
should  sink  into  the  estate,  if  any  of  them  died  «  before  the  ^„a"Tment 
portions  as  aforesaid  should  become  due  or  vest^    The  estate  being  postponed. 
situate  in  Jamaica,  the  testator  directed  that  the  slaves  should      When  not 
remain  and  be  employed  on  it  "  until  his  debts  and  the  provisions        ^^^^^^- 
for  his  daughters  should  be  raised  and  paid,  and  the  other  trusts  5?e debtomr°ht 
satisfied  and  fulfilled.^'    The  daughters  died  before  the  debts  have  been  paid. 
were  paid,  and  the  question  was,  whether,  notwithstanding  that 
accident,  they  took  vested  interests  in  the  portions  transmissible 
to  their  personal  representatives?     Sir  W.  Grant  declared  that 
the  intention  of  the  testator  was  sufficiently  manifest  from  the 
will  to  postpone  the  vesting  until  his  debts  had  been  paid; 
and  in  order  to  ascertain  the  period  when  they  might  have  been 
discharged,  an  inquiry  was  directed. 

A  fourth  instance  of  exception  to  the  rule  of  immediate  vesting  4.  Instance  of 
may  arise  where  a  testator  has  plainly  and  toith  certainty  ex-  where'legacies 
pressed  his  intention  that  the  legacies  shall  not  vest  until  his  contingent,  till 
property  has  been  sold  or  realized,  and  got  in  by  his  executors,  realized,  or 
or  be  laid  out  in  a  purchase.     For,  if  a  testator  think  proper,  ^^^!?!J  ^^ 
whether  prudently  or  not,  to  say  distinctly,  showing  a  manifest 
intention,  that  his  l^atees,  general  or  residuary,  shall  not  be 
totitled  to  the  property  unless  they  live  to  receive  it,  nor  to  the 
produce  of  his  real  estate  until  a  sale,  nor  to  lands  until  they  be 
purchased,  there   is  no  law  against  such   intention,   if  clearly 
expressed.     But  if  the  words  admit  of  such  meaning  not  being 
imputed  to  the  testator,  it  will  not  be  imputed  to  him,  as  has 
been  before  noticed  (c).    If  however,  the  intention  be  clear,  it  is 
the  duty  of  the  executors  or  trustees  to  call  in  the  property,  sell 
the  estate,  and  invest  the  produce  in  a  purchase  for  the  benefit  of 
the  persons  interested,  and   with  all  due  diligence;  since   no 
discretion  is  left  to  them  (d).     And  whether  they  have  done 
their  duty,  will  be  inquired  into  by  the  Court,  as  in  the  case  last 
stated. 

Thus  in  Ehoin  v.  Eboin  («),  stated  on  a  future  page  (/),  the  direc- 
tion was  to  sell  and  divide  the  produce  of  real  estate  among  five 
persons,  ^'  at  such  time  as  the  sale  should  be  completed,  in  case  they 
were  then  living:"  and  Sir  W.  Grant,  M.  R.,  was  of  opinion,  that 
the  interests  were  contingent  until  a  sale,  without  the  fault  of  the 


(c)  Aate^  p.  557,  and  see  1 1  Yes.         (e)  S  Yes.  547 ;  see  also  Laid  ▼. 
497.  Thmnpsan^  4  Buss.  92. 

(d)  11  Yes.  498.  (/)  It^rOy  s^ct.  v. 
YOIh  I.                                         O  O 
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trustees,  was  or  might  have  been  made;  and  in  osder  to  ascertain 
that  &ct,  he  directed  an  inquiry. 

In  the  case  oi  Brooke  v.  Levois  (g)y  the  testator  gave  the  residue 
of  his  real  and  personal  estate  to  trustees,  upon  trust  to  convert  it 
into  money,  and  thereout  pay  certain  legacies  within  six  months 
after  his  death,  and  to  divide  the  residue  between  certain  persons 
named,  or  such  of  them  as  should  be  living  at  the  time  the  same 
should  be  distributed.  The  testator  directed  the  trustees  to 
divide  his  residuary  estate,  as  soon  as  conveniently  might  be 
after  satisfying  the  legacies,  and  that  until  the  legacies  should  be 
satisfied,  the  monies  received  should  be  laid  out,  at  interest 
until  the  whole  should  be  distributed.  The  trustees  converted 
all  the  property  within  eleven  months  after  the  testator's  death, 
but  had  made  no  division  at  the  filing  of  the  bill  Sir  John 
Leachi  V.  C,  decided,  that  the  residuary  property,  was  to  be 
divided  between  such  of  the  legatees  named,  as  were  living  at  the 
end  of  the  year  B&ev  the  testator's  death,  observing,  that  "  in 
such  cases.  Courts  of  Equity  consider  the  period  of  actual 
distribution  within  the  intention  of  the  testator  to  be  that  period 
at  which  a  distribution  might  be  made,  if  the  trustees  act  with 
reasonable  diligence,  and  for  convenience  have  adopted,  as  a  rule, 
in  cases  which  bear  an  analogy  to  this,  that  a  year  after  the  death 
of  the  testator  is  the  period  within  which  his  proper^  might, 
with  reasonable  diligence,  be  administered." 

Ajfifth  instance  of  exception  must  be  made  out  of  the  positive 
rule  applicable  to  the  vesting  of  legacies,  where  the  gift  of  the 
legacy  and  the  time  of  payment  are  in  terms  distinct,  when  the 
period  for  payment  is  contingenty  as  upon  the  marriage  or  the 
taking  of  holy  orders  of  the  legatee ;  for  in  neither  of  those 
instances,  will  the  legacy  vest  before  the  happening  of  the  con- 
tingency, as  we  have  seen  it  would  have  done,  had  the  time  of 
payment  been  certain.  The  distinction  is  founded  upon  the 
following  reasoning.  It  must  be  inferred,  that  where  the  time  is 
certain,  as  when  the  legatee  attains  the  age  of  twenty-one,  the 
testator  merely  postponed  the  payment  of  the  legacy  in  con- 
sideration of  the  legatee's  unfitness  to  manage  his  affairs  prior  to 
that  period ;  but  when  the  event  annexed  to  the  payment,  may 
or  may  not  happen,  it  is  to  be  presumed,  that  the  expectation  of 
its  taking  place,  was  the  sole  motwey  and  therefore  of  the  essence 
of  the  bequest  (A). 


(g)  6  Mad.  85S,  and  see  Pctrry  v. 
WafTtngtony  lb.  155. 


(A)    Godolph.    Orph.  Leg.  452; 
Swinb.  Ft.  4,  sect.  zvn.  p.  267. 
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Accordingly^  in  Atkins^  v.  Hxccochs  (t),  the  bequest  was  of  200il  Whero  the  gift 
to  EUz.  Hiccocksy  to  be  paid  at  the  time  of  her  marriage,  or  within  w^racdiato 
three  months  afterwards,  provided  she  married  with  the  appro-  postponed. 
bation  o^  &c.     The  testator  also  gave  to  EUzabeth  an  annuity,   "when  not 
until  that  event  took  place;  but  she  died  without  ever  having        ▼«tcd. 
been  married,  after  having  attained  the  age  of  twenty-one.     The 
question  was|y  whether  Elizabeth  took  such  a  vested  interest  in 
the  legacy,  as  was  transmissible  to  her  administrator,   and  Lord 
Hardwicke  determined  in  the  negative ;  upon  which  occasion  he 
remarked,  that  in  the  common  cases  of  legacies  to  be  paid  at  the 
age  of  twenty-one,  there  was  a  certain  time  iSxed,  not  to  the 
thing  itself,  but  to  the  execution  of  it,  and  the  time  so  fixed 
must  necessarily  arrive.     But  that  when  the  time  annexed  to  the 
payment  was  merely  eventualy  and  might  or  might  not  come,  and 
the  person  died  before  the  contingency  happened,  his  Lordship 
could  find  no  instance  in  the  Court,  where  it  had  been  decided 
that  the  legacy  shoul(}  be  paid  at  all  events. 

It  may  be  concluded  from  these  observations,  that  when  the 
event,  upon  which  a  legacy  is  directed  to  be  paid,  is  uncertain  as 
to  its  ever  taking  place,  the  legacy  will  not  vest  previously  to  the 
happening  of  that  event;  and  that  it  is  immaterial  in  this  respect, 
whether  the  gifb  and  the  time  of  payment  be  in  form  distinct,  as 
in  the  last  case,  or  whether  there  be  no  gift,  except  in  the 
direction  for  payment  of  the  legacy,  as  in  the  cases  below 
referred  to  {j)\  since,  in  each  instance,  the  taking  place  of  the 
event,  is  a  condition  precedent  to  the  vesting  of  the  legacy, 
according  to  the  maxim  that  dies  incertus  in  testamento  condi^ 
Hansfn  JhciL 

It  seems,  however,  that  this  maxim  is  not  without  exception,  £xcept  wben 
for  it  must  yield  to  the  intention  of  testators.     That  intention  t^e  bequest  is 
was  considered  by  Lord  Alvardey  in  the  following  case,  to  be  and  attended 
sufficiently  apparent,  attending  to  the  subject  of  bequest,  which  ^'*^  '*^*^**^*.' 
was  a  residue^  the  ages  of  the  legatees,  and  the  manner  of  the 
gift(*). 

The  case  referred  to,  is  Booth  v.  Booth  (/),  in  which   Mr.  u  in  Booth  y. 
Bragge^  having  two  great-nieces,  both  of  age,  named  Phcebe  and 
Ann  Boothf  devised  the  residue  of  his  estate  to  trustees,  in  tnist 

(0  1  Atk.  500.  (A)    See   Bird  v.    Hwudon,    2 

(J)  Oarbut  r.  HUton,  I  Atk.  3S1;  Swanst.  342,  also  Jones  v.  Mackii- 

EUon  V.  Elton,  3  Atk.  504 ;  Hem-  wain,  1  Russ.  220. 

ndngs  T.  Mimchley,  1  Bro.  C.  C.  304 ;  (Q  4  Yea.  399 ;  Leembig  v.  Sher' 

Kmghi  V.   Cameron,  14  Yes.  389;  ratt,  2  Hare,  14;  PaMam  v.  Ore' 

Maleoim  v.  CCattaghan,  2  Mad.  349.  gory,  4  Hare,  396. 
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Where  the  gift  to  place  it  out  at  interest,  and  pay  the  annual  prodace  to  Phobbe 

'iK'J^t  ^^  ^'f*  ^««*'  ™^^  ^^^  marriageB,  and  immediately  after  their 
postponed.  respective  marriages,  to  assign  to  them  respectively  thar  several 
When  not  shares.  Phcebe^  after  surviving  the  testator,  died  without  ever 
▼etted.  being  married,  and  the  question  was,  whether,  notwithstanding 
Phaehe  never  married,  she  took  a  vested  interest  in  her  moie^, 
which  was  transmissible  at  her  death  to  her  personal  representar 
tives,  one  of  whom  was  her  sister  Anny  and  tmmarriedy  and  also 
her  residuary  legatee  ?  Lord  Ahanletfi  after  great  consideration^ 
and  a  full  review  of  the  authorities  upon  the  present  subject, 
determined,  that,  as  this  was  a  residue^  and  the  marriages  required 
were  annexed  to  the  times  of  payment,  and  not  to  the  gifts  of 
the  legacies,  Phxbe  took  a  vested  interest  in  her  share,  to  which 
Anrij  as  her  residuary  legatee,  was  immediately  entitled,  although 
Ann  could  not  claim  her  own  original  share  previously  to  marriage ; 
his  Lordship  observing,  that  the  Court  had  never  accelerated  the 
payment,  and  that  an  interest  might  be  vested  and  disposable, 
but  not  tangible  in  the  meantime,  a  provision  which  might  be 
wisely  intended  for  the  benefit  of  the  legatee  (m). 

In  the  last  case,  it  was  contended  that  marriage  was  not  merely 
annexed  to  the  payment  of  the  shares,  but  also  to  the  gifts  of 
them,  so  as  to  make  the  marriages  of  the  grand-nieces  an  indis- 
pensable preliminary  to  the  vesting  in  interest  of  their  propor- 
tions. But  Lord  Alvafdey  considered  the  terms  of  the  devise, 
as  equivalent  to  the  testator  declaring  a  trust  of  the  residue  for 
the  grand-nieces,  with  a  direction  to  pay  to  them  the  interest 
until  they  married,  and  then  to  assign  the  principal ;  that  it  was 
not  merely  a  gift  of  the  interest  till  marriage,  stopping  there,  and 
after  marriage,  a  gift  of  the  capital,  for  it  was  clear  that  the  testa- 
tor considered  the  principal  to  have  been  immediately  given,  and 
therefore  spoke  of  it  as  *^  the  shares'*  of  the  legatees  of  the  residue, 
the  possession  of  which  tbej  were  to  receive  when  they  severally 
married ;  thus  distinguishing  between  the  gift  of  the  residue,  and 
the  time  and  event  when  the  possession  of  it  was  to  be  delivered. 
Lord  Alvanley,  in  the  above  manner  having  attempted  to  prove 
that  the  marriages  of  the  legatees  were  conditions  subsequent^  not 
precedent  to  the  vesting  of  the  property,  and  in  addition,  after 
remarking  how  improbable  it  was  that  the  testator  should  not 
have  disposed  of  the  residue  in  the  event  of  his  grand-nieces  not 
marrying,  if  he  had  not  intended  to  bequeath  to  them  the 
absolute  interest  in  it,  proceeded  to  show  that  the  authorities  of 

(m)  See  WUum  r.  Mount,  2  Sim.  &  Stu.  493,  stated  inyra,  Ch.  X.  Sect, 
vn.  tub.  sect.  4. 
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Garbut  v.  HiUon^  Atkhu  v.  HiccockSf  and  Elton  v.  Elton  (before  when  there  » 
referred  to)  were  inapplicable  to  the  present  case,  since  none  of  ?°  ^^  ^1^® 

,,  •,  ,  lefficy  prior  to 

tbem  were  dispositions  of  residue^  and  the  marriages  in  those  time  of  pay. 

instances  were  required  to  be  had  with  consent.     It  was  under  "^^* 

those  circumstances,  and  on  the  ground  of  the  bequest  being  of  a    ^^  vested. 
residucy  to  persons  of  maturity^  a  circumstance  relied  upon  by 
him,  as  also  upon  the  words  of  the  devise,  that  his  Lordship 
declared  the  present  to  be  a  case  to  which  the  maxim  dies  incertus 
in  testamento  conditionem  faeit  could  not  be  applied. 

The  last  case  must  not  be  considered  as  an  authority,  that  in 
general  a  residuary  bequest  will  vest  before  the  event  happens 
upon  which  it  is  given.  It  proves  quite  the  contrary.  The 
whole  tenor  of  Lord  Alvanley^s  argument  shows  that  the  gift  of  a 
residue  upon  a  contingency,  or  where  there  is  no  gift,  but  by  a 
direction  to  transfer  it  from  and  after  or  at  a  given  event,  the 
vesting  will  be  deferred  till  the  event  has  happened,  unless  from 
particular  circumstances  (as  in  the  last  case)  a  contrary  inten- 
tion can  be  collected  from  the  will  In  conformity  with  this 
distinction.  Sir  W.  Grant  determined  in  Leake  v.  Robinson  (n), 
that  a  residuary  disposition  of  real  and  personal  estate,  upon  trust 
to  assign  and  transfer  to  such  children  as  shall  attain  the  age  of 
twenty*five,  with  benefit  of  survivorship  among  them,  did  not 
vest  before  the  legatees  attained  that  age. 

In  Vize  v.  St€ney  (o),  the  testator  bequeathed  to  his  eldest 
daughter  1,50021,  to  bis  second  daughter  1,000/.,  and  to  his 
youngest  daughter  l,200il,  the  said  respective  sums  to  be  paid  to 
his  said  daughters  respectively  on  their  respective  days  of  mar* 
riage,  with  lawful  interest  thereof,  to  be  computed  from  the  day 
of  his  decease,  until  the  same  should  be  respectively  fully  paid. 
Lord  Fhmkety  C.  (L),  on  the  original  hearing,  and  Sur  Edward 
Suffden^  C.  (L),  on  a  rehearing,  held  that  the  legacies  were  vested; 
the  latter  judge  stating  that  his  view  of  the  case  before  him, 
left  the  authority  of  Atkins  v.  HiccockSf  and  EUon  v.  £ton  (/>) 
unimpeached. 


(n)  2  Merir.  363,  884 ;   see  Jvdd  Langdale,  M.  R.,  5  Beav.  209. 

V.  Jvdd,  3  Sim.  526  ;    Vawdry  v.  (o)  I  Dru.  &  W.  337. 

Oeddesy  1  Bus,  &  M.  208 ;  PorUr  (p)  Uhi  suproy  see  also  Lang  v. 

V.  Fox,  6  Sim.  485,  and  per  Lord  Pugh,  1  Yo.  &  Coll,  (C),  718. 
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!S"I  Senf^  Sect.  III.  When  there  is  no  express  gift  of  the  legacy 
■re  blended,  previously  t'o  the  time  appointed  for  its  payment  {q). 

vested  till  time  And, 

of  payment, 

First. — When  the  legacy  is  contingent  fix>m  the  effect  of 

conditional  toards^ 
Eiprenioni  In  the  b^inning  of  this  chapter  it  was  noticed  that  legacies 

dboTcfefi^-  ^ven  to  persons  payable  or  to  be  paid  at  or  when  they  attained 
twenty-one,  vested  the  interests  in  the  Ainds  in  the  legatees, 
which  entitled  their  personal  representatives  to  the  property, 
although  they  (the  legatees)  died  before  arriving  at  those  ages, 
upon  the  principle  that  the  gift  of  the  l^acies  was  distinct  from 
the  periods  appointed  for  their  payment :  and  it  is  to  be  observed, 
that  the  words  paid  and  payable  are  considered  so  material,  that, 
if  they  be  omitted,  and  the  bequests  made  to  the  legatees,  a«,  if^ 
provided^  in  case  ofy  or  when  they  attain  twenty-one,  those  expres- 
sions will,  without  being  controlled  by  the  context  of  the  will, 
constitute  the  times  of  payment  as  of  the  essence  of  the  bequest: 
and  consequendy,  the  legatees  can  take  no  vested  interest  until 
as  the  gift  of  a  they  attain  twenty-one  (r).  We  shall,  therefore,  proceed  to  give 
tT^^-oue.  instances  where  those  words  were  held  to  postpone  the  vesting 
until  the  legacies  became  payable,  beginning  with  the  word  **at^ 
In  Smelly.  Dee  (5),  the  bequest  was  of  1002.  a  piece  to  the  two 
children  of  J,  S."  at  the  end  of  ten  years  next  after  the  testator^s 
death."  The  legatees  died  before  the  expiration  of  the  ten  years: 
and  Lord  Cowper  held  the  legacies  to  be  extinct,  and  said,  '^  that 
wherever  the  time  is  annexed  to  the  legacy,  and  not  to  the  pay- 
ment of  it  (as  in  the  present  case),  if  the  legatee  die  before  the 
day  of  payment,  the  legacy  is  lapsed." 

Sor  in  Onslow  v.  South  (^),  the  testator  being  possessed  of  con- 
siderable personal  estate  in  Jamaica  and  in  England^  bequeathed 
as  follows:  ^^I  give  to  /.  S.  now  under  the  custody  of  jR.  D. 
2,000i  at  the  age  of  twenty-one  years,  to  be  paid  by  my  executors 
in  England^  J.  S»  died  under  twenty-one,  but,  having  attuned 
the  age  of  eighteen,  he  bequeathed  this  legacy  to  the  defendant 
Sotdh ;  the  validity  of  which  disposition  depended  upon  the 
question,  whether  J.  S.  took  a  vested  interest  in  the  money  before 


(q)  SeeBatsfordr.KebbeUjSyes,  anj  bequest  until  he  attained  21, 

363,  and  Sansbury  v.  Read^  12  Yea.  M<mteUh  v.  Nicholson^  2  Eeene,  719. 

75.  («)  2  Salk.  415 ;  see  also  Brvcer. 

(r)  So  where  the  testator  declared  Charltotiy  13  Sim.  65. 

that  no  legatee  should  be  entitled  to  (t)  1  £q.  Ga.  Abr.  295,  pi.  6. 
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the  age  of  twenfy-oDe  :    and  the   Lord  Chancellor  determined  when  there  b 
that  the  legacy  did  not  pass  to  the  defendant,  since  X  S.^8  interest  "°  J''^  ^^j^*^®. 
in  it  was  not  vested,  but  contingent ;  and  his  Lordship  remarked,  the  time  of 
that  the  word  "  now"  was  merely  descriptive  of  the  condition  of  ^^'°*^°^* 
the  legatee,  and  that  the  word  "  paid"  was  only  applicable  to  the     ^^  ^®**^^' 
persons  by  whom  the  money  was  to  be  satisfied.. 

Also  in  Cruse  v.  Barley  (u\  where  the  testator  gave  to  his 
eldest  son  Christopher  Bansaiiy  2002.  at  his  age  of  twenty-one. 
Christopher  died  under  twenty-one,  and  it  was  determined  that 
the  legacy  never  vested  in  him ;  as  the  age  was  annexed  to  the 
ffift  and  not  to  the  payment^  and  consequently,  his  personal 
representative  could  not  be  entitled  to  the  money  (v). 

Since  a  bequest  to  A.  at  twenty-one  will  not,  as  has  been  Ori/thelegi« 
shown,  vest  in  him  before  he  attains  that  age,  as  the  gift  and  the  JJ^^^j^^q^ 
payment  of  the  legacy  are  indivisible ;  so  neither  will  a  legacy 
given  to  A.  ^^  if"  he  attain  twenty-one,  vest  at  an  earlier  period. 
For  until  the  event  happens,  that  which  is  grounded  upon  it  can- 
not take  place.  The  word  is  strictly  conditional;  and  according 
to  the  civil  law  (which  supplies  the  Ecclesiastical  Courts  and 
Courts  of  Equity  with  most  of  their  rules  in  the  construction  of 
legacies),  a  bequest  so  expressed  would  not  vest  the  interest  in 
the  legatee  prior  to  the  age  of  twenty-one  (to). 

So  where  an  annuity  was  given  to  A.  for  life,  and  after  her 
death  to  B,  (that  is  to  say)  if  she  be  a  widow ;  at  AJs  death  B. 
was  married :  it  was  decided  that  B.  was  not  entitled,  not  being 
a  widow  at  A.*8  death,  although  she  subsequently  became  such  (x). 

The  word  provided  is  also  a  conditional  term ;  so  that,  if  a  Or/»-omde</the 
bequest  were  made  to  B.  "  provided"  he  attained  twenty-one,  the  ^^^,^^^ 
legacy  will  not  vest  in  him  before  he  arrives  at  that  age. 

Thus  in  Atkinson  v.  Turner  (y),  the  testator  gave  two-thirds  of 
three-eighths  of  his  joint  stock  and  trade  to  his  grandson,  Richard 
Turnery  provided  he  should  attain  the  full  age  of  twenty-one, 
with  remainder  over  if  he  did  not  live  to  that  period.  Richard 
died  under  twenty-one;  and  the  question  was,  whether  his 
administrator  was  entitled  to  the  profits  which  accrued  from  the 
death  of  the  testator  to  that  of  his  own ;  which  depended  upon 

(tt)  8  P.  Wm«.  20.  C.  P.  825  ;  Co.  Litt.  204 ;   3  Ves. 

(9)  See  also  Jfmn  t.  QmUer^  2Yo.  735 ;  see  also  Mytton  y.  BocdLe^  6 

&  Coll.  (C),  466.  Sim.  457. 

(»)  Dig.  Lib.  36,  tit. 2,  sect.  xxn.  (x)  Bardenumy.Murchitony  I Ros. 

and  see  Brovmtword  v.  Edwards^  &  M.  136. 

2  Yes.  sen.  248,  248 ;  Derm  r.^Bag'  (y)  2  Atk.  41,  and  see  Oarbut  v. 

shaw^  6  Term  Rep.  512 ;  1  New.  Rep.  HiUm,  1  Atk.  381,  and  14  Yes.  392. 
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When  tih^re  is  the  circamstanoe  whether  he  took  a  vested  interest  in  the  legacy 
UeZ  prt\  ^"™«  minority,  and  the  Master  of  the  Bolls  determined  in  the 
the  time  of        negative ;   considering,  that  by  the  words  of  the  will  nothing 

vested  in  the  legatee,  since  he  did  not  attain  the  age  of  twenty- 


payment. 


Not  Tested.       ^^^ 

^  The  last  case  is  peculiar  in  this  respect,  that  it  was  the  beqoest 
of  a  partnership  and  the  profits  of  a  trade.  Bat  the  Court  said^ 
that  was  of  no  consequence,  for  the  more  general  the  rule  was 
made,  so  much  the  better ;  it  being  very  dangerous  to  run  into 
niceties,  to  distinguish  fix>m  it  any  particular  case,  as  that  must 
necessarily  occasion  uncertainty  and  confusion. 

In  Vounff  V.  Mackintosh  (2),  the  ^  of  3,000JL  to  M.  Y.  for 

life,  at  her  death  to  be  equally  divided  between  her  two  children, 

should  they  have  attained  twenty-one,  was  held  contingent  on  the 

children  attaining  that  age. 

or  « in  case**  he       Similar  to  the  expressions  befbrp  considered,  the  words  ''m 

one!*"  ^•"*y"    cas^  import  contingency.     Suppose  then  a  legacy  be  given  to 

A,  in  cizse  he  marry  with  consent,  or  in  case  he  attain  twenty-one ; 
or  to  be  paid  to  him  in  case  he  live  to  that  age,  and  not  otherwise, 
^.'s  marriage  with  consent,  or  his  arrival  at  tn^enty-one,  must 
precede  his  taking  a  vested  interest  in  the  bequest 

Accordingly  in  the  case  of  JSlton  v.  EU(m(a\  where  the  testator 
gave  to  his  granddaughter,  Anna  EUon,  1,6001  to  be  at  her 
disposal,  in  case  she  married  with  consent,  &c.  Lord  Hardwiche 
held,  that  marriage  was  a  condition  precedent  to  the  vesting  of 
the  legacy ;  observing,  that  whether  a  testator  said^  ^4n  case  she 
marry,  I  give,  or,  I  give  in  case  she  marry"  made  no  difference ; 
for  in  both  instances,  marriage  is  annexed  to  the  substance  of  the 
devise. 

See  also  in  Knights.  Cameron (1%  the  bequest  was  of  l,000iL  to 
Frances  DouglaSf  to  be  paid  to  her  as  soon  as  she  attained 
twenty-one ;  and  in  case  she  should  hve  to  attain  that  age,  and 
not  otherwise.  Sir  JF.  Grant  observed,  it  was  impossible  to  say 
that  this  was  not  a  condition  precedent  either  to  the  payment  or 
the  vesting. 

In  the  case  of  Knight  v.  Knight  (c),  the  bequest  was  to 
each  of  the  daughters  and  sons  of  Thomas  Knight,  lawfully 
begotten,  as  soon  as  they  attained  the  age  of  twenty-one  years, 
the  sum  of  2,000/.,  with  interest  at  the  rate  of  &L  per  cent  per 


(z)  13  Sim.  445.  {b)  14  Via.  S89- 

ia)  3  Atk.  504.  (c)  2  Sim.  &  Stu.  490. 
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annum.     Sir  John  Letzch,  V.  C,  decided  that  neither  principal  wben  thera  it 
nor  interest  were  vested  until  the  children  attained  twenty-one.     ?®  ^^^^^^ 
In  Gordon  v.  Rutherford  {d\  the  testator  bequeathed  a  sum  of  thetfaneofpay- 

stock  to  trustees  upon  trust  after  his  wife's  death,  to  stand  pos-  ^— 

sessed  thereof  upon  trust  for  his  nephew,  Donald  Gordon^  until  ▼wted. 

he  should  have  attained  his  age  of  twenty-five  years.  The 
testator  then  authorized  the  trustees  to  transfer  the  stock  to 
Donald  Gordon  for  his  own  benefit,  when  and  so  soon  as  they 
should  in  their  discretion  think  proper:  and  directed  that  if 
Donald  Gordon  should  die  without  lawful  issue  before  receiving 
the  bequest,  the  stock  should  &11  into  the  residue.  Upon  the 
death  of  the  testator's  widow,  a  question  arose  who  was  entitled 
to  the  dividends,  whether  the  legatee  immediately  during  his 
minori^  before  any  transfer  made,  or  the  residuary  legatee ;  or 
thirdly,  whether  the  right  to  them  was  to  remain  in  suspense 
until  the  event  should  determine,  whether  Donald  Gordon  or  the 
residuary  legatee  would  be  entitled  to  the  stock.  This  depended 
upon  the  question,  whether  the  legacy  was  vested ;  and  Sir 
Thomas  Plumer,  M.  R.,  decided  that  it  was  not;  that  there  was 
no  direct  gift  to  Donald  Gordon,  except  through  the  medium 
of  the  discretionary  transfer  by  the  trustees.  If  Donald  Gordon 
should  die  without  issue  before  any  transfer  was  made,  the  bequest 
would  sink  into  the  residue ;  and,  therefore,  that  the  vesting  of 
the  legacy  must  in  the  mean  time  be  suspended,  and  consequently 
that  neither  Donald  Gordon  nor  the  residuary  legatee  had  any 
present  right  to  the  dividends. 

Much  diversity  of  opinion  has  existed  upon  the  proper  con-  Or  wAcn  he 
fitrnction  of  the  word  "toA^n."     Some  persons  have  considered  *f*^"^ 

.  .  .  twenty-one. 

the  expression  as  denoting  a  precedent  condition,  annexing  the 
time  or  action  to  the  substance  of  the  gift;  while  others  have 
interpreted  the  word  as  solely  indicative  of  the  testator's  inten- 
tion to  mark  the  period,  at  which  his  legatee  should  have  the 
possession  and  full  benefit  of  the  bequest,  and  not  to  make  the 
living  of  the  legatee  at  the  time,  essential  to  the  legacy  taking 
effect.  Lord  Alvajdey  in  May  v.  Wood  («),  was  of  the  latter 
opinion;  and  determined  that  a  bequest  to  A.  and  B.  to  he 
equally  divided  between  them  when  they  should  attain  twenty- 
one  vested  in  them  at  the  death  of  the  testator.  His  Lordship 
made  the  decision  without  regard  to  the  effect  of  the  words 
'^  equally  to  be  divided,"  which  being  synonymous  with  the  words 


(d)  1  Tarn,  k  Russ.  373  ;  see  Cromek  v.  Lumb,  3  To.  '&  Coll.  (£.),  565. 

(e)  3  Bro.  C.  C.  471. 
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When  there  is    ^' to  be  paid,"  appear  sufficient,  according  to  the  rule  stated  in 
no  gift  of  the     ^^  g^g^  section,  to  have  imparted  vested  interests  to  the  legatees 

legacy  prior  to  ^  ^ 

the  time  of       at  the  death  of  the  testator.     However,  the  case  of  May  y.  Wood^ 

payment  ^^^  ^  considered  a  determination,  that  if  a  legacy  be  given  to 

Hot  vested.     ^^  toJim  he  attains  twenty-one,  the  interest  will  vest  in  him,  and 

be  transmissible  to  his  personal  representative  at  his  death  under 

that  age. 

The  above  decision  of  Lord  AhcmUy  was  carefully  and  ma- 
turely considered  by  Sir  William  Grant  in  Hanson  v.  Graham  (/* ) ; 
and  although  that  case  did  not  require  his  Honor  to  determine 
it  against  the  principle  upon  which  Lord  Alvanley  professed  to 
decide  the  case  of  May  v.  fFood,  yet  so  well  satisfied  was  he  that 
such  principle  was  erroneous,  as  to  induce  him  to  declare,  that 
had  there  been  no  other  circumstances  in  the  case  then  under 
his  consideration,  but  his  opinion  had  been  requested  in  regard 
to  the  vesting  or  not  vesting  of  the  legacies  which  were  given 
''  to  j8.,  C  and  D*  token  they  respectively  attained  their  ages  of 
twenty-one  or  days  of  marriage,"  he  would  have  decided  that 
they  did  not  vest  in  the  legatees  before  the  happening  of  one  of 
those  events.  His  Honor,  upon  the  proposition,  stated  in  the 
report  of  May  v.  fVood  to  have  been  had  down  by  Lord  Alvanky^ 
viziy  ^^  that  all  the  cases  for  half  a  century  upon  pecuniary  l^acies, 
had  determined  the  word  when  not  as  denoting  a  condition  pre- 
cedent, but  as  only  marking  the  period  when  the  party  should 
have  the  full  benefit  of  the  gift,  except  something  appeared  upon 
the  face  of  the  will  to  show  that  his  bounty  should  not  take  place, 
unless  the  time  actually  arrived''  {g)^  observed,  that  no  case  had 
determined  the  word  tchen^  as  referred  to  a  period  of  U&,  stand- 
ing by  itself,  and  unqualified  by  any  words  or  circumstances,  to 
denote  merely  the  lime  at  which  it  was  to  take  effect  in  possessum 
but  to  be  a  word  of  condition,  denoting  the  time  when  the  ffift 
was  to  take  effect  in  substance. 
Rales  of  the  ^7  ^®  ^^^  ^^9  ^®  words  ''when''  and  ''i^"  are  of  the  same 

f  w*''  ^h '     import  in  speaking  of  an  uncertain  event    Both  are  words  of 
construction  of  condition  annexed  to  the  very  gift  of  the  l^acy,  when  unex- 
qSwts!*^^      plained  by  the  context  of  the  will  (A).     The  construction  is  the 
same  in  Courts  of  Equity,  which  adopt  the  rules  of  the  civil  code 
upon  the  present  subject 

Accordingly,  in  Stapleton  v.  Cheales(i)f  it  was  stated  by  counsel. 


(/)  6  Ves.  289.  (0  Pre.  Ch.  817,  and  see  Grants 

(g)  3  Bro.  C.  C.  474.  case,  stated  10  Rep.  50,  a,  aad  Cro. 

(A)  Dig.  Lib.  36,  tit.  2,  sect.  xxii.      Car.  435. 
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and  agreed  to  by  the  Court,  that  if  a  legacy  be  given  to  a  person  LegaciM  ghm 
whm  he  shall  attain  the  age  of  twenty-one  years,  and  the  legatee  jJ^JSn^contin. 
die  during  rainori^,  the  bequest  is  lapsed,  and  shall  not  go  to  geocy. 
his  executors  or  administrators ;  a  proposition,  which  Sir  WiUiam  When  vested 
Grant  declared,  in  Hansmi  v.  Grahamy  that  he  did  not  find  2^^»^«»^ 
contradicted  by  any  authority. 

Agreeably  therefore  with  the  civil  law,  and  with  our  own 
founded  upon  it  in  personal  bequests,  as  admitted  in  the  case 
of  Stapleton  v.  Cheales^  it  may  be  reasonablv  concluded  that  a 
bequest  to  a  person  when  he  shall  attain  twenty<*one,  is  contingent 
during  his  infancy,  so  as  not  to  entitle  his  personal  representative 
to  receive  it  if  he  die  before  twenty-one  (J). 

We  may  here  observe  that  a  similar  rule  of  construction  is 
adopted  in  devises  of  real  estate,  and  it  may  be  laid  down  as  a 
general  rule,  that  where  real  estate  is  devised  to  A,  at  twenty- 
one,  or  token  he  attains  twenty-one,  or  provided  he  attains  twenty- 
one,  such  devise  standing  alone  would  be  construed  contingent 
But  it  is  equally  well  settled  that  where  such  devises  as  the 
preceding  are  accompanied  with  a  limitation  over,  that  in  case' 
A*  dies  under  twenty-one,  or  under  twenty-one  and  without 
leaving  issue  living  at  his  decease,  then  over,  the  subsequent 
limitation  is  considered  explanatory  of  the  sense  in  which  the 
testator  used  the  preceding  words,  and  as  showing  the  event,  or 
one  of  the  events  upon  which  the  real  estate  was  to  go  over  to 
the  ulterior  devisee.  The  contingency  in  such  cases  is  held  not 
to  constitute  a  condition  precedent,  making  the  vesting  of  the 
estate  to  depend  upon  the  devisees  attaining  the  specified  age, 
but  the  estate  is  held  to  vest  instanter,  subject  to  be  devested  on 
the  happening  of  the  contingency.  Upon  this  principle  of  con- 
struction were  decided  the  cases  cited  in  the  note  (k). 

The  same  rule  it  would  seem  is  applicable  in  a  devise  where  real 
and  personal  estate  are  blended  as  in  the  case  next  stated ;  but  the 
Editor  is  not  aware  of  any  case  of  mere  personal  estate  which  has 
been  decided  in  analogy  to  that  rule,  there  does  not  however  ap- 
pear to  be  any  reason  why  it  should  not  be  extended  to  both  des- 
criptions of  property  if  it  be  sound  as  applied  to  either.   The  case 

(»  9  Yes.  230 ;    I   Burr.  227  ;  East,  601 ;  Doe  d.  Roake  v.  Nowdij 

see  also  Cousins  t.  Schroder,  4  Sim.  1  M.  &  Sel.  327,  8,  C.  Dom.  Proc. 

2d,tit/>o,  Ch.  XIY.  Sect.  m. ;  Bough"  5  Dow.  202 ;  BromJIeld  v.  Crowder^ 

ton  V.  Jamesy  1  Coll.  (C),  26  1  BO0.  &  Pall.  N.  Rep.  313 ;  Phipps 

(A)  Edward  v.  Hanmond,  8  Lev.  v.  Ackers,  9  CI.  &  Fin.  583,  S.  C, ; 

132 ;   1  Bos.  &  Pull.  New  Rep.  324,  5  Sim.  44 ;  3  CL  &  Fin.  702,  and  4 

n. ;    Doe  dem.  Hunt  y.  Moore,  14  Man.  &  Gr.  1 107. 
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Legacies  gi?en'  refisrred  to  is  TapscoU  v.  New'combe  (l).  There  the  testator  gave 
^^"c^"  /.  L.  T.  10/.  for  clothes  until  he  attained  twenty-one,  and  gave 
tingency.  and  bequeathed  to  him  when  he  attained  twenty-one^  the  rents 

When  Tested  of  certain  estates  (naming  them),  and  the  mterest  of  government 
bygiTiDg mte-   ggcurities  during  his  life,  subject  to  certain  annuities;  and  after 

his  death  to  his  children ;  and  in  case  of  his  death  without  any 
children,  then  he  gave  the  rents  of  his  estates  and  the  interest  of 
his  money  between  other  parties.  The  estates  named  consisted 
of  freehold  and  personal  estate.  Sir  IC  Bruce^  V.  C,  recognised 
the  above  rule  as  applicable  to  real  estates,  and  held  that  /.  JL  T. 
took  a  vested  interest  in  the  testator's  estates  from  the  time  of 
his  death. 

But  all  the  above  and  other  similar  words  of  condition  may  be 
so  explained  and  controlled  by  the  context  of  the  will,  as  not  to 
prevent  the  legacies  from  vesting  before  the  happening  of  the 
events,  upon  which  they  are  made  payable.  In  such  instances^ 
the  intention  of  testators  will  predominate  over  technical  words 
and  expressions,  when  it  is  declared,  or  appears  from  a  sound 
rational  construction  of  their  wills.  It  may,  therefore,  be  usefrd 
to  consider  some  of  the  cases,  when  such  words  and  expressions 
were  deprived  of  their  natural  import,  and  which  will  be  attempted 
under  the  following  title : 
Where  words  Sbcond.  When  legacies  will  vest  at  the  testator^s  death,  not- 
tingency  bave*  withstanding  they  be  given  in  wards  purporting  to  constitute  the 

^the  kS^n^*^  ^^  ^^  ^^^'  ?f  jf^aymen^  of  them,  one  and  the  same. 

tion.  In  the  construction  of  wills  the  intention  of  testators  is  the 

great  object  to  be  ascertained,  and,  when  discovered,  it  will 
always  prevail,  if  agreeable  to  the  rules  of  law.  Hence,  although 
the  terms  of  bequeathing  a  legacy  be  such,  as,  if  unexplained  by 
other  parts  of  the  will,  would  prevent  it  from  immediately  vesting, 
yet,  if  they  be  coupled  with  circumstances  showing  that  a  con- 
dition precedent  to  its  vesting  was  not  intended,  but  that  the 
words  importing  a  condition  were  only  meant  to  denote  the 
period  when  the  legacy  was  to  be  received  or  enjoyed,  the  sense 
is  put  upon  the  words  which  the  will  requires  (m).  Consequently 
the  words,  if,  tohertj  &c.,  may  or  may  not  be  conditional  according 
to  circumstances.  Instances  of  their  conditional  import  have 
been  given,  and  examples  of  their  not  being  so  considered  now 
remain  to  be  produced.  There  are  some  general  rtdes  which  may 
be  guides  in  these  cases,  one  of  which  is, — 

(0  6  Jur.  755,  and  see  Lomg  r,         (m)  See  Chap.  XUI.  sect,  i ;  see 
Pi^h,  1  Yo.  &  CoL  (C.)  718, 724, 725.      also  Livesay  v.  Livewy^  S  Russ.  287, 

542. 
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1.  When  the  period  of  payment  or  enjoyment  of  the  fund  ig  Lcgadci  ^Won 
deferred  until  the  leeatee  attain  twenty-one,  and  the  first  irift  of  '**  ^?^>  *™- 

,,-,  J  '  o  porting  con* 

It  18  made  to  him  uihen  or  after  he  shall  attain  that  age,  but  in  tibgency. 
the  meantime  the  property  is  given   to -a  parent,  guardian  or  When  vested 
trustee,  for  the  legatee's  benefit,  the  words  "when"  or  "after,"  1*^*°^^''.®"^ 

trusieej  ckc*  to 

which  import  a  condition  precedent  to  the  vesting  of  the  legacy,  be  managed, 
will  not  be  permitted  to  produce  that  effect;  on  the  contrary,  ^n^^^* 
they  will  be  considered  as  merely  descriptive  of  the  time  when 
the  legatee  was  to  be  let  into  the  passemon  of  the  fund,  and  then 
according  to  the  rule  mentioned  in  the  first  section,  the  interest 
in  the  legacy  will  vest  at  the  death  of  the  testator ;  and  if  the 
legatee  die  before  twenty-one,  his  personal  representative  will  be 
entitled  to  the  money.  The  principle  is  this ;  since  the  whole 
interest  in  the  fund  is  given  in  one  way  or  the  other  to  and  for 
the  benefit  of  the  legatee,  it  could,  not  be  the  testator's  intention  to 
make  it  contingent  whether  the  legatee  should  have  the  absolute 
interest.  That  interest  is  split  into  two  parts,  till  one  period  it 
is  given  to  the  parent,  guardian  or  trustee,  and  at  the  other  it  is 
given  to  the  legatee.  The  reason  why  it  was  not  given  sooner  to 
the  legatee,  was  from  regard  to  his  convenience,  as  it  could  not  be 
conveniently  given  to  a  person  under  age.  Hence  it  is  apparent 
that  the  conditional  words  were  merely  annexed  to  the  payment, 
not  to  the  ffift  of  the  legacy  (n).  The  following  authorities  are 
produced  in  support  of  these  remarks,  commencing  with  those 
cases  where  the  interest  of  the  legacies  was  given  for  the  main- 
tenance  of  the  legatees  until  the  money  became  payable. 

It  is  settled  that,  although  there  be  no  gifl;  of  a  legacy  previous  As  when  the 
to  the  period  appointed  for  its  payment,  yet,  if  the  intermediate  Intent  iJ^en 
interest  be  given  to  the  legatee,  or  be  directed  to  be  applied  for  to  or  for  the 

*•  ..  »-•  !_•  A.  *\t        •    A   j»    »    bene6tofthe 

his  matfitenance  or  education^  such  circumstances  will  pnma  facie  legatee. 
have  the  effect  to  vest  the  legacy ;  and  for  this  reason ;  as  no 
interest  could  accrue  to  the  legatee  before  the  time  appointed 
for  payment  of  the  principal^  the  testator's  intention  in  giving 
such  interest  must  be  presumed  to  have  been,  to  give  the  capital 
in  all  events  to  the  legatee,  and  to  have  allowed  him  intermediate 
interest  as  a  recompense  for  the  forbearance  of  the  capital  {o). 

Thus  in  Fanereau  v.  Ftmereau  (jd),  the  bequest  was  of  l,000iL  to  As  for  mainte- 


nance. 


(li)  9  Ves.  280.  t.  Frosty  2  Yo.  &  Col.  (E.)  297,  and 

(p)    2  Ventr.  342 ;   Stapleton  v.  Bee  DavU  v.  Fisher,  5  Beav.  207, 

Cheales^  Pre.  Ch.  318 ;  Saiaiders  v.  stated  infra,  5SS. 

JSarie,  2  Chan.  Rep.  190,  for  a  similar         O)  3  Atk.  645. 

ooDStruction  lo  a  deed,  see  Stephens 


n 
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Legacies  giveii  Claudius  Fonereauy  when  he  should  have  attained  the  age  of 

M^iie'eontiji^  twenty-five.     The  testator  empowered  his  executors  and  trustee 

g»pcy.  to  place  the  money  at  interest,  which  he  directed  to  be  applied 

When  veiled     at  their  discretion  for  the  education  of  Claudius,  as  also  part  of 

uirSa^^^     ^^  principal  to  put  him  apprentice,  and  the  remainder  to  be 

paid  to  him  when  he  should  have  attained  the  age  of  twenty-fi?e» 

and  not  before,     Claudius  having   died    under  that  age,    the 

question  was,  whether  his  personal  representative  was  aitided  to 

the  legacy?  which  depended  upon  this;  whether  he  took  a  vested 

interest,  and  Lord  Hardwiche  decided  in  the  affirmative. 

Had  the  disposition  in  the  last  case  stopped  at  the  conclusion 
of  the  first  sentence,  doubtless.  Lord  Hardwiche  would  have 
determined  against  the  vesting  of  the  legacy.  His  Lordship, 
however,  rested  his  decision  upon  the  subsequent  words  controlling 
the  word  when,  as  it  would  have  operated  standing  alone.  For 
when  the  testator  proceeded  to  give  interest  for  the  education  of 
the  legatee,  and  a  power  to  the  trustees  to  apply  any  part  of  the 
principal  as  an  apprentice  fee  with  the  legatee,  and  gave  the 
remainder  of  the  capital  to  him  when  he  should  attain  the  age  of 
twenty-five,  it  was  clear  upon  the  whole  will,  that  nothing  was, 
or  was  intended  to  be,  postponed  by  the  conditional  term  when, 
except  the  payment  of  the  money  (y). 

So  in  Hoaih  v.  Hoaih  (r),  the  testator  gave  1002.  to  Thomas 
Hoath  at  his  age  of  twenty-one,  and  directed  the  intermediate 
interest  to  be  paid  to  his  mother  for  his  maintenance.  Thomas 
having  died  under  twenty-one,  the  question  was,  whether  this 
was  a  vested  legacy;  and  Lord  Thurlow  determined  in  the 
affirmative,  in  consequence  of  interest  having  been  given  for  the 
benefit  of  Thomas,  before  his  legacy  became  payable. 

This  principle  was  acknowledged  by  Lord  Kenyon,  M.  R.,  in 
Walcott  V.  Hall  (s).  In  that  case,  John  Pearce,  bequeathed  to 
his  godson,  the  plaintiff,  Tfumas  Walcott,  501  to  be  paid  at 
twenty-one  or  marriage,  and  directed  the  money  to  be  placed  at 
interest  in  the  name  of  his  executor,  who  was  to  apply  such 
interest  towards  the  maintenance  and  education  of  Thomas;  bot 
if  ThomcLs  died  before  twenty-one  or  marriage,  the  testator  gave 
the  legacy  to  his  own  executor,  in  trust  for  the  poor  oiStalie;  and 
after  disposing  of  his  residuary  estate,  he  appointed  the  defendant 
Hall  executor,  who  having  distributed  the  residue  and  retained 

(q)  6  Yea.  245.  («)  2  Bro.  C  C.  d05,  aad  see  2 

(r)  2  Bro.  C.  C.  4 ;  see  also  Parher     Meriv.  886. 
V.  Oddtngj  18  Sim.  418. 
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the  legacy  of  5021  became  a  bankrupt,  and  obtained  his  certificate.  Legacies  given 
Thomas  fFalcott,  the  legatee,  attained  the  age  of  twenty-one;  ™''.o«'»>™- 
and  it  was  one  of  the  questions,  whether  he  had  a  claim  upon  the  ttngency. 
executor  for  the   SOL?  which  depended   upon   this,   whether  When  Tested 
Thomas  took  a  vested  interest  before   twenty-one,  that  might  |2t««rt  *^ 
have  been  proved  under  the  commission ;  for  if  he  had,  then  his 
right  was  barred  by  the  certificate  :  and  the  Master  of  the  Rolls 
was  of  opinion,  that  the  legacy  vested  in  Thomas  previously  to 
his  attaining  twenty-one,  which  might  have  been  proved  under 
the  commission,  and  was  therefore  barred .  by  the  certificate  ; 
and  his  Lordship  remarked,  that  the  fpA  of  interest  always  vested 
personal  legacies. 

In  conformity  with  these  authorities.  Sir  fF.  Grants  decided 
the  case  q£  Lane  v.  Croudffe(t)y  in  which  the  testatrix  being  pos- 
sessed of  2,02521  three  per  cent,  consols,  bequeathed  to  her  sister 
Naomi  Ivy,  3021  yearly  for  life,  to  be  paid  out  of  the  three  per 
cent,  consols,  and  she  gave  all  the  interest  that  remained,  after 
payment  of  the  30/.  to  James  Laneyfor  his  second  daughter  to  be 
bom,  (she  being  christened  Zipporah  Ivy)  for  her  education, 
until  she  arrived  at  twenty-one ;  and  after  she  attained  that  age 
the  testatrix  bequeathed  to  her  such  interest  absolutely.  The 
testatrix  also  gave  the  annuity  of  30/.  after  the  death  of  Naomi 
Ivy,  to  James  Lane,  until  his  same  second  daughter  attained 
twen^-one,  and  after  she  arrived  at  that  age,  the  testatrix 
bequeathed  to  her  the  annuity  for  ever.  James  had  a  second 
daughter,  whom  he  christened  Zipporah  Ivy,  and  she  died  intes- 
tate, under  the  age  of  twenty-one.  Her  father  nevertheless 
claimed  a  transfer  of  the  Bank  Annuities,  on  the  ground  that  his 
daughter  took  a  vested  interest  in  them,  to  which  he  was  entitled 
as  her  legal  personal  representative,  and  so  Sir  fF.  Grants  deter- 
mined. 

With  respect  to  the  first  bequest,  there  could  be  little  doubt 
of  2Xpporah  having  taken  a  vested  interest  in  it,  since  the  divi- 
dends to  accrue  during  her  minority  were  given  to  her  father  as 
a  trustee  for  her,  and  for  her  educaiiony  which  showed  that  the 
legacy  was  meant  to  pass  to  her  instantery  with  a  postponement 
of  the  possession  until  she  attained  the  age  of  twenty-one  :  and 
in  regard  to  the  second  bequest,  al&ough  it  was  not  expressed  to 
be  given  to  her  father  for  her,  or  for  her  education,  as  in  the  first, 
an  omission  founded  probably  in  accident,  yet  supposing  that 

omission  incapable  of  being  supplied,  and  the  fitther  therefim 

-     ■-     ■-  -  ---■■■-.-        ..  . 

(0  9  Ves,  225. 
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When  vetted 
by  giTUg  in- 
terest* 


I^eguiei  giv«a  entitled  to  the  annual  dividends  from  the  death  of  Naand  during 
in  words  hn-  jjjg  daughter  2SipporaKs  minority,  still  as  ZUpporah  would  take  a 
tingency.  vested  interest  in  remainder  in  those  dividends,  to  commence  in 

possession,  from  her  age  of  twenty-one,  her  father,  in  his  own 
right,  and  as  her  personal  representative,  became  absolutely 
entitled  to  the  whole  of  the  Bank  Annuities  at  her  death  {Naand 
being  then  dead),  and  consequently  to  a  transfer  of  them  for  his 
own  use  and  benefit 

In  the  case  of  Murray  v.  Adenbrooh  (u\  as  well  as  Heath  v. 
Hoaih  (v),  and  fFalcott  v.  Hall  (w),  the.  direction  was  to  apply 
the  whole  interest,  and  the  legacies  were  held  vested.  In  Leake 
V.  Robinson  (z),  where  the  legatees  were  to  be  entided  at  their  age 
of  twenty-five,  in  BuU  v.  Pritchard  (y),  where  they  were  to  be 
entided  at  the  age  of  twenty-three,  and  a  discretion  was  given  to 
the  trustees  to  apply  so  much  of  the  interest  as  they  deemed  neces- 
sary towards  the  maintenance  of  the  children  in  the  meantime, 
and  in  Vatodry  v.  Geddes  (z)^  where  the  legatees  were  to  be  entitled 
at  the  age  of  twenty-two,  and  the  interest  was  to  be  applied  at 
the  discretion  of  the  executors  either  for  the  maintenance,  or  for 
accumulation  for  the  benefit  of  the  children,  the  bequests  were 
held  7wt  vested^  notwithstanding,  the  power  given  to  apply  the 
interest  or  part  of  it,  and,  therefore,  they  were  void  for  re- 
moteness. 

The  case  of  Daois  v.  Fisher  (a),  differs  firom  all  the  preceding 
authorities  in  the  circumstance,  that  the  fund  was  given  to  trus- 
tees upon  trust,  after  the  decease  of  A.  for  his  children,  as  they 
severally  attained  the  age  of  twenty-five,  the  income  to  be 
applied  during  their  respective  minorities  by  their  guardians  for 
their  support^  &c. ;  there  was  a  gift  over  in  case  no  child  should 
attain  twenty-five.  Lord  Langdale^  M.  R.,  decided,  that  the 
legacies  were  vested,  and  therefore  not  too  remote.  His  Lordship 
expressed  his  opinion,  that  if  the  direction  to  divide  the  principal 
had  stood  alone,  the  gift  would  have  been  too  remote  as  in 
Leake  v.  Robinson  (i);  but  although,  in  the  principal  case,  there 
was  no  express  direction  to  apply  the  interest  in  the  interval 
between  the  legatees'  ages  of  twenty-one  and  twen^«*five,  he  did 
not  consider  the  conclusion  followed,  that,  therefore,  there  was  to 
be  no  enjoyment  of  it;  and  he  collected  fix>m  the  entire  dis- 


(tt)  4  Rug.  407,  418,  infra,  5S0. 
(r)  2  Bro.  C.  C.  4,  sup.  674. 
(to)  lb.  905,  sup.  574. 
Ix)  2  Mer.  363. 


(y)  ]  Rusfl.  213,  11  Jur.  34. 
(z)  1  Buss.  &  M7I.  208. 

(a)  5  Beav.  201. 

(b)  Uhisyprcu 
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position^  an  intention  to  give  the  children  the  whole  benefit  of  LegMies  given 
the  interest  immediately  after  the  death  of  the  tenant  for  life.  '° rtSffw"' 
It  was  further  argued,  that  the  gift  over  was  inconsistent  with  tingency. 


the  intention  to  give  vested  interests,  but  his  Lordship  held  When  vetted 
otherwise;  and  firom  his  decision,  the  following  proposition  may  ^J^^^^  "' 
be  deduced,  that,  where  there  is  a  gift  payable  at  a  future  time, 
in  terms  which  in  themselves  import  a  contingency,  and  a  subse- 
qtlent  direction  to  apply  interest  in  a  manner  which,  notwith- 
standing the  contingent  form  of  the  gift,  would,  in  the  absence  of 
any  gift  over,  vest  the  legacy,  the  mere  circumstance  of  a  gift 
over  simply,  on  the  death  before  the  time  of  payment,  does  not 
of  itself  prevent  the  vesting.  It  appears,  that  an  appeal  is  still 
pending  in  this  case  before  the  House  of  Lords. 

It  is  to  be  remarked,  that  where  the  interest  of  the  fund  is  so  Vesting  not  to 
given  as  to  vest  the  legacy  befixre  the  time  of  payment,  that  byanibrgiiouft 
construction  will  not  be  prevented  by  the  insertion  of  dubious  oxp'eMwna. 
expressions. 

Thus  in  Dodson  v.  Hay  (c),  Mr.  WUmot  bequeathed  to  the 
children  of  his  sister  the  whole  of  his  real  and  personal  estates, 
directing  that  all  the  children  should  be  educated  with  the  yearly 
interest  of  whatever  portion  of  his  estate  might  fall  to  each  respec- 
tive child's  lot  or  share ;  and  that  such  portion  should  not  be 
otherwise  claimed  or  inherited,  directly  or  indirectly,  trntU  the 
said  children  arrived  at  the  age  of  twenty-two  years,  whether 
married  or  single.  One  of  the  children,  a  daughter,  died  before 
attaining  that  age,  and  her  share  was  claimed  by  her  administra- 
tor, upon  the  ground  that  she  took  a  vested  interest  in  it  at  the 
death  of  the  testator,  and  the  Court  determined  in  &vour  of  the 
daim ;  the  Master  of  the  RoUs  observing^  that  by  the  gift  of 
interest,  the  shares  being  primd  facie  vested,  that  interpretation 
could  not  be  altered  by  words  of  vague  import ;  and  that  the 
enjoyment,  not  the  gift,  of  the  ftmd  was  postponed  until  the 
legatees  attained  their  ages  of  twen^-two  years. 

Such  is  the  established  rule  in  fiivour  of  vesting,  founded  upon 
the  intention  of  testators,  presumed  ftt)m  the  gift  of  intermediate 
interest  for  the  support  of  the  legatees  previous  to  the  arrival  of 
the  times  appointed  for  receipt  of  the  capital     But,  as  a  general  Bat  por^  of  the 
rule,  if  the  gift  of  maintenance  be  not  co-extensive  with  the  i^JJ^^y^* 
whole  amount  of  the  interest  {d)^  or  if  it  be  made  out  of  another.  <nM«Wr  fund 
fund,  or  if  the  gift  of  the  interest  is  coupled  with  the  gift  of  the  tenaoceT^Hu'^ 

not  vest  the 

legiojr. 

(c)  8  Bro.  0.  C.  404,  409,  ed.  by         ((0   See  per  Lord  Langdaley  m 

BeU,  Dtwies  v.  Fisker,  5  Bear.  211. 
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Legacies  given  principal  on  a  future  event,  as  in  the  case  otKmghiY.  Knight  (e), 
m  word*  im-      jjj  neither  case  will  the  legacies  vest  prior  to  the  arrival  of  the 

porting  con-  j  i  i» 

tingeiicy.  periods  at  whlch  they  are  made  payable ;    for  such  provisions 

Vested  upon      afford  no  presumption  that  the  testators  intended  the  legacies  to 

Sid'the  glft^of  ^^^  ^^^^  ^^^y  became  due  (/) ;  and  then  the  gifts  and  the 
interest  payments  of  the  legacies  being  one  and  the  same»  if  the  l^atees 

die  before  that  period,  their  personal  representatives  cannot  make 
a  title  to  the  funds. 
Gifts  of  ittte-  We  shall  next  proceed  to  the  authorities  which  prove^  that 
to'tnuteel  &c  ^here  the  interest  of  legacies  before  their  times  of  payment  is 
Jot  the  Aen^  not  expressed  to  be  applicable  for  the  support  of  the  legatees,  but 
till  payment  of  it»  or  the  funds  are  given  to  parents,  guardians  or  trustees  for  the 
^^t**^*'*  benefit  of  the  legatees  generally,  such  bequests  will  vest  in  them 
pitals.  at  the  death  of  the  testators,  notwithstanding  the  ^fts  and  times 

of  payment  of  the  legacies  are  the  same,  and  which,  without  soch 
a  declaration,  would  have  made  the  bequests  contingent  previously 
to  the  arrival  of  the  periods  when  they  were  appointed  to  be 
paid. 
Instances.  Thus  in  Hanson  v.  Graham  (g),  the  testator  bequeathed  to  his 

three  grandchildren  500L  ap-piece,  four  per  cent  consols,  when  they 
should  respectively  attain  the  ages  of  twenty-one,  or  be  married, 
provided  the  marriages  were  had  with  the  consent  of  his  execu- 
tors and  trustees ;  and  he  directed  the  interest  of  the  annuities  to 
be  laid  out  at  the  discretion  of  his  executors  and  trustees  as  they 
should  think  proper,  far  the  ben^  of  the  legatees  until  they 
attained  twenty-one  or  married,  and  for  no  other,  use,  intent  or 
purpose.  The  testator  then  gave  his  residuary  personal  estate  to 
his  son  Isaac  Graham^  whom  he  appointed  executor.  One  of  the 
grandchildren  died  intestate  at  the  age  of  nine  yeais^  after  surviv- 
ing the  testator,  and  the  question  was,  whether  the  plaintifis,  its 
next  of  kin,  or  the  residuary  legatee  of  the  testator,  were  entitled 
to  the  legacy ;  which  depended  upon  this  circumstance,  whether 
the  deceased  grandchild  took  a  vested  interest  in  it;  and  Sir 
W.  Grant  determined  in  &vour  of  the  plaintifis,  the  next  of  kin, 
upon  the  principle,  that  the  gift  of  the  whole  interest  for  the 
benefit  of  the  legatees,  which  gave  them  the  absolute  property  in 
it,  as  it  became  due,  also  gave  them  immediate  vested  interests 
in  the  legacies ;  wad  consequently,  that  the  next  of  kin  of  the 
deceased  grandchild  were  entitled  to  the  5002L  bequeathed  to  it. 


(e)  2  Sim.  &  S.  480,  np.  568.  (g)  6  Vet. 239,  249;  Hammomi 

(/)  Ste  8  Bro.  Q.  C.  446 ;  6  Yes.      Made,  1  CoU.  (C),  281. 
249 ;  2  Meriv.  386. 
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In  Branatrom  v.  WUktMon  (A),  the  testator  gave  to  the  two  Legwnes  gtvvn 
children  of  his  niece,  one*dock-Bhare,  &c.  when  they  should  attain  "  ^5*'^'  ^™* 
the  ages  of  twenty-one,  in  equal  shares,  and  appointed  their  father  tiogenoy. 
trustee  for  them  during  minority.     The  question  was,  whether  Wben  vested 
the  l^atees  took  vested  interests  before  twenty-one ;  and  Sir  S^^JS  '^^^^^ 
W.  Orraiif  decided  in  the  aflSrroative,  upon  the  ground  that  the  g^  of  interest 
testator  in  appointing  a  trustee  for  them  during  minority,  clearly 
showed  his  intention  to  postpone  the  possession,  and  not  the 
vesting  of  the  legacies  (t). 

Upon  similar  reasonings  the  case  of  Looe  v.  V Estrange  may  be 
supported,  notwithstanding  Lord  Rossfyn  expressed  his  inability 
to  account  for  the  principle  of  the  decision  (J),  unless  it  were  to 
be  referred  to  the  circumstance  of  being  a  residue,  as  the  words 
were  annexed  to  the  gift. 

In  that  case  (A),  the  testator  vested  in  trustees,  who  were  his 
executors,  his  residuary  estate,  in  trust  to  sell,  dispose  o^  and 
improve  ^  until  Walter  Nash  should  attain  his  age  of  twenty-four 
years.''  He  then  expressed  a  wish,  that  ffiaUer  should  be  wholly 
employed  in  his  trade,  either  as  an  apprentice  or  a  journeyman, 
unm  his  said  age,  and  directed  that  he  should  be  paid  an  annuity 
of  10£  out  of  the  residue  from  his  age  of  twenty*one  until  he 
attained  twenty-four,  and  from  thenceforth  in  trust  (as  to  the 
residue)  for  him  the  said  Walter  Naih.  Walter  died  under  the 
age  of  twenty«four;  and  the  question  was,  whether  he  took  a 
vested  interest  in  the  fund  which  was  transmissible  to  his  personal 
representatives  ?  Lord  King  determined  in  the  affirmative,  from 
whose  decree  the  testator's  next  of  kin  appealed  to  the  House  of 
Lords,  which  confirmed  the  decision. 

Although  the  last  was  a  case  not  of  simple  unqualified  gift  to 
the  legatee,  yet  there  were  many  ciroumstances  to  show  that  . 
Walter  Nash  was  intended  to  have  the  benefit  absolutely ;  and 
that  the  ergoyment  of  the  property  wa»  alone  postponed  until  he 
attained  the  age  of  twenty-four.  The  reason  for  deferring  pay- 
ment is  obvious.  Walter  Nash  was  a  minor  at  the  date  of  the 
will,'and  the  testator  appeared  to  be  anxious  to  counteract  the 
mischief  with  which  possession  of  his  fortune  might  be  attended 
to  the  l^atee,  if  he  were  permitted  to  receive  it  at  an  earlier 
period  than  the  age  of  twenty^four  i  as  it  might  induce  him  to 


(A)  7  Ves.  421.  (j)  1  Bro.  C.  C.  300. 

(0  See  aim  MWs  v.  Roberii^  (k)  Bro.  Fsrl.  Ca.  69,  Sro.  ed., 
1  Ross,  k  M7I.  6S6 ;  Zifter  y.Brad'  and  see  Doe  r.  Lea^  8 TermBep. 41, 
20y,  1  Hare,  10.  and  Ooodtiae  v.  IF%t%,  1  Burr.  228. 
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Legaciet  gWan  abandon  the  trade  which  the  testator  was  desirous  he  should 
in  word*  im-      qualify  himself  for,  and  cany  on.     That  was  the  motive  for 

DOrtlQff  COO"  M  w  *r 

tingency.  postponing  the  enjoyment  of  the  bequest;  and  in  addition,  the 

When  Tested     testator^  in  the  mean  time^  gave  the  fund,  intended  for  Walter^  to 

Son" Md  the"'  trustees,  for  his  ben^,  to  improve  for  km  and  to  make  him  an 

gift  of  interest  allowance   in  the  interim;    circumstances,   proving   under   the 

authority  of  the  cases  before  stated,  that  the  fund  was  intended 

to  be  immediately  given  to  the  legatee,  with  a  delay  of  the 

possession  only  until  he  attained  the  age  of  twentj-four  years. 

In  the  case  of  Murray  v.  Addenbrook  (/),  the  testator  gave  the 
interest  of  the  residue  of  his  personal  estate  to  his  wife  Mary  for 
life,  and  at  her  death  he  bequeathed  ^*  the  aforesaid  sums  to  the 
eldest  surviving  son  of  Sir  John  Murray,  upon  his  attaining  the 
age  of  twenty-five  years,''  the  interest  arising  therefix>m  after  the 
death  of  the  testator's  wife,  to  be  applied  to  the  use  of  the  said 
surviving  eldest  son  as  to  his  trustees  might  seem  most  proper, 
till  he  came  to  the  age  of  twenty-five  years."  It  was  contended 
that  the  legacy  to  the  son  was  too  remote,  as  the  eldest  surviving 
son  of  Sir  John  Murray  might  not  be  in  esse  at  the  death  of  the 
testator.  Lord  Jjyvdhwrst,  C,  decided  in  £ivour  of  the  bequest, 
on  the  ground  that  by  the  gift  of  the  interest  immediately  after 
the  death  of  the  testator's  widow,  the  eldest  surviving  son  would 
upon  that  event  have  taken  a  vested  interest  in  the  principaL 

In  Saunders  v.  Vautier  (m\  the  bequest  was  of  all  the  testator^s 
India  stock  in  his  name  at  his  death  to  trustees  upon  trust  to 
accumulate  the  dividends  until  Z>.  JK  K  should  attain  twenty- 
five  and  then  to  transfer  the  principal  with  such  accumulations  to 
Z>.  fF.  F.,  his  executors  administrators  and  assigns;  there  was 
not  any  gift  over.  Lord  Cottenham,  C,  held,  that  the  legacy 
vested  in  D.  W.  V.  at  the  testator's  death ;  his  Lordship  observed 
that  there  was  not  only  a  gift  of  the  Intermediate  interest  indica- 
tive of  an  intention,  as  Sit  John  Leach  observed  in  Vawdry  v. 
Geddes  (n),  to  make  an  immediate  gift,  because  for  the  purpose 
of  the  interest  there  must  be  an  immediate  separation  of  the 
l^;acy  fi-om  the  bulk  of  the  estate,  but  there  was  a  positive  direc- 
tion to  separate  the  legacy  firom  the  estate,  and  hold  it  for  the 
benefit  of  the  legatee. 

In  Milroy  v.  MUroy  (o),  the  testator  devised  his  real  and 


(0  4  Riu8.  407,  418;   see  also  (m)   Cr.  k   Phil.  940,   and  see 

MilU  T.  BcharU,  1  Ruas.  &  Mjl.  566 ;  Bammdl  t.  OHUno,  9  Jar.  704. 

Vivian  y.MilU,  \  Beav.  315 ;  Dames  (n)  1  Ruas.  &  M7L  203. 

Y.  J'uAfr,  6  Beav.  201.  (^)  14  8im.  48. 
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residuary  personal  estate  in  trust,  subject  to  an  annuity  to  his  LegMws  giyen 
nephew,  for  his  daughter  for  life,  remainder  in  trust  to  pay  the  ^,^^'coid- 
income  for  the  maintenance  of  all  and  every  such  child  or  children  tingeptfy. 
as  she  might  leave  at  her  decease,  during  his,  her,  or  their  Exoepdouto 
minarity,  and  when  the  youngest  should  have  attained  twenty-  ![^ben  inteimo- 
five,  to  pay  and  transfer  the  income  and  principal  to  the  children  *■*«  interert  b 
equally.    The  daughter  left  five  children  living  at  her  decease,  Ugatee. 
aU  of  whom  attained  twenty-five.     Sir  L.  ShadweUy  V.  C,  held, 
that  the  trust  was  not  void  for  remoteness,  but  that  the  children 
took  vested  interests  in  the  trust  property   on  their  mother^s 
death.    . 

In  all  the  instances  which  have  been  produced,  the  corpus  of  Exception 
the  property  was  immediately  given,   and  the  interest  or  fund  nogUtoTuie 
directed  to  be  applied  or  managed  for  the  benefit  of  the  legatee,  capital  what- 
If,  however,  the  interest  or  dividends  alone  be  the  subject  of  time  directed 
bequest  until  a  particular  time,  and  the  principal  is  not  sooner  ''^  j'5i^*^ivi!"*' 
taken  out  of  the  residue,  but  directed  for  the  first  time  to  be  dends  only  are 
taken  out  of  it,  and  paid  or  transferred  to  the  legatee  at  the  end  ^^^mxhax 
of  that  periody  the  irUermediate  gift  of  the  interest  or  dividends  v^nod  arriye. 
will  not  vest  the  capital ;  because  the  gift  and  payment  of  it  are 
one  and  the  same,  and  it  was  the  intention  of  the  testator  to  make 
the  giib  of  the  interest  and  the  capital  separate  and  distinct,  so 
as  to  constitute  the  time  appointed  for  payment  of  the  principal, 
the  very  essence  of  the  gift  of  it  (p). 

Batrford  v.  KebbeU{q\  is  a  case  of  this  description.  There  the 
testatrix  gave  to  Robert  Endley  the  dividends  which  should  become 
due  after  her  death  upon  50021  three  per  cent.  Bank  Annuities  until 
he  should  arrive  at  the  full  age  of  thirty-two  years,  at  which  time 
she  directed  her  executors  to  transfer  to  him  the  prihcipal  sum, 
for  his  own  use.  Robert  died  under  that  age ;  and  the  question 
was,  whether  his  personal  representatives  or  the  residuary  legatee 
of  the  testatrix  were  entitled  to  the  legacy ;  which  depended  upon 
the  circumstance,  whether  Robert  look  a  vested  interest  in  it 
previous  to  the  age  of  thirty-two.  It  was  insisted  for  the  residuary 
legatee,  that  there  was  no  gift  of  the  principal  to  Robert  but  in 
the  direction  to  transfer  at  a  time  which  never  arrived ;  and  that 
the  difierence  was  between  a  gift  of  the  corpus^  taking  it  out  of 
the  residue,  and  a  gift  of  the  dividends  only,  the  capital  being  to 

(/>)  This  principle  recognised  in  9e^Sa!Mhiryy.Ready\2\es.'I5^vl\so    - 

Cromtk  v.  Ltmb,  3  Yo.  &  CoU.  (E.),  Ford  ▼.  BawUns,    1   Sim.  &   Stu. 

^76.  328 ;   Tayhr  v.  Baeon,  8  Sim.  100; 

(q)  3  Ves.  363,  referred  tQ  3  lb.  Watton  v.  Hayes,  5  Myl.  &  Cr.  125 ; 

367 ;  5  lb.  514 ;  3  Merir.  342,  and  Buicher  v.  Leacky  6  Beav.  392. 


5^3  Of  vested  Legacies  [Ch.  z. 

LegaciM  hi  be  taken  out  at  a  future  period ;  and  Lord  Rosslyn  concurred  in 
''^°"^*^^*'  thia  statement,  and  decreed  in  favour  of  the  residuary  legatee ; 
Wli«i  Tested,  remarking,  that  he  had  looked  into  the  cases,  from  which  it 
appeared  that  dwidends  were  always  a  distinct  subject  of  legacy; 
that,  in  this  instance,  there  was  no  gift  but  in  the  direction  fer 
payment;  a  direction  that  only  attached  upon  a  person  of  the 
age  of  thirty*two,  which  necessarily  excluded  Bobert,  as  he  never 
attained  that  age ;  and  his  Lordediip  said,  that  in  all  the  other 
cases  of  vesting,  the  tiling  was  given,  and  the  pn^  out  of  it  was 
given. 

When  intenne-  2.  It  may,  however,  happen  that  the  intermediate  interest  is 
not  ffireD  to  or  ^^^  bequeathed  to  or  for  the  maintenance  or  benefit  of  the  legatee 
for  the  benefit    durinff  minoritv,  or  until  the  fund  is  directed  to  be  paid  to  him ; 

of  legatee,  bot    ,^,.  *'  .,  ,,  •  .^.w 

to  another  but  such  mterest  may  be  bequeathed  to  another  person  beneficuufy 
^^'^^^  till  the  legatee  of  the  capital  arrive  at  a  particular  age,  and,  when 

he  attains  to  it,  the  fund  may  be  directed  to  be  transferred  to 
him ;  or  the  fund  or  its  intermediate  interest  may  be  given  to 
executors  or  trustees  to  answer  particular  purposes,  as  to  pay 
debts,  &&,  with  a  direction  to  pay  over  the  property  to  the 
legatee  after  satis&ction  of  those  demands;  or  the  intermediate 
interest  may  be  given  to  another  person  for  Ufe,  as  when  the  fund 
is  bequeathed  to  or  in  trust  for  A.  for  life,  and  after  his  death  to 
B.  In  all  those  cases,  the  person  to  whom  the  absolute  property 
is  limited,  will  take  an  immediate  vested  interest  in  the  subject, 
since  such  bequests  are  in  the  nature  of  remainders;  the  rule  as 
to  which  is,  that  the  interests  of  the  first  and  subsequent  takers 
vest  together*  It  is  clear  that  the  testator  intended  to  give  im- 
mediately the  capital  to  the  person  in  remainder,  with  a  post- 
ponement of  the  enjoyment  only  until  he  arrived  at  a  particular 
age,  or  until  the  partictilar  purposes  were  answered,  or  so  long  as 
the  tenant  for  lUe  continued  to  live*  Upon  these  subjects^  it 
is  indifferent  whether  the  devise  be  of  real  or  personal  estate; 
provided,  when  the  subject  is  personal  estate,  the  wlude  proper^ 
in  it  be  given  with  a  particular  interest  out  of  it ;  for  it  will  be 
afterwards  shown  that  if  d^e  interest  of  personalty  be  alone  given 
to  a  person  for  life,  and  the  context  of  the  will  show  that  the 
capital  was  not  intended  to  be  disposed  of  till  after  his  death,  the 
interest  in  the  capital  will  be  contingent  during  the  life  of  such 
person ;  because  there  is  no  gift  of  the  principal  previously  to 
the  direction  for  its  payment,  and  the  gift  and  time  of  payment 
are  one  and  the  same.     We  ^hall  proceed  to  consider  (q)^ — 

(q)  See  the  last  case. 
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fund  accruing  between  that  period  and  the  arrival  of  the  legatees   ^^^^^*^^ 
at  particular  ages»  when  the  ciqpital  is  given  to  them,  is  be-  Ai  where  the 
qneathed  to  another  person  beneficiallj.  fund  »  given 

In  Lane  v.  Ocudge  (y),  before  stated  (r),  we  have  seen  that  ^ ^i^^\^J^ 
the  annuity  of  30/.  bequeathed  to  Naomi  Ivy  for  life,  remainder  attaim  *  parti. 
to  Jame$  Lane,  until  his  second  daughter  attained  twenty-one,  '^'''^'' 
and  then  to  her  absolutely,  vested  in  the  dau^ter  at  the  death  of 
the  testator. 

So  in  Taylor  v.  Biddall  («),  the  devise  was  to  EUzabetk  Smitk 
for  so  long  time  and  until  her  son  Benjamin  attained  his  full  age 
of  twenty-one;  and  after  he  should  have  arrived  at  that  age, 
then  to  him  absolutely.  The  Court  held  that  Elizabeth  had  a 
term  for  years  in  the  estate  until  Benfamm  was  twenty-one,  and 
that  Benjamin  took  a  vested  remainder  in  fee. 

Also  in  Ma^fieU  v.  Dugard  (f),  the  testator  devised  lands  to 
his  wife  ft'0  his  son  attained  twenty-one;  and  when  hb  son 
arrived  at  that  age,  then  to  him  in  fee.  The  son  died  under 
twenty-one ;  and  the  Lord  Chancellor  decided  that  the  son  took 
a  vested  remainder  in  fee,  expectant  upon  the  term  for  years 
in  his  mother,  a  term  which  expired  at  his  death. 

Second.  Where  the  property  will  vest  in  the  legatee  in  re-  Or  where  the 
mainder  at  the  testator^s  death,  so  as  to  be  transmissible  to  his  ftlnais^venin 
personal  representative,  although  the  interest  of  the  fund,  or  the  jTll^^'Jd^h 
fiind  itseli^  be  given  to  executors  or  trustees  to  answer  particular  to  ^.'/ 
purposes,  as  to  pay  debts,  &c.,  and  the  capital  is  not  bequeathed 
to  the  legatee  until  after  satis&ction  of  those  demands. 

In  BorastorC^  case  («),  the  devise  was  to  a  man  and  his  wife 
for  eight  years,  and  after  that  term  the  lands  were  to  remain  to 
the  executors  of  the  devisor,  until  such  time  as  Hugh  Boraston 
should  accomplish  his  full  age  of  twenty-one ;  the  mesne  profits 
to  be  employed  by  the  executors  towards  the  performance  of  the 
testator's  will;  and  when  the  legatee  should  attain  twenty-one, 
then  that  be  should  enjoy  the  estate  to  him  and  his  heirs.  Hugh 
Boraston  died  under  twenty-one,  and  the  Court  of  JSing^s  Bench 
determined,  that  the  remidnder  vested  in  him  at  the  death  of 


(q)  9  Ves.  226,  231.  (0  1  Eq.  Ca.  Abr.  195,  pi.  4. 

(r)  Ante,  p.  675.  (u)  8  Bep.  19,  21 ;  1  New.  Rep. 

(0  2  Mod.  2S9.  C.  P.  317. 
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the  devisor,  with  a  postponement  of  the  poMC  scion  until  Hugh 
renal   er.      completed  the  age  of  twent j-one. 


Wben  v€ited. 

or  the  fund  is 
giyen  in  re- 
mainder after 
an  interest  for 
lifei 


Third.  Where  a  legacy  in  remainder  after  an  interest  for  fi/e 
will  vest  at  the  testator's  death,  so  as  to  be  transmissible  to  die 
personal  representative  of  the  legatee,  although  he  die  before  the 
tenant  for  life. 

When  the  absolute  property  in  a  fund  is  bequeathed  in  frac- 
tional interests  in  succession,  at  periods  which  must  arrive :  an 
to^  or  in  trust  for  A.  for  Ufe,  and  after  his  death  to  J?.;  the 
interests  of  the  first  and  subsequent  takers  will  vest  together ; 
and  notwithstanding  B.  may  die  before  A,  his  personal  repre- 
sentatives will  be  entitled  to  receive  the  legacy  upon  the  death 
of  A.  (x).     This  doctrine  is  established  by  a  variety  of  cases. 

In  Mimkhause  v.  Holme  (y),  the  testator  gave  800^  to  tnistees 
to  pay  to  his  wife  the  interest  for  life,  and  from  and  after  her 
death  he  disposed  of  the  eaid  sum  of  800/.  in  manner  following, 
&c.  Then  the  testator,  after  several  intermediate  devises  and 
bequests,  gave  the  legacy,  upon  which  the  question  arose :  ^  I 
also  give  to  Jonathan  Monkhouee,  son  of  my  brother  George^ 
the  sum  of  lOOJl"  Jonathan^  having  survived  the  testator,  died 
before  the  widow;  and  the  question  was,  whether  he  took  a 
vested  interest  in  the  legacy,  so  as  to  tnmsmit  it  to  his  penonal 
representatives,  and  Lord  BoUtyn  decided  in  the  affirmative ; 
his  Lordship  remarking  that  the  80021  was  gioen  to  the  trustees 
to  pay  the  interest  to  the  wife  for  life,  and  then  in  parts  and 
shares,  which  showed  that  the  testator  intended  to  give  vested 
interests  to  the  several  legatees. 

So  in  the  Attorney  General  v.  Crispin  (z),  the  testatrix,  after 
giving  several  annuities,  bequeathed  after  the  death  of  the  an* 
nuitants,  5021  to  each  of  the  children  of  D.  Rioiere.  Z>.  Biviere 
then  had  seven  children,  six  of  whom  die^l  before  the  surviving 
annuitant;  and  one  of  the  questions  was,  whether  any  interest 
vested  in  the  six  children,  as  they  did  not  survive  the  last 
annuitant;  and  the  Lord  C%anc^flbr  determined  that  they  took 
vsested  interests. 

The  last  case  was  followed  by  Benyon  v.  Maddison{a\  in  which 
Mr.  Lynde  bequeathed  the  whole  of  his  estate  to  the -defendant, 
to  pay  the  interest  to  his  mother,  Hester  Lynde  for  life;  and  after 


(x)  f)  Ves.  507. 

(y)  1  Bro.  C.  C.  298. 

(z)    Ibid.  386,  and  see  Exel  v. 


Wallace,  2  Ves.  sen.  118. 
(a)  2  Bro.  C.  C.  75,  ed.  by  BdL 
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her  death,  he  then  gave  to  five  persons  50021  each,  three  per  cent    Legacies  in 
annuities,  and  to  Jl  Benyon  and  Mary  his  sister,  100/.  each  like     romtinder. 


annuities.  J.  Benyon  survived  the  testator,  but  died  during  the  ^^''^ 
life  of  Hester  Lynde;  and  the  question:  was,  whether  J.  Benyon 
took  a  vested  interest  in  the  lOOJL  three  per  cent,  annuities^  which 
entitled  his  personal  representative  to  call  for  the  stock  after  the 
death  of  Hester?  The  Master  of  the  Bolls  was  of  opinion,  that 
•7.  Benyon  had  a  vested  interest  in  the  annuities,  and  that  his 
personal  representative  was  entitled  to  them. 

The  next  case  was  Scurfield  v.  Haioes  (i),  where  the  testatrix 
being  entitled  to  a  mortgage  debt  of  500/.  directed  her  executors 
to  permit  Stisanna,  wife  of  Michael  Homer,  to  take  the  interest 
to  her  separate  use  for  life ;  and  if  the  mortgage  should  be  dis- 
charged, she  directed  the  money  to  be  invested  in  government 
securities  to  the  same  use :  and  tifter  the  death  of  Stisannoj  the 
testatrix  gave  the  principal  sum  to  the  son  and  daughter  of 
Susanna,  by  a  former  husband,  equally;  but  if  either  of  them 
died  before  her  mother,  the  whole  was  to  go  to  the  survivor. 
Lydia,  the  daughter  of  Susanna,  died  in  the  lifetime  of  her 
mother  and  brother.  Her  brother  assigned  the  50021  to  the 
plaintiff  and  died  intestate  before  his  mother.  The  plaintiflt  was 
also  his  administrator.  The  mother  being  dead,  the  question 
was,  whether  the  plaintiff  was  entitled  to  the  whole  500L  as 
assignee  or  administrator  of  the  brother,  and  the  Master  of  the' 
BoUs  was  of  opinion,  that  the  plaintiff  was  entitled  to  it  in  the 
latter  character. 

The  last  decision  appear?  to  have  been  founded  upon  the  fol- 
lowing reasons:  1st,  that  the  son  and  daughter  took  vested 
interests  in  remainder,  in  the  legacy,  at  the  death  of  the  testatrix, 
liable  to  be  devested  as  to  a  moiety  in  favour  of  the  other  legatee 
upon  the  decease  of  the  one  first  dying ;  and  2ndly,  that  as  the 
brother  survived  his  sister,  her  share  immediately  and  absolutely 
vested  in  him  at  her  death,  the  will  not  requiring  the  surviving 
legatee  to  be  m  esse  at  the  death  of  the  mother.  Hence,  the 
brother  was  entitled  to  a  moiety  of  the  fund  in  his  own  right, 
and  to  the  other  under  the  limitation  over  in  the  will,  which  gave 
a  right  to  his  administrator  to  receive  the  whole,  afler  the  death 
of  the  tenant  for  life. 

In  Tayhr  v.  Longford  (c),  the  testator  directed  the  interest  of 


(p)  .3  Bro.  C.  C.  90.  Waley^  10  Jur.  767 ;  Evans  y.  Jones, 

(e)  3  Ves.  119;  see  abo  Locker  v.      2  Coll.  (C),  616. 
Bradley^    5  Bcav.  593;    Cohen    v. 
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Le^ides  in     hiB  residuarfr  estate  to  be  paid  to  his  two  sisters  Haxnah  and 

rein«iider>      ^Uce  in  eqoal  shares  during  their  lives;  "  and  after  their  decease, 

WbettvoMed.    ^j^^  principal  to  be  paid  to  their  children  eqvalfy;  but  which  ever 

sister  died  before  the  other,  the  share  which  was  so  paid  to  her, 

i  should  be  paid  to  her  children  in  equal  proportions;  but  if  such 

,  fflster  so  dying,  should  kave  no  children,  then  the  interest  to  be 

paid  to  the  survivor  for  life  as  aforesaid."    Alice  died  without 

leaving  children.    Hannah  had  two  children  at  the  testator^s 

death,  and  other  two  afterwards,  but  the  plaindff  was  the  only 

child  living  at  her  death,  and  as  such  claimed  the  whdie  residue 

under  the  idea  that  the  gift  to  the  children  was  contingent  until 

the  death  of  the  surviving  sister.     In  opposition  to  which  daim, 

it  was  contended  for  the  assignees  of  two  of  the  other  children, 

that  the  first  words  completely  disposed  of  the  property  after  the 

death  of  the  two  asters,  whidi  clearly  gave  it  to  off  the  children, 

and  that  there  was  nothing  to  alter  the  efiect  of  the  gift  in  the 

subsequent  expressions,  which  were  only  applicable  to  the  life 

interests  of  the  two  sisters,  aod  did  not  touch  the  principal     Of 

this  opinion  was  the  Master  of  the  Bolbf  who  declared  that  the 

property  vested  in  off  the  children. 

The  next  case  is,  fVadley  v.  North(dy  There  Thomas  Weston 
devised  and  bequeathed  his  real  and  personal  estates  to  a  trustee, 
to  pay  the  annual  produce  to  his  mother  Ann  Westaoy  and  hia 
sister  Ann  WadUjfj  during  their  lives  (the  moiety  of  the  latter 
being  given  to  her  separate  use) ;  and /rom  and  after  the  death  of 
his  mother  and  sister,  and  the  survivor  of  them,  to  apply  the 
same  iot  the  benefit  of  all  the  children  of  his  sister  who  ahould  be 
living  at  her  death,  in  equal  shares,  **  each  receivmg  his  or  her 
respective  share  of  the  principal  upon  his  or  her  attaining  the 
age  of  twentg^one  years;  and  if  one  child  should  be  so  surviving^ 
in  trust  to  pay  the  whole  to  such  child  upon  his  or  her  attaimng 
the  age  of  twenty^one  years  as  aforesaid.^  Ann  Weston  and  Ann 
Wadley  having  survived  the  testator,  died;  the  former  in  the  year 
1793,  and  the  latter  in  the  year  1790.  Ann  Wadley  had  four 
children  living  at  the  testator*s  death,  two  of  whom  died  after 
surviving  their  mother,  in  the  lifetime  of  Ann  Weston^  and  under 
twenty-one.  One  of  the  questions  was,  whether  as  the  two 
children  died  under  age,  and  before  Ann  Weston,  the  tenant 
for  life,  they  took  vested  interests  in  the  property  transmissible 
to  their  persond  representatives;  and  the  Master  of  the  RoBs 
decided  in  the  affirmative,  declaring  upon  the  true  construction 


(d)  3  Vea.  364. 
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of  the  will,  that  the  gift  to  a  turvMng  child  merely  referred  to    Legadei  m 
the  death  of  the  mother ;  so  that  the  two  children  having  survived 


her,  took  vested  interests  in  their  shares,  although  they  died   Wheiifertad. 
under  twenty-one,  and  in  the  lifetime  of  the  tenant  for  life. 

LMtlf,In  Blandre  v.  GeUart  (e\  the  testator  gave  to  Grearge 
Pringky  200i  three  ffer  cent  consols  at  his  wife^s  decease,  and 
appointed  her,  IVinglef  and  another  person  executors,  to  manage 
the  pioperty,  and  fiilfil  the  intentions  of  his  wiU.  Pringley  the 
legatee  died  before  the  wife,  and  the  question  was^  whether  he 
took  a  vested  interest  in  the  consols,  which  entitled  his  personal 
representative  to  a  transfer  of  them,  the  testator^s  widow  being 
dead ;  and  Sir  W.  Orant,  M.  R.,  determined  in  the  affirmative, 
and  thus  expressed  himself:  '^  If  the  testator  had  given  the  stock 
to  his  wife  for  life,  and  at  her  death  to  Pringhj  the  latter  would 
clearly  have  had  a  vested  interest  in  the  nature  of  a  remainder. 
In  a  will,  it  is  not  material  in  what  order  the  clauses  are 
arranged.  The  question  is,  what  is  the  effect  upon  the  whole  ? 
This  testator  begins  by  giving  to  Pringle  the  stock  at  the  death  of 
his  wife,  and  then  gives  to  his  wife  the  whole  of  his  property. 
Consequently,  she  has  a  life  interest  in  that  stock  so  given  to 
Pringh  at  her  death,  for  it  is  part  of  the  testator^s  property  not 
antecedently  disposed  of.  Thus  the  will,  no  matter  in  what 
order,  divides  the  fund  between  these  two  persons;  giving  to 
one  the  interest  for  life,  and  to  the  other  the  capitid  at  her 
decease.  In  effect  and  substance  Pringle  took  a  remainder, 
which  became  vested  immediately  upon  the  testator^s  death,  and 
was  not  defeated  by  his  own  death  in  the  lifetime  of  the  wife.'' 

In  Morgan  v.  WSUams  (/),  a  residue  was  bequeathed  upon 
trust  for  three  annuitants  for  their  lives,  and  after  the  death  of 
the  survivor  upon  trust  for  the  children  of  the  testatrix's  two 
brothers  and  sisters  as  tenants  in  common  at  twenty-one;  but  if 
any  of  them  died  under  that  age,  the  shares  of  those  dying  to  go 
to. the  survivors;  two  of  the  children  attained  twenty-one,  and 
died  during  the  lives  of  the  annuitants.  Sir  JL  ShadweU,  V.  C, 
held  the  children  having  attained  twenty-one,  their  interests 


(e)  16  Yes.  314,  and  see  Weedan  Walk.  1,  and  AnU^  Chap.  XL  sect.  i. 

T.  Fdl,  2  Atk.  123 ;  Hatch  r.  MUU,  p.  80;  Woodstock  y.  SkOHto,  6  Sim. 

1  Eden,  842;  Bemsme  r.  MeUo^  1  416;  Pffs  y.  Lmwoodj  6  Jur.  618; 

Bro.  C.  C.  637 ;  Corb^  v.  jFVeficA,  Cooke  v.  Bowen^  4  Yo.  k  ColL  (£.) 

4yes.  418 ;  LBdj Lincoln  y.PeViam,  244;  Pders  r.Dipple^  12  Sim.  101; 

10  Yes.  166 ;  Walker  t.  Skore,  16  Morgan  v.   WUHamt^  14  Law   J., 

Ves.  122 ;  Ham/ax  v.  Wilion,  16  Ves.  N.  S.  449.  /SoU^t^^  ^  /^i///Aou.  y^  ^^^/oz 
168;    Wolker  v.   Main,    1  Jac  &         (/)  14  Law  J.,  N.  S.  449. 
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Legacies  in      vested^  and  their  shajres  consequendj  belonged  to  their  personal 
^^'^p^*"^'^'      representatiyes. ' 


When  not  In  Watson  y.  Watson  (g),  the  testator  gave  annuities  to  three 

persons,  adding,  if  the  annuities  are  paid  by  the  interest  of 
purchasing  monej  in  the  stocks,  at  the  death  of  the  different 
parties,  the  principal  to  be  divided  between  the  children  of  the 
deceased.  Sir  L.  Shadwell,  V.  C,  treated  it  as  an  immediate 
gift  in  remidnder  to  all  the  children  of  each  annuitant ;  and  held, 
that  such  children  liying  at  the  death  of  the  testator,  took  a 
yested  interest  in  the  principal  of  the  stock  as  tenants  in 
•  common. 

In  Davies  v.  Fisher  (A),  the  testatrix  appointed  a  residuary 
personal  fund  to  trustees,  upon  trust  to  inyest  and  pay  the 
interest  to  W.  D,  for  life,  and  after  his  decease  for  his  children, 
as  they  severally  attained  the  age  of  twenty-five  years,  equally 
between  them,  if  more  than  one,  and  if  but  one  then  to  that  one ; 
the  income  to  be  applied  during  their  minorities  by  their  guardians 
for  their  respective  support,  &c.;  and  in  case  no  child  should 
attain  twenty-five,  then  in  trust  for  the  children  oiJ.  D.  The 
question  was,  whether  the  gift  to  the  children  was  void  for 
remoteness,  which  turned  upon  the  fiirther  question,  whether  the 
words  of  the  bequest  conferred  vested  interests.  Lord  Langdahy 
M.  R.,  decided  in  the  affirmative.  His  Ix)rd8hip  admitted,  that 
he  had  found  no  case  like  the  present  in  which,  payment  being  post- 
poned beyond  minority,  the  express  direction  to  apply  the  interest 
extended  only  to  minority,  but  he  considered,  that  the  result  of 
the  direction  to  divide,  followed  by  the  direction  to  apply  the 
income,  would,  without  more,  be  to  give  vested  interests^  to  the 
children  of  W.  D. 

LepMietinre-  3.  We  shall  now  proceed  to  consider  the  cases  which  form 
anintmffor  ^^^^^P^oi^s  <<>  ^^^  general  rule,  that  legacies  in  remainder  vest  at 
Ufo,  when  not     the  same  times  as  the  particular  interests  previously  given* 

It  has  been  settled  by  a  variety  of  cases,  that  if  only  the 
lino  sift  of  the  interest  OX  dividends  of  property  be  bequeathed  for  life,  and  the 
Sd«ith  of^  context  of  the  will  show  that  no  interest  in  the  principal  was 
tenant  for  life,    intended  to  pass  until  after  the  determination  of  the  life  estate, 
the  remainder  will  not  vest  during  the  continuance  of  the  par- 
ticular estate,  because  there  is  no  disposition  of  the  capital 
distinct  fix>m  the  period  appointed  for  the  payment  or  distribution 

(g)  \\  Sim.  73 :  see  also  Kimber'         (h)  5  Bea.  201 ;  see  also  Ham' 
Uy  V.  TVir,  4  D.  &  W.  189.  mond  v.  Maule^  1  Coll.  (C),  281. 
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of  ity  viz,  upon  the  death  of  the  tenant  for  life.     But  to  prevent    Legaciet  in 
the  vesting  of  the  remainder,  the  contents  of  the  will  must  clearly     "^°^"'^"^' 
show  such  to  be  the  testator's  intention,  for  we  have  seen  that,      ^k«n  ma 
whether  the  interest,  or  the  fund  itself  be  given  to  or  in  trust  fur 
A,  for  life,  with  remainder  to  B.  absolutely,  the  remainder  will 
vest  in  B.  at  the  death  of  the  testator,  the  intent  being  that  B. 
should  have  the  capital  at  all  events  at  the  demise  of  ^.,  on 
whose  account  alone,  the  enjoyment  of  it  by  B.  was  postponed. 
The  preceding  and  following  cases  will  illustrate  these  remarks. 

In  BUUngsley  v.  Wills  (t),  the  testator  gave  to  his  brother 
Capel  BHUngskyy  the  interest  of  1,50021  for  life,  and  from  and 
after  his  decease  he  gave  the  said  sum  of  1,50021  to  all  the  younger 
sons,  and  to  all  the  daughters  of  Capel^  equally,  to  be  paid  to 
them  at  their  ages  of  twenty-one ;  declaring,  dxat  no  elder  son, 
if  there  should  be  more  than  one  son,  nor  any  elder  daughtery  if 
there  were  only  daughters  of  Capel,  living  at  his  decease,  should 
have  any  share  or  interest  in  the  1,50021  But  if  all  the  children 
of  Capel,  except  one,  died  before  twenty-one,  then  he  gave 
1,000^,  part  of  the  1,50021,  to  such  surviving  only  child  to  be 
pud  at  twenty-one.  Capel  had  three  children  when  the  will  was 
made,  and  another  child  after  the  testator's  death.  Letitia  one 
of  the  three  children  married  and  attained  twenty-one,  but  died 
before  her  &ther.  The  question  was,  whether  she  having  attained 
twenty*one,  but  dying  during  the  life  of  her  &ther,  was  notwith- 
standing entitled  to  a  vested  interest  in  a  share  of  the  1,50021,  so 
as  to  transmit  it  to  her  husband,  the  defendant,  her  personal 
representative :  and  Lord  Hardtoicke  determined  thatZ^Yia  took 
no  vested  interest,  but  that  the  shares  in  remainder  were  con- 
tingent during  the  life  of  Capel  BiUingsley,  since  there  was  no 
gift  of  the  capital  previously  to  his  death,  the  objects  to  take  it 
being  uncertain  till  that  event  happened,  and  consequently,  the 
time  of  payment  being  annexed  to  the  substance  of  the  gift  of 
the  legacy  (which  was  at  the  death  of  Capel),  as  Letitia  was  not 
then  living,  she  took  no  interest  in  it  which  she  could  transmit  to 
her  personal  representative  (J), 

So  in  Thicknesse  v.  Liege  (k),  Mr.  Berenger  bequeathed  his 
residuary  estate  to  his  executors  in  trust  to  place  at  interest  and 


(0  8  Atk.  219;  see  also  Lta^  ▼.  Bedi  v.  Bum,  7  Beay.  493 ;  CW- 

P^h,  1  Yo.  &  ColL  (C),  718.  vaux  ▼.  Aislabie,  13  Sim.  71. 

(J)  See  the  case  of  HaugMtm  y.  (k)  3  Bro.Parl.  Ca.366,  873,  8vo. 

WkUgreaoe,    1  Jac.  &  Wal.  146;  ed.;  see  also  Leemmg  t.  SkerraU, 

Murray  ▼.  Taiered,  10  Sim.  465;  2  Hare,  14. 
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then  propeeded,  ^'  I  will  that  the  interest  money,  and  the  rents  of 
my  hoosesy  &c.  which  my  executors  shall  receive,  be  j^ced  at 
interest,  except  only  if  it  happen  that  my  daughter  sonriTe  her 
husband;  for  then  my  will  is,  that  my  said  trustees  pay  to  her 
every  year  during  Ufe  all  the  interest  of  the  residue  of  my  estate, 
and  of  its  increase  by  interest,  rents,  or  otherwise,  and  that  after 
her  decease  they  divide  (Q,  equally  among  her  issue  all  the  said 
residuary  estate  and  increase ;  but  that  division  to  be  only  when 
the  younffett  of  them  shall  be  twen^-one  years  old ;  and  if  any  of 
them  be  then  dead,  leaving  lawful  issue,  then  the  guardian  of 
that  lawful  issue  may  receive  its  share.     But  if  my  daughter  die 
wiAout  any  ekildf  or  the  youngest  of  them  diall  not  attain 
twenty*one,  and  none  of  them  shall  have  left  lawfbl  issue,  then  I 
will  that  my  residuaiy  estate  and  its  increase  be  divided  into 
four  parts;  one  of  which  I  give  to  P^^er  lAege  (the  respondent)^ 
&&"    The  testator's  daughter,  EUzabeth^  wife  of  John  Lanooe^ 
had  a  child  named  Mary^  six  years  old  when  the  will  was  mad^ 
who  survived  the  testator,  and  to  whom  he  was  godfiither.     She 
married  the  appellant  Thiekneese^  attained  twenty-one,  and  died 
before  him,  leaving  four  children  who  died  in  infancy;  and  they 
and  their  mother  Mary  died  before  Elizabeth;  but  Jcyee^  ih^ 
survivor  of  the  children  did  not  die  till  after  the  death  of  Mr. 
Lanave^  the  husband  of  Elizabeth.    EUzabeth,  having  survived- 
her  husband,  became  entitled  to  the  interest  of  the  residue  fcr 
life ;  and  the  question  which  arose  upon  her  death  was,  wheth^ 
the  appellant,  Thichneese,  who  represented  Joyce  and  his  wife 
Mary,  was  entitled  to  the  residue,  or  the  donees  in  the  will,  who 
claimed  it,  as  EKzabeth  Lanave  left  no  child  at  her  death:  and 
Lord  Bathuret  decreed,  that  according  to  the  true  construction  of 
the  will,  the  limitation  over  had  taken  effects  and  he  ordered  the 
property  to  be  divided  among  the  donees;  a  decree,  which 
proving  unsads&ctory  to  Mr.  Hdckneeeey  he  appealed  from  it  to 
the  House  of  Lords,  insisting  that  the  residue  vested  abedutely 
in  Mary,  his  late  wife,  upon  her  attaining  twenty-one,  subject  to 
her  mother's  right  to  receive  the  interest  for  life.    But  the  Loids 
were  of  a  difierent  opinion,  and  affirmed  Lord  Bathurets  decree. 
The  ground  fer  the  final  decision  seems  to  have  been,  the 
clear  tntewlion  of  the  testator  that  all  the  limitations  of  the  bene* 
ficial  interest  in  his  residuary  property  should  be  contingent^  and 


(J)  These  words  alone,  without 
other  manifestation  of  intention, 
will  not  annex  the  time  of  payment 


of  the  capital  to  the  substance  of 
the  gift,  see  Oncsmt  v.  Sekroier^ 
vrfra^  CL  XIV^  sect,  in.,  sub-seot  S. 
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no  peiBon  take  a  vested  interest  in  it  before  the  right  of  enjoy-    UgMies  in 
ment  accrued.    That  it  so  appeared  fifom  the  plan  of  the  will,     r«p«pder. 
and  the  necessaiy  constroction  of  it,  in  order  to  make  the  instru-     ^^!^!!Li°^ 
ment  conaLstent  and  effectual^  was  proved  by  the  reasoning  of  the 
connsel  f<xr  the  respondents,  who  contended,  with  success,  that 
there  was  no  iubstaniive  gift  to  make  .the  legacy  immediately 
vested,  but  that  the  gift  and  the  time  of  payment  were  one  and 
the  same,  vub.  after  the  death  of  EUzabdh  Lanaoe.    The  limita- 
tions in  the  will  clearly  showed  that  the  testator  meant,^rc^  to 
provide  for  his  daughter,  upon  the  contingency  of  her  sumving 
her  husband,  and  afterwards  for  tuck  of  her  issue  as  should  be 
thing  at  her  death;  and  if  there  were  none,  then  for  ewih  of  his 
relations  named  in  the  will,  or  their  issue  as  should  be  then 
alive. 

Similar  in  principle  with  the  last  case,  is  that  of  Reevu  v. 
Brymer  (m),  in  which  Michael  Faster  bequeathed  to  his  wife 
Taumaeany  the  interest  and  dividends  of  6fiO0L  four  per  cent  Bank 
Annuities  for  life,  which  5,000il  he  directed  should  be  continued 
in  the  same  stock,  and  then  be  shared  equally  among  his  chil- 
dren then  living:  He  also  gave  to  his  wife  a  leasehold  house  and 
premises  in  his  possession,  for  life,  and  then  to  be  let,  and  the 
net  produce  to  be  equally  placed  in  the  stocks  for  the  benefit  of 
his  children  who  should  be  then  tivbig,  in  equal  shares.  Upon  a 
question  whether  the  bequest  to  the  children  was  vested  at  the 
death  of  the  testator,  or  remained  contingent  during  the  life  of 
Taumttsany  it  was  determined,  that  according  to  the  true  con- 
struction of  the  will,  the  legacies  did  not  vestduring  her  life;  the 
words  ^'then  living"  being  gprammaticaUy  referribll  to  the  period 
of  her  death,  and  not  to  that  of  the  testator. 

Also  in  Bennett  v.  Seynumr  {n\  Archbishop  TFahe  having  ux 
danghtera^  setded  by  deed  the  surplus  of  his  real  and  personal 
estates  (in  the  event  of  his  making  no  testamentary  dispositiiA  of 
them)  in  trust  after  his  death,  for  his  wifeyor  Ufe,  with  a  direction 
after  both  their  deaths,  if  she  made  no  such  appointment  by  will, 
that  his  trustees  should  sell  the  lands,  and  equally  divide  the 
proceeda  and  his  residuary  personal  property,  among  his  six 
daughters  ;  the  share  of  each  to  be  placed  at  interest,  and  such 
interest  paid  to  them  respectively  far  Kfe  for  their  separate  uses ; 


(m)  4  Yes.  692,  and  see  Leake  v.  Archer  v.  Jegon^  8  Sim.  446  ;  Bree 

iMcMom  2  Meriv.  868;   also  the  v.  Pei/ecf,  1  ColL  (C),  128. 

Dake  of  Jfa»eAeafor  v.  Bankam^  3  (a)  Ambl.  521. 
Yea. 61 ;  Pyfe  v.  /Vyce,  6  Yes.  779; 
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Legacies  in  and  &fter  their  respective  deaths,  the  capital  share  of  each 
remainder,  daughter  was  to  be  paid  to  all  her  children  by  her  first  husband 
^'''^•"j^^*  {excepting  an  eldest  or  only  eon  for  the  time  being)  in  equal  propor- 
tions ;  and  if  but  one,  then  to  sueh  only  child ;  to  be  paid  to  sons 
at  twenty-one,  and  to  daughters  at  that  age  or  marriage,  with 
benefit  of  survivorsfupf  in  the  event  of  the  death  of  any  of  them 
before  their  shares  became  payable.  But  if  all  the  children  otany 
of  his  daughters  by  her  first  husband,  except  as  aforezaSd^  died 
before  their  respective  shares  became  payable  as  aforesaid,  die 
testator  directed  that  those  shares  should  go  to  the  eldest  or  only 
son  q{  such  daughter  or  daughters,  at  his  age  of  twenty-one: 
and  in  case  one  or  more  of  his  three  eldest  daughters,  jinn 
SeymouTy  JEthelred  Bennett^  ^nd  Hester  Brodripp,  should  die, 
without  any  child  or  children  living  at  her  or  their  deaths,  or, 
there  being  such,  all  of  them  should  die  before  their  or  any  of 
their  shares  should  become  payable  under  the  aforesaid  trusts,  then 
the  share  of  the  same  daughter  or  daughters  should,  from  and 
after  the  decease  of  the  same  daughter  or  daughters,  and  &ilure  of 
her  or  their  children,  go  to  all  the  children  then  Uving,  or  after 
to  be  bom  of  the  other  or  others  of  them  the  said  three  last  named 
daughters,  to  be  paid  as  the  shares  of  such  other  of  the  same  three 
daughters,  would  have  been  payable  to  her  or  their  children 
under  the  aforesaid  trusts,  if  such  daughter  or  daughters  had 
been  then  actually  dead;  and  if  all  the  said  three  eldest 
daughters  died  without  children  Uving  at  their  deaths;  or.  there 
being  such,  all  of  them  should  die  before  their  shares  became 
payable  under  the  aforesaid  trusts,  then  such  shares  should  go  to 
the  children  then  Ivoing,  or  after  to  be  bom  of  the  three  youngest 
daughters.  The  deed  contained  a  similar  proviso  in  r^;ard  to 
the  shares  of  the  three  youngest  children,  with  the  ultimate  limi- 
tation to  the  three  eldest  The  wife  being  dead  without  making 
an  appointment,  the  Archbishop  made  a  will,  devisuig  his  red* 
duary,  real  and  personal  estate,  upon  the  same  trusts  as  expressed 
in  the  deed.  His  daughter  Hester  had  issue  by  her  husband, 
Bichard  Brodripp,  one  son  and  a  daughter,  both  of  whom  died 
before  their  mother.  The  son  attained  twenty-one,  and  died 
intestate.  His  mother  Hester  married  again,  and  died  leaving 
Thomas  Strode,  her  second  husband,  her  executor.  The  question 
was,  whether  as  the  son  attained  twen^-one,  the  capital  share 
(the  interest  of  which  was  given  to  his  mother  Hester  for  liie)» 
did  not  vest  in  him,  although  he  died  before  her,  so  as  to  be 
transmissible  to  his  personal  representatives ;  or  whether,  accord- 
ing to  the  true  constraction  of  the  will,  the  share  was  contingent 
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during  the  life  of  the  mother;,  so  as  to  entitle  the  children  of  the 
other  two  eldest  daughters  to  it  under  the  limitations  over  in  that 
instrument,  since  Hester  died  without  leaving  a  child  ;  and 
Lord  Hardtoicke  was  of  opinion,  that  the  interest  in  the  capital 
share  was  contingent  during  Hester's  life,  and  he  determined 
against  the  claim  of  her  son's  personal  representatives* 

The  report  is  silent  as  to  the  reasons  upon  which  Lord  Hard- 
wiche  formed  his  opinion.  They  may,  however,  be  inferred  from 
the  contents  of  the  will ;  whence  it  seems  clear  that  the  testator 
did  not  intend  that  any  child's  original  share  should  vest  before 
the  death  of  its  mother.  This  appears,  first,  from  the  exception, 
out  of  the  bequest  to  children,  of  an  eldest  or  onfy  son  for  the 
time  being  ;  expressions  which  can  only  have  effect  by  postpon- 
ing the  vesting  of  the  children's  shares  to  the  death  of  the  tenants 
for  life  :  secondly,  it  so  appears  from  the  testator's  including  the 
eldest  or  only  son  of  a  daughter  leaviny  no  other  children  at  her 
death  :  thirdly,  it  so  appears  firom  the  limitation  over,  in  the 
event  of  any  of  the  three  eldest  daughters  dyinff  withotd  children^ 
to  the  children  of  the  other  two  eldest  daughters  then  living  :  and 
lastly,  it  so  appears  from  the  executory  bequest  to  the  children  then 
Uving  of  the  three  youngest  daughters,  upon  the  contingency  of 
the  three  eldest  dying  without  children  living  at  those  periods* 
Etfch  class  of  children  was  substituted  for  the  others,  upon  the 
happening  of  events,  which  could  only  arise  upon  the  supposition 
that  the  vesting  of  the  children's  original  shares  was  deferred  till 
the  deaths  of  their  parents.  Upon  these  grounds,  it  is  presumed. 
Lord  Hardtncke  was  of  opinion,  'that  the  interests  in  remainder 
were  contingent,  during  the  lives  of  the  daughters,  the  tenants 
for  life. 

Upon  similar  reasoning,  the  case  of  Smith  v.  Vaughan  (o)  was 
decided.  There  Mr.  Terrell  bequeathed  to  trustees,  an  annuity 
of  200L  issuing  out  of  the  Exchequer^  in  trust  to  pay  it  to  his 
sister,  Rebecca  Vaughan^  for  life,  and  after  her  death  to  assign  it 
imto  and  for  the  use  otall  her  children  equally ;  and  if  she  should 
kaoe  but  one  child,  then  the  whole  was  to  be  assigned  to  that  one. 
Rebecca  had  only  one  child,  which  died  before  her,  and  the  ques- 
tion was,  whether  the  reversionaiy  interest  in  the  annuity  vested 
in  that  child  during  its  mother's  life ;  and  Sir  Joseph  Jehyll,  the 
Master  of  the  RoUs,  determined  in  the  negative. 

His  Honor  appears  to  have  been  of  opinion  that  the  reversionary 
interest  in  the  last  case  was  intended  to  be  in  contingency  during 
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Legaoiei  in  the  mother's  life ;  for  he  thought  it  clear  that  the  testator  meant 
remainder.  ^^  children  of  his  sister,  if  more  than  one,  to  take  the  annuity 
^^ttodT^  as  tenants  in  common* ;  and  if  one  only  at  her  deaths  that  one  to 
take  the  whole.  But  if  the  interest  were  to  vest  in  the  children 
as  they  came  in  esse  during  the  life  of  their  mother,  their  shares 
would  be  transmitted  to  their  personal  representatives,  although 
they  died  before  her;  a  construction  which  would  defeat  the 
testator's  intention ;  as  he  expressly  declared,  that  if  Rebecca  left 
only  one  child  at  her  death,  it  should  take  the  whole  annuity. 
On  these  grounds  his  Honor  was  of  opinion  that  the  division  of 
the  annuity  was  to  take  place  at  Bebecca^s  death,  among  mdi 
of  her  children  as  were  then  living,  a  construction  which  rendered 
the  will  consistent  in  all  its  parts.:  and  as  she  left  no  child, 
the  bequest  necessarily  fiiiled  for  want  of  an  object 

The  above  case  has  been  recently  overruled  by  Sir  Edward 
Sugden^  C.  (L),  in  the  case  of  IBmberley  v.  Tew  (p),  a  case 
almost  identical  with  the  former.  There  the  bequest  was  of 
a  fund  to  A.  for  life,  and  after  his  decease,  to  divide  the 
same  and  any  interest  that  might  be  due  thereon  at  his  death 
among  all  his  children  equally,  and  if  he  left  but  one  then 
to  give  the  whole  to  that  one.  Sir  Edward  Sugden  was  of 
opinion,  that  the  legacies  vested  in  all  the  children  as  tenants  in 
common,  subject  to  be  devested  in  &vourof  asingle  child  surviv- 
ing ;  but  if  there  was  no  such  surviving  child,  then  the  event  on 
which  they  were  to  have  been  devested  would  not  have  happened. 
In  the  course  of  his  judgment,  Sir  Edward  Sugden  observed,  that 
from  the  case  of  Woodcock  v.  Duke  of  Dorset  (q)  downwards,  the 
Courts  had  been  anxious  that,  where  the  contest  was  between 
surviving  and  the  representatives  of  deceased  children,  the  interest 
should  vest  in  the  deceased  children ;  and  that  where  some  of  the 
children  could  take,  the  Court  had  stru^led  to  let  in  all:  that  he. 
Sir  Edward  Sugden,  did  not  concur  in  the  reasoning  of  Sir /oMpA 
JekyUy  in  the  case  of  Smiiih  v.  Vaughan:  that  in  later  times 
judges  had  felt  no  di£Sculty  in  doing  what  Sir  J,  JekyU  said  he 
could  not  do ;  because  the  gifts  were  quite  consistent  to  all  the 
children  as  tenants  in  common,  and  if  many  were  Hving  at.  the 
death  of  the  fiither,  then  all  would  be  entitled  to  their  mginal 
shares  and  no  more ;  but  if  there  should  be  but  one  surviving 


(p)    2  Connor  k  LaWson,  368,  Tempieman  v.  Warruigicm^  19  Sim. 

5.  C. ;  4  Dm.  &  W.  139.  267  ;  Locker  t. Bradley,  5BeaT.  593; 

(q)  3  Bro.  C.  C  569;   see  also  Cwrie  v.  Oould,  4  lb.  117. 
Leemitig  r.  Sherratt,  2   Hare,   14 ; 
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child,  the  preceding  gifts  to  all  the  children  would  be  cut  down, 
and  the  surviving  child  would  take  the  whole. 

In  the  following  case  of  residue^  the  circumstance  of  children 
being  tit  esse  when  the  will  was  made  in  conjunction  with  a  parti- 
cular clause  in  it,  was  declared  to  be  the  chief  reason  why  the 
Court  held  the  remainder  to  children  to  be  contingent  until  the 
death  of  the  tenant  for  life. 

The  case  alluded  to-  is  Spencer  v.  Buttock  (r),  in  which 
the  testator  gave  to  his  executors  1,600/1  in  trust  to  invest  in 
stock,  and  to  transfer  it  to  his  son,  John  Spencer,  at  twenty-one, 
with  a  direction  to  apply  the  intermediate  dividends  towards  his 
maintenance,  &c.  The  testator  gave  another  sum  of  l,600iL  to 
his  executors,  upon  a  similar  trust  for  his  daughter  Tabitha,  at 
twenty-one,  or  marriage.  He  also  gave  a  &rther  sum  of  1,600/. 
to  be  laid  out  in  the  same  manner,  to  accumulate  during  the  life 
of  his  son-in-law,  John  Hart,  and  after  his  death  the  principal 
and  accumulations  were  to  be  transferred  to  his  daughter,  JEUzo" 
beth  Hart;  but  if  she  died  before  her  husband,  widiout  leaving 
issue,  the  money  was  to  ML  into  the  residue.  The  testator  then 
gave  to  his  executors  his  residuary  estate,  to  be  equally  divided 
among  his  four  children,  Jane,  EUzabeth,  John  and  Tabitha; 
directing  the  shares  of  John,  Elizabeth  and  Tabitha  to  be  invested 
upon  the  like  trusts  as  their  previous  legacies  of  1,600/1  a  piece, 
and  the  share  of  Jane  to  be  invested  for  her  separate  use  for  life, 
and  the  principal  for  her  children  at  her  decease,  in  equal  shares: 
provided  if  any  of  his  children  died  before  their  legacies  or  shares 
became  payable  without  having  issue,  he  gave  their  shares  to  the 
survivors;  but  if  they  left  any  children,  such  children  were  to 
take  the  shares  of  their  parents,  as  tenants  in  common,  if  more 
than  one  child,  and  if  but  one,  it  was  to  take  the  whole,  Jane  had 
three  children  at  the  date  of  the  wiU,  who  survived  her.  She  had 
other  three  at  the  testator's  death,  and  three  more  afterwards; 
and  of  the  latter  six  children  three  died  before  her,  whose  &tiier 
was  their  administrator ;  and  he  claimed  in  that  character  three- 
ninths  of  the  residue;  contending  that  the  children  took  vested 
interests  at  the  death  of  the  testator.  But  Lord  Ahanley,  M.  R., 
was  of  opinion  that  the  vesting  was  suspended  during  the  life  of 
Jane* 

The  above  opinion  was  chiefly  founded,  as  Lord  Ahanley 
declared,  upon  the  circumstance  of  Jane  having  three  children 
when  the  will  was  made.    For  if  tiiose  children  had  been  con- 
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(r)  2  Yes.  jun.  687,  and  see  Matthews  v.  Pcad,  2  Wils.  C.  C.  64, 74. 
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sidered  to  take  rested  interests,  and  happened  to  die  before  the 
testator^  there  would  have  been  a  partial  intestacy.  In  addition 
to  this  the  testator  anxiously  stipulated,  that  if  any  of  his  children 
left  but  one  child,  it  was  to  take  the  whok  share,  a  declaration 
quite  inconsistent  with  an  intention  to  give  vested  interests  to 
diUdren  during  the  Hves  of  their  parents.  His  Lordship,  there- 
fore, disallowed  the  claim  of  the  father,  and  ordered  the  share  of 
Jane  to  be  distributed  in  sixths,  among  her  surviving  children. 

The  bequest  in  the  case  of  Biel^ld  v.  Record  (s\  is  one  of 
less  doubt  and  di£BcuIty  than  those  which  were  the  subject  of 
consideration  in  the  preceding  class  of  cases.  There  the  testatcH: 
directed  his  trustees  to  invest  the  monies  arising  from  the  sale  of 
his  residuaiy  real  and  personal  estate  in  the  funds,  and  pay  the 
interest  to  his  wife  for  life,  and  after  her  decease  to  pay  and 
divide  the  whole  unto  and  amongst  all  and  every  his  child 
and  children,  as  should  be  Umnff  at  the  time  of  the  death  of  his 
wife,  in  such  proportions,  manner  and  form,  as  she  should  by 
deed  or  will  appoint;  and  in  default  thereof,  unto  and  amongst 
all  and  every  suck  child  and  children  in  equal  shares  and  propor- 
tions, sons  at  twen^-one,  daughters  at  that  age  or  marriage  with 
consent,  with  clauses  for  maintenance  and  advancement;  but  in 
case  it  should  happen  that  all  his  children  should  die  before  their 
shares  should  become  payable  by  virtue  of  that  his  will,  he 
bequeathed  the  whole  to  his  wife  absolutely.  The  testator  left 
his  wife  and  four  children  surviving,  James  and  Mary  Record 
Bie^field,  and  two  others  who  both  died  under  age  and  unmarried ; 
iKfoi^  married  the  defendant  J.  H.  Biel^ld^  and  attained  twenty- 
one.  The  widow  by  deed  poll  in  exercise  of  the  power,  appointed 
part  of  the  property  to  her  son  James  Record^  and  the  remainder 
to  her  daughter  Mary^  who  afterwards  died  in  the  lifetime  of  her 
mother.  Her  husband  took  out  administration  to  her  after  the 
death  of  the  mother.  James  Record  insisted  that  as  Mary 
Bielefield  died  in  her  mother^s  lifetime,  she  was  not  entitled  to 
any  part  of  the  property,  and  that  the  event  in  which  the  power 
was  to  be  exercised  did  not  arise;  and  that  consequently  the 
funds  devolved  upon  him  as  the  only  child  who  survived  his 
mother.  On  the  other  hand,  J,  H.  Bie^field  insisted  that  the 
appointment  was  valid ;  but,  if  not,  that  his  wife  Mary,  having 
attained  twenty-one,  took  a  vested  interest  in  a  moiety.  Sir 
Lancelot  Shadwell^  V.  C,  decided  that  James  Record  was  entided 


(«)  2  Sim.  354 ;  seealso  TWAtfrv.      3  To.  &  Coll.  (£.),  32S;   Exports 
Harris,  5  Sim.  538 ;  SmUk  v.  Farr,      Hunter,  lb.  610. 
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to  the  whole  fund^  observing,  he  saw  no  reason  why  the  word  Contiiig«nt  ex- 
payable  should  not  receive  its  ordinary  meaning  (t).  ^^'^  ^^ 

In  Young  v.  Mackintosh  (u),  the  bequest  was  of  2,000/.  to  the 
testator's  daughter  Elizas  the  wife  of  A,  jS.,  for  his  and  her  use 
and  benefit  during  her  life;  on  her  decease,  the  principal  to  be 
equally  divided  among  her  children  by  the  said  A.  B.y  should 
they  have  attained  the  age  of  twenty-one.  Sir  L.  Shadwett,  V .  C, 
held,  that  the  children  took  nothing  until  they  attained  twenty* 
one. 

It  has  been  shown  that  legacies  given  at  future  periods  (which 
must  arrive),  in  the  nature  of  remainders,  vest  immediately  with 
the  particular  estates,  except  under  particular  circumstances. 
We  shall  next  consider — 

Sect.  IV.  The  vesting  in  interest  and  transmisaibility  of 

contingent  executory  bequests. 

It  is  a  rule  of  construction  in  regard  to  contingent  executory  Vesting  in  in- 
bequests  that  the  interests  of  the  first  and  subsequept  takers,  JSiKcn^execu- 
quodam  modo^  vest  uno  instanii;  so  that  if  the  substituted  legatee  tory  bequests, 
die  before  the  contingency  happens,  upon  which  he  is  to  succeed 
to  the  legacy,  his  representative  will  notwithstanding  be  entitled 
to  it  so  soon  as  the  event  shall  take  place  (t?).    Suppose  then  a 
bequest  be  made  to  A.,  but  if  A.  died  under  twenty-one,  or 
without  leaving  children  or  issue,  to  jS.,  although  B.  happened 
to  die  before  A.^  BJs  personal  representative  would  be  entitled  to 
receive  the  legacy  upon  the  happening  of  the  contingency,  on 
the  ground  of  its  being  vested  in  right  in  B,  previously  to  his 
decease  (w). 

Thus  in  Pinbury  v.  EJMn  (x),  the  testator  appointed  his  wife 
executrix,  and  gave  her  all  his  goods  and  chattels ;  but  if  she  died 
without  issue  by  him,  then  the  property  was  to  remain  after  her 
decease  to  his  brother  J.  S.  J.  S.,  after  surviving  the  testator, 
died  before  the  wife,  who  afterwards  died  without  issue.  One  of 
the  questions  was,  whether,  as  J,  S.  died  before  the  wife,  the 
legacy  was  gone,  or  his  personal  representative  was  entitled  to  it? 
The  solution  of  which  question  depended  upon  this,  whether  the 
inchoate  right  vested  in  J.  S.  at  the  death  of  the  testator  :  and 

(0  For  a  similar  constraction  in  a         («)  13  Sim.  445. 
settlement  oftrust  monies,  see  HotoA-  (v)  Chauncy  v.  Oraydon^  2  Atk, 

Atn  y.  Humfrey,  2  Mad.  66 ;  see  also  616. 
Farmer  t.  Francis,  2  Bing.  151,  and         (w)  Arum.  2  Ventr.  347. 
Bright  T.  Rowe,  8  Myl.  &  K.  816.  (*)  1  P.  Wms.  568. 
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Limitation  over  the  word  '^  when"  had  no  reference  to  the  death  of  the  mother; 
uTOn  a^coDtin-  ^^'^  ^**  because  the  testator  treated  a  certain  fact  (the  marriage 
gency.  of  his  daughter)  as  contingent  at  the  death  of  his  wife,  it  did  not 

Will  not  pre-  foUow,  that  such  &ct  was  to  be  coupled  with  the  contingency  of 
c^itLnuUkf  ^^  surviving  her  mother,  about  which  the  will  swd  nothing. 

In  Leeming  v.  Sherratt  (c),  the  testator  directed  his  executors 
to  pay  and  divide  the  money  arising  from  the  sale  and  convendon 
of  his  residuary  real  and  personal  property,  so  soon  as  his 
youngest  chUd  should  attain  the  age  of  twenty-one,  unto  and 
equally  among  his  children ;  half  of  the  daughter's  shares  to  be 
invested  and  secured,  the  interest  to  be  paid  to  such  daughter, 
and  the  principal  to  be  disposed  of  in  such  manner  as  she  should 
direct  among  her  children,  if  any,  but  if  no  child,  then  such 
share  to  be  divided  equally  among  the  survivors  of  the  testator's 
children ;  and,  in  case  of  the  death  of  any  of  his  children  leaving 
lawful  issue,  he  gave  to  such  issue  the  share,  the  parent  so  dying 
would  have  been  entitled  to.  Nine  children  survived  the  testator 
and  attained  twenty-one;  one  of  them  {John),  after  attaining 
twenty-one,  died  without  issue  before  the  youngest  child  attained 
that  age.  The  question  was,  whether  the  share  of  John  was  trans- 
missible to  his  representatives ;  and  Sir  X  Wigramy  V.  C,  held 
that  it  was,  being  of  opinion  from  the  view  of  the  whole  will,  that  it 
was  not  the  testator's  intention  to  make  the  shares  in  the  residue  of 
such  of  his  children,  as  should  die  without  leaving  issue,  contingent 
upon  their  surviving  the  period  when  the  youngest  child  should 
attain  twenty-one  {d\ 

It  may  be  asked  whether,  as  the  interest  in  the  executory 
bequests  vests  in  the  second  legatee,  so  as  to  be  transmissible  to 
his  personal  representatives  notwithstanding  his  death  before 
the  contingency  happened,  that  circumstance  will  not  prevent 
the  interest  from  vesting  in  the  first  legatee.  We  shall  therefore 
consider  in  the  next  place — 

Sect.  V.  The  effect  upon  the  vesting  and  devesting 
of  legacies,  when  they  are  subject  to  a  limitation 
over  upon  the  happening  of  a  particular  event. 

Beqnest  o?€r  of       1.  Where  the  gift  is  immediate,  with  a  limitation  to  "  survivors" 

a  leg^acy  upon  t_      i 

a  oontingeney,    upon  the  death  of  any  of  the  legatees  without  leaving  issue,  or 

^^^^  "^^^^  '^«  «g«  °^  twenty-one  yeare.      . 

ditionalljr. 

■ 

(c)  2  Hare,  14. 

{d)  Se8  also  Pachham  v.  Gregory,  4  Hare,  396. 
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Sir  ffUSam  Granty  M.  R.,  expressed  himself  to  the  following  limitatibn  over 
effect*  as  to  the  rule  of  construction  applying  to  the  present  sub-  ©^  *l«g«5y 
ject :  **  I  take  it  to  be  clear  that  a  devise  over  upon  a  contingency  gency. 
has  not  the  effect  of  preventing  the  shares  of  legatees  from  will  not  pre- 
vesting  in  the  meantime,  provided  the  words  of  bequest  be,  in  ^®°yi^„'("^ 
other  respects,  sufficient  to  pass  a  present  interest;  but  that 
such  a  devise  over  of  the  entirety  may  be  called  in  aid  of  other 
drcwnstances  to  show  that  no  present  interest  was  intended  to 
pass  (ey 

This  being  so,  the  following  may  be  asserted  as  a  general  pro- 
position: That  if  a  legacy  be  given  to  A.,  and  no  time  of  pay- 
ment be  expressed,  or  it  is  directed  to  be  paid  at  twenty-one, 
and  if  A.  die  before  that  age,  then  to  A,  the  legacy  will  vest  in 
A.  at  the  death  of  the  testator,  subject  to  be  devested  in  the 
event  of  his  dying  under  twenty-one.  Hence,  if  there  be  several 
infant  legatees  of  the  same  fund,  and  the  bequest  be  made  to 
them  as  tenants  in  common,  with  or  without  a  direction  for  pay- 
ment at  their  several  ages  of  twenty-one,  but  if  any  of  them  die 
under  that  age,  then  to  ^e  survivors;  or  if  all  of  them  previously 
die,  then  to  B.;  those  bequests  over  will  not  prevent  the 
immediate  vesting  of  the  legacies,  until  one  of  the  legatees  attain 
twenty-one ;  but,  on  the  contrary,  the  legacies  will  immediately 
vest  stib  modo ;  L  e.  subject  to  be  devested  upon  the  happening 
of  the  contingencies,  on  which  they  are  given  over.  As  examples 
of  these  remarks  (/) : 

In  Deane  v.   Test{g\  Mr.  Hoskms  bequeathed  to  his  sister 
Deane^%  children  an  additional  legacy  of  2,00021  to  be  paid  out  of 
a  particular  fimd,  and  to  be  divided  among  them  in  equal  shares ; 
but  if  any  of  them  died  under  twenty-one,  their  proportions 
were  to  go  over  and  be  paid  to  the  survivors.     The  question  was, 
whether  the  children  took  vested  interests  in  their  shares  at  the 
testator's  death,  liable  to  be  devested  upon  their  dying  under 
twenty-one  ;   and  Lord  Eldon  decided  in  the  afiBrmative,  upon 
the  principle  that  the  bequest  to  them  was  immediate  :   and  his  Instance  wbera 
Lordship  said,  that  the  consequence  of  the  children  taking  vested  ^fJ^JS^^fe- 
interests  would  be,  that  if  any  of  them  died  under  twenty-one,  gacy  gave  the 
the  produce,  at  least  the  interest,  accrued  from  the  death  of  the  J^nd!  ^  ^  ^ 


(e)  3  Meriv.  340,  and  see  Shep^  (/)  See  also  Daniel  r,  Warren^ 

herd  y.  Ingram^  Ambl.  448,  and  Lyon  2  Yo.  &  Coll.  (C),  290. 

▼.  MUcheU,  1  Mad.  467,  472 ;  Damee  (g)  9  Yes.  147, 152. 
Y.  J&A^,  5BeaY.20]. 
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Lilnitatioaover  testator^  woold  go  to  the  child,  although  it  would  take  nothing  in 
«f»  legacy        the  capital 

upoD  a  con-  ^«j/*i«*. 

tingency.  It  is  to  be  noticed,  that  the  principle  entitling  the  legatees  to 

Will  not  pre.  interest  in  the  last  case  is  this,  that  the  l^acy  was  due  and 
conditioMUyf  P^^y^^e  at  the  testator's  death.  The  enjoyment  of  it  was  not 
expressly  postponed  until  the  legatees  attained  the  age  of  twenty- 
one;  for,  had  the  payment  been  deferred  to  that  period,  they 
could  not  have  ckdmed  interest  during  the  intermediate  time ; 
because,  they  not  being  entitled  to  receive  the  capital  before  that 
age,  their  right  to  interest,  which  could  only  accrue  upon  delay 
in  payment  of  the  principal,  would  have  been  defective  (A). 

So  in  Damdson  v.  Dallas  (t),  the  bequest  was  **  to  the  children 
oi  Robert  Davidson  in  equal  shares,  and  if  either  of  them  died 
under  twenty-one,  their  shares  to  go  to  the  survivors.''  The 
question  was,  whether  the  legacy  vested  in  the  children  at  the 
testator's  death,  so  as  to  exclude  those  which  were  afterwards 
bom ;  which  depended  uppn  this,  whether  the  dwision  and  the 
vesting  of  the  fund  were  to  take  place  at  the  former  period  ;  and 
Lord  Eldon  said,  **  that  the  legacy  was  vested,  subject  to  be 
devested  by  the  death  of  any  of  the  children  under  twen^-one, 
leaving  another  child  surviving;  that  it  was  an  immediate  legacy 
to  the  children  living  at  the  testator's  death,  in  whom  it  vested  at 
that  time,  in  equal  proportions,  with  a  limitation  over,  if  either  of 
them  died  under  that  age,  to  the  survivors;  that  the  periods  of 
division  and  vesting  were,  one  and  the  same,  viz.  the  death  of 
the  testator;  and  that,  therefore,  those  children  only  who  were 
living  at  that  time  were  entitled  (J  )." 

In  Bland  v.  WUUams  (A),  the  testator  gave  the  residue  of  his 
estate  and  effects  upon  trust,  after  conversion  and  investment, 
to  pay  out  of  the  interest  an  annuity  of  ZQOL  to  his  daughter 
EUzabeth,  the  vnfe  of  William  Bland,  for  her  life,  and  after  her 
death  to  apply  the  proceeds  of  his  estate  and  effects  towards 
the  maintenance  of  the  children  of  his  said  daughter,  until  they 
should  severally  attain  the  age  of  twenty-four;  and  when  and  as 
they  should  severally  attain  that  age,  to  pay,  assign,  transfer,  and 
convey  all  the  residue  of  his  estate  and  effects  with  the  jMXXseeds 
thereof,  not  applied  for  maintenance  equally  among  her  said 
children,  when  and  as  they  should  respectively  attain  the  age  of 


(A)  See  ante,  sect.  iii.  p.  566.  see  Chap.  11.  sect.  i. 

(t)  14  Ves.  576.  (*)  8  MyL  &  K.  41 1. 

0*)  In  relation  to  this  subject,  jZfi^  ^ .  jf^^t/t/^^Zj  ^^^^yyy 
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twenty-four:  and  in  case  any  or  either  of  them  should  happen  Limitation  over 
to  die  before  that  ace,  and  without  leavina  lawful  issue  of  his  or  ^  \e^y  on  an 

.  ,  ^  y         t  .      event  not  ciew- 

her  body,  then  to  such  of  his  daughter's  children  as  should  attain  ly  defined, 
that  age,  equally;  but  in  case  all  of  them  should  die  under  that  will  not  pre. 
1^  and  without  leaving  lawful  issue,  then  to  WtUiam  Bland  for  J^S^iJj Jf**/^'^ 
life,  and  after  his  death  to  the  testator's  next  of  kin.     The  quefr-  primary  lega- 
tion was,  whether  the  bequests  to  the  children  of  Mrs.  Bland  <Ud  ^^ 
not  &il  as  too  remote;  in  other  words,  whether  they  were  con- 
tingent on  the  children  attaining  twenty-one,  or  vested  at  the 
testator's  deaths  subject  to  be  devested  on  their  dying  under  that 
age,  and  without  leaving  issue  living  at  the  time  of  their  death. 
Sir  John  Leach,  M.  R.,  decided  in  &vour  of  the  latter  construc- 
tion.    His  Honor  appears  to  have  been  of  opinion,  that  the 
legacy  to  the  children  would  have  been  contingent  if  the  gift 
over  had  been  simply  upon  death  under  twenty-four;  but  being 
upon  that  event  without  leaving  issue,  to  give  effect  to  the  latter 
branch  of  the  limitation  over,  it  was  necessary  to  construe  the 
l^acy  as  vested,  subjected  to  be  devested  on  the  event  specified. 

In  Scott  V.  Scott  {l\  the  testator  gave  the  dividends  arising 
from  certain  stock  to  his  daughter  for  life,  and  after  her  decease, 
to  his  son  and  his  children,  unless  his  daughter  married,  and  left 
a  child  or  children  who  should  attain  the  age  of  twenty-one  years. 
The  daughter  married,  but  died  without  ever  having  had  issue : 
the  son  had  no  children  at  the  testator's  death,  but  had  children 
afterwards ;  Sir  X.  ShadweU,  V.  C,  held,  that  the  son  took  a 
vested  interest  liable  to  be  devested,  on  there  being  children  of 
the  testator's  daughter.  The  daughter  died  vrithout  children, 
and  the  only  person  answering  the  description  in  the  bequest  at 
the  decease  of  the  testator,  was  his  son,  and  therefore  he  was 
entitled  to  the  ftmd  absolutely. 

In  the  three  last  cases,  the  events  upon  which  the  legacies  were 
to  go  over  are  definite,  and  clearly  expressed,  and  therefore  the 
testator's  intention  easily  performed     But 

2.  When  the  event,  upon  which  a  legacy  is  limited  over,  is  not  sot  if  the  event 
so  clearly  conceived  and  expressed  by  the  testator  as  to  satisfy  a  ^  "^^^^^  *j>« . 

oxccutorv  liniia 

Court  of  Equity  of  his  intention,  or,  if  understood,  to  enable  it  utton  depends 
to  carry  that  intention  into  execution,  the  bequest  over  will  be  minted  ont^^Sie 
defeated,  and  the  primary  legatee  will  take  an  indefeasible  vested  interest  will 
interest  at  the  death  of  the  testator.  ^atce  abso- 

. lately  at  the 

(0  9  Jur.  589,  and  see  Brandon  v.      to  the  payment  of  the  legacies  vested  totator's  death. 
Ashton,  2  Yo.  &  Coll.  24  (C),  as  to      subject  to  be  devested, 
the  practice  of  the  Court  in  reference 
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Limitation  over       Cases  of  this  description  may  arise  when  a  testator,  after  an 

evenfStcloi^  immediate  gift  to  a  legatee,  declares,  that  if  he  (the  legatee)  die 

ly  defined.         before  he  might  have  received  the  money,  or  before  it  might  have 

Will  not  pre-     been  recovered  (m),  the  legacy  shall  go  over  to  J7.    In  those 

aSiol!rter*\n^    instances  the  intention  is  conceived  and  expressed  with  so  little 

priBury  leg».     certainly  in  regard  to  the  time  when  £.  is  to  take  it,  that  a  Court 

^^*  of  Equity  will  not  venture  to  act  upon  it;  consequently,  the 

interest  will  vest  in  the  first  legatee  immediately  and  'absolutely, 

and  he  will  be  entitled  to  payment  of  the  legacy  at  the  end  of  a 

year  after  the  testator's  death. 

In  Hutchin  v.  Mannington  (n),  the  testator,  after  noticing  that 
his  fortune  was  vested  upon  securities  in  the  JSast  Indiesy  gave 
several  legacies.  Most  of  them  were  particular  to  several  of  his 
brothers  and  sisters,  with  clauses  annexed  to  each,  directing  that 
**  if  the  legatee  should  die  before  he  or  she  might  heme  received 
the  legacy,  it  should  go  to  the  children  of  the  legatee  equally, 
and  in  default  of  issue,  among  the  other  brothers  and  sisters." 
Then  the  testator,  aft^r  stating  how  much  the  l^acies  would 
amount  to,  gave  the  residue  (calculating  the  amount)  to  his  fiither 
absolutely,  *^but  in  case  of  his  death  before  he  might  have  received 
Uj^  he  gave  it  to  his  brothers  and  sisters  and  their  children. 
The  testator  died  about  the  year  1781,  and  his  fiither  in  1784, 
without  having  received  any  part  of  the  residue ;  and  the  question 
was,  whether  the  brothers  and  sisters  were  entitled  to  it  under 
the  limitation  over,  or  the  father  took  an  absolute  vested  interest 
in  the  ftind  at  the  death  of  the  testator,  so  as  to  entitle  his  per- 
sonal representative  to  claim  it,  although  the  father  died  before 
receipt  of  any  portion  of  it;  upon  the  ground  that  the  bequest 
over,  if  the  father  died  before  he  might  have  received  the  residue, 
was  an  event  so  uncertain,  and  so  impracticable  to  ascertain,  as 
to  be  insufficient  to  devest  the  bequest  which  had  vested  in  the 
fiither ;  and  Lord  Thurlaw  was  of  opinion,  that  the  father  took 
an  absolute  vested  interest  in  the  property  at  the  death  of  the 
testator,  and  consequently  that  the  brothers  and  sisters  had  no 

tide. 

His  Lordship^^  reasons  for  the  above  opinion  were  these ;  that, 
although  there  was  a  fidnt  indication  of  an  intent  that  there 
should  be  some  time  or  other,  when  the  interests  of  the  legatee 
should  go  over,  yet  the  testator  had  not  conceived  that  intention, 
and  expressed  it  with  sufficient  definite  certainty,  that  the  Court 
could  act  upon  it;  that  it  was  too  uncertain.     But  his  Lordship 


(m)  Wood  V.  Penoyre^  13  Ve«.  325.  (n)  1  Ves.  jun.  366. 
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remarked,  if  the  testator  liad  given  any  time  which  could  be  Limitation  over 
discovered  affording  some  rule  to  go  by,  his  intention  should  ^««**««die 

prevail  {n).  of  the  money, 

or  before  a  sale 
of  property. 

3.  Hence  it  may  be  considered,  that  if  the  testator  had  de-  ^    ,    . 

•^  '  ^  Uood»  smce 

dared  the  bequest  over  should  take  place,  in  the  event  of  the  the  testator  has 
l^atee  dying  before  he  received  the  property,  or  before  the  fund  JJ^  „  a*^de. 
iM»*  actuaUy  realised  by  the  executor,  the  executory  limitation 
would  have  been  good  (c?). 

To  tliat  effect  Lord  Thurlaw  had  previously  determined  in  the 
case  of  Faulkner  v.  HolUnffsworth,  stated  by  Sir  fF.  Grants  in 
Elwin  V.  Ebobi  {p\  a  decision  followed  by  the  latter  Judge  in  the 
case  just  referred  to,  which  was  as  follows :  « 

Cofei  Ehoin^  after  devising  to  his  wife  several  freehold  and 
copyhold  estates  for  life,  upon  condition  that  she  released,  as  she 
did,  her  title  to  dower  in  his  other  real  property,  directed  that 
his  brother,  PeUr  Elwin,  should,  so  soon  after  his  wife's  death  or  ^  thedeaA  of 
refusal  to  release  her  dower  as  conveniently  might  be,  sell  all  fore  a  sale  of 
his  lands,  &c. ;  and  he  gave  the  produce  and  the  intermediate  |^^^ 
rents  to  be  paid  to  and  equally  divided  amongst  his  five  nephews, 
children  of  Peter,  *^at  such  time  as  the  sale  should  be  com* 
pleted,  in  case  they  were  then  living ;  but  if  any  of  them  died 
before  him  (the  testator),  or  previously  to  the  sale  of  the  estates 
should  be  completed,  leaving  issue,  then  his  or  their  shares  were 
to  be  equally  divided  among  his  or  their  children,"  &c.  The 
estates  were  not  sold  during  the  life  of  Peter,  the  nephew,  who, 
after  surviving  the  testator's  wife,  died  leaving  three  children : 
and  the  question  was,  whether,  as  the  sale  of  the  property  did 
not  take  place  before  the  death  of  the  nephew  Peter,  the  share 
of  it,  intended  for  him,  did  not  belong  to  his  children,  by  virtue 
of  the  limitation  over  depending  upon  that  event ; .  and  Sir 
fF.  Grant  determined  in  their  fisivour,  upon  the  principle,  that 
the  executory  bequest  did  not  rest  upon  any  difficulty,  or  an 
uncertain  event  The  words  were  clear,  requiring^no  construc- 
tion, and  the  event  easily  to  be  ascertained. 

In  Law  V.  Thompson  (9),  the  testator  bequeathed  5,000  star 
or  current  pagodas  of  Madras,  to  his  fitther  John  Thompson,  for 
his  sole  and  proper  use ;  but  in  case  of  his  death  before  the  said 


(n)  See  Lord  EldotCs  comments  (p)  8  Yes.  547. 

upon  this  case,  11  Yes.  497.'  (q)  4  Buss.  92,  and  see  Whiiing 

(o)  11  Yes.  497, 502,  and  see  atde^  v.  Foree^  2  Bear.  571 ;  Bammel  v. 

sect.  II.  p.  553.  Oilhw^  9  Jar.  704. 
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Limiutioii  (mir  sum  of  5,000  pagodas  be  paid  into  his  hands^  then  he  bequeathed 
iLfOTenKscU  ^^  ^™®  ^  uncle  Tlumag  Thompson^  to  be  by  him  justly, 
of  the  money,  equally  and  equitably  divided  and  distributed  among  all  the 
of  propOTty."^^  testator^s  brothers  and  sisters  alive  when  his  will  should  be  put 
^^^  into   execution.     The  testator  died  in   Induij   in   1779.     No 

remittance  was  made  to  John  Thompson  the  fitther  during  his 
life  of  the  testator's  property  which  consisted  chiefly  of  a  bond  of 
the  Nabob  of  Arcot,  for  7,000  pagodas.  The  executors  renounced, 
and  administration  was  granted  to  John  Thompson  the  brother  of 
the  testator,  upon  whose  death  the  bond  was  in  1783,  delivered 
over  to  Mr.  Boyd,  in  India,  who  acted  under  a  power  of  attorney 
for  the  fiither.  The  fitther  died  in  1796,  when  no  money  had 
been  received  oft  account  of  the  bond,  and  by  his  will  he  gave 
his  interest  therein  to  his  two  sons  the  defendants  in  the  cause. 
The  plaintifis  on  behalf  of  the  other  brothers  and  sisters  con- 
tended, that  by  the  death  of  the  fiither,  before  any  part  of  the 
testator's  property  came  into  his  hands,  the  gift  over  to  the 
brothers  and  sisters  took  eflect  The  defendants  contended  that 
the  father's  interest  vested  at  the  testator's  death ;  but  if  not,  the 
delivery  of  the  Nabob's  bond  to  the  father's  agent  was  equivalent 
to  payment  of  the  money  into  his  hands.  Sir  John  Leach,  M.  R., 
was  of  opinion,  that  the  testator's  intention  was  clearly  expressed 
that  in  case  of  the  fiither's  death  before  he  should  receive  the 
remittance,  the  property  should  go  over  for  the  benefit  of  the 
brothers  and  sisters,  and  that  the  delivery  of  the  bond  was  not 
equivalent  to  the  receipt  of  the  money,  "If,  however,", continued 
his  Honor,  '*  the  executors  named  in  the  testator's  will  having 
taken  upon  themselves  the  administration  of  the  estate,  could, 
with  reasonable  diligence,  have  collected  it,  and  remitted  the 
produce  to  his  father  in  his  lifetime,  I  should  be  of  opinion,  that 
the  rights  of  the  father  could  not  be  defeated  by  the  accidental 
circumstances  of  this  case :  and  upon  that  principle,  it  must  be 
referred  to  the  Master  to  inquire,  whether,  if  the  will  had  been 
proved  by  the*  executors  named  in  it,  and  reasonable  diligence 
had  been  used  by  them,  any  and  what  part  of  the  testator's  pro- 
perty, given  to  the  father,  could  have  been  remitted  to  him  in 
his  lifetime ;  with  liberty  to  the  Master  to  state  any  circumstances 
specially. 

It  is  a  consequence  from  what  has  been  said,  that  wherever  a 
testator  has  defectively  expressed  the  event  upon  which  a  legacy 
shall  go  over,  yet,  if  his  meaning  can  be  discovered  firom  a  reason- 
able construction  of  the  whole  will,  the  Court  will  effectuate  the 
intention  when  it  is  practicable.     Suppose  then  the  event  to 
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devest  a  legacy  is  thus  described;  '*in  case  of  the  death  of  the  Limitatkm  over 
legatee,"  without  annexing  to  those  terms  his  dying  within  any  ^™.u^u^***^ 
particular  period ;  the  Court  will  put  a  construction  upon  those  legatee." 
words  founded  on  the  testator's  intention,  collected  fix>in  the  when  confined 
contents  of  his  will     We  shall  therefore  proceed  to  consider —      ^  ^^S^to?'^'* 

4.  The  construction  to  be  put  upon  a  clause  devesting  and  GoBitmctiiNi  of 
limiting  over  a  bequest  ** in  case  of  the  death  of  the  legatee,''  teJtSrm/*' 
generally*  limiting  oww  % 

The  words  in  which  such  a  bequest  over  is  expressed,  neither  <^^deiitho? 
have  nor  by  construction  have  they  received  a  precise  and  defi-  ^  legatae.** 
nite  meaning  in  which  they  must  be  uniformly  understood.  The 
expression  itself  is  incorrect,  as  it  applies  words  pf  contingency 
to  an  event  which  is  certain.  No  person  can  with  propriety 
speak  of  death  as  a  contingent  event,  which  may  or  may  not 
happen.  When  therefore  a  testator  so  expresses  himself  the 
question  is,  what  he  means  by  that  inaccurate  expression.  He 
may  perhaps  have  had  some  contingency  in  his  mind ;  as  that 
the  legatee  was  dead  at  the  time  he  was  making  the  will,  or  might 
die  before  the  testator,  or  before  the  legacy  should  be  payable, 
and  then  the  inaccuracy  consists  in  not  specifying  the  period  to 
which  the  death  was  to  be  referred.  He  might  have  meant  to 
speak  generally  of  the  death  whenever  it  might  happen,  and  then 
the  contingent  or  conditional  words  must  be  rejected,  and  words 
of  absolute  signification  must  be  introduced ;  and  accordingly,  in 
eveiy  instance  in  which  these  words  have  been  used,  Courts  have 
endeavoured  to  collect  firom  the  nature  and  circumstances  of  the 
bequest^  or  the  context  of  the  will,  in  which  sense  it  is  most 
likely  this  doubtful  and  ambiguous  expression  was  employed  {qy 
In  treating  of  this  subject,  we  must  distinguish  between  hmne^ 
dtate  bequests  with  a  limitation  over  "  in  case  of  the  death  of  the 
legatees,"  and  when  such  clauses  are  annexed  to  I^acies  given  at  ' 
fvJtwre  periods,  as  after  the  determination  of  preceding  interests 
for  lives.     And— 

FiBST  when  the  legacy  is  immediate^  but  made  defeasible  '^  in 
case  of  the  death  of  the  legatee." 

It  is  a  settled  rule  upon  this  subject,  that  if  a  legacy  be  given 
to  A.  generally,  *^  and  in  case  of  his  death,"  to  J?.,  those  expres- 
sions, unexplained  by  the  context  of  the  will,  are  to  be  confined 
to  the  event  of  death  happening  during  the  life  of  the  testator ; 
so  that,  if  the  legatee  survive  him,  the  legacy  will  immediately 

(^)  8  Vea.  21. 
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limitation  over  vest  discharged  of  the  executory  bequest  to  B. ;  and  parol 
•*  in  case  of  the  gf^ijgjice  that  the  testator  used  die  words  in  a  different  sense 

death  of  the  -i     .       i 

legatee.**  cannot  be  admitted. 

When  not  con-  Thus  in  Lowfield  V.  Stoneham  (r)>  the  testator  gave  to  his 
de^^o/^e  brother  John  Stoneham,  l,000i  "  and  in  case  of  his  death,"  to  the 
testator.  defendant  Susannah.  It  appeared  that  John  survived  the  testator; 

Parol  evidence,  and  the  plaintiff  insisted  that  the  legacy  vested  absolutely  m 
John,  and  was  assets  in  the  hands  of  the  defendant  who  bad 
received  it  Parol  evidence  was  offered  by  the  defendant  to 
prove  that  the  testator  in  extremis  declared  he  meant  only  to  give 
to  John  the  interest  of  the  1^000^  and  that  the  defendant  should 
have  the  principal  if  she  survived  him;  but  the  evidence  was 
rejected  by  the  Court,  as  being  inadmissible  to  contradict  the 
plain  words  of  the  will;  and  it  seems  that  the  plaintiff,  as 
representing  John  Stoneham,  was  adjudged  to  be  entitled  to  the 
legacy,  which  consequently  must  have  vested  in  him  at  the  testa- 
tor's death,  discharged  of  the  limitation  over  to  SusannoL 

The  last  case  was  acknowledged  by  the  Master  of  the  Rolls  in 
Hinckley  v.  Simmons  (s),  where  the  testatrix  bequeathed  to  hk 
sister  Mary  Hinckley  all  her  fortune,  and  whatever  she  had 
power  to  leave ;  '*  and  in  case  of  Mar^s  death,"  she  gave  all  she. 
had  to  her  mother.  Mary  survived  the  testatrix,  and  it  was 
determined  that  she  took  an  absolute  vested  interest  in  the 
property  at  the  death  of  the  testatrix,  and  that  the  limitation  over 
depended  upon  her  dying  before  the  testatrix. 

So  also  in  Ttimer  v.  Moor  (t),  the  bequest  was  of  IS^OOOiL 
three  jDer  cent,  consols  to  the  testator's  nephew  Bobert  Dalrympk, 
then  or  lately  residing  in  India,  ^*  or  in  case  of  his  death,"  to  his 
issue,  but  if  Robert  should  be  dead  at  the  decease  of  the  testator 
without  leaving  issue  (events  which  happened),  then  the  testator 
gave  3,000iL  of  the  stock  to  John  Turner,  *^ar  in  case  of  his 
decease,"  to  his  issue.  He  bequeathed  in  the  like  manner  3,000/. 
further  part  of  the  stock,  to  Bobert  Turner,  or  his  issue ;  and  he 
gave  6,000L,  other  part  of  the  stock,  to  his  cousin  Ramsey,  **  or 
in  case  of  his  death,"  to  his  issue.  Sir  W.  Grant  determined  that 
the  two  legatees  took  absolute  vested  interests  in  the  capitals,  at 
the  death  of  the  testator. 

It  is  perceptible  in  the  last  will,  that  the  testator's  intention 
was  consistent  with  the  rule  established  by  the  preceding  cases, 

(r)  2  Stnu  1261,  mentioned  bj  the  («)  4  Yes.  161. 
Master  of  the  Rolls  in  Cambrk^e  v.  (0  6  Yes.  557. 
BouSf  infra,  p.  609. 
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wh^r^  the  instruments  afforded  no  such  testimony.     The  gifts  j^imitation  over 
were  made  to  the  legatees;  or,  in  the  event  of  their  deaths^  t6  j"#v*7th^*^* 
their  issue,  plainly  showing  the  intent,  that  if  the  parent  survived  legatee.** 
the  testator,  he  alone  should  take  the  absolute  interest,  and  his  w  hen  not  con. 
children  nothing.   This  intention  was  corroborated  in  the  bequest  5°^i,'o/^^ 
to  Boberty  for  he  was  supposed  to  be  in  India  at  the  date  of  the  tc6tator. 
will,  and  the  testator  was  ignorant  whether  he  were  then  living 
or  dead,  or,  if  dead,  whether  he  left  any  issue.      But  it  was 
obvious  that  if  he  should  survive  the  testator,  he  was  intended  to 
take  the  fund  absolutely;  and  it  was  equally  clear,  that  if  he 
were  then  dead,  leaving  issue,  the  latter  were  meant  to  be  sub- 
stituted in  his  place.     The  rule  of  construction  being   thus 
established  in  relation  to  the  first  bequest,  could  not,  with  pro- 
priety, be  varied  in  expounding  the  same  words,  occurring  again 
in  other  parts  of  the  will. 

The  attention  of  the  same  Judge  was  again  called  to  a  similar 
question,  in  Cambridge  v.  Rouse  (tt),  in  which  Mr.  Van  Mierop^ 
being  in  the  East  Indusj  bequeathed  to  his  eldest  sister  Martha 
4,000£  ;  ^^and  in  case  of  her  death,"  to  devolve  upon  her  sister 
CcrneKa.  He  also  gave  to  Cornelia  the  like  sum  of  money,  ^^and 
in  case  of  her  death,"  to  devolve  upon  Martha.  Both  die  sisters 
survived  the  testator,  and  Sir  W.  Grant  decided  that  the  ab- 
solute interest  in  the  legacies  vested  in  them  at  the  testator's 
death. 

Similar  to  the  case  of  Turner  v.  MooTy  the  testator  was  in  the 
case  last  stated^  at  a  goeat  distance  from  his  sisters,  and  might 
have  been  in  uncertainty  as  to  their  being  living  or  dead.  In 
the  absence  of  a  contrary  intention  appearing,  the  presumption 
is  natural,  tKat  he  meant  to  make  a  separate  and  independent 
provision  for  each  sister,  if  both  should  live  to  take  the  benefit; 
consequently,  the  expression,  ^Mn  case  of  her  death,"  must  have 
been  used  as  words  of  contingency  to  denote  the  death  of  either 
sister  before  the  testator,  a  construction  which  vested  absolute 
interests  in  both  of  them  at  the  testator's  decease,  as  in  the 
preceding  cases  (v). 

In  the  following  authority,  there  was  a  variation  in  the  expres- 
sions, and  still  the  determination  was  the  same;  the  natural 
construction  of  the  words  was  considered  to  import  dispositions 


(tt)  S  Yes.  13,  21.  165 ;  Arilmr  v.  Hvghes^  4  Beav.  506 ; 

(o)  See  the  judgment,  8  Yes.  23,  Davenport  v.  Biskqpp^  2  Yo.  k  Coll. 

and  the  case  next  stated,  ibid.  413 ;  (C),  463. 
see  MnUagu  v.    Nttedkty  1  Buss. 

VOL.  L  R  R 
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limitation  over  in  the  alternative,  and  not  a  mere  gift  to  one  person  for  life,  with 

di^ihT.SL*'' «™^der  to  another. 

liegatee.**  The  cdse  alluded  to  is   Webster  v.  Hale  (w\  in  which  Mr. 

Wben  not  con-  Findlay  bequeathed  in   trust  for  the  use«  exclusive  right  and 

dc^diof  u!L      property  of  his  sister  Clementina,  8,000i  Irish  Jive  per  cents.; 
•  testator.  <<  but  should  she  happen  to  die,"  then  and  in  that  case  the  above 

mentioned  sum  was  to  be  equally  divided  among  her  children. 
He  also  gave  to  ClemeniiTia  4fiOOL  three  per  cent  reduced  stock 
to  be  paid  to  her  as  soon  as  possible,  ^^ar,  in  the  event  of  her 
death,"  the  said  sum  was  to  be  equally  divided  among  her 
children.  The  testator  then  gave  to  his  sister  Helen  1,00021  East 
India  stock,  ^^  and  in  case  of  her  death,"  the  stock  was  to  be 
equally  divided  among  her  children.  Lastly,  he  bequeathed  to 
Mr&  Findlay  2,00021  three  per  cent  induced  stock,  to  be  paid  to 
her  as  soon  as  possible,  and  to  be  entirely  at  her  disposal,  and  to 
Janet  fValker  1,000£  in  the  four  per  cents. 

His  Honor  remarked,  that  die  two  bequests  to  Clementina 
pointed  more  to  oft^nia/zW  dispositions,  than  to  gifts  in  succession, 
viz.,  to  her  for  life,  and  afterwards  to  her  children.  In  the  first, 
the  word  '^  but*'  was  disjunctive  and  adversative.  It  opposed  one 
case  to  another,  and  implied  that  the  children  were  to  take  in  an 
event  different  from  that  of  the  parent  In  the  second  bequest 
the  direction  was  for  payment  to  ClemeniSaa  as  soon  as  possible, 
*^or  in  the  event  of  her  death,"  among  her  children;  a  direction 
affording  strong  implication  of  the  testator's  meaning  to  give  to 
Clementina  the  entire  and  absolute  progerty.  Such  being  the 
apparent  intention  in  regard  to  those  two  legacies,  his  Honor, 
after  commenting  upon  the  others,  was  of  opinion  that  the 
testator's  meaning  was  the  same  in  regard  to  his  sister  Helen,  and 
therefore  adjudged  that  both  sisters  took  absolute  vested  interests 
in  their  legacies  at  the  testator's  death;  their  own  demises  being, 
according  to  the  rule  before  stated,  restrained  to  the  contingency 
of  that  event  happening  during  the  life  of  the  testator. 

In  Clarke  v.  Lubbock  (x),  the  testator  bequeathed  the  residue  of 
his  property  (personalty)  to  A.  and  B.  to  be  invested,  and  the 
interest  to  be  equally  divided,  and  paid  to  them  for  their  support; 
*^  but  in  the  event  of  the  death  of  either  the  whole  of  the  interest 
to  be  pidd  to  the  survivor,  and  on  his  or  her  demise,  should 
they  leave  no  children,"  the  testator  directed  his  property  to  be 

(to)  8  Yes.  410 ;  to  the  same  effect         (x)  1  Yo.  &  Coll.  (C.))  492,  see  the 
see  Slade  t.  MUner^  4  Madd.  144,      decree, 
and  Onmumey  v.  Bewm,  18  Yes.  291. 
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equally  divided  among  his  executors  or  their  children.     A.  and  i^iution  over 
B.  survived  the  testator.    A  died  in  1828,  leaving  an  only  child;  ^l^^^^^'' 
B.  died  in  1829,  having  had  three  children,  but  leaving  only  one  legatee." 
child  (the   plaintiff)  surviving.     Sir  L,  ShadtoeUj  V.  C.,  held,  When  not  con- 
that  A.  and  B.^  having  survived  the  testator,  and  both  having  death^oHhe 
left  children,  were  each  entided  to  a  moiety  and  no  more.     It  testator, 
will  be  seen  that  by  this  construction,  the  words  **  in  the  event  of 
the  death  of  either''  were  held  to  refer  to  the  d^ath  in  the  testator's 
lifetime  (y). 

Sbcond.     When  the  gift  of  the  legacy  is  not  immediate,  but  in  Wheo  a  llmi- 
remcdnder  after  an  estate  for  life,  or  other  special  period  with  a  ^JS^oAlw    " 
bequest  over  "  in  case  of  the  death  of  the  legatee."  death  of  the 

«  .  ,        legatee**  will 

The  avowed  end  and  aim  of  every  construction  being  to  give  n^  be  confined 
effect  to  the  intention  of  testators  as  expressed  in  or  collected  ?*  *$""£?*' 
fix>m  their  will,  it  seems  that  where  a  bequest  is  not  immediate,  tator. 
but  in  remainder,  with  an  executory  limitation,  **  in  case  of  the 
death  of  the  legatee;"  those  expressions  will  be  applied  to  the 
period  when  the  remidnder  takes  effect  in  possession,  viz.  the 
death  of  the  person  taking  the  preceding  interest  Suppose, 
then,  the  annual  produce  of  1,000/.  to  be  bequeadied  to  A.  for 
life,  and  the  capital  in  remainder  to  B.  "  and  in  case  of  the 
death  of  5."  to  C.  The  happening  of  5.'s  death  will  not  be 
confined  to  that  of  the  testator,  so  as  absolutely  to  vest  the 
legacy  in  B.  upon  surviving  him,  as  in  the  preceding  cases ;  but 
the  event  of  B»  dying  will  be  continued  during  the  life  of  A.  the 
tenant  for  life :  consequently,  if  the  contingency  happen  during 
that  period,  the  interest,  which  conditionally  vested  in  B.,  will  be 
devested,  and  the  legacy  go  over  to  C7. 

An  instance  of  this  kind  occurred  in  GaUand  v.  Letmard  (z). 
In  that  case  Francis  Mell  bequeathed  his  residuary  personal 
estate  in  trust  for  his  wife  for  Ufe,  with  a  direction  to  the 
trustees  to  divide  the  trust  ftind,  aft^r  the  death  of  his  wife, 
between  his  daughters  Hannah  and  Ann,  for  their  own  use; 
''  and,  in  case  of  the  death  of  his  daughters,  or  either  of  them, 
leaving  a  child  or  children,"  to  apply  a  sufficient  part  of  the 
interest  towards  their  maintenance,  during  minority;  and  upon 
their  attaining  twenty-one,  to  distribute  the  capital  among  them, 
per  stirpes;  remainder  over  if  the  daughters  left  no  issue  which 
attained  twenty-one.     The  wife  and  two  daughters  survived  the 

"  ■  —  -  ■  -  - 

(y)  See  also  Origan  v.  Bainea^  (z)  1  Swanst  161 ;  see  also  Le 
7  Sim.  40.  Jeme  v.  Le  Jetme^  2  Keene,  701. 
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Limitation  over  testator,  the  fomier  of  whom  was  still  living ;  and  the  question 
de^h^the**^  ^^  whether  the  daughters  took,  absolute  and  indefeaably 
legatee.**  vested  interests  in  the  residue  at  the  testator's  death?  a  question 

When  such  le-  which  depended  upon  this  preliminary  consideration ;  viz.  whether 
Sled  fw  u£"    ^^  events  of  the  daughters  dying  were  to  be  restricted  to  the 

death  of  the  testator,  or  to  subsist  in  contingency  during  the  life 
of  the  widow ;  and  Sir  TTwmas  Plumer,  M.  R.,  determined, ' 
1st,  that  the  gifts  to  the  daughters  were  absolute,  though  defeasible 
in  the  event  of  their  dying  within  a  particular  time;  and,  2dly, 
that  such  period  was  not  limited  to  the  death  of  the  testator,  but 
was  to  continue  during  the  life  of  the  widow. 

So  in  Harvey  v.  WLaughJm  (a),  a  case  in  the  Court  of 
Exchequer^  the  bequest  was  to  a  trustee  of  1,600£  Old  SauA  Sea 
Annuities  to  pay  the  dividends  to  Eleanor  Todd  for  Ufey  to  her 
separate  use ;  remainder,  as  to  the  capital,  to  be  equally  divided 
among  Ekanor^s  three  children ;  ^'  and  in  case  of  the  death  of 
either  of  them,  the  share  of  such  as  might  die  was  to  go  to  and 
belong  to  the  children,  or  the  child  if  but  one,  of  the  persons  so 
dying."  One  of  the  three  children  (a  son),  after  surviving  the 
testator,  died  before  the  widow,  leaving  children.  '  The  ques- 
tion was  between  his  administratrix  and  his  children;  the 
former  contending  that  the  event  of  the  son's  death  was  limited 
to  its  happening  during  the  life  of  the  testator;  whereas  the 
latter  insisted  that  the  contingency  was  intended  to  subsist  until 
the  death  of  the  widow,  the  tenant  for  life  of  the  fund,  which 
event  having  taken  place,  established  their  title  under  the  execu- 
tory limitation  in  the  will :  and  so  the  Court  decided,  and 
declared,  that  "  the  shares  of  Ekanor^s  three  children  vested  in 
them,  subject  to  be  devested  in  case  of  the  deaths  of  any  of 
them  in  her  lifetime,"  (to  which  must  be  added)  if  they  left 
children  (i). 

The  case  of  Home  v.  PiUans  (c),  comes  within  the  present 
class,  differing  from  the  preceding  cases  in  the  circumstance  that 
the  specified  period  was  not  the  death  of  the  prior  legatee 
generally,  but  the  death  of  the  legatee  under  the  age  of  twenty* 
one.  There  the  sum  of  2,00021  a  piece  was  given  to  the  testator's 
two  nieces,  Catherine  and  Mary'^  when  and  if  they  should  attain 


(a)  1  Price,  264;  see  also  i&^wdury         (e)  2M.&K.15;  see  also  Kmg 

T.  Petty^  3  Hare,  86 ;  Daoenport  v.  v.    Taylor,  5  Yes.  806 ;    Child  t. 

Biahopp,  2  To.  &  Coll.  (C.)  463.  OibleU,  3  Mjl.  &  K.  71 ;   Clarke  y. 

(h)  Vide  infra,  p.  61 6,  in  this  sect.  Oauld,  7  Sim.  197 ;  James  v.  Baker^ 

Bub-div.  6,  and  XVz  CoHa  v.  Keir,  8  Jur.  750 ;  Barker  v.  Coeke,  6  Bear. 

3  Rubs.  362.  82. 
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their  ages  of  twenty-one  years  for  their  separate  use:  and  in  case  Limitation  over 
of  the  death  of  his  said  nieces,  or  either  of  them  leaving  children  j  "^'7^^**** 
or  a  child,  he  gave  the  shares  of  his  nieces  or  niece  so  dying,  legatee." 
unto  their  or  her  respective  children  or  child.     Lord  Brougham^  When  such  lo- 
C,  overruling  the  decision  of  Sir  John  Leach^  M.  R.,  decided  gj^ fwiL^"" 
that  the  legacy  of  each  of  the  testator  s  nieces  became  abso- 
lute on  their  attaining  twenty-one ;  that  the  expression  in  case 
of  the  death  of  the  nieces,  referred    to    their   dying  under 
twenty-one. 

In  Daniel  w.  Warren  {d\  the  testator  bequeadied  2,000/1  in 
trust  for  his  niece  for  her  separate  use,  she  being  unmarried,  and 
if  his  niece  should  die  without  leaving  any  issue  to  attain  the 
age  of  twenty-one  years,  then  in  trust  for  the  testator^s  sister. 
Sir  K,  Bruce^  V.  C,  held,  that  the  words  did  not  mean  if  she 
should  die  in  the.  testator's  lifetime  without  leaving  issue,  and 
consequently  that  the  legacy  did  not  vest  absolutely  on  the 
testator's  death. 

In  all  the  instances  which  have  been  produced  it  was  obviously 
the  intention  of  testators  to  give  the  absolute  property  in  the 
funds  to  the  legatees,  with  a  eontinaent  limitation  over  upon  the  • 
deaths  of  those  legatees  within  a  particular  period ;  which,  from 
the  defective  manner  of  expression,  it  was  frequently  difficult  to 
ascertain.  But  when  it  appears  from  the  contents  of  a  will  to 
have  been  the  meaning  of  a  testator  in  adopting  the  terms  ^*  in 
case  of  the  death**  of  a  legatee,  that  the  l^acy  should  go  over 
upon  his  decease  whenever  it  might  happen^  then  the  words 
denoting  contingency  will  be  rejected,  and  words  of  absolute 
signification  introduced :  the  effect  of  which  will  be  to  give  the 
first  taker  only  an  estate  ^^  life^  and  the  absolute  interest  to  the 
persons  in  remainder;  interests  which  will  vest  in  the  several 
legatees  in  manner  described  in  the  third  section  (e).  We  shall 
therefore  proceed  to  consider — 

Thirdly,  the  instances  in  which  a  limitation  over  '^  in  case  of  wben  alimita- 
the  death  of  the  legatee**  does  not  import  contingency,  but  the  ^'^'^^^J*'*? 
words  are  used  in  the  sense  of  the  deadi  of  the  legatee  generally,  legatee"  will 
whenever  the  event  shall  happen.  b!v^  to*an 

In  BilUnge  v.  Sandom  (/),  the  testator  gave  to  his  sister  Sarahy  c*tate  for  life. 
1,00011  **  and  in  case  of  her  demise**  to  the  plaintiff  and  another 
person:    and,    after  bequeathing  several  legacies,  he  gave   to 


(d)  2  Yo.  &  CoU.  (C),  290.  (/)  1  Bro.  C.  C.  393. 

(e)  AfUe^  p.  583,  584. 
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Limitation  over  Sarah,  whoEQ  he  af>pointed  executrix^  his   residuary  personal 
iVatee  die  un-  ^^^»   ^  ^  disposed  of  as  she  thought  proper*     The   question 
married,"  &c    arose  upon  the  clause  '^  in  case  of  her  demise,"  viz.  whether  the 
Constniction  of  words  alluded  to  the  death  of  Sarah  generally,  or  to  the  con- 
those  words,    tingency  of  her  dying  before  the  testator ;  and  Lord  Thurlow 
determined,  that  no  contingent  or  alternate  bequest  was  intended 
in  the  present  case,  but  that  it  was  the  meaning  of  the  testator 
that  Sarah  should  enjoy  the  legacy  of  i,000/L  for  life,  and  the 
persons  in  remainder  be  entitled  to  the  capital  after  her  decease* 
His  Lordship  appears  to  have  founded  his  opinion  upon  the 
internal  evidence  suppUed  by  the  wilL  The  testator  distinguished 
between  absolute  bequests  and  the  gift  of  a  partial  interesL 
When  he  intended  Sarah  to  take  the  entire  p]:operty,  he  expressly 
said  so,  as  in  the  disposition  to  her  of  the  residue ;  and  when  he 
intended  to  give  her  no  more  than  a  qualified  estate,  he  meant 
to  express  it,  but  so  incorrectly  from  the  terms  he  adopted,  that 
they  imported  an  absolute  bequest  defeasible  upon  a  contingency 
instead  of  a  limitation  for  life.    The  testator's  intention,  however, 
being  apparent,  the  Court  rejected  the  words  of  seeming  con- 
tingency  '^in  case  of,"  and    substituted  for   them  the  words 
^^  at^  or  ^^  uponJ*    With  which  alteration  the  clause  stood  thus;, 
^^I  give  to  Sarah,  1,00021,  and  at  or  upon  her  demise,  I  give  the 
money  to,"  &c. ;  a  form  of  bequest  which,  would  give  Sarah  an 
interest  for  life,  with  a  vested  remainder  to  the  persons  to  whom 
it  was  Umited. 

^  The  principal  of  the  last  decision  was  adopted  by  Lord  Sossfyn 
in  Lord  Doughis  v.  Chahner  (g),  in  which  Lady  Greemoick 
bequeathed  her  residuaiy  personal  estate  (subject  to  the  payment 
of  a  preceding  legacy  and.  any  other  bequests  she  should  make 
by  a  codicil),  in  trust ''  for  and  to  the  use  of  her  daughter.  Lady 
Douxflas  ;  and  in  case  of  her  decease,  to  the  use  of  her  children 
equally."  By  a  codicil  made  two  years  subsequent  to  the  date 
of  the  will,  the  testatrix,  among  a  variety  of  specific  bequests, 
''gave  her  finest  diamond  ring  to  IsAy  Douglas ;"  and  her  v^ar- 
ing  apparel,  &c  to  Mary  Monk, ''  or,  if  she  should  be  dead  before 
het^  (the. testatrix),  then  to  another  person.  The  question  was^ 
whether  Lady  Douglas  took  the  residue  absolutely,  as  she  sur- 
vived the  testatrix,  or  an  interest  in  it  for  life  only,  vrith  re- 
mainder to  her  children ;  and  the  Chancellor  decided  that  her 
Ladyship  was  merely  entidcd  for  life. 

It  was  upon  the  particular  circumstance  of  the  case  that  Lord 

(g)  2Ve8.jiin.501. 
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Rosshfn  made  the  above  decree.     As  die  testator  in  Billings  v.  LtmitationoTer 
Sandam^  so  the  testatrix,  in  the  present  case,  showed,  that  when  1^^^^^, 
she  meant  to  give  an  absohite  interest,  she  did  so  in  express  ried.*' 
terms,  of  which  the  gift  of  the  diamond  ring  to  Lady  DcuglaSf  Construction  of 
and  of  the  linen  to  Mixry  Mimky  are  proofe.     The  bequest  to  ^"^  ^°'^ 
Mary  Monk  further  manifested,  that  when  the  testatrix  intended 
to  give  an  absolute  legacy,  defeasible  upon  the  death  of  the 
legatee  before  her,  she  declared  such  her  intention;  a  circum- 
stance which  raised  a  strong  presumption,  that  if  her  meaning 
had  been  the  same  in  relation  to  Lady  Douglas^  she  would  have 
used  similar  words.     In  addition  to  these  circumstances,  the  be- 
quest to  her  Ladyship  of  a  ring  was  unnecessary  and  inconsistent 
with  an  intent  to  give  her  an  absolute  interest  in  the  residue,  but 
quite  consistent  with  an  intention  that  she  should  take  the  resi- 
duary property  for  life  only.  Those  reasons  induced  Lord  Rosslyn 
to  conclude  that  the  testatrix  meant  the  children  to  take  the  fund 
after  the  death  of  their  mother,  whenever  it  should  happen ;  a 
conclusion  which  was  authorized  by  the  before  stated  case  of 
SUUnffs  V.  Sandomy  and  by  no  means  contradictory  to  the  cases 
before  referred  to  in  relation  to  the  present  subject. 

In  the  case  of  Smart  v.  Clark  (A),  the  testator  bequeathed  as 
follows  "  to  my  son  Edward  Clarh^  who  is  now  at  sea,  the  interest 
of  500£  stock  in  the  5/.  per  cents.  Navy,  during  his  natural  life,  if 
he  comes  to  claim  the  same  within  five  years  after  my  decease ; 
but  if  he  should  die  or  not  come  to  claim  the  same  within  the 
time  limited,  then  I  give  the  said  stock  to  the  children  of  my 
daughter  Arm  Smarts  share  and  share  alike.  Edward  Clark 
returned  and  claimed  the  bequest  within  five  years  and  received 
the  dividends  for  his  life.  Upon  his  death  the  children  of  ^nn 
Smart  claimed  the  stock,  and  the  question  was,  whether  it  be- 
longed to  them,  or  formed  part  of  die  residue  of  die  testator's 
personal  estate.  Sir  John  Leachy  M.  R.,  decided  in  favour  of  the 
children,  upon  the  audiority  of  BUlings  v.  Sixndom;  observing 
there  was  no  difference  in  the  sense  of  the  expression,  '*  if  he 
should  die,"  or  "  in  case  he  should  die." 

In  the  case  of  MUes  v.  Clark  (i),  the  bequest  was  "  to  A.  A.  of 
the  sum  of  40021  to  be  paid  at  and  ailer  my  decease,  and  vested 
in  the  pubUc  funds,  the  interest  whereof  she  shall  receive  when 
she  attains  twenty-one :  in  the  event  of  her  decease  at,  before 
or  after  the  said  period,  the  sum  so  bequeathed  to  be  divided 


(A)  3  Rubs.  365 ;  see  also  THUiaa  v.  Jbne«,  1  Russ.  &  Myl.  553. 
(0  1  Keene,  92. 
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Limitation  over  between  B*  and  C."  Lord  Langdaky  M.  B.  decided,  that  A,  A. 
I'^trodk*  took  a  life  interest  in  the  legacy,  observing,  the  words  at,  before 
unmarried,"&c.  or  after  a  particular  time,  involve  all  time  past,  present  and 
Coiutructioii  of  future ;  the  only  coustruction  to  be  put  upon  these  words,  there- 
086  words.     £^j^^  ^^  jjj  ^g  event  of  her  decease,  whenever  the  event  might 

happen :  the  remainder  over,  therefore,  would  take  effect  after 
her  death.  '  • 

Construction  Questions  have  arisen  upon  the  eonstruction  of  Umitations 

when  thTal^.  over  of  legacies  in  the  events  of  the  legatees  "  dying  unmarried," 
"**^^™'i*"  ^^  "  without  being  married,"  viz.  whether  the  expressions  were 
tbeevent  of  ^  meant  without  ever  having  been  marrie^d,  or  without  being  under 
i^^ed  ^'"y  coverture  when  the  legatees  died :  if  the  first  interpretation  were 
withoat  chil-  adopted,  then  upon  the  marriages  of  the  legatees  the  limitations 
^^  over  would  be  defeated ;  if  the  second  prevailed,  the  deaths  of 

legatees  who  were  then  unmarried  would  devest  their  interests, 
and  give  effect  to  the  limitations  over,  notwithstanding  the 
previous  marriages  of  the  legatees  which  had  determined  before 
their  deaths.  It  is,  however,  settled  in  instances  where  the 
bequests  are  immediate,  and  of  the  entire  interest  in  the  fund,  to 
the  legatees,  that  the  words  ^^  dying  unmarried,"  or  ^^  without 
being  married,"  are  to  be  taken  in  the  sense  of  never  having 
been  married;  and  if  to  the  words  ** should  the  legatee  die 
unmarried,  &c.  be  added  ^^and  without  issue,"  or  '^^thout 
having  issue,"  the  latter  words  will  be  construed  in  the  same 
restrictive  sense  as  the  former,  t.  e.  without  having  children  bom ; 
and  the  copulative  and  will  be  changed  into  or,  so  that  if  the 
legatee  marry  and  have  a  child,  the  interest  which  originally 
vested  in  the  legatee  sub  modo  will  become  unqualified  and 
absolute,  notwithstanding  he  may  afterwards  die  a  widower,  and 
leave  no  child  But  if  he  died  married  without  ever  having  had 
a  child,  his  interest  will  be  devested,  and  the  limitation  over  take 
place.  We  must,  however,  distinguish  between  cases  like  those 
just  mentioned,  and  cases  where  the  interest  of  a  legacy  is  given 
to  a  parent  for  life,  and  the  capital  to  his  children  with  a  limita- 
tion over  ^*  in  case  he  die  without  children."  For  in  the  latter, 
the  contingency  of  the  parent  dying  without  children,  can  only 
mean  without  children  at  the  time  of  his  death  {/).  These 
distinctions  will  appear  upon  considering — 

Construction  5.  The  construction  which  has  been  judicially  put  upon  the 
giv^ovfrln"  words  "dying  unmarried,"  (A),  or  "without  being  married  and 
thecYcntofthe  havinff  children." 

legatee  dying      ^ 

unmarried,  &c       ^.j  ^  y^^  ^^  ^.^  ^^  ^  ^^^j^  meaning,  and  may 

(A)  The  word  "  unmarried'*  ad-      be  conatrued  either,  as    ^  without 


Sect,  v.]      payable  out  of  Personal  Estate. 


617 


Id   Maberley  y.   Strode  (Z),  the  testator  gave  to  trustees  his  Limitation  orer 
residuary  estate,  in  trust  to  pay  the  interest  to  his  son  Samuel  ">«*«"«?>« 

i        .  ,     ,  .  .  legatee  die  on* 

Strodey  for  life,  remainder,  as  to  the  capital,  to  divide  it  among  married,**  &o.   . 
all  SamueTs  children ;  '^  but  in  case  Samuel  died  unmarried  and  ConstnicUon  of 
without  issue,"  or  having  issue,  the  sons  should  die  under  twenty-    ****  ^"^' 
one,  and  the  daughters  before  that  age  or  marriage,  then  in  trust 
to  transfer  the  fund  to  his  nephews  %nd  nieces.     Samuel  married 
and  died  without  issue;  and  one  of  the  questions  was,  whether, 
as  Samuel  did  not  die  unmarried,  the  limitation  over  was  not 
disappointed,  and  an  intestacy  created?    But  Lord  Alvanley 
determined  in  the  negative,  declaring  first,  that  the  word  **  un- 
married" is  to  be  understood  to  import  as  never  having  been 
married;  and  the  word  ''and"  to  be  changed  for  ''or,"  so  as 
to  make  a  double  contingency;  consequently,  although  Samuel 
married,  yet,  as  the  alternative  event  happened,  t.  e.  his  death 
without  leaving  a  child,  the  limitation  to  the  nephews  and  nieces 
took  place. 

The  reader  will  have  remarked,  that  according  to  the  distinction 
made  in  the  observations  prefatory  to  this  subdivision,  if  children 
had  been  bom  to  Samuel,  and  all  of  them  had  died  before  him, 
still  the  limitation  over  would  have  taken  place ;  for  nothing  was 
given  to  them  until  his  death;  a  circumstance  explanatory  of 
the  terms  "in  case  he  shall  die  without  issue,"  and  showing 
that  they  were  used  in  the  sense  of  his  death  without  leaving 
issue. 

The  next  case  diflbrs  fi-om  the  preceding  in  this  respect;  that  Orwitlioat 
the  gift  was  immediate  to  the  legatees  of  the  residuary  estate,  with  arm^ 
an  executory  bequest  over,  "  in  cade  any  of  them  died  without 
being  marri^  and  having  children." 

The  case  alluded  to  is  BeU  v.  Phyn  (m),  in  which  Mr.  Phyn 
bequeathed  the  residue  of  his  personal  estate  equally  among  his 
three  children,  George^  Jane,  and  Catherine;  but  if  any  of  them 
died  "without  being  married  and  having  children,"  the  share  of 


having  been  married,**  or  as  ^un- 
married at  the  time  of  the  death,** 
according  to  the  obvious  meaning  of 
the  party  using  the  word,  whether 
such  intention  be  manifested  by  the 
words  of  the  will  or  the  nature  of 
the  thing  itself:  thus  in  Cavenlrtf 
V.  Earl  of  Lauderdale^  10  Jur.  793, 
the  testatrix  gave  her  separate  pro- 
perty in  trust  for  her  children  with 
a  bequest  over,  in  the  event  of  their 


dying  without  leaving  children  living 
to  attain  a  vested  interest,  upon 
trust  for  her  next  of  kin,  as  if  she 
had  died  intestate  and  unmarried.  Sir 
J.  Wigram^  Y.  C^  following  Maxtg- 
han  v.  Vincent,  9  Law  J.,  N.  S.  329, 
held  the  word  ''  unmarried**  to  mean 
unmarried  at  the  time  of  the  death. 

(I)  3  Yes.  450,  454,  and  see  Doyne 
V.  Cartwrighi,  1  Coll.  (C),  482. 

(fit)  7  Yes.  454,  458. 
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Limitation     snch  child  was  to  be  distributed  among  the  survivors.    After  the 
death  of  the  testator,  Jane  married,  and  haoing  a  child,  the  quesdon 


over. 


UnloB  the        y^^  whether  she  took  an  absolute  vested  interest  in  a  third  part 

evoot  upon  ,  , 

which  alegMj  of  the  residue?  which  depended  upon  the  construction  of  the 
HtSSy  hlS^     ^^"^  **  without  being  married  and  havbg  children  f  for,  if  the 
pen,  the  pn-      having  children  was  to  be  considered  the  same  as  without  leaving 
x^tZe^tereMed.  children,  then  her  interest  would  be  liable  to  be  devested  on  the 
happening  of  that  event    But  Sir  WUUam  Grants  M.  R.,  con- 
strued the  words,   "without  being  married,"  in  the  sense  of 
**  without  ever  having  been  married,"  upon  the  authority  of 
MaberUy  v.  Strode;  and  after  declaring  upon  the  like  authority 
that  or  should  be  substituted  for  cmd^  he  pronounced  his  opinion 
that  the  expressions,  "  without  having  children,"  meant  in  the 
present  instance,  without  having  had  a  child  or  children.  Whence 
it  followed,  that  Jane  having  married  and  had  a  child,  the  interest 
which  vested  in  her  at  the  death  of  the  testatrix  became  absolute ; 
and  so  it  was  decreed. 

In  regard  to  construing  the  words,  "  without  having  children," 
the  same  as  without  leaving  children.  Sir  W.  Grant  expressed 
*  himself  to  the  following  effect :  "  It  is  not  very  reasonable,  that 

if  the  testator's  children  should  have  children  who  should  live 
to  require  an  expensive  education,  or  to  contract  marriage,  it 
should  be  out  of  the  parents'  power  to  touch  the  capital  for  either 
of  those  purposes,  on  account  of  the  possibility  that  the  children 
might  die  in  the  life  of  the  parent;  although  the  only  conse- 
quence of  surviving  the  parent  would  be,  not  that  the  children 
Would  take  any  thing,  but  that  the  parent  might  dispose  of  the 
whole  as  he  thought  fit  The  intention  was,  to  enable  the 
parent  to  make  a  provision  for  the  children,  which  pight  be  in 
the  life  of  the  parent,  as  well  as  after  the  death ;  and  that  if  the 
children  should  Hve  to  marry  and  have  children,  then,  as  they 
would  require  more  than  the  income,  the  capital  was  to  be  at 
their  disposal;  but  if  they  should  not  live  to  marry  or  have 
children,  it  was  to  go  over.  Such  was  the  moft  Kkebf  conr 
structionm 

That  a  Court  of  Equity,  in  &vour  of  vested  interests,  requires 
the  events,  which  were  to  devest  them,  to  happen  with  certainty 
and  in  strictness,  is  not  only  observable  in  the  preceding  cases, 
but  will  also  appear  firom  considering — 

6.  Further  instances,  where  events  upon  which  executory 
limitations  are  made  to  depend,  were  held  not  to  have  happened, 
so  as  to  devest  the  original  legacies. 
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It  is  the  (\octrioe  of  Lord  Alvanky,  upon  this  subject,  that     LimitBtions 
<<  where  there  are  clear  words  of  gift  creating  a  vested  interest. 


Ofer. 


the  Court  will  nerer  permit  the  absolute  gift  to  be  defeated,  IL"?!?**^ 

*^  ^^  erent  upon 

unless  it  be  perfectly  clear  that  the  very  case  (n)  has  happened^  which  a  legaey 
in  which  it  is  declared  that  the  interest  shall  not  arise ;  that  it  j^tfillialy  1^ 
must  be  determined,  upon  the  wards  of  the  wiU,  there  was  a  vested  pen»  *^«  P": 
interest,  which  was  to  be  devested  only  upon  a  given  contin-  Mbederested. 
gency;  and  the  single  question  was,  whether  the  contingency  contingency"" 

had  happened  {p) T*  deyestinga 

According  to  this  rule,  if  legacies  be  given  to  A.  and  £.,  and  jntorestmost 
if  either  die  during  the  life  of  JO.,  then  to  the  survivor  hving  at  ^^^^^i  h*?- 
JO.'s  death,  and  both  die  before  D. ;  as  the  bequests  vested  in  A*  i^,^^^ 
and  B.  at  the  testator's  decease,  subject  to  a  contingency  which  where  it  did 
did  not  happen,  the  interests  which  vested  conditionally  in  the  ^     ' 

.l^atees,  became  absolute  in  both  of  them  upon  the  death  of  the 
survivor  before  2>.  This  instance  will  apply  to  others  of  a 
similar  description,  and  which  will  be  afterwards  noticed. 

In  Harrison  v.  Foreman  {p\  the  testator  gave  to  trustees  4021 
a  year,  part  of  566/1  annuities,  in  trust  to  pay  the  dividends  to 
Mrs.  Barnes  for  life,  for  her  separate  use ;  and  after  her  death, 
upon  trust  to  transfer  the  annuity,  or  the  security  upon  which  it 
was  invested,  to  Peter  and  Susannah  StaUard^  equally ;  ^^  and  in 
case  of  the  deadi  of  either  of  them  before  Mrs.  Barnes,  he  gave 
the  whole  to  the  survivor  Umng  at  her  decease.^  Both  the  lega- 
tees died  during  the  life  of  Mrs.  Barnes.  The  question  was, 
whether  their  legal  personal  rep^sentatives,  or  the  testator's 
residuary  legatees,  were  entided  to  the  40/1  annuities;  and  hotA 
Ahanley,  M.  R.,  determined  in  favour  of  the  former,  upon  the 
principle  that  Peter  and  iSusannah  having  taken  vested  interests 
in  the  fund  at  the  death  of  the  testator,  subject  to  be  'devested 
in  fiivour  of  the  survivor  who  might  be  living  at  the  decease  of  the 
tenant  for  life;  as  there  was  no  such  survivor  at  thatperiodf  the 
devesting  contingency  never  happened,  and  consequently  the 
in|;erest8  at  first  vested  remaned  undisturbed,  which  entided  the 
personal  representatives  of  the  two  legatees  to  the  property. 

So  in  Smither  v.  WiUock  (q),  the  bequest  was  of  personal  pro- 
perty, and  the  produce  from  the  sale  of  real  estate,  to  the  testa- 
tor's  wife  for  life,  with  remainder,  as  to  the  capital,  after  her 


(n)  See  SchneU  v.  Tyrrell^  7  Sim.  JDipple,  12  Sim.  101. 
S6.  Iq)  9  Yes.  233 ;  see  alio  W^tteU 

(o)  6  Yes.  209.  v.  Dudin,  2  Jac.  &  Walk.  279 ;  Oray 

(p)  Ibid.  207 ;  see  also  Peiers  v.  v.  Oarmaa^  2  Hare,  268. 
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Limitstioiis     decease  to  be  divided  among  the  testator's  brothers  and  sisters; 
bat  if  any  of  them  died  before  tfie  wife^  their  shares  were  to  be 


trret. 


V 


Unless  the        distributed  canong  their  children.     One  of  the  brothers  died  durinir 

event  unon 

which  a  legacy  the  life  of  the  wife  without  ever  having  had  a  child:  and  Sir  W. 
UtSLI"  hT^  Grant,  M.  R.,  declared  the  share  of  the  deceased  brother  to  be 
pen,  the  pri-  vested,  subject  to  be  devested  in  the  event  only  of  his  death  before 
Bo^^Twted.  ^®  testator's  widow  kavinff  children;  which  contingency  not 

having  happened,   the    brother's  personal   representative   was 
entitled. 

Again  in  Wall  v.  TomUnson  (r),  the  testator  gave  the  interest  of 
his  residuary  estate  to  his  wife  for  life,  and  the  capital,  after  her 
death,  to  her  children;  but  if  she  had  none  (which  event  hap- 
pened), then  to  Mrs.  Strangeway  absolutely,  in  case  she  should 
have  children ;  in  failure  of  which  the  property  was  given  over. 
Mrs.  Strangeway  had  only  one  child  bom  alive,  and  which  died, 
before  her.  The  question  was,  whether  the  interest  which  vested 
in  that  lady  upon  the  birth  of  her  child  was  absolute,  or  it  was 
devested  upon  her  dyhig  without  leaving  a  chUd,  which  depended 
upon  the  construction  of  the  ambiguous  expression,  ^^mfaHureisIt 
which :"  and  Sir  W.  Grant  said^  it  would  be  very  difficult  in  the 
present  case  to  give  those  words  the  construction  of  the  legatee  not 
leaving  children  at  her' death,  a  construcdon  which  would  lock 
up  the  property  during  her  whole  life;  and  that  the  testator  did 
not  appear  to  have  contemplated  the  event,  which  had  happened, 
of  the  death  of  the  child  in  the  lifetime  of  its  mother. 

Also  in  Browne  v.  Lord  Kenyon(s)y  1,00021  were  bequeathed  to 
trustees  to  pay  the  interest  to  Abigail  Jones  for  life,  remainder  in 
trust  to  divide  the  interest  between  Miss  Chetwode  and  Mrs. 
Damson  during  their  joint  lives,  and  to  pay  the  whole  of  it  to 
the  survivor  for  life,  with  remainder  in  trust  after  the  survivor's 
death  to  pay  the  capital  to  Sir  John  Chetwode ;  but  if  he  were 
then  dead,  to  divide  it  between  his  two  brothers,  Charles  and 
PkiUp  Chetwodey  or  the  whole  to  the  survivor.  Abigail  Jones  died 
first,  then  Miss  Chetwode^  afterwards  her  brother  Charles,  next 
her  brother  FhiKp,  then  Sir  John  Chetwode,  and  lastly.  Mis. 
Davison.  It  was  determined,  that  the  legacy  vested  in  Charles 
and  Philip  as  tenants  in  common,  subject  to  be  devested  if  one 
alone  should  survive  Mrs.  Davison,  the  last  tenant  for  life ;  and 
that  since  there  was  no  survivor  in  existence  at  that  pmod,  both 
brothers  having  died  before  her,  the  contingency  upon  which 


(r)  16VeB.4l3. 

(«)  3  Mad.  410 ;  see  also  Lqfer  v.  Edwards,  ibid.  210. 


nnui* 
not 
devested. 
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the  interest  was  to  be  devested  never  happened;  consequently,    Dmitatioiu. 
the  personal  representatives  of  each  brother  were  entitled  to  the         ^^^^' 

fund.  *  UnlcM  the 

>_•  event  IIDOD 

The  last  case  was  followed  by  that  of  Sturgess  v.  Pearson  (t),  which alegacy 
in  which  ^the  testator  gave  the  interest  of  one-fifth  part  of  per-  j?  ^^  ^^ 
sonal  property  to  his  daughter,  Ann  Tatnall^  for  life,  and  the  pen, them 
capital,  after  her  deaths  to  be  divided  among  her  three  children,  ^  ^yestoi 
or  such  of  them  as  should  be  Iwing  at  her  deceasey  payable  at  twenty- 
one.     The  three  children  died  before  their  mother,  and  it  was 
decided  that  the  children  took  vested  interests,  which  were  only 
to  be  devested  in  the  event  of  there  being  some  or  one  of  them 
living  at  the  mother's  death,  an  event  which  did  not  happen; 
for  there  was  not  one  child  in  existence  at  that  period,  the 
necessary  consequence  of  which  was,  that  the  personal  represen- 
tatives of  the  children  became  entitled  to  the  legacy  upon  the 
death  of  the  tenant  for  life(tt). 

So  also,  if  there  be  several  infant  legatees  of  the  same  fund,  as 
tenants  in  common,  with  a  direction  for  payment  of  their  shares 
at  twenty-one,  but  if  aS  of  them  die  under  that  age  without 
leaving  issue,  then  to  C.  Although  one  or  more  of  them  die 
under  twenty-one  without  issue,  yet,  if  another  afterwards  attain 
that  age,  the  personal  representatives  of  the  deceased  children 
will  be  entitled  to  their  shares;  and  for  the  following  reasons: 
the  shares  are  so  given  as  to  vest  immediately  in  all  the  legatees, 
subject  to  be  devested  in  the  event  of  all  of  them  dying  before 
twenty -one  without  issue ;  and  since  the  contingency  upon  which 
those  interests  were  to  be  devested  did  not  happen,  as  one  child 
attained  that  age,  they  continued  vested;  therefore,  upon  the 
authorities  we  have  been  considering,  the  personal  representatives 
of  the  deceased  children  will  be  entitled  to  their  proportions  of 
the  fund  (x). 

In  Clutterbtick  v.  Edwards  (y),  the  testamentary  appointment 
was  of  a  trust  fund,  after  the  death  of  the  testator's  widow,  to  his 
son,  to  be  paid  to  him  on  her  decease  if  he  should  then  have 
attained  the  age  of  twenty-one,  and  in  case  his  son  should  die 


(0  4Madd.411. 

(«)  This  case  is  recognised  as 
audioritj  in  Bromhead  t.  Hunt^  2  Ja. 
k  WaL  483,  which  see.  The  case  of 
Jodin  ▼.  Hammond,  3  Myl.  &  K.  110, 
though  in  some  respects  similar,  is 
nevertheless  distinguishable  from 
Sturgess  t.  Pearson;  in  the  former 
case  the  bequest  was  simpij  to  those 


children  who  might  survive  the 
mother,  in  Sturgess  t.  Pearson^  the 
altematiye  or,  &c.  suggests  a  dif- 
ferent construction  in  favour  of  .the 

vesting. 

(x)  See  Skey  v.  Barnes^  3  Meriv. 
335, 340 ;  Tempteman  y.  Warrvngton^ 
13  Sim.  267. 

(y)  2  Buss.  &  M.  577. 


62  2  Of  vested  Legacies  [Ch.  X. 

Limtuti<ms     before  he  should  attain  his  said  age  of  twenty-one,  and  after  the 
^^*         decease  of  the  testatar^f  widow  as  aforesaid,  to  the  testator's  brother ; 


Unlets  the        ^^j  [^  ^^gg^  j^  widow  should  survive  his  son  and  also  his  brother, 

event  npon  . 

which  a  legacy  to  the  daughters  of  the  brother.  The  testator's  son  attained  t  wenty- 

ihrnlWhiml     ^°^  ^^^  ^^  ^  ^®  Ufetime  of  the  widow;  and  the  question  was, 

pen,  the  pn.      whether  his  representatives  or  the    brother's  daughters  were 

^4^eited.  entitled.    Sit  John  Leach,  M.  R«,  decided  in  fiivour  of  the  former, 

and  his  decision  was  confirmed  by  Lord  Brouffham,  C.     His 

Lordship  in  reference  to  the  third  branch  of  the  above  bequest, 

said,  that  it  must  be  read,  according  to  the  general  intention,  in 

case  my  wife  survives  my  son  under  twenty-one,  and  also  my 

brother,  then  to  my  nieces.     The  cases  referred  to  below  fall 

within  the  present  class  (z). 

In  Lechie  v.  Hogben  (a),  the  testatrix  being  under  obligation  to 
pay  an  annuity  to  her  brother  R*  for  life,  purchased  an  anniuty 
of  the  same  amount  during  the  life  of  F.  B.^  whose  life  she 
insured  for  2,0002.  By  a  codicil  to  hei;  will,  she  recited  the 
above  transaction,  in  order  that  on  the  death  of  A,  the  sum  of 
2,000il  or  more  might  be  recovered  to  her  estate*  In  the  event 
of  Jl  B.  dying  before  the  testatrix's  brother  iZ.,  she  left  it  at  the 
discretion  of  her  executors  to  provide  her  brother^s  annuity  firom 
her  estate.  In  the  event  of  his  death  before  F.  B.,  she  gave  the 
purchased  annuity  to  her  brother  X,  he  paying  the  premium ; 
and,  on  the  death  of  F*  B.,  she  gave  the  2,000/1  to  her  brother 
Z  F.  B.  died  in  the  lifetime  of  the  testatrix's  brother  L  Lord 
Longdate^  M.  R.,  held,  that  L  was  not  entitled.  His  Lordship 
was  of  opinion  that  the  testatrix  provided  for  two  alternatives, 
F.  B.  dying  in  the  lifetime  of  iZ.,  and  R,  dying  in  the  lifetime  of 
F.  B.\  in  the  former,  as  the  2,0001  ^^  would  come  to  her  estate,^ 
she  directed  iZ.*s  annuity  to  be  provided  for;  in  the  other  i2.'s 
annuity  ceased,  but  her  estate  remained  entitled  to  the  purchased 
annuity  during  F.  A'sUfe,  and  to  the  policy  on  F,  BJs  death ;  in 
that  event  she  gave  /•  the  annuity,  he  keeping  up  the  policy, 
and  on  the  determination  of  the  annuity,  she  gave  the  2,0002L 
due  on  the  policy. 

The  reader  will  observe  that  the  contingency  contemplated  by 
the  second  alternative,  extended  to  the  whole  of  the  latter  fpft. 


(z)  Bromhead  v.  Hunt,  2  Jac.  &  CoU.  (C.)  299;  Afpintd  v.  Andut,  7 

WaL  459;   CrUchett  v.   Taytsbm,  1  Man.  &  G.  912;  PaBmer  v.  Lord 

Buss.  A  M.  541 ;  CHhbmu  v.  Lang-  Wynford,  9  Jur.  1006;  WmckworA 

don,  6  Sim.  260;  see  abo  VmOittmy  v.  Wmckwarth,  8  Beav.  576. 

V.  HtufMion,  3  Yo.  &  Coll.  (E.),  80 ;  (a)  7  Beav.  502. 
HHhermgton  v.  OakmaHy  2   Yo.  k, 
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the  copolatiYe,  ^'  and"  uniting  both  clauses  of  the  sentence,  which     Limitations 
in  that  event,  gave  the  annuity  and  2,000iL  to  J.  ^^^' 

•Upon  the  same  principle,  if  a  legacy  be  given  to  a  peraon  Unices  the 
absohtebfy  and  a  mere  discretionary  authority  is  intrusted  to  two  which  a  legacy 
or  more  executors  to  qualify  the  bequest,  and  reduce  it  to  y.^^  T*^^ 
an  estate  for  life,  with  remainders  over;  if  by  any  means  the  Il'^'l^^prr 
authority  become  incapable  of  execution,   the  entire  interest  SJbe^wted, 
which  originally  vested  in  the  legatee,  will  become  absolute. 

Thus  in  Keaies  v.  Burton  {b\  Mr.  Burton  bequeathed  2,000Z.  Instance  of  the 
to  his  natural  son,  James  Christie  ;  ''but  if  Ms  executors  should  Object  to  l^^ 
think  it  more  for  the  advantage  of  James  to  have  the  2,000/.  d«^e«ted  on  the 

,  ,  ,  exercise  of  a 

placed  at  interest,  and  to  pay  him  interest  for  life,  as  it  became  discretionary 
due,  or  otherwise  in  such  proportions,  and  at  such  times,  manner  J^^rL  beocm- 
and  form  as  they  in  their  discretion  should  think  fit,  they  were  ing  absolute  by 
authorized  and  empowered  to  place  the  money  at  interest,  as  the  power, 
therein  mentioned,  in  their  joint  names,  or  in  the  names  of  the 
survivors,  and  directed  to  pay  him  the  interest  in  manner  afore- 
said during  his  life,"  with  limitations  over.  There  were  fopr 
executors,  one  of  whom  died  before  the  testator,  and  the 
others  renounced  probate.  Under  these  circumstances  the  joint 
authority  having  become  incapable  of  execution,  the  question 
was,  whether  James  was  entitled  for  life  only,  or  took  a  vested 
absolute  interest  in  the  legacy,  liable  to  be  devested  by  the  exercise 
of  the  power  delegated  to  the  executors  jointly  f  for  if  the  latter, 
then,  since  the  event  upon  which  the  devesting  was  to  take 
place  could  never  happen,  the  assignees  of  the  legatee  under 
an  insolvent  act  would  be  entitled  to  the  money.  Sir  W. 
Grants  M.  R.,  decided  the  following  points:  1st,  that  this  was 
a  mere  personal  discretionary  authority  to  the  executors;  which, 
if  not  exercised,  a  Court  of  Equity  cotdd  not  execute :  2nd,  that 
the  gift  by  will  was  of  the  entire  property,  subject  to  be  devested 
upon  execution  of  the  power :  and  lastly,  that  the  power  being 
extinct,  the  interest  of  the  legatee  became  absolute,  as  the  event 
could  not  happen,  upon  which  it  was  to  be  devested.  His  as- 
signee therefore  had  made  out  a  good  title. 

The  case  of  BUJing  v.  BilUng{c)^  may  be  here  introduced. 
In  that  case  the  testator  gave  all  his  property  to  trustees,  in  trust 
to  invest  it  in  securities  at  interest  for  the  use  of  his  nephew,  to 
be  paid  at  such  time,  and  in  such  manner  as  the  trustees  should 
think  fit;  and  when  the  nephew  should  attain  twenty-one,  that 
the  trjostees  should  pay  him  the  amount  of  the  interest  or  pro- 

Qi)  14  Yes.  484.  (c)  5  Sim.  232. 
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LimitaUons  ceeds  of  the  money  come  to  their  hands,  as  they  might,  think 
Md'  ^rtwnTon  ™^^  ^^^  ^^®  advantage  in  weekly  or  quarterly  payments  for  his 
deathbefore      life.     It  was  held,  that  the  nephew  took  an  absolute  interest  in 

they  become        . -i  _. 

pa/able,  &c      the  property. 

CoMtruction  of      ^^  is  observable  in  ihe  before  stated  cases  of  Harriaan  v.  Fare- 

the  word  "pay-  man,  Braume  v.  Lord  Kenyan,  and  Siurgess  v.  Pearson  (d),  that 

_!! the  limitations  to  the  surmomg  legatees,  were  to  such  only  as 

Cases  of  ^-    ghould  be  living  at  the  deaths  of  the  tenants  for  life.     As,  Acre* 
nam&c.ieoon.  fore,  none  of  them  were  m  existence  at  those  periods,  tne  con- 
^Set^Mw        tingencies  devesting  the  bequests,  made  to  them  generally,  never 
HowtB,  and       happened ;  consequently,  the  interests,  which  originally  vested  in 
'^''^^*       *  all  the  legatees,  remained   undisturbed,  a   circumstance  that 
entitled  their  representatives  to  the  legacies.     But  this  is  other- 
wise, when  surviving  legatees  are  not  required  to  be  in  esse  at  the 
death  of  the  tenant  for  life.     If,  then,  the  legacy  be  limited  to  A. 
for  life,  and  after  his  death  to  his  two  children,  B.  and  C,  in 
equal  shares,  but  should  either  of  them  die  before  A.,  then  to  the 
survivor;  although  B,  and  C.  die  during  the  life  of  ^.,  yet  C,  if 
he  survive  B,,  will  be  entitled  to  the  whole;  because  the  interest 
of  B.  was  devested  by  his  death  before  C  and  became  vested  in 
the  latter  according  to  the  limitation  in  the  will,  C  not  being 
required  to  be  living  at  the  death  of  A.,  the  tenant  for  life,  as  in 
the  preceding  cases,  which  authorities  are  reconciled  by  this 
distinction  with  those  of  Scurfield  v.  Howes,  and  Barnes  v.  Alkn, 
before  stated  (e). 

Questions,  indeed,  have  arisen  upon  the  expressions  of  wills,  in 
reference  to  the  event  upon  which  the  limitation  over  was  meant 
to  take  place;  viz.  whether,  upon  the  sole  contingency  of  the 
legatee  dying  under  twenty-one,  or  upon  his  death,  during  the 
life  of  a  person  to  whom  the  fund  was  given  for  life,  notwith- 
standing he  had  attained  that  age.  We  shall  therefore,  con- 
sider,— 

Gonstniction  of  7.  The  construction  of  the  words,  <^  payable,  ftc."  in  reference 
%CT"o?a  teww  ^  ^®  event  introducing  a  limitation  over  of  legacies  or  portions 
on  the  death  of  if  any  of  the  legatees  die  before  their  shares  become  payabk,  or 
itl!ei»yabSer   V^^^i  osrignobh,  and  transferable. 

FiBST. — Of  legacies. 

The  term  '*  payable"  is  of  ambiguous  import,  and  is  capable  of 
being  referred  either  to  the  period  when  the  legacy  is  to  vest  in 

(d)  Ante,  p.  619,  et  teq.  (e)  Stipra,  pp.  585, 598. 
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interest,  or  to  the  time  when  it  becomes  due.     The  determination  Limitations 
in  these  inst^ces  depends  upon  a  sound  interpretation  of  the  ^^^^l^, 
wilL     In  the  following  case  the  word  "  payable"  was  referred  to  tions  on  death 
the  time  of  vesting,  viz.  twenty-one,  and  not  to  the  period  of  the  ^,^g  pl^ie, 
legacy  becoming  actually  due.  ^ 

The  case  is  HalUfax  v.  Wilson  (/),  in  which  Mr.  Hodgson  Construction  of 
bequeathed  the  residue  of  his  estate  to  trustees,  upon  trust  to  pay  «  payable/' &c. 
the  interest  of  it  to  his  mother,  RebecdOf  for  life,  and  from  and 
immediately  after  her  death,  to  pay  and  transfer  the  trust  fund 
among  his  nephew  and  nieces,  Barhara^  Thomaiy  and  Margarety 
equally;  the  shares  with  the  accumulating  interest  to  be  paid  or 
transferred  at  twenty-one;  but,  if  any  of  the  legatees  died  before 
their  shares  became  payable,  such  shares  were  to  be  equally 
divided  among  the  survivors  or  survivor,  &c.  Thomas,  one  of 
the  legatees,  attained  twenty-one,  but  died  before  Rebecca,  the 
tenant  for  life ;  and  the  question  was,  whether  the  vested  interest 
that  he  took  in  his  share  at  twenty-one,  was  devested  by  his 
death  before  Rebecca  f  which  depended  upon  the  period  to  which 
the  word  **  payable"  was  to  be  referred.  Sir  fV.  Grant  decided 
in  favour  of  the  personal  representative  of  Thomas;  observing, 
that  the  bequest  over  being  immediately  connected  with  the 
direction  for  payment  at  twenty-one,  the  natural  reference  of  the 
words  *^  if  any  of  the  legatees  die  before  their  shares  become 
payable^  was  to  their  death  under  twenty-one. 

If  such  be  the  construction  upon  kgacies,  a  fortiori  it  must  Conitruction  of 
equally  prevail  where  the  objects  are  children  claittung  portions  tions  over  when 
from  a  parent     The  following  distinction  miist  be  attended  to;  *^®J^®^*^ 
that,  if  to  the  term  "  payable,"  other  expressions  be  added,  fairly 
importing  the  intention  of  a  testator  to  devest  the  interests 
previously  given  upon  the  death  of  any  of  the  legatees  before  the 
tenant  for  life,  and  not  merely  in  the  event  of  any  of  them  dying 
under  twenty-one,  the  interests  will  be  devested  accordingly ;  as 
in  the  instance  of  a  limitation  over  upon  the  deaths' of  any  of  the 
legatees  before  their  shares  become  payable,  assignable,  or  trans- 
ferable.     But  if  the  bequest  be  not  mere  bounty,  as  when  the 
objects  are  children  claiming  portions  payable  at  twenty-one  their 
parents  having  life  interest  in  the  fund,  those  words  will  generally 
be  construed  to  mean  such  children  only  as  shall  die  under 
twenty-one,  so  as  not  to  devest  the  interests  of  those  who  attain 


(/)  IB  Yes.  166  ;  see  also  CoUiru     Jones,  13  Sim.  561  ;  BuUerwarth  v. 
V.  MatpheriOH,  2  Sim.  87 ;  Janes  v.      Harney,  9  Juf.  999*  f  J9t^t^.  ^-^ 
you  I.  8  8 
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Limitations  that  age,  although  they  happen  to  die  before  their  parents.  The 
over  of  legacies  rgason  of  this  distinction  will  appear  in  considering — 

and  portions  on  ^*  • 

death  before  Sbcond.     The  Construction  of  the  words  ^*  payable,  assignable, 

TOjaU^I^&c?  ^^^  transferable,"  used  in  the  limitations  over  of  portions,  when 
Constructi — f  ^^^  P^w^nt  has  a  life  interest,  and  the  portions  are  directed  to  be 
the  words         paid  at  twenty-one. 

••paya  e,  &c.  It  is  a  rule,  that  a  child  who  has  attained  twenty-one,  or  mar- 
ried, is  primd  facie  to  be  considered  entided  to  a  portion  provided 
for  children,  upon  the  ground  that  an  intention  is  not  to  be  im- 
puted to  a  fiither  to  leave  his  child,  having  occasion  for  a  fortune, 
without  one :  and,  to  form  an  exception  to  the  rule,  it  must  be 
shown,  from  the  tenor  and  words  of  the  will  or  setdement,  that 
the  child  was  not  meant  to  have  the  provision  at  that  age:  an 
Rule  as  to  intention  that  must  not  be  doubtful,  but  clear  (g).  There  must 
l^^**^^*^^'  be  something  in  the  instrument  utterly  incompatible  with  giving 

the  portion  at  twenty-one.  I^  then,  the  terms  of  the  instrument 
be  ambiguous,  or  if  there  be  conflicting  or  contradictory  dausefl^ 
BO  as  to  leave  in  a  degree  uncertain  the  period  at,  or  the  contin- 
gency upon  which,  the  portion  is  to  vest  or  be  devested,  it  is  the 
inclination  of  a  Court  of  Equity  to  vest  the  money  in  sons  at 
twenty-one,  and  in  daughters  at  that  age,  or  marriage  (A).  Hence 
it  follows,  that  if  the  portion  be  given  over  in  language  which  is 
capable  of  being  referred  either  to  the  death  of  children  before 
twenty-one,  or  during  the  lives  of  their  parents,  the  expressions 
will  be  restricted  to  the  period  of  vesting,  ii  e.  in  the  event  of 
death  under  twenty-one ;  for  a  Court  of  Equity  considers  that  it 
would  be  very  unreasonable  to  suppose  a  &ther  to  mean  that  his» 
child,  having  attained  twenty-one,  or  married,  and  founded  a 
family,  should  not  take  its  portion,  because  it  happened  to  die 
before  him.  Upon  such  argument,  the  Court  interprets  the 
words  of  the  will  or  setdement  by  what  is  fidrly  presumed  to.  be 
the  intention  of  the  fitther,  considering  the  relation  of  the  parties ; 
and  in  doing  so,  it  uses  greater  latitude  than  in  questions  of  this 
kind  between  strangers,  or  upon  a  contract^  where  there  is  nQ 
ingredient  of  parental  feeling  (t). 
applies  equally  Suppose,  then,  a  bequest  or  setdement  (for  it  is  immaterial 
to  a  deed  as  to  which)  (J)iohe  made  in  trust  for  A.,  the  wife,  for  life,  and  after 
her  death  for  her  children  by  the  testator  or  setdor,  equally ;  to 


m 

(g)  See  Bernard  v.   Montague^         (i)  6  Yes.  507. 
ante.  560.  \j)  16  Ves.  172. 

(A)  3yei.&Bea.  85,  91. 
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be  paid  to  sons  at  twenty'K>Qe,  and  to  daughters  at  that  age  or  I^imitatlons 

marriage^  except  those  events  happen  during  the  life  of  A.^  and  anj'^Jlif^o*^ 

then  the  payment  to  be  postponed  till  ^.'s  decease ;  but  if  any  death  before 

of  the  children  die  before  their  portions  or  shares  become />aya5Za,  payable,*&cf 

assiffnabk,  or  transferable^  such  shares  to  go  to  the  survivors  in  Construction  of 

the  same  manner  as  their  oriirinal  portions;  and  if  all  of  them  the  words 

.  .  •'  payable  **  &c« 

die  before  their  portions  or  shares  become  payable,  &c.  then  to  B.  ~-^ — *- — * 
Now  whether  the  words  "payable,"  &c.  were  intended  to  refer  Ji^«^yabie" 
only  to  chHdren  dying  under  twenty-one,  without  regard  to  the  bcmg  referable 
death  of  ^.,  is  by  no  means  clear ;  consequently,  a  Court  of  Equity  ^^  of  twenty- 
will,  according  to  the  observations  before  made,  consider  the  one,and  not  to 

,  .  .the  death  of  iti 

expressions  "  payable,''  &c.  as  relating  merely  to  the  age  of  parent 
twenty-one  or  marriage;  so  that  if  a  son  attain  twenty-one,  or  a 
daughter  attain  that  age  or  marry,  they  will  take  an  indefeasible 
vested  interest  in  their  portions  or  shares,  transmissible  to  per- 
sonal representatives,  although  they  happen  to  die  before  A.  It 
is  conceived  that  the  following  case  establishes  the  preceding 
remaiics. 

In  Jefferies  v.  Beynous  {k\  Exchequer  Annuities  were  setded 
upon  husband  and  wife  for  their  lives,  and  after  their  deaths  for 
the  children  of  the  marriage,  in  equal  shares,  to  be  assigned  and 
made  over  to  them  at  their  ages  of  twenty-one  happening  after 
the  death  of  the  surviving  parent ;  but  if  any  of  them  attained 
twenty-one  during  the  lives  of  their  parents,  their  shares  were  to 
be  paid,  assigned  and  made  over,  within  three  months  after  the 
deatli  of  the  survivor  of  the  parents,  unless  sooner  directed :  and 
-snrvioorship  among  the  children  was  provided,  if  any  of  them  died 
before  their  shares  became  payabk,  assignabky  or  transferable.  It 
was  also  declared,  that  if  there  should  be  no  child,  or  there  being 
children,  if  all  of  them  died  before  any  of  their  shares  became 
payable,  assignable,  or  transferable,  as  aforesaid,  the  annuities 
should  go  to  the  parents,  and  the  survivor  of  them.  There  was 
only  one  child,  a  son,  who  attained  twenty-one,  but  died  before 
his  mother,  who  survived  her  husband ;  and  it  was  determined, 
first  at  the  Rollsj  afterwards  by  Lord  Northinyton,  C,  and  uiti-' 
mately  by  the  House  of  Lords,  that  the  son's  executor,  and  not 
the  mother's,  was  entitled  to  the  ftind  (I), 

The  comments  of  Sir  fF.  Grant  upon  the  last  authority,  iu 
Sehenek  v.  Leyh  (m),  were,  that  it  was  a  stronger  case  against  the 


(k)  Stated  9  Yes.  811 ;  6  Bro.  Pari.  Ga.  898,  8yo.  ed. 
(Q  See  also  Moeatta  y.  Lindoy  9  Sim.  66. 
(m)  9  Yes.  311. 
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Linutations       child  than  the  latter;  for,  said  he^  ^^  the  first  declaration  in  Jefferie9 
^^v!of^^^  ^'  -'^^y"^^*  **  ^  payment  at  twenty-one,  has  the  qualification  of 

deatn  befbro 


they  become 
payaUe,  &c. 

Coiutruction  of 
the  words 
payable,  &c. 


happening  after  the  death  of  the  father  and  mother,  and  the 
question  was  not  upon  the  survivorship  between  the  children^  but 
upon  the  limitation  over  to  iixe parents;  as  against  whom  it  could 
not  be  said  to  be  transferable  till  after  the  death  of  the  survivor." 
The  cases  mentioned  in  note  (n)  apply  to  the  preisent  subject,  and 
may  be  consulted  with  advantage. 

It  may  be  observed  in  reference  to  the  classes  of  cases  above 
discussed,  that,  if  the  intention  be  clear,  whether  in  a  settlement 
or  will,  the  children  shall  not  be  entitled  unless  they  survive  the 
period  of  payment,  that  intention  must  prevail,  as  observed  by 
Lord  Eldon  in  Gaskell  v.  Harmon  (o)y  and  by  Sir  fF.  Grant  in 
Howffrtwe  v.  Cartier  (p) ;  but  if  the  instrument  is  ambiguously 
expressed,  the  Court  leans  towards  the  constructionwhich  gives 
a  vested  interest  to  the  child  when  that  child  needs  the  provision^ 
usually  to  sons  at  twenty-one,  to  daughters  at  that  age  or  marriage. 
The  difficulty  in  such  cases  has  been  in  ascertaining  what  the 
intention  really  was.  These  cases  were  considered  in  Whatford 
v.  Moore  {q\  a  decision  un&vourable  to  the  child  dying  before  the 
time  of  payment;  and  again  in  Rammellv.  Gillow  (r)  the  principle 
was  discussed :  there  part  of  the  trust  fund  was  given  to  the  testa* 
tor's  widow  for  life,  and  part  not,  and  under  the  language  of  the  will 
Sir  James  Wtgram^  V.  C,  held  that  the  shares  vested  in  some  of 
the  children  who  had  attained  twenty-one  at  the  date  of  the  will 
subject  to  be  devested  by  their  death  before  their  shares  were 
receivable. 

The  next  subject  for  consideration  u 


(n)  Emperor  v.  Eoifsy  I  Ve«. 
sen.  208;  Evans  v.  Scott,  11  Jur. 
291 ;  RandaU  ▼.  Metcalfe,  3  Bro. 
Pari.  Ga.  318,  Svo.  ed.;  WilUs  v. 
WiUis,  3  Yes.  51;  Hope  v.  Lord 
Oifden,  6  Yes.  490;  Sehenck  v. 
Zi^A,  9Ye8.300;  Powissv.Burdetty 
Ibid.  428 ;  Bayard  y.  Smith,  14  Yes. 
470;  fValher  v.  Mam,  1  Jac.  k 
Walk.  1,  8 ;  Howgrave  v.  Cartier, 
3  Yes.  &  Bea.  79 ;  Perfect  ▼.  Lord 
Curzon,  5  Madd.  442 ;  Maidand  v. 


ChaUe,  6  lb.  243 ;  see  also  .Bw£»^Ss2tf 
v.  Record,  2  Sim.  354,  svgpra,  p.  596  ; 
Bright  y.  Rowe,  3  Mjl.  &  K.  316  ; 
Mocaito  y.  Lindo,  9  Sim.  56 ;  Cart 
y.  Winder,  1  ColL  (C),  320 ;  Whiting 
y.  Force,  2  Beav.  571 ;  Casamajor  v. 
Strode,  8  Jur.  14. 

(p)  11  Yes.  498. 

(p)  3  Yes.  &  Bea.  85. 

(q)  3  Myl.  &  Cr.  270. 

(r)  9  Jur.  704. 
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Legwsies  ind 

Sect.  VI.  The  effect  of  powers  of  appointment  upon  the  ^'^to°pow^ 
vesting  and  devesting  of  Legacies  or  Portions.  ^appoin 

L  Where  the  power  is  merely  to  ascertain  the  shares  each 

legatee  is  to  take.  ^^^ 

.When  the  will  creating  the  power  provides  legacies  or  portions  ment  on  die 
for  a  class  of  persons  in  common,  to  be  enjoyed  after  the  death  of  u^adee, 
an  individual,  and  simply  authorizes  that  person  to  fix  the  amount  |^  vHiera  the 
of  each  legatee's  proportion,  the  shares  will  vest  in  interest  in  {^'^^•jjj'*'*' 
such  of  them  as  are  alive  at  the  death  of  the  testator^  and  in  amount  of 
others  answering  the  description,  as  they  come  into  esse^  during  ^^^^'^ 
the  life  of  the  donee  of  the  power,  subject  only  to  be  devested,  so 
fiur  as  regards  the  amounts  of  the  shares,  by  an  exercise  of  the  Shares  Tested 
power,  provided  all  the  legatees  survive  the  donee  of  the  power ;  JJ^^^^. 
for  if  any  of  them  die  during  the  donee's  life,  and  before  he  have  y^  if  one  legn- 
executed  the  power,  the  interest  which  vested  in  the  deceased  *«•  *%,n2 
legatee  will  be  devested  (f  the  donee  appoint  (as  he  may)  the  may  beep- 
whole  ftind  among  the  survivors;  which  was  decided  by  Lord  ^f^„*? 
Thurhw  in  Boyle  v.  The  Bishop  of  Peterborough  («);  a  case 
acknowledged  by  Lord  Eldon  in  Butcher  v.  Butcher  (#),  and  by 
Sir  Thomas  Plumery  who  decided  the  case  of  M^Ghie  v.  M^Ghie  (»), 
upon  the  authority  of  the  first.     But  if  the  donee  of  the  power  and  if  no  ap- 
die  without  executing  it,  or  make  an  invalid  appointment  of  the  pJ^^Wesof 
whole  fund,  then,  as  the  interest  which  vested  in  the  deceased  deoesMd  lega- 
legatee  was  never  devested,  his  personal  representative,  after  the  titled  to  his 
death  of  the  donee,  will  be  entitled  to  an  equal  share  of  the  pro-  •hare  with  the 

surriTinff  ieffa* 

perty  with  the  other  legatees :  and  if  part  of  the  fimd  only  be  tees. 
effectually  appointed,  the  remainder  of  it  will  be  divisible  among 
the  surviving  legatees,  and  the  personal  representative  of  the  one 
deceased,  in  respect  of  the  vested  interests  that  all  the  legatees 
took  in  the  whole  property,  subject  to  the  power  of  appointment ; 
which,  as  to  that  residue,  is  to  be  considered  as  never  having  been 
made.  The  following  authorities' Mrill  clearly  illustrate  the  above 
remarks: 

Li  MaUm  v.  Keighley^  and  Malim  v.  Barker  (t^),  the  bequest 
was,  that  if  the  whole  of  the  testator's  residuary  personal  estate 
became  vested  in  any  one  of  his  three  daughters  under  the  trusts 

(«)iye8.jun.299;3Bro.G.C.24d,  (v)    2  Yes.  jun.  333,  506,  and 

S.  C. ;  Woodcock  v.  Rennedi,  4  Beav.  8  Yes.  150,  and  see  Witts  ▼.  Bod* 

190 ;  1  Phil.  72,  stated  infra,  633.  dington,  3  Bro.  C.  G.  95,  ed.  bj  Belt  r 

(0  1  Yes.  &  Bea.  90.  also  Robinaon  y.  Smithy  6  Mad.  194, 

(tt)  2  Madd.  378;  Vane  v.  Lord  stated  infra^  Chap.  XXI.  on  Con- 

Dfrngafmen^  2  Scho.  &  Le£  118. 129.  structioti,  sect.  vi.  div.  2,  sub-di¥.  1. 
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Legacies  and  previously  declared,  he  gave  it  to  her,  with  a  recommendation  to 
portions  sub.  digpoge  of  it,  after  her  death,  among  the  children  of  his  daughter 
of  appointment  Ann  MaUnif  and  of  his  nephew  John  Lowe.  The  residue  became 
When  YestedT  Vested  in  his  daughter  Sarah^  who  died  without  issue  and  intes- 
tate, having  made  no  such  disposition  as  desired  by  the  wilL 
The  direction  was  determined  to  be  a  trust  in  &vour  of  the 
children  of  Ann  and  Johut  among  all  of  whom,  as  well  those 
living  at  the  testator's  death,  as  those  afterwards  bom,  the  appoint- 
ment must  have  be^n  made,  had  the  power  been  executed* 
Ix)rd  AhanJey  said,  that  every  child  which  came  in  esse  acquired 
a  vested  interest,  liable  to  be  devested  by  the  exercise  of  the  power 
of  appointment;  and  there  beic^  no  appointment,  he  must  con- 
strue it  as  if  there  was  no  power;  and  it  had  been  frequently 
determined,  that  in  such  a  case  aU  children  coming  into  esse 
should  take*  In  the  present  instance,  some  of  the  children  having 
died  between  the  death  of  the  testator  and  the  donee  of  the 
power,  his  Xiordship  declared  that  their  personal  representatives 
were  entitled  to  their  shares. 

The  last  case  was  followed  by  that  of  Bristaw  v.  TFarde  (to),  in 
which  it  was  agreed,  by  articles  upon  the  marriage  of  Mr.  and 
Mrs.  Bristow,  that  a  sum  of  money  should  be  invested  in  SauOi 
Sea  annuities,  in  trust  to  pay  the  dividends  of  part  of  it  to  a 
Mrs.  Foissin  for  life,  and  the  remaining  dividends  to  Mr.  Bristow 
during  the  lives  of  himself  and  wife ;  and,  if  he  died  before  her, 
leaving  issue  of  the  marriage,  in  trust  to  pay  the  dividends  (sub- 
ject to  the  trust  for  Mrs.  Foissin)  to  Mrs.  Bristow  for  life,  and 
after  her  death,  to  apply  the  capital 'in  such  manner  as  Mr.  Bristmo 
should  by  deed  or  will  appoint ;  and  in  default  of  appointment, 
to  be  equally  divided,  after  Mrs.  Bristow^s  death,  among  the  issue 
of  the  marriage,  at  their  ages  of  twenty-one ;  the  intermediate 
dividends  to  be  applied  for  their  maintenance,  with  benefit  of 
survivorship  upon  the  death  of  any  of  them  under  twenty-one. 
Mr.  Bristow  diied  before  his  wife,  leaving  several  children ;  and 
he  by  will  appointed  the  fund  among  them,  and  in  some  instances 
to  grandchildren,  after  limiting  interests  for  life  to  their  parents; 
and  to  one  daughter,  Catherine,  he  had  by  deed  appointed,  on 
her  marriage,  part  of  the  ftmd,  which  he  increased  by  die  wilL 
Poinu  deter-  Under  these  circumstances.  Lord  Bossfyn  decided  the  following 
«™cution  of*  *  points:  1st,  that  the  power  of  appointing  was  not  indefinite,  as  it 
powers  and  th^  purported  to  be,  but  was  to  be  considered  as  confined  to  children; 
tions.  "   in  which  sense  also  the  word  "issue"  was  to  be  taken;  2d,  that 


(it)  2  Yes.  Jan.  336. 


Sbct.  vi.]      payaMe  out  of  Personal  Estate.  031 

in  consequence,  the  appointment  to  grandchildren  was  void,  but  Legades  aud 
good  so  far  as  it  limited  interests  for  life  to  their  parents;  3d,  that  J^^^^^ 
the  defective  execution  of  the  power  in  part  did  not  avoid  the  ofappomtment. 
appointment  m  tato  ;  4th,  that  so  much  of  the  fimd  as  was  ineffec-  When  Tested. 
tually  appointed  vested  in  off  the  children  living  at  the  death  of 
the  fiither,  the  appointor:  and  lastly,  that  although  the  power 
was  executed  at  diffenmJb  times,  and  not  by  one  single  act,  and  in 
one  instance  in  augmenting  the  prop(»ntion  of  a  child,  yet  those 
several  appointments  were  valid  (x). 

Shortly  after  this  case  was  determined,  Tiord  Ahanhy^  M.  R., 
decided  that  of  Wilson  v.  Pigott  (y),  which  bore  a  near  resem- 
blance to  it,  and  received  a  similar  decision* 

In  that  case,  4,000/.  were  vested  in  trustees  of  a  marriage  settle- 
ment,, to  pay  the  interest,  subject  to  an  annuity  to  B.y  to  the 
husband  during  his  life ;  then  to  his  wife  for  life,  remainder  as  to 
the  eetpUaly  in  trust  equally  to  divide  it  among  all  the  children  of 
the  marriage,  except  an  eldest  or  only  son,  at  such  times  and  in 
such  proportions  as  their  parents,  or  the  survivor,  should  by 
deed  or  will  appoint;  and  in  de&ult  of  appointment,  among  such 
children  (except  as  aforesaid)  equally,  and  to  pay  the  whole  to 
one  child,  if  there  should  be  one  only;  to  be  paid  to  dai^ters 
at  twenty-one  or  marriage  and  to  sons  at  that  age,  if  their  parents 
and  the  annuitant  should  be  then  dead ;  if  not,  immediately  after 
the  death  of  the  survivor:  with  benefit  of  survivorship  among 
them,  upon  the  death  of  any  of  the  sons  before  twenty-one,  and 
of  the  daughters  before  that  age  or  marriage ;  the  accrued  shares 
to  be  paid  at  the  same  periods  as  the  original;  and  the  interme- 
diate interest  was  to  be  applied  for  maintenance:  but  if  there  was 
an  only,  or  only  surviving  son,  he  was  to  receive  the  4,000il  at 
twenty-one,  and  the  intermediate  interest  for  his  support :  and 
if  there  were  no  issuey  or  all  of  them  died  before  the  fimd  became 
payable,  it  was  given  to  the  survivor  of  the  husband  and  wife. 
There  were  four  younger  children,  two  sons  and  two  daughters ; 
and  upon  the  marriages  of  the  two  daughters  and  one  of  the  sons, 
the  fether  appointed  l,000il  of  the  4,000^  to  each  of  them,  but 
made  no  appointment  of  the  remaining  l,000il  His  younger 
son,  named  Charles,  never  having  been  married,  no  appointment 
was  made  in  his  favour,  and  he  died,  after  attaining  twenty-one, 
before  his  father.  Under  these  circumstances,  the  following  go,„„chofthe 
points  were  determined:  1st,  that  the  appointments  made  at  fund  as  is  not 
several  times,  as  in  the  last  case,  were  good;  2nd,  that  so  much  *„ |J?|' the <iiU* 

. ■  drcn. 

(x)  Set  2  Vet.  sen.  62.  (y)  2  Yes.  jun.  35h 
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Legacies  and     of  the  fund  88  was  oot  appointed,  being  an  immediate  vested 
portions  sub-     interest  in  all  the  children  as  they  came  in  etse^  was  divisible 

ject  to  powers  ... 

of  appointmenL  among  the  three  surviving  children  and  the  personal  representa- 
AYlien  vested,    tive  of  Charles,  there  being  nothing  either  in  the  settlement  or 
the  appointments  to  the  three  children,  which  could  authorise 
the  Court  to  give  the  whok  of  the  l,0002i  to  hb  representative* 

The  other  cases  referred  to  in  note  (2:)  concur  with  those  before 
stated  in  establishing  the  proposition,  that,  where  by  will  or 
settlement  legacies  or  portions  are  directly  given  to  a  class  of 
individuals  generally,  subject  to  powers  of  appointing  the  f»operly 
among  them,  the  interest  in  it  will  immediately  vest  in  the  per- 
sons answering  the  description  as  they  come  in  esse,  during  the 
life  of  the  appointor;  so  that,  if  no  appointment,  or  only  an 
imperfect  or  invalid  one  be  made,  of  the  whole  or  part  of  the 
fund,  it,  or  so  much  of  it  as  is  not  effectually  appointed,  will 
belong  to  the  legatees  or  donees  living  at  the  death  of  the  donee 
of  the  power,  and  to  the  personal  representatives  of  those  who 
happen  to  be  then  dead.  The  cases  of  Boyle  v.  Hie  Bishop  of 
Peterborough,  Butcher  v.  Butcher,  and  M^Ghie'v.M^Ghie,  referred 
to  in  the  beginning  of  this  section,  prove  that  the  interests  are 
not  so  indefeasibly  vested,  but  that  the  shares  of  legatees  or 
donees  dying  before  the  donee  of  the  power,  may  be  appointed 
as  parts  of  the  entire  fund  among  the  surviving  legatees  or  donees. 
It  must  be  noticed  th^t  Lord  Rosslyny-msAe  a  decision  irrecon- 
cileable  with  the  authorities  before  stated  and  referred  to,  so  £eff 
as  regards  the  equal  distributioti  among  the  legatees  or  donees  of 
so  much  of  the  fund  as  should  be  either  not  effectually  appointed 
or  not  appointed  at  all.  The  case  alluded  to  is  Reade  v.  Reade  (a), 
which  the  reader  will  consult  In  allusion  to  it  Lord  Eldon  made 
the  following  remarks :  "  Lord  lAmghborough  (Rosslyn),  appears 
in  Beade  v.  Beade  to  have  disturbed  that  doctrine  (just  stated), 
giving  the  unappointed  fourth  (three  having  been  appointed 
among  three  of  four  children  which,  according  to  that  old  course, 
would  have  been  divided  among  the  four) ;  to  the  representatives 
of  the  deceased  child.  I  do  not  perfectly  understand  that  case 
which  is  quite  novel  in  this  respect^  (b). 


(z)   Oordon  y.  Levi,  Ambl.  364 ;  k  Lefrojr,  293 ;  Vtme  v.  Lord  Dmn' 

Doe  y.  Martin,  4  Term  Hep.  39,  64;  gcamon,  2  lb.  118 ;  Falkner  y.  Lord 

Smi£h  y.  Camelford,  2  Ves.  jun.  698  ;  Winford,  9  Jur.  1006. 

Vcmderzee  y.  Achm^  4  Vea.  771 ;  (a)  5  Ves.  744. 

Butcher   y.  Butcher,   9  Ves.  882 ;  (b)  I  Ves.  &  Bea.  92. 
1  Ves.  &  Bea,  79,  99,  5.  C. ;  1  Scho, 
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The  case  of  Woodcock  y.  Renneck  (h)  may  be  added  to  the  Legacies  and 
present  class,  although  differing  firom  diem  in  the  circumstance  P^*^^"*  '°^ 


that  there  was  an  impUedy  and  not  an  express  gift  of  the  fund  to  of  appomtment. 
the  objects  of  the  power ;  and  also  that  the  fund  was  not  vested  When  TeatedT 
m  those  objects  until  appointment,  but  contingent  upon  their 
surviring  the  donee.  The  bequest  was  of  stock  to  trustees,  upon 
'trust  to  pay  the  dividends  to  A,  and  J?,  his  wife  during  theur  lives, 
and  the  life  of  the  survivor ;  and  after  their  decease  to  transfer 
and  pay  the  stock  to  their  children  in  such  shares  and  proportions 
as  the  survivor  of  ^.  and  B.  should  by  will  appoint  At  the 
testator's  death  there  were  three  children ;  A,  siuviving  B.y  by 
will  appointed  the  whole  ftind  to  the  then  only  surviving  child. 
It  was  contended  on  behalf  of  representatives  of  the  two  deceased 
children,  that  the  power  did  not  authorize  an  exclusive  appoint- 
ment, and  that  there  being  only  one  child  the  power  became 
incapable  of  being  exercised ;  and,  therefore,  that  as  there  was 
a  direct  gift  to  the  children  by  implication,  each  of  the  deceased 
children  was  entitled  to  a  third.  On  the  other  hand,  it  was 
contended  on  behalf  of  the  surviving  child,  that  the  power  was 
well  exercised  in  her  favour ;  but^  if  not,  then  that  the  implied 
gift  was  not  to  all  the  children  of  A.  and  B,^  but  to  such  only  as 
should  be  living  at  the  death  of  the  survivor  of  the  parents,  to 
such  children  in  fact  as  might  have  been  the  objects  of  die  power; 
and,  consequently,  that  as  the  power  could  only  be  exercised  by  the 
will  of  the  survivor,  it  could  operate  only  in  favour  of  the  children 
then  living,  a  construction  aided  by  the  direction  to  the  trustees 
to  transfer  and  pay  only  after  the  death  of  the  survivor  of  A.  and 
B.  Of  this  latter  opinion  was  Lord  Langdale^  M.  R.,  and  he 
decided  that  the  surviving  child  was  entided  to  the  whole  fund. 

It  is  observable  that  the  cases  which  have  been  stated,  and 
referred  to  are  instances  where  from  the  terms  of  the  instruments 
the  fiinds  were  immediately  given  to  the  legatees  or  donees 
subject  to  powers  delegated  to  individuals  to  alter  and  fix  the 
amounts  of  the  shares  by  the  exercise  of  a. sound  discredon. 
There  was  no  event,  upon  which  the  interests  that  had  vested  in 
the  several  donees  or  legatees  were  to  be  totally  devested  upon 
the  execuUon  of  the  power,  except  the  death  of  any  of  them 
before  the  appointor,  and  the  appointment  being  made  to  the 
survivors,  and  comprehending  the  whole  fund.  If,  however,  there 
be  no  such  immediate  gift,  the  power  authorizing  a  selection  of 
the  objects,  and  the  title  of  the  individuals  to  take  is  made  to 

(6)  4  Bcav.  100,  aff,  1,  Ph.  7% 
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Lagaciet  and  tt™e  and  entirely  depend  upon  the  execatkm  of  the  power,  and 

P^'^*  ^  there  is  no  limitation  to  any  of  them  in  de&ult  of  appomtment, 

powortofq)-  the  legacies  or  portions  wiU  necessarily  be  am&ngent  until  the 


pomtmept.       donee  of  the  power  shall  have  exercised  it;  as  will  appear  from 
Not  TMted.     considering— 

liegacies  or  2.  In  what  cases  the  vesting  of  legacies  or  portions  depends 

'^^mlMt  ©rex-  ^P^^  ^®  execution  of  powers  of  appointment 
ecation  of  pow-      Suppose  the  interest  of  a  sum  of  money  to  be  bequeathed  to 
ment  oooti"^   ^  settled  upou  A.  for  life,  remainder  in  trust  of  the  ci^ital  for 
gent  till  •{»•      jtfcA  of  the  children  of  A  as  he  should  appoint;  and  no  disposi- 

as  whenthe'be.  ^^"  ^^  ^®  ^"^^  ^  made  in  de&ult  of  appointment.    It  is  pre- 
<raetti8tonreA  sumed  that  uo  child  can  take  a  vested  mterest  previously  to 
shall  appoint,     appointment  by  A. ;  because,  until  the  power  be  executed,  the 
S*^  to  th"****    ^^i^^^  ^^  ^®  bequest  or  setdement  are  uncertain ;  no  particular 
default  of  ap-    individuals  of  the  descript  class  can  make  out  a  title  under  the 
p<^tment.        original  instrument;  or  according  to  the  expressions  of  Lord 
Hardmcke,  *'  there  is  no  designation  to  take  under  the  will,  but 
such  of  the  children  as  J.  should  appoint;  and  no  person  can  be 
ascertained  under  the  will,  until  A,  has  made  such  appoint- 
ment "  (c). 

Accordingly  in  the  Duke  oi  Marlhoraugh  v.  Lord  Goddphm  (d), 
Charle§  Earl  of  Sunderland,  bequeathed  by  will  and  codicil 
SOfiOOL  to  his  wife  for  life,  and  after  her  death  to  be  divided 
and  distributed  to  and  among  tuck  of  his  children,  and  in  such 
manner  and  proportion  as  she  should  appoint,  and  for  no  other 
purpose.  The  Countess  executed  her  power  by  deed  and  wiD^ 
as  she  was  enabled  to  do;  and  by  die  latter  instrument  she  ap- 
pointed to  two  of  the  children ;  John  Spencer  and  Lady  MorpeA 
17,0001  of  the  trust  fund.  These  two  children  died  before  her, 
and  consequently  their  shares  became  lapsed;  and  to  whom  they 
belonged  was  the  question?  On  the  one  hand,  they  were 
claimed  by  the  representatives  of  the  testator's  residuary  legatee, 
and  on  the  other  they  were  claimed  by  the  representatives  of 
John  Spencer  and  Lady  Morpeth,  as  having  vested  in  those  two 
persons  under  the  testamentary  appointment;  or,  if  not  so  en- 
tided,  then  the  money  was  claimed  by  the  surviving  children 
and  the  personal  representatives  of  those  who  were  dead,  on  the 
alleged  ground  that  >all  the  children,  who  outlived  the  testator, 
took  vested  interests  in  the  whole  property  under  his  codicil, 

'  ^ — ^ — ^^-^ — — fc  _„^_  ^  _   ■■-■-.,  ^ ■■        -      _ _  _  .^       — >  — — ^^ 

(e)  2  Ves.  sen.  74. 

Id)  Ibid.  61, 74,  81,  see  also  p.  208  of  the  same  book,  and  Ambl.  365. 
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subject  only  to  be  devested  as  to  the  proportioDS  by  the  exerdse  Legadct  and 
of  the  power  by  the  CoontesB;  the  execution  of  which  hayinir  portjoMde- 
£Buled  in  part  by  the  death  of  John  Spencer  and  Lady  Morpeth  powers  of  ap. 
befiire  the  Countess,  the  appointor,  the  17,000/.  were  distribut-  P^'°^^^ 
able  in  the  same  manner,  as  if  no  appointment  had  been  made,     ^^  vwte^ 
m.  among  surviying  children  and  the  representatiyes  of  those 
that  were  dead.    But  Lord  Hardwiche  determined  in  favour  of 
the  representatives  of  the  testator's  rediduary  legatee,  and  he  dis- 
posed of  the  other  claims  as  follows;  with  respect  to  the  title  of 
the  representatives  oiJohn  Spencer  and  Lady  Morpeth^  under  the 
tutamentary  appointment;  he  declared  it  to  be  without  founda- 
tion, for  the  reasons  stated  in  a  preceding  chapter  which  treats 
of  ''lapsed  l^acie8''(e).    In  regard  to  the  claims  of  the  sur- 
viving children,  and  the  representatives  of  those  who  died  before 
the  appointor,  to  an  equal  distribution  of  the  17,0001  upon  the 
idea  of  that  sum  having  been  vested  in  all  the  children  under  the 
codicil  of  Lord  Sunderland,  and  not  devested  by  the  appointment, 
in  consequence  of  the  two  appointees  dying  before  the  appointor, 
Lord  Hardwiche  observed,  that  the  codicil  gave  no  interest  to 
any  of  the  children  appeared  from  the  words  of  it,  the  gift  and 
distribution  being  to  and  among  such  children  as  the  Countess 
should  appoint     He  was  therefore  of  opinion,  that  there  was  no 
gift  to  the  children  otherwise  than  as  they  might  take  by  execu- 
tion of  the  power  (/),  hence  it  followed,  that,  as  no  interest  in 
the  fund  vested  in  any  child  prior  to  appointment,  and  the  two 
shares  bequeathed  to  John  Spencer  and  Lady  Morpeth,  became 
eventually  unappointed  by  their  deaths  before  the  appointor, 
neither  the  surviving  nor  die  representatives  of  the  two  deceased 
children  could  make  a  title  to  them:  not  the  former,  because 
there  vras  no  appointment  in  their  favour,  nor  the  latter,  because 
the  two  persons,  in  whose  rights  they  claimed,  never  took  any 
interests  capable  of  transmiadon ;  the  only  person  therefore,  to 
whom  the  shares  could  possibly  belong,  was  the  personal  repre- 
sentative of  the  residuary  legatee  named  in  the  wiU  of  the  Earl  of 
Stmderbuid(g)^ 

J£  then,  as  we  have  seen,  children  will  not  take  vested  interests 
in  a  fund,  prior  to  appointment,  limited  in  remainder  to  such  of 
them  as  A.  shall  appoint,  and  there  is  no  limitation  over  to  them 
in  default  of  appointment,  it  seems  to  follow,  that  the  deter- 


(e)  Chap.  Vm.  «ect.  v.  p.  494,         (/)  2  Ves.  sen.  74. 
and  see  2  Yes.  sen.  7^.  (g)  Ibid.  81. 
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mination  must  be  the  same,  if  the  power  be  restricted  to  such 
ycwnger  children  as  A»  shall  appoint  (A). 

But  if  in  the  last  stated  case  of  the  Duke  of  Marlhonntgh  ▼• 
Lord  Oodolphin^  the  SO^OOOil  had  been  given  over  to  the  children 
of  Lord  Sunderland  in  default  of  appointment  by  the  Countess, 
it  is  conceived  that  the  determination  of  Lord  Hardwiche  would 
have  been  in  fevour  of  the  surviving  children^  and  the  personal 
representatives  of  John  Spencer  and  Lady  Morpeth ;  since,  from 
the  effect  of  the  limitation  over,  all  the  children  would  have  taken 
vested  interests  in  the  whole  fund,  subject  only  to  be  devested 
upon  execution  of  the  power;  and  as  the  appointment  &iled 
to  the  extent  of  I7,000il,  those  interests  would  never  have  been 
devested;  a  circumstance,  which,  according  to  the  principle  of 
Doe  V.  Martin^  and  the  other  cases  before  stated  and  referred  to, 
would  have  entitled  the  surviving  children,  and  the  personal 
representatives  of  Mr.  Spencer  and  Lady  Morpeth  to  a  distribu- 
tion of  that  sum  among  them. 


As  to  vesting  Sect.  VIL — As  to  vesting  generally. 

generally. 

Where  vesting       ^*  Instances  of  vested  interests  not  being  transmissible  at  the 

personal  to  the  death  of  the  legatees. 

iHsT^smis-         It  may  happen  that  the  interest  in  a  bequest  shall  be  so  vested 

sible.  Jq  3  legatee,  as  from  the  nature  and  circumstances  of  the  gift  it 

may  be  considered  to  be  personal,  and  therefore  determine  with 
his  life.  A  case  of  this  kind  occurred  in  ex  parte  Davies  (s),  in 
which  Mr.  CottreU  devised  his  real  and  personal  estates  to  his 
wife  during  his  son  IIenry*s  minority  (which  minority  he  directed 
should  cease  on  the  first  day  of  November  1805),  upon  condition 
that  she  should  find  his  son  with  suitable  education,  support  and 
clothing ;  and  after  the  determination  of  his  son's  minority,  he 
gave  him  a  moiety  of  his  income.  The  testator  then  directed, 
that  upon  his  wife's  death,  (to  whom  he  had  given  parts  of  his 
personalty  for  life),  the  whole  of  his  property  should  belong  to 
his  son;  but  if  he  died  during  minority,  the  whole  was  to  rest 
with  his  said  vnfe  during  her  life.  He  also  appointed  guardians 
and  trustees  for  his  son,  in  the  event  of  his  wife  dying  while  his 
son  continued  a  minor ;  an  event  which  happened;  but  previously 
to  it  she  married  the  petitioner  Dames  ;  who,  as  her  administra- 
tor, claimed  such  interest  in  the  testator's  estate  durii^  the 


(A)  See  1  Yes.  sen.  210. 


(0  6  Vcs.  147. 
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injGmcy  of  the  son,  as  bis  late  wife  would  bave  been  entitled  to.    As  to  vesting 
had  she  continued  alive  during  the  whole  of  that  period.     But     gcMg'^^^y- 
the  Master  of  the  RoUs  determined  against  the  claim.  ^^*!li^*^hl 

The  reason  for  this  decision  appears  to  have  been  the  intention  {^■tee.aadnot 
of  the  testator  manifested  upon  his  wilL  It  would  have  been  a  transmiMible. 
very  extraordinary  intention  to  impute  to  this  testator,  as  against 
his  own  son,  that  he  meant  to  give  the  interest  of  his  fortune  to 
any  gtranger  who  might  happen  to  be  the  executor  or  adminis- 
trator of  the  widow.  It  was  quite  dear  that  the  testator  only 
intended  the  interest  for  her,  provided  she  continued  to  live  until 
her  son  attained  twenty-one,  and  should  be  in  a  situation  to  find 
him  with  suitable  education,  mamtenance,  and  clothing.  He 
confides  that  trust,  as  he  expresses,^  to  his  said  toife  and  to  no 
other  person.  But  contemplating  the  possibility  of  her  death 
during  his  son's  minority,  the  testator  provided  for  that  event  by 
appointing  for  him  guardians  and  trustees;  an  appointment, 
which  would  have  been  useless,  if  the  wife  had  taken  beneficially 
an  absolute  vested  interest  in  the  produce  of  the  son  s  fortune 
until  he  attained  twenty-one ;  for  then  those  trustees  would  have 
had  nothing  to  manage;  the  produce  would  have  been  under 
the  control  of  the  wife's  personal  representatives,  and  the  son 
would  have  been  at  their  mercy  for  his  education  and  mainte- 
nance, although  those  two  objects  appear  to  have  been  the  prin- 
cipal, if  not  sole,  motives  of  the  gift  to  the  wife  during  the 
minori^  of  her  son,  and  for  which  guardians  and  trustees  were 
specifically  appointed  in  the  event  of  her  death  before  the  son 
attained  twenty-one.  This  intention  of  the  testator  was  further 
apparent  firom  the  bequest  of  the  wfiok  property  to  the  wife  for  * 
life,  if  his  son  died  under  twenty-one :  a  limitation,  which  nega- 
tived any  intent  that  she  should  take  a  beneficial  interest  in  the 
produce  of  the  estate  before  the  happening  of  that  event,  viz. 
during  the  son's  minority.  Under  these  circumstances,  the 
Master  of  the  Bolls  was  of  opinion,  that  the  administrator  of  the 
wife  had  no  title. 

Upon  a  similar  principle  the  decision  in  the  more  simple  case  of 
Neat  V.  Hanbury  ( j),  was  founded.  There  Mr.  Neal  bequeathed 
5L  a  year  to  his  nephew  ThamaSf  (not  naming  executors  or 
administrators),  to  be  paid  half-yearly  during  the  Ufe  of  his  wife^ 
on  condition  that  he  behaved  himself  civilly  to  her.  Thomeu 
died,  and  his  administratrix  claimed  the  annuity  during  the  life 
of  the  testator's  widow.     But  his  demand  was  negatived  by  the 


O)  Fre.Cha.17d. 
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Ai  to  Tcitiiig   Matter  of  the  Rolls,  who  said  the  bequest  was  penonal  to  Thomas, 

^^*''""^y*      which  appeared  from  the  condition  requiring  his  civil  deportment 

Wofd  « rorn-  towards  the  widow,  and  could  not  be  observed  after  his  death. 

mn  OQiitlruMi 

''othen.'*         The   annuity  therefore  was  not  transmissible  to  his  personal 
representatives. 

An  unsuccessful  attempt  was  made  in  the  case  of  Taylor  v. 
Cooper  {k),  to  establish  a  similar  construction  so  as  to  render  the 
bequest  personal  to  the  legatee :  there  the  testator  bequeathed 
four  leasehold  houses  to  trustees  upon  trust  for  his  wife  for  life, 
and  after  her  death,  he  bequeathed  the  same  to  A»,  subject  and 
on  condition  that  he  should  g^rant  an  underlease  to  B*  for  all  the 
term  ^i^nting  eleven  days,  at  5/.  a  year  rent,  of  two  of  the  houses^ 
containing  covenants  similar  to  those  in  the  original  lease.  B. 
died  in  the  lifetime  of  the  widow,  and  it  was  contended  that 
the  bequest  was  personal  to  him  and  failed  by  his  death ;  but 
Sir  K.  Bruce,  V.  C,  held  otherwise,  deciding  that  the  executor 
of  B.  was  entitled  to  an  underlease  according  to  the  wilL 

Woid  "mm.       j^  As  to  the  word  •'surnvors''  beins  construed  the  same  as 

▼on**ooiiitnicd  _         „  ^ 

''othen.**         **  Others.'* 

Upon  this  subject,  Lord  Elian  made  the  following  remarks: 
^The  difficulty  (he  observes)  that  has  always  been  felt  to  apply 
die  term  *  survivors'  to  persons  who  may  not  be  aUve  at  the  time 
when  the  distribution  of  the  fimd  is  made,  has  been  met  by  pie- 
suming  that  the  testator  intended  those  individuals  not  then 
living,  but  who  might  come  into  existence  beibre  the  distri- 
bution; construing  the  word  ^survivore'  as  'others,*  to  take  in 
all  who  should  come  into  exittenoe  beforo  that  period  (Q.**  The 
same  doctrine  equally  applies  in  reladon  to  persons  who  happen 
to  die  previously  to  the  time  when  the  fimd  is  payable,  when 
the  will  shows  the  intention,  that  the  interests  should  vest  in 
those  persons  at  a  particular  period,  which  they  survived.  In 
order  to  illustrate  this  remark — 

Suppose  a  bequest  to  the  testator's  children,  A.  B.  and  C,  to 
be  paid  at  twenty-one,  but  if  B.  or  C.  died  under  age,  then  to 
the  tiDo  survivors;  and  if  two  of  the  legatees  died  before  twenty- 
one,  the  whole  to  the  surviving  child ;  and  if  the  three  died  under 
that  age,  the  whole  to  go  to  i>.  and  E.  Should  B.  die  after 
attaining  twenty-one,  and  A.  afterwards  die  under  that  age, 
leaving  (7. ;  althoo^  CI,  as  the  only  surtfimng  child  at  the  death 


(K)  10  Jar.  1078.  discassed  in  Crowder  y.  SUme,  3  Bius. 

(0  14  Yes.  578 ;  tee  the  subject     217,  223. 
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of  A.J  when  his  share  became  payable,  would  be  Uteralfy  entitled   ai  to  TeMing 
to  the  whole  of  it;  yet,  since  upon  -B.'s  attaining  twenty-one,  the     g°""^*y'  • 
will  showed  the  intention  to  have  been  that  all  BJs  interests  under  ^^  **  ""IZ^ 
it  should  vest,  the  limitation  over  to  survivors,  in  the  event  of  one  <•  othfln.** 
dying  under  twenty-one,  would  be  construed  as  if  expressed,  *'to 
the  others  of  them:"  a  construction  which  would  vest  a  moiety 
of  AJs  proportion  in  JB.,  although  B.  died  before  A.,  and  con- 
sequently entitled  j8«'s  personal  representative  to  a  half  of  that 
share. 

Such  was  the  case  of  fPibnot  v.  WUmot  (m),  in  which  Mr« 
WUmot  bequeathed  to  his  son  Andrew  one-third  part  of  lus 
residuaiy  estate,  to  be  placed  at  interest  for  his  son's  benefit,  with 
a  declaration  that  his  son  should  not  be  put  into  possession  of  it 
before  twenty-five.  The  remaining  two-thirds  the  testator  gave  to 
his  two  daughters,  Mary  and  Sarah,  to  be  laid  out  at  interest  for 
their  advantage,  but  possession  not  to  be  delivered  to  them  pre* 
vious  to  their  ages  of  twenty-one :  and  if  either  of  them  died  under 
twenty«one,  her  third  part  was  to  be  equally  divided  between  the 
two  survioinff  children;  but  in  the  event  of  the  death  of  two  children, 
the  whole  was  to  devolve  to  the  surviving  child;  and  if  the  three 
children  died  before  they  attuned  their  reqiective  ages  above 
mentioned  when  they  should  be  put  in  possession,  the  whole  was 
to  go  to  the  testator's  brothers,  A.  and  B.  Mary  attained  twenty-* 
one,  and  received  her  share;  she  afterwards  married,  and  died  in 
the  lifetime  of  Andrew  and  Sarah,  and  of  her  husband,  who  was 
her  administrator.  Andrew  then  died  under  twenty-one;  con- 
sequently Sarah  was  the  only  surviviny  child  at  the  period  when 
Andrew^B  share  became  payable  under  the  limitation  over,  and  as 
such,  she  and  her  husband  claimed  the  whole  of  it;  a  demand 
resisted  by  the  administrator  of  Mary,  who  claimed  in  her  right 
a  moiety,  upon  the  principle  that  all  the  interests  given  to  her  by 
the  will  vested, upon  her  arriving  at  th^  age  of  twenty-one:  a 
piopofiition  which  necessarily  included  what  she  might  eventually 
become  entitled  to  receive,  if  either  her  brother  or  sister  did  not 
live  to  the  periods  at  which  their  shares  were  made  payable : 
and  of  that  opinion  was  Lord  Eldon,  who,  in  deciding  in  favour 
of  the  administrator,  thus  expressed  himself:  ^'  It  must  be  aigued, 
that  the  word  'surviving'  means  the  sam^  as  'other,'  or  'living 
at  the  age  aforesaid.'  In  the  clause  in  which  the  gift  over  is 
made,  it  was  never  meant  that  any  portion  should  be  taken ;  it 

(ot)  8  Yes.  10. 
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was  to  be  either  the  tohole  or  none.    I  think  they  are  right  in 
contending  that  this  is  vested^  (n). 

In  the  cases  cited  in  the  note  {o\  the  literal  import  of  the 
words  'survivors'  and  'others'  was  adhered  to,  the  Court  not 
discovering  a  clear  intention  in  the  testator  to  authorize  a 
different  construction. 


Leffacy  tobe 
gonk  in  an  ui* 
nuHy  for  life, 
▼estt  the  ca- 
pital 


3.  Instances  have  occurred  of  sums  of  money  being  directed  to 
be  laid  out  in  the  purchase  of  annuities  for  legatees  during  life  ; 
and  in  consequence  of  their  deaths  before  the  money  was  so 
invested,  questions  have  arisen  between  their  personal  represeu'^ 
tatives  and  the  persons  entitled  to  the  fund  to  which  that  money 
belonged;  the  former  claiming  the  gross  sums,  as  having  vested 
in  the  legatees  at  the  death  of  the  testators ;  and  the  latter 
insisting  that  the  bequests  were  of  annuities  only,  and  theref(M«f 
since  the  legatees  died  before  the  money  was  so  invested,  it 
ought  not  to  be  taken  out  of  the  general  estate.  It  is,  however^ 
settled,  that  when  it  is  clearly  ascertained  to  have  been  a  testator's 
intention  that  a  gross  sum  was  to  be  sunk  in  annuities  for  the 
benefit  of  a  legatee,  and  not  the  interest  of  it  alone  given  to  him 
for  life,  he  will  take  a  vested  interest  in  the  principal,  imme- 
diately upon  the  death  of  the  testator,  which  will  entitle  his 
personal  representatives  to  the  money,  although  he  happen  to  die 
the  day  after  the  testator's  decease ;  and  upon  this  principle:  the 
gift  to  or  in  trust  for  the  legatee  being  of  the  absolute  property 
in  the  capita],  and  not  abridged  by  the  mode  of  enjoyment  pre- 
scribed by  the  testator,  entitled  the  legatee  to  the  money;  and  a 
Court  of  Equity,  at  the  suit  of  a  legatee  so  circumstanced,  will 
order  it  to  be  paid  to  him,  and  not  to  be  laid  out  in  the  purchase 
of  an  annuity. 

In  Yates  v.  Campton  (p),  the  testator  directed  his  executor  to 
sell  his  real  estate,  and^with  the  proceeds,  together  with  his  per- 
sonal property,  to  purchase  an  annuity  for  the  life  oiJane  Styles. 
Jane  died  before  the  annuity  was  purchased,  and  even  before  the 
lands  were  sold,  and  yet  her  adminiBtrator  was  held  to  be  entitled 
to  the  money. 


(ii)  And  see  Crozisr  v.  FUher^ 
4  Rofis.  89S ;  WinterUmy,  Crawfurd^ 
1  R1188.  &  Mjl.  407;  Harris  v. 
Dams,  1  ColL  (C),  416. 

(o)  Slads  V.  Parr,  1  Yo.  &  ColL 


(C),  565;  Cooper y. Palmer,  1  CoU. 
(C),  665 ;  Wation  v.  England,  9  Jur. 
64S;  Turner  v.  FrampUm,  2  ColL 
(C),  831. 
(p)  2  F.  Wins.  SOS,  311. 
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So  in  Barnes  v.  Rowky  (q)y  a  legacy  was  given  to  be  laid  Out  As  to  vesting 
in  an  annuity  for  the  life  of  the  legatee ;  and  it  was  determined  ^ — -  — 
to  be  a  vested  interest  at  the  death  of  the  testator,  and  the  per-  gj^*ij  J^^ 
sonal  representative  of  the  legatee  therefore  entitled  to  the  whole  n«*y  ^^  '>ft^» 

Testa  the  caa 

Bum.  pitij. 

Similar  to  the  case  of  Yates  v.  Camptan  was  that  of  Bayley 
V.  Bishop  {r\  with  this  difference,  that  the  sale  of  the  estate  was 
postponed  to  the  death  of  a  tenant  for  life.  The  testator,  aftelr 
devising  his  lands  to  his  wife  for  life,  directed  them  to  be  sold 
after  her  decease  to  pay  legacies,  one  of  which  (500Z.)  he  directed 
his  trustees  to  invest  in  the  purchase  of  an  annuity  for  his  son  for 
life,  and  to  permit  him  to  receive  it  Notwithstanding  the  son 
died  before  the  wife,  and  consequently  before  the  sale  of  the 
property,  and  an  investment  of  the  500J1  in  the  purchase  of  an 
annuity  could  be  made,  yet  Sir  W.  Grant  decreed  the  principal 
sum  to  the  administratrix  of  the  son,  upon  the  authority  of  the 
preceding  cases. 

The  last  case  was  followed  by  Sir  Thomas  Flumer,  M.  R.,  in 
Pahner  v.  Craufurd  (*),  a  case  attended  with  very  particular 
circumstances.  There  the  testator  gave  to  trustees  3,000^  to 
be  invested  in  their  names,  on  the  life  of  his  brother  George 
Craufurd^  in  the  purchase  of  a  government  life-annuity,  of  the 
value  of  3,000/.,  to  be  received  by  themy  and  paid  to  him  every  six 
toeehsy  for  his  life;  with  a  conditicHi  annexed  to  the  gift,  which 
he  performed.  George  received  an  annual  allowance  from  the 
testator,  through  the  medium  of  the  latter's  agents  in  Holland, 
where  George  resided ;  and  the  testator,  after  the  date  of  his 
will,  directed  those  agents  by  letter  to  continue  the  idlowance 
after  his  death,  until  his  executors  had  arranged  his  affairs. 
He  also  left  a  writing  without  a  date,  declaratory  of  his  reso-* 
Intion  to  give  such  an  order  to  those  agents,  for  George^s  sub- 
sistence, and  until  the  executors  declared  their  readiness  to  carry 
into  effect  the  clause  in  the  will  respecting  him  ;  observing,  that 
by  this  manner  of  preventing  his  death  being  an  inconvenience 
to  George,  he  the  better  enabled  his  executors  to  make  arrange- 
ments with  the  other  legatees.  The  3,00021  were  never  invested 
as  directed  by  the  will,  owing  to  George^B  absence,  in  Holland, 
ill  health,  and  other  obstacles,  which  prevented  his  appearance 
at  the  government  annuity-office  in  this  country — an   indis- 

(q)  S  Yes.  305.  482,  S,  C. ;  Dawson  v.  Beam,  1  R. 

(r)  i  Yes.  6.  &  M.  006;  Woodmeston  v.  Walker^ 

{$)  2  Wils.  C.  C.  79 )   3  Swan.      2  lb.  197. 
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pensable  preliminary  to  the  investment  being  made.  Up  to  his 
death  George  received  his  usual  allowance ;  and  b^fbre  that  events 
the  trustees  were  prepared  to  have  made  the  investment,  had  he 
been  able  to  appear  at  the  office.  Sir  Thomas  JPlnmer  declared, 
that  notwithstanding  the  circumstances  which  had  occiurred  8ul>- 
sequently  to  the  will,  George  took  a  vested  interest  in  the  ZfiOOL 
which  entitled  his  executors  to  receive  the  money;  but  that  since 
George,  instead  of  the  government  life-annuity,  had  been  paid 
his  allowance  from  the  testator's  death,  which  (amounting  to 
1,050/.)  was  admitted  to  be  equal  in  value  with  such  an  annuity, 
and  in  consequence  had  overdrawn  the  estate  of  the  testator,  the 
Court  was  of  opinion,  that  the  legacy  should  be  reduced  in  the 
latter  sum ;  and  it  adopted  the  following  arrangement : — Interest 
was  directed  to  be  computed  on  the  legacy  of  3,0002. ;  and  the 
1,050/.  was  to  be  conridered  as  so  mudi  received  by  George  on 
laccount  of  principal  and  interest 

4.  Legacies  are  sometimes  given  to  persons  generally,  with  the 
additional  expressions,  ^'  to  be  at  their  disposal"  Those  bequests 
are  considered  to  be  immediate  vested  interests  in  the  legatees, 
so  as  to  be  transmissible  to  their  personal  representatives!,  although 
they  make  no  disposition  of  the  property. 

Thus  in  Robinson  v.  Dusgate  (/),  the  testator  devised  lands  to 
B.  for  life,  remainder  to  C.  in  fee,  he  paying  400JL;  20011  [of 
which  to  be  ^'  at  the  disposal  of  his  wife  bg  toiU,  to  whom  she 
should  think  fit  to  give  the  same.  The  w^  died  intestate,  and 
Che  plaindfF,  her  administrator,  claimed  the  200il  The  Court 
was  of  opinion,  that  the  whole  interest  and  property  in  the 
money  vested  in  the  wife,  and  that  her  administrator  was  entitled 
to  it 

The  last  case'  was  followed  by  Sir  Tliomas  SeweU,  M.  R.,  in 
Maskefyne  v.  Maskefyne  (u),  where  the  testator  gave  30011  to  his 
brother  James,  <'  to  be  disposed  of  by  toill  as  he  should  think  fit** 
Upon  a  question)  whether  James  had  only  a  power  to  dispose  of 
the  money  by  will,  or  took  any  and  what  interest  in  it,  the 
Master  of  the  Rolls  declared,  that  the  legacy  absolutely  vested  in 
James. 

So  in  ISxon  v.  OUver^v),  Mr.  OUver  bequeathed  30011  to  his 
wife,  *'  to  be  disposed  of  as  she  thought  proper,  to  be  paid  after 
her  death :"  a  bequest  placed  between  an  annuity  to  the  wife, 
and  a  specific  legacy  of  a  leasehold  house  limited  to  her  for  life. 


(0  2  Vera.  181. 


(«)  Ambl.  760. 


iv)  13  Vee.  108. 


T 
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or 


The  wife  sunrived  the  testator,  and  dfed  intestate,  having  made  As  to  ▼estin 
no  disposition  of  the  300i    Lord  Ershine  determined,  that  the  _i!"!^ 
wife  took  a  vested  absolute  interest  in  the  legacy  at  her  husband's  ^f{?*^j^^^^ 
death,  which  entitled  her  administrator  to  receive  it  of thelegatees." 

The  legacy  will  equally  vest  in  the  legatee  absolutely,  although  ^^^^ 
it  be  given  over  in  the  event  of  his  dying  ^^  without  disposing  of 
it;  because  the  absolute  interest  in  the  fund  having  once  vested, 
to  which  a  power  of  spending  or  otherwise  disposing  of  it  is 
incident,  the  executory  limitation  over  of  the  property,  "  if  the  ^  •  limita^ 
legatee  do  not  dispose  of  it,"  is  a  conditional  defeasance,  repugnant  lefratees  made 
to  the  original  bequest,  and  cannot  therefore  be  supported;  ^^^^^^ 
consequently,  the  estate  of  the  legatee  not  being  devested,  his  is  void, 
personal  representative  will  be  entitled  to  the  legacy,  if  it  be  not 
received  by  the  legatee  during  his  life. 

Upon  this  reasoning,  Sir  Thomas  Fbanert  M.  R.,  decided  the 
case  of  Bass  v.  Bass  (tp),  in  which  the  testator,  a  native  of  Scot* 
landy  gave  to  his  son  James  Boss  2,00021  paycMe  at  twenty-five, 
or  between  twenty^ne  and  twenty^five,  at  the  discretion  of  his 
executors,  with  intermediate  interest  for  maintenance ;  ^'  and  in 
case  James  should  not  receive,  or  dispose  of  by  will,  or  otherwise, 
in  his  lifetime,  the  2,0001,  then  it  should  return,  and  be  paid  to 
the  heir  entail  in  possession  of  the  Shandwiek  estate  for  the  time 
being,  James,  after  surviving  the  testator,  attained  twenty-five, 
and  died  intestate  before  receipt  of  the  mcmey,  which  was 
claimed  by  his  administrator,*upon  the  ground  that  James  took  a 
vested  absolute  interest,  which  was  not  devested  by  his  death 
without  having  disposed  of  the  fund ;  the  clause  purporting  to 
have  that  effect  being  repugnant  and  void;  and  the  Court  was 
of  that  opinion,  and  decreed  the  legacy  to  the  administrator. 

The  case  of  Camber  v.  Graham  {x\  fiJls  within  the  preceding 
class  of  authorities.  There  the  bequest  was  of  2,00021  to  Lord 
A»  Gordon  after  the  death  of  the  testator's  mother  and  wife  and 
fidlure  of  any  child  of  the  testator;  he  then  added,  but  as  this 
would  be  an  empty  compliment  considering  the  possibility  oi 
either  my  wife  or  myself  surviving  him,  I  therefore,  hereby  con- 
firm the  disposal  he  may  make  by  will  of  the  above  sum  of  2,000/1^ 
the  same  as  if  he  had  succeeded  to  it  during  his  life,  and  after 
the  decease  of  my  mother  and  wife  and  fiuling  of  children  as 
aforesaid,  provided  he  does  not  bequeath  or  lease  it,  or  any  of  it, 
to  my  uncle  Sir  A*  5.,  or  to  either  of  the  brothers  of  my  wife,  or  in 
such  manner  as  that  the  descendants  of  the  said  excepted  persons 

— — ~" — ■ ~" • — ■ • f  .     -   _ 

(v)  1  Jac.  k  Walk.  ^U.  (x)  1  Russ.  &  Myl.  450. 
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shall  become  poBsessed  of  it  Lord  A.  Crordon  assigned  the 
legacy.  It  was  contended,  that  the  assignment  was  invalid  as 
the  legacy  was  contingent  on  Lord  A.  Gordon  surviving  the 
tenants  for  life,  and  that  then  he  had  only  a  power  of  testamen- 
tary disposition  limited  to  certain  objects.  But  Sir  John  Leach^ 
M.  R.,  decided,  that  by  the  first  words  of  the  bequest,  Lord  A. 
Crordon  took  an  absolute  interest,  and  that  the  subsequent  clause 
empowering  him  to  dispose  of  it  by  wiD,  was  evidently  intended  to 
enlarge  instead  of  abridging  the  extent  of  the  interest  previously 
given,  and  that,  therefore.  Lord  A.  Gordon  was  not  precluded 
from  assigning  his  legacy  by  deed  inier  vivos  executed  while  the 
mother  and  vndow  of  the  testator  were  living. 

It  is  observable,  in  the  cases  we  have  just  been  considering, 
that  the  bequests  were  made  in  forms,  which  imparted  to  the 
legatees  absolute  dominion  over  the  property,  and  amounted  to 
absolute  gifts  to  them  of  the  whole  interest  in  the  subjects  of 
disposition.  But  when  a  particular  estate  is  limited  in  the  instru- 
ment, followed  by  a  declaration  that  the  legatee  may  dispose  of 
the  fund,  he  will  not  take  a  beneficial  interest  in  the  capital. 
He  will  have  a  mere  power  to  dispose  of  it,  and  no  more;  because^ 
where  a  Umxted  interest  is  expressly  given,  its  enlaigement  by 
impUcation  will  not  be  permitted.  K,  then,  the  interest  of  1,000/L 
be  given  to  A.  for  Ufey  with  a  declaration  that  he  may  dispose  of 
the  principal  at  his  death,  the  prior  limitation  vnll  not  m&cffi  in 
the  general  power  of  disposition;  so  that  A,  will  take  a  vested 
estate  for  Kfcy  with  a  power  to  appoint  the  capital 

Thus  in  Nannock  v.  Horton  (y),  Mr.  Norman  bequeathed  to 
trustees  8,000^  three  per  cent  consols,  to  pay  the  dividends  to  his 
son  Robert  for  Ufe,  and  after  his  death  to  pay  and  transfer  6fiOOL, 
part  of  the  capital,  to  such  persons  as  Robert  should  appoint  by 
deed  or  will.  The  testator,  by  a  codicil,  directed  that  Robert 
should  be  paid  the  dividends  for  life  of  6,0002.  only,  part  of  the 
8,000£  three  per  cent  consols,  and  at  his  death  he  sh6uld  be  at 
liberty  to  dispose  of  4,00021,  part  of  the  6,00021  three  per  cent 
consols,  instead  of  the  whole  of  the  latter  sum.  The  question 
was,  whether,  under  the  will  and  codicil  of  the  father,  Robert  took 
a  vested  absolute  interest  in  the  4,00021  stock,  or  merely  an  estate 
for  Hfe^  with  a  power  of  appointing  the  capital;  and  Lord  Eldon 
determined  that,  under  the  will,  Robert  was  entitled  for  Ufe  only. 


iy)  7  Ves.  392,  394,  398,  and  see 
"  Law  of  Husband  and  Wife,"  vol.  2, 
pp.  205,  &c;  1  F.  Wms.  149;   see 


Bradfy  v.  Wedcotty  13  Yes.  445, 
451 ;  ReUh  ▼.  Seymour^  4  Russ. 263; 
Archibald  t.  Wright,  9  Sim.  161. 
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with  a  power  to  appoint  the  4,000£  stock ;  a  right  which  was  not   As  to  vesting 
varied  by  the  codicil^  except  as  to  the  quantum  of  stock  over     g^^^^'^' 
which  the  power  extended  by  the  will.  Where  a  leg»- 

,  ,  ,  cy  IS  given 

If  in  the  last  case  the  ultimate  trust  had  been  in  default  of  with  a  direction 
appointment  to  the  executors  or  administrators  of  RobertNorman^  Sn  Ui?m^ 
it  should  seem,  that  the  bequest  would  not  have  given  the  legatee  ticnlar  way, 
,,8uch  an  absolute  vested  interest  as  would  have  entided  him  to  ^  ^    ^ 
call  for  a  transfer  of  the  capital  without  an  appointment 

This  seems  to  have  been  the  inclination  of  the  opinion  of  the 
Coiut  in  the  case  of  Wilson  v.  Mount  (z)y  though  it  was  not 
settled.  There  a  sum  of  money  was  bequeathed  to  trustees,  in 
trust  to  pay  the  interest  to  Ann  Harriet  Mason  until  marriage, 
and  upon  her  marriage,  to  transfer  the  capital  to  her,  but  in  case 
she  died  unmarried,  then  to  her  appointment  by  will,  and  in 
default  of  appointment,  to  the  executors  or  administrators  of 
A.  H.  Mason.  At  the  hearing  of  the  cause  in  1796,  the  value  of 
the  legacy  in  stock  was  ordered  to  be  appropriated  ^'to  the  account 
of  A.  H,  Mason^  and  the  interest  to  be  paid  to  her  during  Ufe. 
A.  IL  Mason  continued  unmarried,  and  in  1826  petitioned  to 
have  the  stock  transferred  to  her,  on  the  ground  of  her  taking  an 
absolute  interest  On  her  behalf  Booth  v.  Booth  (a),  and  against 
the  petition,  Jennings  v.  GcJlimore  (ft),  and  Evans  v.  Charles  (c), 
were  cited.  But  Sir  John  Leach,  V.  C,  said,  he  considered  the 
language  of  the  decree  precluded  him  from  making  the  order 
prayed;  and  that  it  would  be  necessary  to  rehear  the  decree,  and 
suggested  that  the  right  of  the  petitioner  might  be  questionable, 
and  that  she  should  be  well  advised  before  she  incurred  the  expense 
of  a  rehearing. 

The  case  of  Barton  v.  Briscoe  (d),  seems  to  &vour  the  right  of  the 
petitioner  in  the  above  case. 

We  close  this  section  with  observing,  that  where  the  power  to 
dispose  of  the  firnd  bequeathed  is  not  given  to  the  donee,  gene- 
rally, as  in  the  cases  before  noticed,  but  to  be  at  his  disposal 
among  certain  objects  of  the  testator's  bounty,  the  bequest  amounts 
only  to  a  power  of  distribution  or  selection,  according  to  the 
intention  expressed;  and  the  ease  falls  within  some  of  the  various 
classes  before  discussed  in  Chapter  IL  In  the  case  of  Bldkeneg 
V.  Bbzkeney  («),  the  question  was  whether  the  bequest  conferred  a 
life  interest  with  a  power  of  distribution,  or  merely  the  power. 


(z)  2  Sim.  &  Stu.  493.  (f)  Anst  12S,  supra,  125. 

(a)  4  Ves.  899,  suproy  568.  {d)  1  Jacob,  603,  607. 

(h)  3  Ves.  146,  supra,  129.  («)  6  Sim.  52. 
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Af  to  vesting  The  testatoT  gave  the  remainder  of  his  property  to  his  sister 

generally.  AUcia  Bldkeney  "to  dispose  of  amongst  her  children  as  she  may 

Where  a  lega-  think  proper.**    Sir  L.  ShadtoeUi  V.  C,  was  of  opinion  that  the 

with  adfrec-  bequest  did  not  confer  any  interest  upon  AUda  Bldhmey. 

tion  for  its  ap« 

plication  in  a  -    ,«,  ,  .  j.    l       •         .  _^     i 

particular  way,      o.  When  a  l^racv  IS  expressed  to  be  siven  to  answer  a  particalar 
w  ic    alls.       purpose  for  the  benefit  of  the  legatee,  which  purpose  is  dtsap- 

pointed,  and  cannot  take  effect  (/*). 

Money  given         Where  a  legacy  is  given  to  a  person  to  answer  a  particular 

imtee^M^ap.   P^^H'^'^}  ^  which  it  bccomes  impossible  to  appropriate  it,  but  fixMn 

prentice  imme.  no  fault  in  the  legatee,  he  will  be  entitled  to  the  money :  as  in 

^  ^^        instances  of  a  sum  of  money  being  left  for  the  benefit  of  an  infimt^ 

as  an  apprentice  fee,  and  he  is  never  placed  in  the  situation  or 

character  of  an  apprentice ;  or  when  a  legacy  is  given  to  a  person 

to  assist  him  in  defraying  the  expenses  necessary  to  procure 

priest's  orders,  and  he  becomes  a  lunatic;  in  each  case  the  legacy 

will  vest  at  the  testator's  death,  and  upon  this  principle:  It  is 

considered  that  the  property  was  intended  for  the  legatee  at  all 

events,  and  that  the  mode  directed  for  its  application  was  merely 

a  secondary  consideration,  and  independent  of  the  gift. 

Accordingly,  in  Barlow  v.  Grant  (g),  the  bequest  was  of  30iL 
to  A.^  an  infent,  to  bind  him  an  apprentice.  A,  died  before 
attaining  a  proper  age  to  be  placed  out  an  apprentice;  and  the 
question  was,  whether  his  executor  was  entided  to  receive  the 
money  ?  which  depended  upon  a  preliminary  question,  whether 
A.  took  a  vested  interest  in  the  legacy  ?  The  Court  in  determining 
in  fevour  of  A*s  executor,  necessarily  decided  that  A*  took  a 
vested  interest  in  the  fimd  previously  to  his  death. 

Similar  to  the  last  is  the  case  of  NeviU  v.  Nevill  (A),  in  which 
the  testator  gave  5Q0L  to  the  eldest  son  of  John  NeviB,  "  to  place 
him  out  apprentice;"  or,  as  in  the  reffistrar^s  book,  ''for  putting 
him  forth  either  to  law  or  merchandise."  John  had  a  son  bom 
after  the  death  of  the  testator,  who  claimed  the  legacy,  although 
he  was  unfit  to  be  placed  out  as  directed  by  the  wilL  Tet  the 
legacy  was  ordered  to  be  paid;  a  decree  which  must  have  been 
founded  upon  the  legatee's  having  taken  a  vested  interest  in  the 
money  at  the  death  of  the  testator. 

So  in  Barton  v.  Cooke  (i),  Mr.  Cowling  directed  his  execntoia 
to  apply  ''  100/.  for  the  board  and  education  of  James  Barton, 
until  he  were  fit  to  be  put  out  apprentice,  and  that  then  they 

(/)   See  Stfdney  v.  Vaughan,  2         (h)  2  Vem.  431,  ed.  by  EmM^. 
Bro.  F.  G.  254,  ntpra,  564.  (t)  S  Yes.  462. 

(g)  IVern.  255. 
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should  pay  the  further  sum  of  100/.  with  him  as  an  apprentice    As  to  vetting 
fee/    It  appeared  that  James  attained  the  age  of  nineteen,  bnt     generally. 
had  not  been  placed  out  an  apiirentiee.    The  question  was.  Wherealega. 

CT  18  flnvon 

whether  he  was  entitled  to  the  legacies  of  I00£  each ;  and  Lord  with  a  dirac- 
Ahanky  decided  in  the  a£Bnnative,  remarking,  "that  if  a  legacy  ^Kcttion^nT" 
be  given  for  benefit  of  an  in&nt  one  way,  and  it  cannot  be  so  particular  way, 
applied,  it  may  be  applied  for  his  benefit  in  anoth^  (J)  J*  ^  ^ 

6.  It  sometimes  happens  that  a  legacy  is  given  to  trustees  voJm^n.  iTjiereit ffi^ 
trust  to  apply  the  {mxluce  for  the  maintenance  and  education  ^^^cei^  ^//eaii^e 
the  legatee  until  he  shall  attain  twenty-one,  and  then  upon  \x^Biu^il2T,aMl^^ 
either  to  apply  the  whole,  in  such  manner  for  his  benefit  ^^/iis^Mi^Ara^ 
establishment  in  life,  or  to  settle  the  same  upon  him  or  his  issue,  ^.^^a^^^"^  i/gscf^- 
as  the  trustees  in  their  discretion  should  see  fit    In  such  case  Mlion 
the  legatee  attains  twenty-one  and  dies,  and  no  settlement  or  other 
particular  mode  of  applying  the  legacy  is  previously  made,  the 
lq;atee  becomes  absolutely  entitled  upon  his    death,   and  is 
competent  to  bequeath  the  fund  by  his  will. 

In  Kendall  v.  KendaB  (A),  trust  funds  were  given  to  trustees  to 
apply  the  interest  to  the  testator's  son  during  his  minority  for  his 
benefit  in  such  manner  as  to  the  trustees  should  seem  meet;  and 
when  he  should  attain  twenty-one,  then  to  apply  the  whole  of  the 
said  funds  in  such  manner  for  the  benefit  or  establishing  and 
settling  in  life  of  the  son,  as  the  trustees  in  their  discretion  diould 
see  fit  The  son  attained  twenty-one  and  died,  leaving  a  will, 
and  it  was  held  he  had  the  absolute  power  of  disposing  of  the 
Property  by  his  "^fjSl^  the  discretion  in  the  trustees  as  to  the  power 
of  modifying  the  son's  enjo3rment  of  the  funds  ceasing  at  his 
death.  The  trusteed  as  to  odier  trust  monies  had  a  discretion  to 
settle  them  for  the  benefit  of  the  son  and  his  issue.  No  settlement 
having  been  made  in  the  son's  lifetime,  these  funds  also  passed 
by  his  wilL 

In  CampbeU  v.  Braumrigg  (/),  the  testator  bequeathed  50,000 
sicca  rupees  to  his  daaghter  IsabeBoy  to  be  employed  for  her  use 
in  the  following  manner,  viz. :  to  be  invested  in  East  India  or 
EngKsh  government  securi^,  the  interest  accruing  on  the  said 
principal  sum  to  be  paid  to  his  daughter,  to  be  used  and  appro- 
priated in  any  manner  she  thought  proper.  The  testator  dien 
directed  the  interest  to  be  regularly  paid  to  her  during  her  life- 


(J)  See  the  case  of  Lewis  r.  Lewis^     mond  ▼.  Neame^  1  Swan.  S5,  infnu 
1  Cox,  162,  stated  infra.  Chap.  XIV.  (A)  4  Russ.  360. 

sect  n.  8ub-div.  4 ;  see  ahio  Horn-         (Q  1  Fh.  301. 
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Ab  to  Yetting   time ;  in  the  event  of  her  marriage^  and  of  her  having  a  child  or 

geperallj.      children  the  said  sum  to  become  the  property  of  her  children 

"Where  a  lege-  equally,  or  should  there  be  only  one  child,  then  the  whole  after 

cv  IS  giyen  . 

with  a  direo-  the  death  of  his  daughter,  to  become  the  property  of  that  child; 
plicatioD?nT^  ^^  testator  added  it  was,  however,  his  intention  that  the  interest  on 
P^icular  way,  the  wholc  principal  should  be  regularly  paid  to  his  daughter  during 
her  Qfe,  whether  she  should  marry  or  otlierwise.  The  remainder  c^ 
his  property  the  testator  gave  between  his  daughter,  his  sister,  and 
brother.  The  testator's  daughter  survived  him  and  married,  but 
had  no  child ;  upon  her  death  the  question  was  whether  the  50,000 
sicca  rupees  belonged  to  her  personal  representatives  or  to  the 
residuary  legatees;  Lord  Lyndhurst^  C,  reversing  the  judgment 
of  the  v.  C,  held  the  personal  representatives  entitled  His 
Lordship  observed  that  the  legacy  was  given  to  the  daughter  to 
be  employed  for  her  use,  and  the  testator  directed  in  what  man- 
ner, for  h6r  for  life  and  for  her  children  after  her  death ;  there 
were  no  further  directions.  To  that  extent  the  use  was  controlled 
but  no  further.  She  took  the  gift  subject  to  that  restriction^ 
when  that  ceased,  it  remained  by  virtue  of  the  gift  her  absolute 
property  (m). 

The  above  case,  which  forms  one  of  a  class,  is  to  be  distinguished 
from  the  case  of  Gompertz  v.  Gompertz  (n).  In  the  former  there 
was  a  distinct  gift  followed  by  a  direction  as  to  the  mode  in  which 
the  sum  given  was  to  be  laid  out;  there  was  no  qualification  of 
the  gift,  but  only  a  mode  of  enjoyment  pointed  out ;  in  the  latter 
class  the  subsequent  direction  was  a  limitation,  and  acted  as  a 
diminution  of  the  original  gift.  In  this  latter  case  the  testator 
gave  the  residue  of  his  property  to  his  sons  in  two  shares  each, 
and  to  his  daughters  one  share  each  of  them.  In  a  subsequent 
part  of  the  will,  the  testator  said,  '^that  I  give  my  sons  and 
daughters  of  the  jesidue,  it  is  my  will  to  be  in  this  manner,  my 
daughters  only  to  have  the  interest  during  their  lives^  and  after 
their  deaths  shall  become  to  their  lawful  heirs.'^  In  other  parts  of 
the  will  there  were  words  expressive  of  the  same  intention.  One 
of  the  daughters  died  without  issue,  and  the  question  was|,  whether 
she  took  an  absolute  interest,  or  it  belonged  to  the  testator's  next 
of  kin  as  undisposed  o£  Lord  Cottenhamy  C,  affirming  Sir 
l^  ShadwelTs  judgment,  held  the  next  of  kin  entitled. 


(fit)   See  also  Htdme  v.  Hubne,         (n)  2  Fhil.  107,  and  see  the 
9  Sim.  644,  Y-H^di^  «'•  '^^•j/i^      there  cited.  Jem^U*,  ^ .  Jf^rn. 
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Legteyor  pof^ 
tioa  pavable 
oat  of  land  at  a 
future  tune. 

Contingent. 


0/  vested  Legacies  payable  out  of  Real  Estate, 

HAVING  in  the  last  chapter  treated  of  the  vesting  of  legacies 
payable  out  of  personal  estate^  the  subject  next  in  order  is  the 
vesting  of  l^acies  payable  out  of  real  property,  and  which  will 
be  discussed  under  the  following  arrangement : 

Sect.  I.  Where  the  gift  of  a  legacy  or  portion  is  m- 

mediatej  and  the  payment  postponed  until 
the  legatee  attains  twenty-one,  or  niarries. 

Legacy  contingent  m  far  as  it  affecU  the  real 
eetate,  and  vested  eo  far  as  regards  the 
personal  estate. 

Sect.  II.  When  payment  of  the  legacy  or  portion  is 

not  postponed  on  account  of  the  age  of 
the  legatee  or  child,  but  in  regard  to  the 
convenience  of  the  person,  or  the  circum- 
stances of  the  estate  charged  veith  it* 

Vested,  although  the  legatee  or  child  die  before 
the  time  of  payment 


Sect.  I.  Where  the  gift  of  a  legacy  or  portion  is 

immediate,  and  the  payment  postponed 
tmtil  the  legatee  attains  twenty-one,  or 
marries.^ 

It  was  noticed  in  the  banning  of  the  second  section  of  the 
last  chapter,  that  Courts  of  Equity,  in  their  construction  upon 
the  vesting  of  personal  bequests  make  a  difFerence  when  the 
words  '*  payable"  or  ^^paid,"  are  or  are  not  inserted  in  the  form 
of  the  bequest;  determining  in  the  first  case  in  &vour  of  imme- 
diate vesting,  and  in  the  second  against  it  These  Courts,  how- 
ever, have  adopted  the  above  distinction  as  a  mere  positive  rule, 
in  compliance  with  the  practice  of  the  Ecclesiastical  Court,  which 
in  these  matters  has  a  concurrent  jurisdiction,  and  not  fi'om  any 
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Ugicy  or  por.  conviction  of  the  soundness  of  the  rule.    They  have,  on  the 

^T(P2^^8t    ^^^^^9  generally  expressed  a  disapprobation  of  the  distinction, 

future  time.       even  where  they  have  been  under  the  necessity  of  adopting  it 

o^^ngtmC  In  gifts,  therefore,  of  legacies  or  portions  original^  payable  out 

of,  or  charged  upon  real  estate,  as  such  dispositions  are  not  widiin, 

the  £cclesia8ti(»l  jurisdiction.  Courts  of  Equity  have  not  found 

General  rule  as  themselves  obliged  for  the  sake  of  conformity  to  adopt  the  same 

to  vesting  of      ^^  ^f  construction;   they  have,  therefore,  required  the  tohak 

legacies  pay-  ^  •/  ^  ^       ^  ^ 

o^eoutof  land.  condUionf  upon  which  the  legacies  or  portions  were  given  to  be 
complied  with,  viz.,  the  attainment  of  the  legatee  to  the  age  of 
twenty -one,  &c. ;  nor  do  they  admit  of  any  exception  whether 
the  legacies  or  portions  were  made  payable  at  twenty-one,  or 

Difference  as  to  given  at  twentv-one,  or  with  or  without  interest     This  distinc- 

vesting  when        ..  *',  •iiii* 

the  legacy  or  tion,  however,  must  be  noticed,  that  when  legacies  or  portions 
aUe  outo/both  ^^  charged  both  upon  the  real  and  personal  estates,  if  the  l^atees 
real  and  per-  die  before  the  time  of  payment,  the  legacies  or  portions  will  sink 
tonal  estates*    ^^^  ^^  j^^^^  ^^  ^  ^^^^^^  where  they  would  be  held  to  sink,  if 

the  fimd  consisted  of  real  estate  only ;  .and  they  will  be  considered 
vested,  with  regard  to  the  personal  estate,  in  all  cases  in  which 
the  same  would  be  so  adjudged,  if  the  fund  consisted  of  personal 
property  only;  and  it  is  immaterial  whether  the  provisions  be 
made  by  deed  or  wilL 

The  case  of  Pawktt  v.  Pawlett  (a)  is  a  leading  one  upon  the 
present  subject  Lord  Pawlett  settled  by  deed  real  property  in 
.  trustees  for  a  term  of  years  in  remainder  after  his  death,  upon 
trust,  after  payment  of  his  debts,  to  pay  such  sums  of  money  and 
maintenance  for  younger  children,  as  his  Lordship  should  appoint 
by  will;  and,  in  de&ult  of  appointment,  to  raise  4,000il  a  piece 
for  each  such  child,  payable  at  twenty^one  or  marriage,  with  main- 
tenance in  the  intermediate  time.  Lord  Pawktt  appointed  by 
wiU  to  his  two  daughters,  and  only  younger  children,  SuMonna 
and  Vere,  4,000/.  each,  to  be  raised  and  paid  in  manner,  and  at  the 
times,  and  with  the  maintenance  prescribed  by  the  deed.  Both 
daughters  survived  him.  But  Vere  died  under  age,  and  unmarried, 
before  any  part  of  her  portion  could  be  ridsed;  and  her  mother 
was  her  administratrix,  who  claimed  her  portion.  The  question 
was,  whether  such  claim  could  be  supported,  as  Vere  died  under 
twenty-one,  and  unmarried :  and  the  Lard  Keeper  determined 
in  the  negative,  observing,  that  '^  the  portion  was  to  come  wholly 
out  of  the  lands,  and  the  personal  estate  no  way  subjected  or 
made  liable  to  the  payment  of  it  by  the  will." 

(a)  I  Vern.  321,  affirmed  hy  ihe  House  of  Lords. 
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Upon  the  authority  of  the  last  case,  the  Haster  of  the  Rolls  i^egaey  or  por- 
decided  that  of  SmUh  v^  SmUk  (b\  in  which  a  testator  derised  ^"""^f^?. 

^  *  out  OT  imd  at  a 

real  estates  to  his  son  at  the  age  of  twenty-one,  charged  with  so  fatnre  tfane. 

much  of  his  dat^htei^s  portion,  as  should  not  be  raised  by  his  ex-    CMittogeDt." 

ecotors  and  trustees  before  that  period,  and  he  gave  to  his  daughter     ' 

1,000/.  to  be  paid  at  twen^-one  or  marriage,  and  to  be  raised  out 

of  the  rents  and  profits  of  the  lands ;  but  if  his  son  died  under 

age,  Sk^,  he  gave  the  estates  to  £.,  who  was  to  make  the  portion 

2,000{.     At  the  death  of  the  testator,  his  son  and  daughter  were 

infants;  the  elder  not  being  more  than  three  years  old.     The 

daughter  died  shortly  after  the  testator,  an  infant  and  unmarried, 

as  did  the  son  under  twen^-one,  after  surviving  the  daughter. 

Their  mother,  who  was  the  personal  representative  of  the  daughter, 

claimed  either  the  whole  or  some  part  of  the  2,00021,  insisting, 

that  her  daughter  took  a  vested  interest,  although  she  died  during 

infiincy  and  unmarried.  But  the  Court  was  of  a  different  opinion, 

upon  the  ground  that  the  provision  was  a  portion,  payable  out  of 

real  estate,  which  failed  hj  the  death  of  the  daughter  before  the 

time  appointed  for  nusing  it. 

The  next  case  decided  upon  the  authority  ofJPawlett  v.  Pawlett, 
was  Yates  v.  Fhettiplace  (c).  There  the  testator  gave  to  his 
daughter  a  portion  of  3,00021,  directing  that  if  his  personal  estate 
should  be  applied  in  discharging  a  debt  he  owed  upon  mortgage, 
the  mortgage  should  be  kept  on  foot  to  make  good  the  portion, 
which  was  to  be  paid  at  twenty-one  or  marriage  with  consent, 
but  reducible  to  1 ,00021  if  his  daughter  married  without  consent 
The  daughter  died  at  six  years  of  age,  and  it  was  adjudged  by 
Lord  SamerSy  that  the  portion  should  not  be  raised  for  her 
administratrix. 

In  allusion  to  that  case.  Lord  Hardtoiche  said  it  was  righdy 
decided,  for  if  the  portion  had  vested,  and  it  had  been  charged 
upon  the  personalty  only,  it  would  have  been  transmissible ;  but 
being  originally  a  charge  upon  the  lands,  and  the  legatee  dying 
before  the  day  of  payment,  it  lapsed  to  sink  into  the  inheritance 
for  the  benefit  of  the  heir,  according  to  the  established  rule  of  a 
Court  of  Equity. 

In  order  to  make  the  portion  originally  payable  out  of  the  real 
estate,  his  Lordship  must  have  considered  that  such  was  the  tes- 
tator^s  intention,  as  appeared  fix>m  the  direction  given  respecting 
the  mortgage,  the  effect  of  which  was  to  fix  the  land  with  the 

(6)  2  Vem.  92.  5.  C,  approved  by  Lord  Hardwichej 

(c)  2  Yern.  416 ;  Pre.  Ch.  140,      in  BeynitfA  v.  Martmy  3  Atk.  395. 
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LegMy  or  |Nirw  amcmnt  of  the  portion  under  any  ciiciimstances.  For  if  the 
^^"^ii^^at  P®^^^^^  ^^^  applied  in  exonerating  the  real  estate  of  the 
ftitaratime.  mortgage  the  portion  was  to  be  substituted  in  the  place  of  the 
c  tiwrent."'  ^^^^9  ^^»  if  the  debt  was  paid  out  of  the  lands^  then  the  pemnal 
fiind^  to  the  extent  of  the  3,000^1,  which,  in  the  ordinary  adminis- 
tration of  assets^  was  first  liable  to  exonerate  the  real  estate  of  the 
debt,  being  saved  to  the  personal,  would  amount,  in  substance,  to 
the  application  of  so  much  of  the  real  proceeds,  in  dischaige  of 
the  portion.  Hence,  the  portion  being  solely  payable  out  of  the 
land  to  the  daughter  at  twen^-one,  her  death  under  that  age 
necessarily  occasioned  a  lapse  of  it  in  &vour  of  the  heir,  according 
to  the  rule  before  mentioned;  a  rule  founded  upon  this  reason, 
as  expressed  by  Lord  Hardwiche  to  the  following  effect:  ''I  have 
often  heard  it  said,  that  tbe  reason  why  legacies,  &c.  chaiged  on 
land,  payable  at  a  fiiture  day,  shall  not  be  raised  if  the  lq;atee 
die  before  the  day  of  payment,  though  it  is  otherwise  in  the  case 
of  a  charge  on  the  perscmal  estate,  is  this,  that  the  hdr  is  a 
favourite  with  a  Court  of  Equity,  and  ought  to  have  the  prefer* 
ence  of  the  representative  of  a  legatee;  and  likevnse,  that  the 
Court  will  go  as  fiur  as  it  can  in  keeping  the  real  estate  entire, 
and  as  firee  fix)m  incumbrances  as  possible.  But  I  think  the 
Court  has  never  gone  upon  such  reason,  but  the  true  reason  I 
take  to  be,  that  the  Court  will  govern  itself  so  far  as  is  consistent 
with  equity,  by  the  rules  of  the  common  law.  In  the  instance  of 
personal  estate,  the  rule  is  the  same  here  as  in  the  civil  law,  that 
there  may  be  uniformity  of  judgments  in  the  different  Courts; 
but  in  the  case  of  lands,  the  rule  of  the  common  law  has  always 
been  adhered  to:  as  suppose  a  person  should  covenant  to  pay 
mcmey  to  another  at  a  future  day;  if  the  covenantee  die  before 
the  day  of  payment,  the  money  is  not  due  to  his  representa- 
tive" {dy 

Similar  to,  and  upon  the  authority  o^  the  last  case.  Sir  Jo$epk 
JehyU  determined  that  olJefmbufs  v.  Looks  (e),  in  which  a  testa- 
tor, having  two  sons  named  Richard  and  Thomas,  and  beii^ 
seised  in  fee  of  the  manor  of  Blachacre  (which  was  in  mortgage), 
devised  1,00021  to  Thomas  (then  a  year  old),  to  be  paid  to  him  at 
twen^^ne  out  of  that  manor:  with  a  power  to  the  executor,  by 
selling  timber,  to  raise  money  in  aid  of  his  personal  estate,  to 
pay  debts  and  legacies.  Thomas  died  about  the  age  of  two 
years,  and  Richard  at  the  age  of  six;  upon  which  the  manor 
devolved  to  the  uncle.     The  question  was,  whether  the  adminis- 


(4)  1  Alk.  4S6.  (tf)  2  P.  Wmi^  276. 
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tratrix  of  Thomcis  was  entitled  to  the  portion ;  and  the  Court  l^egauy  or  por. 
decided  in  the  negative,  as  Thomas  died  before  twenty-one,  and  ^^°?^^ 
the  portion  was  payable  only  out  of  the  lands;  but  ^ir  Joseph  future  time. 
•/SsAyff  observed,  ''that  were  the  legacy  chargeable  on  the  personal,  'contbgimtr" 
as  well  as  the  real  estate,  then  so  much  thereof  as  the  personal 
fimd  would  extend  to  pay,  should  go  to  the  executors  or  adminis- 
trators of  the  child.*' 

Upon  the  strength  of  the  two  last  authorities,  Lord  Rug 
determined  the  case  of  die  Duke  of  Chahdos  v.  Talbot  (f)  :  a 
case,  where  both  the  real  and  personal  funds  were  charged  widi 
the  payment  of  legacies,  and  resort  was  necessary  to  be  nuide  to 
the  real  estate  in  aid  of  die  personal. 

There,  Sir  T  Ddeman  bequeathed  to  his  nephew  Tlumias 
600L  payalk  at  the  age  of  twenty-five.  He  also  devised  his  real 
estates  to  trustees,  chaiged  widi  the  payment  of  debts  and  legaciesm 
Thomas,  having  survived  the  testator,  died  at  the  age  of  sixteen. 
From  the  state  of  the  real  and  personal  assets,  it  became  necessaiy 
for  die  Court  to  determine,  whether  all  or  what  proportion  of  the 
60021  was  to  be  paid,  regard  being  had  to  die  circumstance  of  the 
legatee  not  having  lived  to  the  age  of  tvrenty-five:  and  the 
Court  decided,  that  so  much  of  the  legacy  as  was  to  affect  the 
real  estate  failed  by  the  death  of  Thomas  under  twenty-five ;  and  • 

that  such  part  of  it  as  the  personal  estate  was  sufficient  to  answer 
vested  in  the  legatee,  and  was  transmissible  to  his  personal  repre- 
sentative. Lord  King  observed  upon  this  occasion,  diat  there 
was  no  difference  where  the  real  as  well  as  the  personal  estate 
were  chaiged :  for  in  such  case,  so  fio*  as  the  executor  or  admin- 
istrator cliumed  out  of  the  latter  fimd,  he  should  succeed,  accord- 
ing to  the  rule  of  the  Ecclesiastical  Court  (g\  in  which  those 
things  were  determinable,  even  although  the  in&nt  legatee  died 
before  the  time  of  payment ;  but  that  so  far  as  the  legacy  was 
charged  upon  die  land,  so  fiir  should  it,  upon  the  l^;atee  dying 
before  the  money  became  payable,  sink ;  a  rule,  which  having  of 
late  universally  prevailed,  whether  the  legatee  were  a  ckUd  or  a 
stranger,  it  would  be  of  the  most  dangerous  consequence,  and 
disturb  a  great  deal  of  property  to  break  into  it" 

Lord  Hatdunche  acknowledged  the  force  of  these  observations 
on  a  subsequent  occasion.  His  Lordship  said,  ''  he  thought  it 
very  extiaordinary,  that  when  the  r^al  estate  was  only  an  auxiliary 


(/)  2  P.  Wins.  602,  612,  and  see      ment,  where  the  portions  were  se- 
Be  UudsoM^  1  Dru.  6,  and  ReiUy  t.      cored  by  a  term. 
Fitzgerald,  lb.  122,  a  ease  of  settle-         (^r)  See  last  Chi^rter,  seet  n. 
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Legacy  or  por-  fund  to  the  personal,  it  should  be  chargeable  in  a  different  man- 

ewroTSn^^  at  a  ^®'»  ^^^  ^^^  ^  liable  to  the  same  rules  and  determinations  as  the 

fiitnrc  time,      primary  security,  the  personal  estate.     But  he  found  the  resolu- 

CofitingoQt.    tions  so  strong,  that  there  yras  no  di£Perence  between  a  charge 

on  the  real  estate  only,  and  a  change  upon  the  real  and  personal 

property,   that  he  could  not  make  a  contrary  determination/ 

His  Lordship,  therefore,  acted  upon  the  preceding  authorities  in 

the  following  instance : 

In  Prawse  v.  Abingdon  {h\  Mr.  Comptan,  after  directing  his 
trustees  and  executors  to  sell  part  of  his  real  estate,  towards 
satisfiustion  of  debts,  and  to  stand  seised  of  the  remainder,  upon 
trust,  by  the  means  mentioned  in  his  will,  to  pay  all  his  debts 
and  leffodes,  remainder  to  the  use  of  Mrs.  Abingdon  for  life,  &c. 
gave  to  his  nephew  Thomas  Prowse  a  legacy  of  5Q0L  to  be  paid 
at  twenty-K>ne  or  marriage.  Thomas  never  married,  and  died 
*  under  twenty-one ;  and  it  became  necessary  to  resort  to  the  real 
fund  charged  with  debts  and  legacies,  for  payment  of  the  legacy 
of  600JL,  if  the  administrator  of  J%omas  were  entitled  to  receive 
it,  notwithstanding  the  death  of  the  latter  during  infimcj.  But 
Lord  Hardwicke  was  of  opinion  against  the  claim,  upon  the  prin- 
ciple, that  as  Thomas  died  under  twenty-one,  he  did  not  take  a 
vested  interest  in  the  money,  so  far  as  concerned  the  real  estate. 
A  court  of  ^  the  last  case,  it  was  attempted  to  induce  the  Court  so  to 

eqaitv  will  not   fnarshol  the  real  and  personal  assets  as  to  confine  the  creditors  to 

marsbal  anets  ^ 

to  preaerve  a  the  former,  in  order  that  sufficient  of  the  latter  might  be  left  to 

to  cDtHieti^e  t^^^^^^i^  ^®  l^g^^y;  in  which  event,  tlie  administrator  of  Thonuu 

administrator  would  have  been  entitled  to  the  money  as  being  payable  out  of 

legatee,  who  ^^  personal  estate.    Lord  Hardtoieke,  however,  was  of  opinion, 

f^^  th°^^  !d  ^^  ^^  point  so  raised  could  not  be  mamtained ;  for  the  rule  of 

estate  in  con-  thus  marshalling  the  assets  only  applies,  where  it  is  proper  to  be 

in3ec*8^tb,  do^®»  ^  the  time  the  legacy  first  takes  place,  and  not  where  it  is 

before  the  time  owing  to  a  fuct  wiiich  happens  subsequently  to  the  death  of  ike 

\^S^  '^  textaJtar,  and  to  a  mere  accident,  as  the  death  of  the  legaliee  before 
twenty-one. 

The  fund  beinff      "^^  °®^^  <^>^  '^  <^  authority  that  a  gift  of  interest,  until  the 
real  the  gift  of  Wacv  be^me  due,  will  not  vest  the  principal;  but  that  if  the 

the  interest  will   ,'',.,    ^         .  ^  , '^  *         .«    •   i    .  x. 

not  Test  the       legatee  die  before  time  of  payment,  the  money  will  sink  into  the 
i«g^-  real  estate. 

In  Gawkr  v.  Standerwieke  (i),  at  the  Bolls,  16th  Nooember, 
1787,  legacies  were  given  to  in&nts  out   of  lands  (chaiged 

(k)  1  Aik.  482,  and  see  Van  v.         (0  1  Bro.  C.  C.  106,  in  a  note  to 
Clark,  Ibid.  5 10.  Oreem  v.  Pigct. 
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generally  ^nth  debts)  payable  at  twenty-one,  with  interest  at  three  Logtcy  or  por- 
per  cent     One  of  the  uifimts  having  died  before  that  age,  Lord  ^^^5^^^\* 
Kenyan  after  great  consideration,  decreed,  that  the  l^acy  of  the  future  time. 
deceased  child  was  not  to  be  raised.  Contingent. 

The  last  case  which  we  shall  cite  is  Harrison  v.  Naylor  {k), 
Mr.  NayloT  bequeathed  6,00021  to  his  natural  daughter  EUza- 
beth,  and  3,0002.  to  his  unborn  child,  to  be  paid  to  them  respec- 
tively at  twenty-one ;  and  he  directed  those  legacies  to  be  collected 
and  raised  in  the  manner  and  by  the  means  thereinafter  painted  out 
and  explained.  lie  then  ordered  his  executors  to  invest  his 
residuary  personal  estate  in  Bank  stock,  and  to  lay  it  out  in  the 
purchase  of  a  freehold  estate,  which  he  devised  to  his  natural  son 
as  therein  mentioned.  The  testator,  after  providing  out  of  the 
rents  a  maintenance  for  his  children,  directed  his  executors  to 
apply  ^^  the  residue  of  the  rents  and  profits  of  the  said  estate  to 
the  purpose  of  raising  and  providing  the  legacies  thereby  given 
to  his  said  natural  children;  and  if  the  said  rents  and  profits 
proved  insufficient,  then  he  made  the  estate,  so  to  be  purchased, 
chaigeable  with  the  payment  thereoC"  The  child,  who 'was 
unborn  at  the  date  of  the  will,  died  an  infant,  to  whom  adminis- 
tration was  obtained  by  authority  of  a  sign  manual:  and  the 
question  was,  whether  the  administrator  was  entitled  to  the 
3,00021,  as  the  legatee  died  before  the  time  of  payment  ?  From 
the  peculiarity  of  the  bequest,  Lord  Thurlow  at  first  doubted 
whether  this  was  not  a  mere  personal  l^^cy ;  but  he  was  finally 
of  opinion  that  it  was  payable  out  of  land,  for  such  the  remduaiy 
estate  was  to  be  considered.  His  Lordship  observed,  that  the 
testator,  having  referred  to  the  manner  in  which  the  l^acy  was 
to  be  raisedy  provided  for  the  payment  of  it  out  of  hb  real  estate; 
and  that  the  moment  the  residue  ought  to  be  laid  out  in  land,  it 
was  to  be  conridered  as  a  real  fiind,  and  therefore  within  the 
eomnwn  rtde. 

Such  is  the  general  rule  in  regard  to  the  vesting  of  legacies  or 
portions  primarily  given  out  of,  or  secondarily  made  chaiges  upon, 
real  estate.  But  Courts  of  Equity  have  allowed  and  established 
exceptions  to  it  in  particular  instances;  as,  when  the  condition 
annexed  to  the  legacy  or  portion  had  respect  to  the  circumstances 
of  the  estate,  and  not  to  the  person  of  the  legatee.  In  those  cases 
they  have  considered,  that  a  benefit  was  at  all  events  intended 


(A)  3  Bro.  C.  C.  108 ;  2  Cox,  247,      Louman,  Ibill.  135 ;  Battm  v.  Wattg, 
S.  C,  and  see  Phipps  v.  Lord  Mtd*     8  Beav.  97. 
grave^  8  Vet.  613;   also  Pearce  v. 
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Legacy  or  por-  ^r  the  legatee,  and  that  the  time  of  payment  alone  was  deferred, 
tion  payable      ^tj^  ^  yi^w  to  the  convenience  of  the  estate,  and  not  to  prevent 

out  of  land  at  a    ,      ,  -  .  m  ^         -^  •  j 

future  time.       l3ie  legacy  ikx)m  sooner  vesting.     These  exceptions  it  is  proposed 
"Wlken  TcstedT   to  consider  under  the  following  title: 

Sect.  II.  When  pa3nnent  of  a  Legacy  or  Portion  is  not 
postponed  on  account  of  the  age  of  the  Legatee  or 
Child,  but  in  regard  to  the  convenience  of  the  person, 
or  the  circumstances  of  the  estate  charged  with  it. 

ExoeptioD  to         An  instance,  where  such  a  postponement  of  paying  a  legacy  or 
tbo  rale  that     portion  will  not  prevent  its  vesting,  may  be  thus  supposed.     If 
^e  out  of       lands  be  devised  to  A.  for  life,  the  remainder  to  B.,  chaiged  widi 
J^^^l     a  legacy  or  portion  for  C.  upon  the  death  of  A. ;  and  in  this  and 
until  the  times   similar  cases,  although  C  happen  to  die  before  A.,  yet  his 
Sblnr^ymrait   personal  representative  will  be  entitled  to  the  legacy;  becaoae 
the  interest  in  it  is  vested  in  C.  at  the  death  of  the  testator,  the 
time  of  payment  being  only  deferred  for  the  benefit  of  A»  until 
JS.  came  into  possession  of  the  estate.     The  real  property  is  not 
(as  in  the  instances  produced  in  the  last  section)  merely  created  a 
fund  for  the  payment  of  the  legacy  or  portion  to  C.  at  a  future 
pAiod  on  account  of  his  age  and  unfitness  to  receive  it  sooner, 
but  the  estate  is  devised  in  remainder  equally  for  the  benefit  of 
B.  and  C ;    the  interests  of  B.  and  C*  vest  together,  for  the 
testator  intended  to  divide  the  estate  between  them.     B.  was  to 
take  the  estate  minus  in  value,  by  so  much  as  the  legacy  or 
portion  to  C  amounted  to.    It  will  appear  fix>m  the  authorities 
below  stated,  that  in  determining  cases  according  to  this  distinc- 
tion, the  Court  of  Chancery  has,  in  several  of  them,  laid  parti- 
cular stress  on  the  fiu;t,  that  the  charge  of  the  legacies  upon,  the 
land  was  not  merely  eqtdtabk  but  Ugaly  and  would  have  enabled 
the  representatives  of  the  l^tee,  who  died  before  the  time  of 
payment,  to  recover  the  money  in  a  Court  of  Law. 
Caaei.  The  first  case,  where  a  legacy,  payable  out  of  the  real  estate  at 

*  a  future  time,  was  determined  to  be  vested  before  the  arrival  of 

that  period,  was  King  v.  Withers  (2),  in  which  Mr.  WHhers 
bequeathed  to  his  daughter  Mary^  at  twenty-one  or  marriage, 
2,500JL,  declaring  that  if  his  sou  Charles  should  die  without  issue 
male  then  living,  or  which  might  be  afterwards  born,  itfoiy  should 
receive  an  additional  sum  of  3,60021  at  twenty-one  or  marriage. 

(I)  Forreit,  117 ;  Decree  affirmed  by  the  House  of  Lords,  3  Bro.  FlurL 
Ca.  la^,  8vo.  ed. 
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But  if  the  contingency  of  his  son's  death  did  not  happen  before  jiegacyorpoN 
Mary  attained  twenty-one  or  married,  she  teas  nevertheless  to  be  ^^^J^^\i^  ^ 
paid  the  3,50021  whenever  his  smi  died.    The  testator  then  devised  iutare  time, 
his  real  estate  to  his  son  in  tail,  remainder  to  his  brother  in  fee ;    Wboi  Teited 
and  charged  that  estate  with  the  payment  of  the  d,500il,  '*  when- 
ever it  should  become  due  and  payable^"  directing  in  case  of 
fidlure  of  issue  of  his  son,  that  Mary^  her  heirs  or  assigns,  should 
join  in  a  surrender  of  some  copyholds  to  the  use  of  his  brother, 
or  the  bequest  of  the  3,500il  was  to  be  void.     Mary  having 
attained  twenty-one,  died  before  her  brother,  who  also  died 
without  male  issue,  and  the  3,5002L  was  claimed  by  her  adminLs* 
trator.     The  question  was,  whether  the  money  was  to  be  raised 
out  of  the  land,  the  personal  estate  being  deficient?    which 
depended  upon  this;  whether  such  an  interest  in  it  vested  in 
Mary^  as  to  be  transmissible  to  her  personal  representative, 
although  she  died  before  the  period  when  it  was  made  payable ;     . 
and  Lord  Talbot  decreed  in  the  affirmative. 

The  decree  appears  to  have  been  founded  upon  the  principle, 
that  the  time  of  payment  was  merely  postponed,  in  favour  of 
Charles  and  his  issue,  and  not  in  respect  of  the  age  or  person  of 
his  sister,  who  was  to  receive  the  3,5()0£  whenever  Charles  died 
without  issue.  The  remainder  to  the  brother,  and  the  charge 
upon  it,  vested  at  the  same  instant  It  was  as  much  the  intention 
of  the  testator  that  Mary  should  have  the  3,50021,  as  that  the 
brother  should  succeed  to  the  estate ;  and  it  clearly  appeared  that 
the  testator  meant. to  increase  his  daughter's  provision,  in  the 
event  of  Charles'^  death  without  issue.  It  is  therefore  obvious, 
that  thb  case  is  an  exception,  upon  sound  principle,  to  the  rule 
stated  in  the  preceding  section. 

The  last  case  was  followed  by  JStUchins  v.  Foy  (m),  where  the 
testator  devised  his  real  and  personal  estates  to  Thomas  Seal  for 
life,  remainder  to  his  children,  remainder  to  his  sister  Martha  for 
life,  remainder  to  John  Seal  for  life,  and  afterwards  to  his  children^ 
with  remainder,  as  to  a  moiety  of  the  real  estate,  to  the  defendant 
Foy  in  fee,  *^ paying  out  of  it,  when  it  falls  60021 ;"  50/.  of  which 
he  gave  to  Margaret^  a  daughter  of  his  sister  Martha.  Margaret 
died  before  Thomas  Beat,  and  the  remainder  to  Foy  having  come 
into  possession,  Margarets  administrator  claimed  the  5021 ;  con- 
tending that  she  took  a  vested  interest  in  that  sum  at  the  death 
of  the  devisor,  which  entitled  her  personal  representative  to 
receive  it;  and  so  the  Court  determined. 

(m)  Com.  Rep.  716, 728. 
VOL.  1.  U  U 
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Legacy  or  por-      The  reasons  for  such  decision  were  these :  First,  because  the 

ouT^itiS^at  a  '^^^^r  to  Fey  and  the  50i  out  of  it,  vested  immediately  upon 

fatare  time.      the  demise  of  the  testator;  and,  secondly,  because  the  estate  and 

When  vested,   the  charge  upon  it  passed  together,  so  that  the  devisee  took  the 

estate  cum  enere;  for,  since  it  was  the  testator's  intention  that  Foy 

should  have  the  estate,  it  was  as  much  his  intention  that  Fay 

should  pay  the  money  out  of  it,  when  the  possession  came  to  him, 

and  the  word  ^ paying^  clearly  showed  the  intent  of  the  testator, 

that  Fay  should  not  have  the  land  unless  he  paid  the  money. 

So  in  Lowihi^  v.  Condon  (n),  a  case  maturely  considered  by 
Lord  Hardwickey  in  which  Mr.  Condany  having  a  son,  and  alao 
two  daughters,  Isabella  and  Dianoj  bequeathed  to  each  daughter 
500JL  to  be  raised  and  paid  out  of  the  rents,  or  by  sale  or  mort- 
gage of  specific  lands  immediately  after  his  death,  together  with 
interest  firom  that  period  until  the  legacies  were  paid  to  them, 
*'or  their  respective  executors,  administrators,  or  assigna"  The 
testator  furthei'  gave  to  each  daughter  1,000JL  to  be  raised  waA 
paid  *' immediately  after  the  decease  of  his  wife,"  by  the  means 
before  mentioned,  with  interest  firom  the  wife's  death  until  the 
money  was  paid  to  them,  '^or  their  respective  executors,  adminis- 
trators, or  assigns :"  and  the  testator  dedaied,  that  if  either 
daughter  died  before  him,  the  survivor,  her  executors,  administra- 
tors, and  assigns,  should  receive  the  whole  of  the  l^acies;  and 
in  such  case,  the  pari  of  the  daughter  so  dying  should  not  cease,  or 
sink  into  the  estate  for  the  benefit  of  the  heir,  but  should  remain  and 
be  raised  for  the  ben^  of  the  survioing  daughter,  Diana,  after 
surviving  the  testator,  died  during  the  life  of  her  mother,  and 
DiancC^  husband  claimed,  as  her  administrator,  to  have  the  1,00(ML 
raised  out  of  the  real  estate,  the  mother  being  dead;  a  claim 
'  which  depended  upon  this,  whether,  notwithstanding  Diana  died 
before  her  mother,  the  period  when  the  l^acy  was  to  be  raised, 
she  took  such  an  interest  in  it,  as  was  transmissible  to  her  penonal 
representative;  and  Lord  Hardwieke  decided  in  the  aflSrmative. 

In  pronouncing  judgment  in  the  last  case,  Lord  Hardwieke 
adverted  to  the  distinction,  before  mentioned,  where  the  time  of 
paying  a  legacy  is  postponed,  in  consequence  of  the  drcumstaneeM 
of  the  estate,  and  not  in  consequence  of  the  eircumstanees  of  the 
legatee.  But  it  was  unnecessary,  in  the  present  instance,  to  rely 
alone  upon  that  distinction,  in  order  to  give  vested  interests  to 
the  daughters;  for  his  Lordship,  as  he  declared,  founded 


(n)  2  Atk.  127;  see  also  Pool  v.      lipwHy  3  MyL  &  E.  257;  Browm 
Terry,  4  Sim.  294 ;  Mwrkm  v.  Phil-      Wooler,  2  To.  &  Coll.  (C),  1S4. 
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opinion  principally  upon  the  clause  in  the  will,  providing  against  Legacy  or  poN 
lapse,  if  either  daughter  died  before  the  testator;  from  which  he  **°"  payable 
drew  the  conclusion^  that  the  testator's  having  shown  so  decided  future  time. 
an  intention  to  prevent  the  legacy  fiY>m  sinking  into  the  land^   when  vested. 
upon  the  happening  of  the  event  just  mentioned,  afforded  a  very 
powerful  reason  for  inferring  that  he  did  not  mean  it  to  sink  into 
the  estate,  if  the  daughters  survived  him.    Lord  Hardwicke  was 
therefore  of  opinion,  that  the  clause  alluded  to  afforded  a  plain 
indication  of  the  testator's  intention,  that  his  daughters  should 
have  their  legacies  at  all  events,  totally  independent  of  the  accident 
of  theur  dying  during  the  life  of  their  mother. 

The  dame  Judge  made  a  similar  decision  in  Eme$  v.  Hancock  (o), 
which  in  circumstances  differs  from  the  preceding  authorities 
stated  in  this  section.  There  Mr.  Hancock  devised  his  copyhold 
estate  to  his  wife  for  life,  remainder  to  his  son  iS^A^n  until  his 
grandson  Thonuu  attained  the  age  of  twenty-three;  at  which 
time  he  gave  the  property  to  Thoma»  in  fee,  on  condition  that  he, 
his  heirs  or  assigns,  paid  or  caused  to  be  paid  to  his  grand'^ 
daughter  EUzabetK  6021  toiihin  two  years  after  his  attaining 
twenty-three;  but,  if  he  {Thomas)  happened  to  die  without  issue, 
then  the  testator  devised  the  copyhold  to  his  son  Stephen  in  fee, 
on  condition  of  paying  100/.  to  JStizabeth,  unthin  one  year  etfier 
he  enjoyed  the  estate  under  the  last  devise;  and  upon  de&ult 
in  payment  by  Stephen  or  Thomas  of  the  6021  a  right  of  entry  on 
the  estate  was  given  to  Elizabeth  her  executors  and  administrators* 
EUzabethy  after  surviving  the  testator,  married  the  plaintiff,  and 
lived  till  after  her  brother  Thomas  arrived  at  the  age  of  twenty* 
three,  but  died  before  the  expiration  of  the  two  years  after 
Thomas  attained  that  age.  The  question  was,  whether  the 
plaintiff,  Ehzabeth^s  personal  representative,  was  entitled  to  the 
legacy ;  and  Lord  Hardwicke  determined  in  his  fkvonr. 

The  case  of  King  v.  Wither Sy  before  stated  (p),  is  a  direct 
authority  for  the  vesting  of  the  interest  in  Elizabethf  notwith-» 
standing  she  did  not  survive  the  two  years  after  her  brother 
TTiomas  attained  his  age  of  twenty-three#>  Lord  Hardwicke 
observed,  ^*  that  the  testator's  appointing  two  years  after  TTunnas 
attained  twenty-three,  for  raising  the  6021,  seemed  to  be  done 
merely  ybr  the  convenience  of  the  estate  J*  But  his  Lordship  chiefly 
relied  upon  the  tide,  which  Elizabeth^  and  her  executors  or 
administrators,  had  at  law,  under  the  will,  to  recover  the  money. 


(o)  2  Atk.  507.  (;>)  Ante,  p.  656. 

U  U2 
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Legacy  or  por.  The  devise  operated  as  a  conditional  limitation  (;);  and^  in 
oa"<S^£d  at  a  ^^^'^^^  ^^  payment,  she  or  her  personal  representatives  might 
future  time.  have  entered  upon  the  estate  (r).  The  death  oi  Elizabeth  within 
When  Tested,  the  two  years  was  at  law,  neither  the  breach  of  any  condition  nor 
an  excuse  for  withholding  the  60£  But  the  condition  for  pay- 
ment of  it  subsisted  after  the  testator's  death,  for  the  breach 
of  which,  the  plaintiff,  as  administrator  of  Elizabeth^  had  a  legal 
remedy.  Such  being  the  right  of  the  plaintiff  at  law  to  die 
xnoney,  a  Court  of  Equity  would  neither  deprive  him  of  it,  nor 
refuse  to  grant  relief  merely  because  he  had  a  legal  title;  for  the 
consequence  of  such  refusal  would  have  been,  that  if  the  plaintiff 
obtained  a  judgment  in  ejectment,  the  defendant  might  have 
come  into  equity  for  a  redemption  upon  payment  of  the  60/1 ; 
a  circuity  and  multiplication  of  suits  which  the  Court  always 
Bvoids  («).  For  these  reasons,  Lord  Hardwtche  ordered  the  money 
to  be  raised  and  paid  to  the  plaintiff. 

The  next  case  nearly  resembles  the  last,  and  is  another  instance, 
where  the  charge  on  real  estate  was  legaly  and  not  mereXj  equitable^ 
as  in  several  of  the  cases. 

In  Skarman  v.  Collins  (f),  Mr.  Collins  bequeathed  to  each  of 
his  daughters,  Mary  and  Ann,  300/1,  to  be  paid  to  them  when  his 
son  John  attained  the  age  of  twenty-six,  without  intermediate 
interest;  and  he  charged  the  two  legacies  upon  his  real  and 
j)ersonal  estates,  and  gave  to  the  legatees  a  rightof  entry  upon  the 
realty,  to  hold  until  the  money,  with  interest  fix>m  the  time  it 
became  due,  was  pdd ;  and  after  such  payment,  he  devised  the 
real  estate  to  his  son  John  in  fee ;  who  attained  the  age  of  twenty- 
six,  but  Ann  and  Mary  died  before  John  attained  that  age,  they 
having  first  arrived  at  the  age  of  twenty-one.  One  of  them 
married  and  left  children;  the  other  died  upmarried,  and  be- 
queathed her  legacy  to  her  sister;  whose  husband  and  two 
children  claimed  both  legacies,  though  each  sister  died  before 
their  brother  John  attained  the  age  of  twenty-six  ;  and  Lord 
Hardwiche  decreed  in  their  favour,  notwithstanding  it  should  be 
necessary  to  resort  to  the  real  estate,  in  aid  of  the  personal  fond, 
which  was  first  applicable  to  those  demands. 

We  here  observe  the  uniformity  of  principle  which  pervades 
this  and  the  preceding  cases.  It  is  obvious  that  the  time  of 
paying  the  legacies  of  300/1  was  merely  postponed,  to  prevent  the 
burthen  of  interest  &lling  upon  the  estate  of  John,  until  he 

(7)  See  2  Bla^k.  Com.  \6S.  (s)  Ibid. 

(r)  3  Atk.  822.  (0  3  Aik.  319. 
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attained  the  age  of  twenty-six  ;   and  when  the  testator  bad  given  Legacy  or  por- 
this  express  reason  for  the  postponement,  it  would  have  been  a  ^^  ?^/*  j* 
very  unnatural  construction,  to  infer  that  the  daughters  or  their  future  time. 
representatives  should  lose  the  legacies,  because  the  former  hap-    When  Tested, 
pened  to  die  before  John  attained  the  above  age.     The  legacies, 
therefore,  vested  in  each  daughter,-  the  payment  being  deferred 
for  the  conveniency  of  the  estate,  and  not  in   respect  of  the 
circumstances  of  the  legatees.     Besides  the  daughters  and  their 
personal  representatives  had  the  same  legal  title  to  recover  the 
legacies,  as  EUzabeth  Srrncock  and  her  representatives,  in  the 
case  of  Ernes  v.  Hancock;  a  circumstance  upon  which  Lord  Hard" 
wicke  placed  reliance,  in  pronouncing  his  judgments  in  both 
cases. 

The  observations  that  have  been  made,  also  apply  to  the  case 
of  Hodgson  v.  Bawson  (u ),  in  which  Mr.  HolUns  devised  part  of 
his  real  estate  to  his  mother  for  life,  with  remainder  to  fFUSam 
Bawson  and  his  heirs,  he  and  they  paying  out  of  it  Ixodes  to 
several  persons;  the  sums  to  be  paid  within  twelve  months  next 
after  the  mother^s  decease;  and  he  charged  the  estate  with  them 
accordingly.  The  mother  entered  upon  the  estate,  and  a  month 
after  her  death,  B.  a  legatee  of  100/.  died,  whose  personal  repre- 
sentatives claimed  the  money,  although  B.  did  not  survive  the 
mother  a  twehemonth;  the  period  appointed  for  its  payment. 
Yet  Lord  Hardwiche  determined  that  they  were  entided  to  the 
legacy;  1st,  because  the  estate  was  liable  at  law  to  the  payment 
of  the  legacies ;  the  devise  to  WilUam  being  a  condition  of  which, 
if  broken,  the  testator's  heir  might  take  advantage  by  entry, 
but  who  would  hold  the  estate  under  the  charge  in  the  will, 
subject  to  the  legacies;  2ndly,  because  the  remainder  and  the 
chaise  upon  it  vested  at  one  and  the  same  instant,  it  having  been 
equally  the  intention  of  the  testator,  that  the  legacies  should  be 
paid,  as  that  the  remainderman  should  have  the  estate;  and 
lastly*  because  the  postponement  of  paying  the  legacies,  till 
twelve  months  after  the  mother's  death,  was  not  intended  to 
suspend  the  vesting,  but  merely  as  an  allowance  of  a  reasonable 
time  to  the  devisee  in  remainder,  after  the  estate  came  into 
possession,  to  make  the  payments  charged  upon  it 

Similar  to  the  last  case  is  TunstaU  v.  Brachen  (or),  where  the 
testator  devised  an  estate  to  one  of  his  sisters  and  co-heiresses, 


(tt)  1  Yes.  aen.  44,  and  see  Wilson     Wms.  172. 
Y.  Spencer^  itated  bj  Lord  Hard*         (x)  AmbL    167^  more  fully  re* 
iriofte  in  this  case,  Ibid.  48,  and  a  P.     ported  1  Bro.  C.  C.  124,  in  a  note. 
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Legacy  or  por*  paying  lOOJL  a  year  to  his  wife  for  life,  and  wUhin  hoehe  months 

^uT  ?7^*  It    ^'^  ^^  toifB^s  death  to  pay  several  legacie&    Some  of  the  legatees 

future  time.      who  survived  the  testator,  died  before  his  wife ;  and  Lord  Hardr 

When  Tested,   tdche  held  that  they  took  vested  interests,  which  entitled  their 

personal  representatives  to  payment  of  the  money;  upon  the 

principle  that  the  time  of  payment  was  only  deferred  for  the 

convenience  of  the  estate,  and  that  the  rights  of  the  l^atees  were 

not  merely  equitable,  but  available  at  law. 

So  in  Embrey  v.  Martin  (y),  Mr.  Neaban  devised  his  fi«eh<M 
estates  to  his  son  John  in  tail,  remainder  to  his  daughter  Jhrudenee 
in  tail,  remainder  to  his  daughter  Elizabeth  for  life,  remainder  to 
her  son  John  Trigg  in  fee,  upon  condition  that  he  paid  to  his 
sister  Mrs.  Embrey^  \QOh  at  or  soon  after  his  being  possessed  of 
the  premises;  and  for  non-payment,  the  estates  should  be  to 
Mrs.  Embrey^  &c  John,  Prudence^  and  EUzabethy  being  dead, 
Mrs.  Embrey  died,  but,  during  the  life  of  one  of  the  persons  last 
named ;  and  the  remainder  in  fee  in  the  testator's  estate  having 
become  vested  in  possession,  the  question  was,  whether,  as 
Mrs.  Embrey  died  before  the  l^acy  was  payable,  the  plaintiff,  as 
her  executor,  was  entitled  to  have  it  raised  out  of  the  real  estates 
devised  in  remainder  to  John  Trigg  f  and  Lord  Hardwidte 
determined  in  the  affirmative. 

It  is  observable  in  the  last  case,  that  payment  of  the  legacy  was 
merely  postponed  until  the  devisee  came  into  possession  of  the 
estate  charged  with  it  The  conveniency  of  the  devisee  was  the 
sole  motive  for  the  deferring  the  raising  of  the  money,  which  was 
intended  by  the  testator  to  be  received  by  the  legatee  or  his 
personal  representatives,  whenever  the  remaindermaa  became 
possessed  of  the  fund  out  of  which  it  was  to  be  paid.  Similar  to  the 
four  preceding  cases,  the  legatee  or  her  personal  representatives, 
in  the  last,  were  entitled  to  the  money  at  law;  the  devise  ope- 
rating as  a  conditional  limitation  (z),  which  in  defiuilt  of  the 
money  being  paid  when  due,  authorized*  the  legatee  or  her 
representatives  to  enter  upon  the  estate.  Lord  Hardwid^  there- 
fore, in  ordering  the  lOOil  to  be  paid  to  the  executor  of  the 
legatee,  acted  in  conformity  with  prior  authorities ;  which  were 
acknowledged  and  followed  by  Lord  Camden  in  the  case  of — 

Manning  v.  Herbert  (a),  where  the  testator,  being  entitled  to 
a  &rm  let  to  a  Mr.  Taylor^  also  to  a  dwelling-house,  and  to 
great  and  small  tithes  of  little  value,  devised  to  his  wife  his 
house  and  the  lauds  belonging  to  it,  together  with  his  estate 

(y)  Ambl.  230.  (z)  2  Black.  Com.  155.  (a)  Ambl.  575. 
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in  the  occapation  of  Mr.  Taylor^  directing  that  when  his  son  Legaeyorpor* 

fFaiiam  attained  twenty-one,  his  wife  should  pay  to  miUam  ^"J^^alta 

40L  a  year  out  of  the  lands  in  Taybr's  occupation.    He  then  future  time. 

gaTe  to  his  daughters  Jane  and  EHzabeth,  the  great  and  small    When  vested. 

tithes,  and  expressed  his  will  to  be,  that  fix  months  after  his  mfis 

death  WUHam  should  pay  out  of  the  estate  whicti  was  then  in  the 

occupation  of  Mr.  Tayhr^  600£  to  Jane  and  EUzabeth  in  equal 

shares;  and  in  so  doing  the  testator  gave  the  whole  of  his  real 

estate  to  fViUkan  in  fee ;  but  if  either  Jane  or  EUzoAeth  died 

before^  the  wife,  the  survivoc  was  to  have  the  tithes,  and  only 

40021  out  of  Tayloi^%  lands;  and  in  case  of  non-payment,  a  right 

of  entry  on  those  lands  was  given  to  both  or  either  of  the 

daughters.    Jane,  survived  EUzabethy  but  both  died  before  the 

wife,  and  Janets  administrator  claimed  the  400£,  which  was 

resisted  on  the  ground^  that,  as  she  died  before  the  money  was 

payable,  it  sunk  into  the  estate.    But  LordCatiu&n  was  of 

a  different  opinion,  and  ordered  the  legacy  to  be  pidd  to  the 

administrator  otJane. 

The  foundation  of  Lord  CamdetC^  decree  was,  that  the  legacies 
not  being  made  payable  during  the  life  of  the  wife,  was  merely 
for  her  benefit;  and  that  the  six  months  after  her  death  was 
allowed  for  the  convenience  of  WUHam  ;  in  order  to  enable  him 
to  raise  the  money,  within  a  reasonable  time,  after  he  had 
obtained  possession  of  the  estate.  AH  which  circumstances 
showed  it  to  have  been  the  testator^s  intention,  that  the  sur- 
viving daughter  or  her  personal  representative  was  to  receive 
the  400£  at  all  events.  In  addition  to  this,  the  tides  of  Jane  and 
her  administrator  were  not  merely  equitabk,  but  legal;  a  fiict,  to 
which  Lord  Camdeny  (as  we  have  seen  Lord  Hardunche  to  have 
previously  done)  attached  considerable  importance. 

In  Jeal  v.  J^hener  (ft).  Lord  Apsley  made  a  like  decree,  refer- 
ring to  the  cases  of  Hutchins  v.  Foy^  and  Hodgson  v.  Bawson 
before  stated  (c).  Mr.  Shove  devised  two  houses  to  his  wife  for 
life,  remainder  to  the  defendant  T^hener  in  fee,  he  paying  there- 
out to  Henry  and  Thomas  Thornton  207.  a  piece  toUhin  three 
months  after  the  death  of  his  wife.  The  two  l^atees,  having  sur- 
vived the  testator,  died  before  the  wife,  but  she  being  dead,  and 
Tichener  in  possession  of  the  housesi,  the  personal  representatives 
of  the  legatees  claimed  the  legacies  bequeathed  to  them ;  and 
Lord  Apsley  declared,  that  the  money  vested  in  the  legatees,  so 

(h)  1  Bro.  C.  C.  120,  in  a  note ;  Ambl.  703,  S.  C. 
(e)  Antej  pp.  057,  G61. 
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LegacT  or  por.  as  to  be  transmissible  to  their  personal  representatiTeP5  and  was  a 

^To'Hiii^*  at  a  <^f^^9^  VLipon  the  houses  devised  to  Tichener. 

future  time.  These  cases  were  followed  by  Lord  Bathurst  in  Clarke  y. 

Wben  Tested.  Boss  {d)y  in  which  Mr.  Mason  devised  his  real  estates  to  Joseph 
Mason  for  life,  remainder  to  his  first  and  other  sons  in  tail,  &&, 
with  remainder  m  fee  to  Alexander  WUson;  declaring  that  if 
Alexander  or  his  heirs  should  actually  come  into  possession  of  the 
estates,  under  the  limitations  in  the  will,  he  or  they  should  pay 
to  his  daughter  Catherine  Wilson^  2,000il  (with  which  sum  the 
testator  charged  the  estates),  to  be  .paid  at  the  expiration  of  two 
yearsy  next  after  Alexander  or  his  heirs  should  come  in  possesiunu 
Catherine  married,  but  died  several  years  before  the  remainder 
to  Alexander  came  into  possession;  and  the  question  waa^ 
whether  she  took  such  a  vested  interest  in  the  2,000JL  although 
she  died  before  the  money  was  payable,  as  to  entide  the  peiwm 
claiming  under  her  personal  representative ;  and  Lord  Bathurwt 
was  of  opinion,  that  the  interest,  did  vest  in  Catherine^  and  he 
ordered  the  legacy  to  be  raised,  with  interest,  fix>m  the  end  of 
two  years  after  the  remainder  in  Alexander  vested  in  possesaicxL 

So  in  Kemp  v.  Dcnfg  (e),  Mr*  KcTtq)  charged  his  real  estates 
with  debts,  legacies  and  annuities,  and  devised  his  real  and  pei^ 
sonal  property  to  trustees  to  discharge  them.  After  giving  several 
legacies  and  annuities,  among  which  were  legacies  to  his  wife 
and  to  his  sisters  Jane  Blois  and  Elizabeth  Kemp^  he  ordered  his 
trustees,  if  his  xxe-ph^w  John  Kemp  attained  twenty-one,  to  convey 
the  trust  funds  to  him  in  fee,  subject  to  the  subsisting  debts, 
legacies  and  annuities ;  but  if  his  nephew  died  under  that  age^ 
he  (the  testator)  gave  additional  legacies  to  his  wife,  to  Jane  Blois 
and  to  Elizabeth  Kemp^  directing  them  to  be  paid  within  six  months 
after  his  nephew^s  death  under  twenty-one;  and  he  devised  his  real 
and  personal  estates  to  Mary  Kemp,  &c.  John  Kemp,  the  devisee, 
died  under  age,  but  survived  the  widow,  and  Jane  Blois  and 
Elizabeth  Kemp.  The  question  was,  whether,  as  the  three  last 
persons  died  before  JbAn,  their  personal  representatives  were 
entided  to  the  additional  legacies :  and  the  Court  declared  that 
the  three  legatees  took  Vested  interests,  which  were  transmitted 
to  their  personal  representatives. 

We  perceive  that  all  the  authorities  which  have  been  stated 
are  uniform  in  establishing  the  proposition,  that  where  a  legacy 
is  given  out  of  a  particular  fund,  with  reference  to  the  period 


(d)  2  Dick.  529 ;  1  Bro.  C.  C.  120,  m  notis. 

(e)  1  Bro.  G.  C.  120,  in  noHs. 


Sect,  n.]         payable  out  of  Real  Estate.  665 

when  the  fbnd  shall  vest  in  passessum^  as  for  instance,  when  an  Legacy  or  por- 
estate  is  devised  in  remainder  to  B.  with  a  charge  to  C ;  the  gift  ^"Jf*^^|^  ^ 
amounts  to  a  distribution  of  the  estate  between  B*  and  C    Since  future  time. 
therefore  the  remainder  to  J3.  vests  immediately,  so  does  the  When  Tested, 
charge  for  C     The  cases  also  next  referred  to,  were  all  decided 
upon  this  principle,  and  in  exception  to  the  rule  mentioned  in  the 
beginning  of  the  chapter ;  a  rule  which,  though  at  first  unher^ 
saify  adopted  (/),  was  afterwards  considered  to  be  vety  objec- 
tionable ;  and  in  consequence  was  devised  the  exception  we  have 
been  discussing,  where  the  time  of  payment  referred,  not  to  the 
person  of  the  legatee,  but  to  the  ciretanstances  of  the  estate  (g). 

In  Pauaey  v.  Edgar  (A),  the  testator  devised  his  real  estate  to 
his  wife  for  life,  remainder  to  his  son  Robert  in  tail  male,  with 
remainder  to  his  own  right  heiris ;  upon  condxdon  that  Robert^  or  the 
persons  then  in  possession  of  the  estate,  should  within  six  months 
after  the  death  of  the  wife,  pay  to  his  two  daughters  Mary  and 
Temperance,  600L  a  piece,  and  interest  fix>m  the  wife's  decease, 
with  a  right  of  entry  in  default  of  payment ;  and  although  the 
daughters  died  before  the  wife,  after  surviving  the  testator.  Lord 
BaAurst  determined  that  they  took  tested  interests,  which 
entitled  their  personal  representatives  to  the  legacies. 

Lord  Norihington  pronounced  a  similar  decree  in  Thompson  v. 
Dow  (t),  where  the  testator,  being  seised  of  a  reversion  in  an 
estate  expectant  upon  the  death  of  his  aunt,  devised  the  lands  to 
his  wife  for  life,  remainder  to  Dow  in  fee ;  subject  to  the  pay- 
ment of  200 JL  to  his  daughtef  Elizabeth  six  months  after  his  wifis 
death,  with  a  right  of  entry  in  default  of  payment*  Notwith- 
standing EUzabeth  died  before  the  wife  and  aunt,  his  Lordship 
held  that  she  took  a  vested  interest  transmissible  to  her  personal 
representative. 

These  cases  were  followed  by  the  Court  of  Exchequer  in 
Morgan  v.  Gardiner  (A),  in  which  Mr.  Brice  devised  his  real 
estate  to  his  wife  for  life,  remainder  to  his  daughter  Mary  in  fee, 
charged  with  40021  to  his  four  younger  daughters,  within  one  year 
after  the  death  of  his  wife,  with  interest  from  her  decease.     Two 

(/)  Among  the  cases  determined  Cotton,  1  Atk.  562 ;  HaB  v.  Teny, 

aooording  to  the  general  rule,  and  Ibid.  502,  and  Att.  OeiL  v.  Milner, 

which  seem  to  be  inconsistent  with  8  Atk.  113. 

later  authorities,    are    Taumay  v.  (g)  1  Bro.  C.  C.  123. 

Taunuttfy  Pre.  Ch.  290;    Carter  v.  (h)  Ibid.  192,  in  noHs. 

Bletsoe,  2  Yem.  617  i    Gordon  v.  (0  Ibid.  193,  m  no^. 

Rcofnes,  3  P.  Wms.  134 ;  Bradley  v.  (A)  1  Bro.  C.  C.  194,  m  notU, 
PoweU,   Forrest,   193;    Boyeot  ▼. 
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LegM7or  por-  of  the  youDger  daughters  died  before  the  wifis^  unmarmiL  Mary 
tion  py>ble  too^  the  devisee  of  the  estate^  died  during  the  life  of  the  wife ; 
future  time.  Eud  it  was  determiDedy  that  the  legacies  vested  in  the  yotmger 
meiiT«tted.    daughters,  which  entitled  the  personal  representatiyes  of  those 

who  were  dead,  to  their  proportions  of  the  fiind 

Although  de-        It  is  observable,  that  the  last  case  differs  from  the  preceding 

iTremuDder     authorities,  in  the  drcumstance  of  the  devisee   in  remainder 

die  before        having  died  before  the  determination  of  the  particular  estate. 

still  tbo  cham  This  event,  however,  was  immaterial,  for  Mary^  the  devisee  took 

rem^for^e  a  vested  interest  in  the  lands  liable  to  the  legades,  and  which  she 

ing  a  lien  upon  most  have  paid  had  she  survived  the  tenant  for  life.    The  person 

therefore  claiming  under  her,  who  in  this  instance  was  her  heir, 

necessarily  succeeded  to  the  estate,  subject  to  all  the  claims  to 

which  it  would  have  been  liable  in  the  hands  of  Mary,  had  she 

survived  the  tenant  fer  life,  when  the  remainder  would  have 

vested  in  poBsessi(»i.    In  truth,  the  charge  was  a  lien  upon  the 

estate,  which  it  would  be  bound  to  answer,  into  whose  hands 

soever  it  went 

In  Daxoson  v.  KSkt  (I),  a  case  of  fiequent  reference,  the 
principle  of  the  authorities  before  stated  was  considered  and 
acknowledged.  Mr.  Mitchell  devised  an  estate  to  his  wife  for  life, 
and  if  they  should  have  no  issue,  he  gave  the  estate  to  the 
defendant  ESlet,  charged  vrith  1002.  to  WUUam  JRanscamb,  and 
1001  to  Martha  BaU,  to  be  paid  in  six  numths  after  the  death  of 
his  wife.  Martha  having  died  before  the  testator,  he,  by  a 
codicil,  gave  602^  of  her  legacy  to  Ranscomb,  and  the  remainder 
of  it  to  a  Mr.  BeaunuAity  to  be  paid  at  the  time  Martha  would 
have  been  entided  to  receive  the  I^cy,  had  she  lived.  Baau^ 
cambi  after  surviving  the  testator,  died  before  the  wife,  and  the 
wife  being  dead,  Ransccndfs  executors  claimed  the  legacies  of 
1601 ;  and  Lord  Tkurhno  was  of  opinion  that  they  were  entitled 
to  them ;  and  said,  '^  die  devise  was,  after  the  dea^  of  the  wife^ 
to  KUlety  and  the  testator  charged  the  estate  of  KiOet  (meaning 
the  intereet  of  KUkt  in  the  estate)  with  the  sums  in  questi<m, 
which  distributes  the  estate  between  KUlet  and  die  legatees. 
Upon  the  death  of  the  testator,  the  remainder  vested  in  KSBei, 
and  the  moment  it  vested  in  him,  the  charges  vested  in  those  to 
whom  they  were  ^ven."  His  Lordship,  dierefore,  ordered  the 
\5Ql  to  be  raised,  with  interest  to  be  computed  fix>m  six  months 
after  the  death  of  the  wife. 

A  similar  question  came  before  his  Lordship  in  Godwin  v. 


(0  lBro.C.C.ll9. 
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Munday  {m\  when  he  pronounced  the  Hke  decree  as  in  the  last  Legacy  or  por- 
case.    Agwn  in  Walker  ▼.  Main  (»),  the  testator  devised  real  ^°  P*j^'\t  a 
property  to  his  wife  for  life,  remainder  to  the  p1amtiff>  in  trust  to  futare  tim«. 
sell  and  distribute  the  proceeds  among  his  children  and  grand-   when^cstod. 
children^  at  twenty-one  or  marriage,  with  benefit  of  surviyorshipy 
in  the  event  of  any  dying  before  their  shares  became  payabk  (o). 
A  child  and  grandchUd,  after  attaining  twenty-one  and  marrying, 
died  before  the  widow;  and  their  shares  of  the  real  produce  were 
claimed    by  their  persoiial  representatives;    and  Sir  Thomas 
Pbsmer,  M.  R«,  decided  in  their  &vour. 

In  the  case  of  tVatidne  v.  Cheek  (p),  a  legacy  charged  upon 
real  and  personal  estate  was  given  to  a  legatee,  to  veeiimmediatefy 
upon  Ae  death  of  the  teetaior,  but  to  be  paid  to  the*  legatee  on 
attaining  twenty-one,  with  interest  in  the  meantime  for  mainte- 
nance. The  legatee  died  under  twenty-one  ;  and  it  was  held 
by  Sir  John  Leaehf  V*  C,  that  the  safest  construction  was,  that 
the  testator  meant  to  express^  that  the  legacy  should  not  sink  for 
the  benefit  of  the  devisee  of  the  land,  if  the  legatee  should  die 
under  twenty-one. 

In  Chndboum  v.  Brooke  (;),  a  testator  devised  real  estate  to 
trustees,  upon  trust  that  his  wife  should  receive  the  rents  during 
widowhood,  and  after  her  death  or  marriage  to  apply  the  rents 
in  the  maintenance  of  his  son  Thomas  and  daughter  EJIen^  if 
they  should  be  under  age,  until  they  should  attain  twenty-one ; 
and  then,  at  the  death  or  previous  marriage  of  his  wife,  he  devised 
the  estate  to  Thomas  in  tiul,  he  paying  to  the  testator's  daughters 
Martha  and  EUen  lOOL  each.  Martha  having  attained  twenty-  . 
one  in  the  lifetime  of  the  testator,  died  after  the  second  marriage 
of  the  testator's  widow,  but  before  Thomas  and  EUen  attained 
twenty-one.  The  question  was,  whether,  as  Martha  died  before 
the  time  of  payment,  her  legacy  lapsed  for  the  benefit  of  the 
estate,  or,  having  vested,  was  *payable  to  her  representatives. 
Aldersony  B.,  held  that  the  representatives  of  Martha  were 
entitled ;  observing,  that  the  case  came  within  those  authorities 
which  established  the  rule,  that  if  the  payment  were  postponed 
for  the  convenience  of  the  estate,  and  not  as  a  condition  annexed 
to  the  person  of  the  legatee,  the  legacy  did  not  lapse. 


(m)  1  Bio.  C.  C.  191,  and  see  Mwrhn  v.  PhUUpwn,  8  Mjl.  &  K. 

Bayley  v.  Bishop,  9  Yes.  6,  stated  257. 

ante,  p.  641,  S.  P.  fe)  2  To.    &    CoU.   (E.).   539 ; 

(n)  I  Jac.  &  Walk.  1,  7.  see  also  Salisbury  v.  Pe%,  3  Hare, 

(o)  See  onto,  p.  626.  86. 

(p)  2  Sim.  &  Sttt.  199 ;  see  also  ' 
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LegMy  or  por-      In  Ex  parte  Hudsany  Be  Foster  (r),  a  testator  carrying  on  trade 

out^oT^d  at     ^^  partnership  with  his  sons,  whom  he  appointed  executors 

futore  time.       bequeathed  to  his  daughters  pecuniary  legacies,  charging  them  on 

When  yetted,    certain  freehold  estates  which  he  devised  to  his  sons,  subject  to 

those  charges.      The  testator  then  directed  that  his  daughters 

should  let  their  legacies  remain,  continue,  wd  be  in  the  hands  of 

his  executors  at  the  interest  of  4L  per  cent,  until  his  daughters 

.   should  marry,  when  the  legacy  of  each  daughter  so  marrying  was 

to  be  paid  by  instalments.     The  question  arose  whether  the 

daughters  took  Vested  interests  in  their  legacies.    Lord  Cottenham, 

C,  affirming  the  judgment  of  the  Court  of  Review,  decided  that 

the  legacies  were  vested,  the  question  being,  whether  the  direction 

in  the  will  destroyed  the  prior  gift  or  only  applied  to  the  mode  of 

enjoyment     His  Lordship  thought  it  not  inconsistent  to  hold 

that  the  testator  intended  his  daughters  to  take  a  vested  interest 

in  the  legacies,  although  he  directed,  for  the  personal  benefit  of 

his  sons,  that  they  should  have  the  use  of  the  money  until  a 

certain  event  happened,  they  paying  interest  upon  the  amount  in 

the  mean  time. 


CHAPTER  XII. 

Of  charging  Legacies  upon  the  Real  Estate^  and  of 

Exoneration. 

HAVING,  in  the  preceding  chapter,  marked  the  distinctions 
as  to  the  vesting  of  legacies,  when  they  were  made  payable  out 
of  the  personal  estate  only,  or  out  of  the  real  estate,  either  alone 
or  in  conjunction  with  the  personal  property ;  it  is  proposed  to 
consider,  in  the  present  chapter,  FiasT,  when  legacies  will  be 
construed  as  given  solely  out  of  the  real  estate ;  secondly,  when 
that  estate  is  to  be  considered  charged  only  with  their  payment ; 
and  LASTLY,  as  to  the  application  of  those  funds  in  satisfaction  of 
the  legacies.  In  treating  of  these  matters,  the  following  arrange- 
ment is  adopted : 


(r)  1  Mont,  D.  &  De  6.  418 ;  2  lb.  177. 
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Sect.  I.  When  Legacies  are  given  solely  out  of  the 

Real  Estate. 

Sect.  II.  When  Legacies  will,  and  will  not,  be  con- 
sidered effectual  charges  upon  the  Keal 
Estate.     And — 

1. — Where  the  legacies  were  held  to  be  charges  an 

the  real  property. 
2. — When  not  so  considered. 

3. — Of  charging  and  disposing  of  the  real  estate^  or 
.    its  produce^  before  the  1  Vict.  c.  265  by  codicils 

or  paper  writings  not  attested  according  to  the 

Statute  of  Frauds. 

Sect.  III.  Of  Exoneration. 

1. — When  the  personal  estate  is  first  liable  to  pay 

debts  and  legacies. 
2. — When  the  real  estate  will  be  considered  the  prir 

mary  fund  for  those  purposes. 
3. — As  to  the  admission  of  parol  evidence  of  the 

testaton^s  intention. 
4.^^  When  the  personal  estate  is   exonerated  from 

particnlar  debts  and  legacies,  and  not  from 

debts  and  legacies  generally. 
d.T-When  the  personal  estate  is  not  exonerated  from 

particular  debts  and  legacies — 
And  as  to  debts  not  of  the  testator's  own  con* 

trading. 
6. — Where  a  part  of  the  personal  estate  is  specifically 

appropriated  to  pay  legacies  in  exoneration  of 

the  remainder. 
7. — As  to  the  exemption  of  the  personal  estate  from 

payment   of  debts   and  legacieSy    where   the 

legatee  dies  before  the  testator. 
8. — With  respect  to  the  liability  of  the  real  estate  to 

debts  and  legacies,  when  the  money  has  been 

once  raised,  but  misapplied. 
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0 


Sect,  h  When  Legacies  are  given  solely  out  of  the 

Real  Estate. 


Where,  from  the  terms  of  the  will,  it  clearly  appears  to  have 
been  the  testator's  intention,  that  the  fund  for  the  payment  of 
legacies  given  out  of,  or  made  charges  upon,  the  real  estate,  is 
that  estate  only  and  singly;  it  alone  will  be  liable  to  those 
demands. 

This  may  happen  in  the  following  instances ) — ^as  if  l^acies  be 
given,  and  at  the  same  time  directed  to  be  piud  out  of  the  real , 
property  (a);  or  where  the  real  estate  is  ^ven  to  A,  either  in 
priBsenti  or  infutwroy  he  paying  out  of  it  certain  legacies  (6);  or 
if  the  land  be  charged  with  such  payments  (c) :  in  each  case,  the 
devised  estate  will  be  the  only  fund  out  of  which  those  sums  are 
to  be  paid.  The  reasons  are  these ;  the  estate  in  the  one  case  is 
expressly  encumbered,  and  in  the  other  it  is  intended  to  be 
divided  between  the  devisee  and  legatees.  In  the  last  instance, 
the  estate  is  given  upon  condition  that  the  devisee  make  the 
specific  payments*  He  takes  the  land  cum  onere^  and  turn  constat 
the  estate  would  have  been  devised  to  him,  unless  the  testator 
had  conceived  that  the  legacies  would  have  been  dischaiged  out 
of  it 

So,  also,  where  a  legacy  is  given  out  <^  real  property,  not  the 
absolute  estate  of  the  testator,  but  in  the  exercise  of  a  power  of 
appointment,  that  property  is  the  only  fund  liable  to  the  be- 
quest (d) ;  except  the  appointor  nianifest  in  his  will  an  intention 
(as  in  Saoik  v.  Blacket  before  stated)  (e),  that,  in  failure  of  the 
specific  estate,  his  own  should  be  subject  to  the  legacy. 

The  real  estate  will  also  be  the  only  fiind  for  payment,  when 
it  is  given  to  trustees  in  trust  out  of  (/),  or  to  apply  the  rents  and 


(a)  Ametbsrif  v.  Broum^  1  Yes. 
sen. 482;  Bobertsy.E6bertty\Z^im. 
336. 

(li)  RutchinB  v.  Foy^  anie^  p.  657 
Jemangs   v.    Lodksy   ante^  p.  652 
Lawther  v.    Condon^  ante^  p.  658 
Emei   v.    Haneoeh^   ante^   p.  659 
Hodgmm  v.  Anofon,  ante^  p.  661 
TtmataU  v.  Braehen^  ante^  p.  .661 
Enibrey  y.  Martm,   ante,  p.  662 
Manning  t.  Herbertf  ante,  p.  662 
Jeal  v.  TieheneTy  ante^  p.  663 ;  Pauf 
sey  V.  Edgar^  ante,  p.  665 ;  Thomp' 
9on  v.  Doto,  anU^  p.  665 ;  Morgan  v. 
Chrdmeri  ante^  p.  665;   Davommv* 


jrtZZe£,ante,p.  666;  Godwiny.Mw 
dojf^  1  Bro.  C.  C.  191 ;  Walker  v. 
Main,  1  Jbo.  &  Walk.  1,  7;  AMy 
T.  AMhbff,  1  CoIL  (C),  549. 

(c)  Clarke  v.  Bms,  ante,  664,  and 
see  1  Yea.  &  Bea.  276,  and  ante, 
sect.  I.,  Chap.  IX. ;  alao  OiUinM  t. 
jSteete,  1  Swanat  24,  stated  tii^ 
and  Morgan  v.  Chrdiner,  ante,  p. 
665. 

(d)  Pawletty.  Pawieit,  ante, p. 650; 
Phtpps  T.  Lord  Mn^^raoe,  3  Yes.  61 3. 

(e)  Chap.  m.  sect.  ni.  p.  198. 
(/)  Hardey  v.  J7«rte,  5  Yes.  540, 

stated  infra. 
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profitgy  or  die  produce  from  a  sale  or  mortgage,  of  the  property,  wben  legacies 
in  paying  particular  sums  of  money ;  because  these  sums  have  not,  "^  ^th^tla 
like  debts,  any  existence  independent  of  the  will  which  bequeaths  ettaie. 
them  as  specific  parts  of  the  particular  fund  referred  to ;  and  out 
of  which  alone  they  are  given  and  payable  (g\    Instances  of  this 
kind  have  been  produced  in  the  third  chapter,  which  treats  of 
specific  legacies  (A). 

A  distinction,  indeed,  must  be  noticed  between  the  devise  of 
lands  to  a  person  charged  with,  or  with  a  direction  to  pay,  pafti" 
eukar  sums  of  money;  or  to  tnistees,  in  trust  to  raise  and  pay 
parHcular  sums;  and  when  the  charge  or  trust  is  for  satisfaction 
of  debts  or  legacies  generaHy.  In  instances  of  the  first  kind,  we 
have  seen  that  the  real  estate  is  solely  liable  to  the  demands;  but 
in  instances  of  the  second  description,  the  real  wiU  be  only 
answerable  in  ud  of  the  personal  estate,  which  is  the  primary  and 
natural  fiind  appointed  by  law  to  pay  debts  and  legacies.  Suppose, 
then,  a  devise  of  lands  to  jB.,  charged  with  or  he  paying  all  debts 
and  legacies  (t) ;  or  a  devise  to  trustees,  to  pay  debts  and  legacies, 
remainder  to  C ;  in  each  instance,  the  primary  fund  applicable 
to  those  demands  is  the  general  personal  estate,  as  will  be  shown 
in  the  third  section. 

But  when  the  real  estate  is  not  expressly  chaiged  with  debts 
and  legacies,  or  with  l^ades,  and  the  fiu^t  of  charge  or  no  chaige 
is  to  be  inferred  firom  an  interpretation  of  the  contents  of  the  will^ 
the  construction  in  those  cases  has  been  attended  with  considerable 
nicety.     We  shall  therefore  proceed  to  examine — 

Sect.  II.  When  Legacies  will,  and  will  not,  be  con- 
sidered as  effectual  charges  upon  the  Keal  Estate, 
in  the  absence  of  express  declaration  to  that  effect. 

HeiiB  have  always  been  looked  upon  with  fatvour  by  Courts  of  ^''^•P JjS?^*®* 
Justice,  which  have  established  a  general  rule  of  construction  to  the  red  estate 
their  advantage;  viz.  **that  plain  words  are  required  to  disinherit  ^y"»pl»<»*«>0' 
them  (A).     Such  being  the  general  rule,  words  equally  plain,  or 
indicating  a  violent  presumption  of  intention,  are  necessaiy  to 

{g)  By  Sir  W.  Orani  in  Brydge$  snb-div.  4. 
V.  Phmpa^  6  Yes.  571,  and  bj  Lord         {%)  Ambl.  88 ;  Mead  v.  Jltefe,  2 

Eldon  in  Qinen»  y.  Steele^  1  Swanst  Yern.  120;  Lovd  v.  Lancatter^  Jhvdu 

29;  Spurwaif  v.  Olj^m^  9  Yes.  488,  188 ;  0<noer  v.  Mead^  Pre.  Ch.  2 ;. 

stated  iitfra;  Hancox  y.  Abbey,  11  Bridgman   v.  Dave^    8  Atk.  201 ; 

Yes.  179,  185,  186,  stated  tnfra,  Bramhale  y.  WiUbrahamj  cited  For- 

(h)    See  the  whole  of  sect.  m.  rest,  204. 
Ch^.IILp.l94,and»i/'^"^^™*         (ik)  2  P.  Wms.  188. 
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arechaiig^ 
upon  the  real 
estate. 


wben  legacies  create  legal  or  equitable  charges  upon  their  estates.  However, 
general  introductory  or  prefatory  toards  will  have  that  effect  in 
&vour  of  creditors  (1)^  except  the  extent  of  the  expressions  be 
qualified,  as  in  this  manner :  *'  I  direct  that  all  my  just  debts  and 
funeral  expenses  be  psud  by  my  executors;^  and  the  real  estate  be 
specifically  devised  (m),  or  a  part  of  the  testator's  real  estate  be 
expressly  devised  for  the  purpose  of  payment  of  his  simple  con- 
tract debts  (n),  or  where  by  a  will  confined  exclusively  to  real 
estate,  the  testator  directs  his  debts  to  be  paid  as  soon  as  oon«> 
veniently  after  his  decease  (o).  But  in  dubious  cases  a  Court 
of  Equily  will  incline  in  favour  of  a  charge  for  the  benefit  of 
creditors  (p),  subjecting  to  it  not  only  the  fireehold  property  of 
which  the  testator  was  seised,  but  also  his  copyhold  (q).  Whether 
the  same  expressious,  which  would  inferentially  create  a  charge 
of  debts  upon  the  real  estate,  will  have  the  like  effect  in  relation 
to  legAoes,  is  a  subject  on  which  there  has  been  a  difference  of 
opinion.     We  shall  therefore  consider — 


Asadevise 
''after  debts 
and  legacies 
paid,"&o. 


1.  Instances  where  legacies  were  held  to  be  charged  upon  the 
real  estate  under  a  fair  construction  of  the  wilL 

In  Tompkins  Y.  Tompkins  (r)^  it  was  determined,  that  the  words 
'*  after  debts  and  legacies  paid,"  connected  with  the  manner  of 
giving  the  legacies  and  the  real  estate,  were  sufficient  to  charge 
the  legacies  on  that  fimd.    The  word  after  occurs  in  many  of  the 


(0  Bawdier  v.  SnM,  Pre.  Ch. 
264 ;  Webb  v.  Webb^  Barnard.  Rep. 
89 ;  HatUm  y.  Nichol,  Forrest,  110; 
Harris  y.  Ifigledew,  3  P.  Wms.  91, 
96;  King  v.  King,  Ibid. 359;  Legh 
v.  Warrington,  1  Bro.  Pari.  Ca.  51 1, 
Syo.  ed. ;  Beacheroft  y.  Beachcroftj 
2yem.690;  Stranger Y.Tryanf^nd 
Kay  y.  Toumsend,  2  Vem.  709,  ed. 
by  Bmthhy,  in  notes ;  Oodolphin  y. 
Penneckf  2  Yes.  sen.  271 ;  Thomas  y. 
BritneU,  Ibid.  313 ;  Clark  t.  SeweO, 
3Atk.  100;  WUUams  y.  Chitfyy  3 
Yes.  552 ;  ShaUcross  y.  Finden,  Ibid. 
7d9;^see  also  CUffard  y.  Xetoit,  6 
Mad.  33,  and  the  cases  there  cited ; 
also  Ronalds  y.  FeUham,  1  Tor.  &  R. 
418 ;  Hewodl  y.  Whitaker,  3  Russ. 
343;  Wiihersy.Kemiedy,21A.kK. 
607 ;  Taylor  y.  Taylor,  6  Sim.  246; 
Symons  y.  James,  2  Yo.  k  Coll.  (C.)> 


301,  and  caaea  there  cited. 

(m)  Daxns  y .  Ckadiner,  2  P.  Wma. 
187;  Brydges  y.  Landen,  stated  S 
Yes.  550 ;  Keeling  y.  Brown,  6  Yea. 
359 ;  Powell  y.  Bobins,  7  Yes.  209; 
see  also  WiUan  y.  Lancaster,  S  Ruas. 
108 ;  Warren  y.  Dames,  2  M.  &  K. 
49;  FoM^ y. ^M/n^ton, 3  lb. 495. 

(n)  Douce  y.  Lady  Torrington, 
2  M.  &  K.  600 ;  Palmer  y.  Graves, 
I  Eeene,  545. 

(p)  Harding  y.  Orac^,  1  Dm.  k 
W.  430. 

(p)  2  Yes.  k  Bea.  273 ;  Kidney  y. 
Coussmaker,  ]  Yes.  jun.  436 ;  7  Bro. 
Pari.  Ca.  573,  Syo.  ed.,  5.  C. ;  2  Yes. 
jun.  267  ;  Price  y.  Nor^  1  Ph.  85. 

{q)  Coombes  y.  Gibson,  1  Bro. 
C.C.273;  Kentisky.Kentish,\lito. 
C.  C.  257. 

(r)  Pre.  Ch.  807. 
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cases^  yet  not  iu  the  sense  of  an  adverb  of  time,  but  ic  the  sense  when  Icgaciies 

of  "  subject"  or  « liable  **  (s\  •"*  <^*'t''^d 

•'  ^  _  upon  toe  real 

In  Toniphins  v.  Tompkins^  Mr,  TompUns  bequeathed  to  his  egtate. 


daughter  B.y  and  two  other  daughters,  500^  each ;  to  be  paid  at 
their  respective  ages  of  twenty-one,  or  days  of  marriage,  out  of 
his  stedu  He  then  devised  the  rents  of  his  real  estates  to  his  wife 
for  life,  in  lieu  of  duwer,  for  the  support  and  education  of  his 
children,  and  raising  and  making  up  the  portions  of  daughters^ 
and  proceeded  thus:  ^^ after  mj  debts  and  legacies  paid,  I  give 
and  devise  all  my  land,  tenements  and  hereditaments,  to  my  son 
C  and  his  heirs.**  The  wife  and  son  were  appointed,  executors. 
At  the  testator's  death,  his  personal  estate  amounted  to  no  more 
than  100/.  The  wife  entered  upon  the  real  estates,  and  two  of 
her  daughters,  on  marriage,  received  their  portions.  The  wife 
died,  and  8.,  the  remaining  daughter,  sought  to  have  her  portion 
raised  out  of  the  lands;  which  was  resisted  by  C,  contending 
that  the  portion  was  only  payable  out  of  the  rents  which  accrued 
during  the  wife's  life.  But  the  Court  was  of  opinion,  that  in  this 
ease  C's  estate  was  liable  to  the  demand ;  as  the  several  grada- 
tions in  the  will,  showed  the  portions  were  in  all  events  to  be 
made  good  to  the  daughters.  The  testator,  therefore,  ^r^^  charged 
the  portions  on  his  stock,  and  secondly  directed  that  they  should 
be  made  good  out  of  the  surplus  of  his  rents,  during  the  life  of 
his  wife ;  and  lastly  he  devised  the  lands  to  C,  subject  to  them, 
by  giving  the  estates  to  him  after  his  debts  and  legacies  paid, 
which,  the  Court  said,  in  a  will,  amounted  to  a  charge  on  the 
lands ;  because  C  was  not  to  have  them  before  the  debts  and 
legacies  were  satisfied. 

So  in  Trott  v.  Vernon  {t\  the  words  were  **  Imprimis,  I  will  Inference  from 
and  devise  that  all  my  debts,  legacies  and  funerals  shall  be  paid  Jiw'^bi^nff*^^" 
and  ^tisfied  in  the  first  place.      Item,  I  give  and  devise^  &c.  used  in  creat- 
The  testator  then  proceeded  to  dispose  of  his  real  and  personal  J^j  discing* 
estates,  and  the  decision  was  in  favour  of  the  charge  upon  those  ®^  ^^^  ^^^' 
words ;  the  Court,  as  in  HasseU  v.  HasseU,  below  stated,  laying 
considerable  stress  upon  the  word  'Revise"  being  applied,  as  well 
to  the  chaise  of  debts  and  legacies,  as  to  the  disposition  of  the 
real  estate. 

Also  in  Awbrey  v.  Middleton  (tf),  the  will  began,  **  as  to  all  my  And  from  the 
worldly  estaie,  I  give  and  dispose  thereof  in  the  manner  follow-  ^duaTrTeffaiec 

' .  devisee  and 

executor. 

(#)  See  Batscn  v.  Lindegreen^  2      S,  C,  and  gee  2  Yes.  jan.  33). 
Bro.  C.  C.  94.  (m)  4  Vin.  Abr.  460,  pL  15 ;  2  Eq. 

(0  Pre.  Ch.  430  j   2  Vera.  708,      Ca.  Abr.  497,  pi.  16,  S.  C. 
VOL.  L  XX 
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YThen  IcgadM  lOg*"  Then  the  testator  gave  general  legacies,  and  Beveral 
*^  ^^^^®^ .  annuities  for  lives,  to  be  paid  by  his  executor,  and  he  devised 
estate.  the  rest  and  residue  of  his  goods,  chattels  and   estates  to  his 

nephew,  Mr.  JUiddletan  (who  was  his  heir),  appointing  him 
executor.  The  question  was,  whether  the  real  estate  was  well 
chaiged  with  the  legacies  and  annuities,  in  aid  of  the  personal 
fund;  and  Lord  Cowper  determined  in  the  a£Srmative  (v). 

His  Lordship's  decree  was  founded  upon  these  reasons;  first, 
because  it  appeared  from  the  introduction  to  the  will,  that  the 
testator  intended  to  dispose  of  all  his  estate,  both  real  and  per- 
sonal ;  and  secondly,  that^  in  making  the  disposition,  he  did  it 
in  a  way,  which  showed  his  meaning  that  both  funds  should  be 
liable  to  the  legacies  and  annuities ;  for,  having  set  out  in  his 
will  by  declaring  that  he  intei^ded  to  dispose  of  his  worldly  sub- 
stance in  manner  following,  &c.,  and  immediately  proceeding  to 
give  legacies  and  annuities,  and  then  concluding  with  a  devise 
of  the  residue  of  both  funds  to  his  A^tr  and  soU  executory  it  was 
obvious  that  the  term  '^  residue,^  connected  with  the  introductory 
clause,  the  intermediate  gifts  of  legacies  and  annuities,  and  the 
relationship  of  the  devisee,  who  was  also  executor,  showed  dis- 
tinctly that  the  nephew,  in  the  characters  of  residuaiy  devisee 
and  legatee,  was  intended  to  take  neither  the  one  estate  nor  the 
other,  until  those  legacies  and  annuities  were  satisfied* 

Upon  the  principle  of  the  last,  was  decided  the  case  of  Alcook 
V.  Sparhawk  (to),  in  which  the  testator  began  his  will  in  these 
words :  ^  As  touching  my  worldly  goods,  I  dispose  thereof  as 
follows,"  &c.  He  then  devised  his  real  estate»  to  his  heir  in  fi»Bj 
gave  several  legacies,  and  i^pointed  his  heir  sole  executoTf  with 
a  direction  to  pefform  Ms  will  (x).  It  was  adjudged,  that  such 
devise,  and  such  direction  amounted  to  a  sufficient  manifestation 
of  the  testator's  intention  to  chacge  the  real  estate  devised- to  his 
heir  with  the  payment  of  legacies. 

So  in  Crass  v.  Kenmngton  (y),  the  testator  chaiged  an  annuity 
'  to  his  wife  expressly  on  his  real  estate,  and  devised  specific  parts 
of  his  real  estate  for  certain  purposes;  and,  after  giving  some 
pecuniary  legacies,  directed  that  the  same  should  not  be  payable 
until  after  the  death  of  bis  wife,  when  he  charged  his  executors 
with  the  payment  thereo£     He  then  devised  his  residuaiy  real 


(v)  See  Cole  v.  Turner^  4  Rius.  fro^r,  1S8 ;  see  also  Lgpet  v.  CMfr, 

376,  stated  infra,  679.  1  Yes.  8en.499 ;  HemoeU  v.  WiikAsr, 

(w)  2  Yern.  228,  ed.  by  Baitkby,  8  Buss.  343.                   q 

(*)  Cory  V.  Cory,  2  S«ho.  &  Le-  (y)  10  Jur.  343,  f  -Oe^,  /SV. 
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and  personal  estate  to  his  executors  by  name  for  their  absolute  when  legAciet 
benefit     Lord  Langdaje,  M.  R.,  held  the  legacies  well  charged  ^^^^hiHll 
on  the  residuary  real  estate  devised  to  his  executors.  estate. 

The  following  case  appears  to  hare  been  determined  upon  the  And  from  the 
abstract  principle,  that  where  the  real  estate  is  combined  with  JJ^^,f^J^ 
the  personal,  L  e.,  where  they  are  made  to  constitute  one  entire  when  made  one 
fun(^  the  former  will  be  liable  to  all  the  burthens  of  the  latter  (r),   ^ 
and  be  charged  with  debts  and  legacies. 

Thus  in  Bench  v.  Biles  (a),  Mr.  Hampton  devised  and  be* 
qneathed  all  his  real  and  personal  estates  to  his  wife  for  life, 
blending  them  into  one  fund,  for  her'  use.  After  her  death  he 
gave  general  legacies,  and  the  remainder  of  his  real  and  personal 
estates  to  his  two  nephews.  It  was  declared  that  the  legacies 
were  charges  upon  the  real  property. 

In  the  next  authority,  although  Lord  T7iurlow*s  iudgment 
fluctuated,  yet  he  finally  determined  in  favour  of  the  chai^ge. 

The  case  alluded  to  is  Minor  v.  Wicksteed{b)y  where  the  testator, 
after  charging  his  personal  estate,  not  specifically  bequeathed, 
with  debts  and  funeral  expenses,  gave  specific  parts  of  it  to  his 
wife  absolutely,  with  a  legacy  of  twenty  guineas.  He  also  gave 
to  her  other  articles  of  personalty  for  life,  exempt  firom  funeral 
expenses  tod  legacies,  remainder  to  his  wife's  niece,  Felicia^  for 
life;  and  after  the  death  of  the  survivor,  the  articles  were  to  fiill 
into  the  residue.  He  then  gave  a  legacy  of  five  guineas,  and 
devised  his  real  estates  to  his  wife  for  life,  remainder  to  Felicia 
for  life,  with  remainder  to  John  Wicksteed  in  fee ;  ^'  subject  (as  to 
the  last  remainder)  and  chained  with  the  payment  of  such  debts, 
funeral  expenses  and  legacies,  as  that  part  of  his  personal  estate, 
which  was  therein  made  liable  thereto,  should  not  reach  to  pay." 
Hie  testator,  after  charging  his  personal  estate  with  a  small 
annuity,  directed  his  executors  (one  of  whom  was  Mr.  Wicksteed) 
to  place  at  interest  the  surplus  of  his  personal  estate,  after  payment 
of  his  debts  and  legacies  aforesaid,  fimeral  and  other  expenses 
incident  to  his  will,  in  trust  for  his  wife  for  life,  remainder  to 
Felicia  for  life,  and  after  the  death  of  the  survivor,  he  bequeathed 
the  surplus  as  follows:  First,  he  gave  four  legacies  payable  in 
six  months  after  the  death  of  the  surviving  tenant  for  life:  and  . 
secondly,  he  gave  the  residue  of  it,  after  payment  of  the  legacies 


(z)  1  Yes.  jtin.  444. 

(a)  4  Mad.  187,  and  see  Kidneff  v.  Ctnuimaker^  1  Yes.  jun.  436;  2  Yes. 
juD.  267. 

(*)'  3  Bro.  C.  C.  627. 
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wiien  legacies  before  bequeathed,  to  Mr.  Wichsteed.     The  personal  estate  being 

uMn^thfrotl     ^^ficient  to  answer  debts,  &c.,  the  question  was,  whether  the  real 

estate,  estate  was  charged  with  the  four  legacies?    If,  as  Lord  Hiurlow 

Parol  evidenoe.  at  first  thought,  these  legacies  were  given  as  parts  of  a  supposed 

residue  of  personal  property,  the  real  estate  would  not  have  been 

liable.     But  his  Lordship  was  finally  of  opinion,  that  the  bequest 

to  Wicksteed  was  alone  residue.     The  legacies  therefore  being 

particular^  he  considered  them  to  be  well  charged  upon  the  real 

estate  by  the  will,  in  aid  of  the  personal  fund:   and  it  seems 

clear  fi*om  the  context,  that  Mr.  Wicksteed^  who  was  both  re^duary 

devisee  and  legatee,  and  an  executor,  should  not  derive  any 

advantage  from  either  estate  until  the  legacies  were  satisfied. 

It  seems,  that  parol  evidence  of  the  testator's  intention  to 
create  a  charge  upon  the  lands  was  given  in  the  last  case.  Such 
evidence,  however,  does  not  appear  to  have  been  acted  upon  by 
the  Court :  and  if,  as  it  has  been  determined  by  a  variety  of 
authorities,  a  testator's  intention  is  to  be  alone  collected  fix>m 
the  contents  of  his  will,  parol  evidence  is  inadmisuble  in  the 
present  instance. 

Hansel  V.  Hassel  (c),  bears  a  very  near  resemblance  to  the  case 
oi  Aubrey  v.  MiddUUniy  before  stated;  and  the  observations  made 
upon  the  latter,  equally  apply  to  the  former.  There  the  testator 
began  his  will  in  this  manner:  *^  As  touching  and  concerning  my 
worldly  estate,  I  give,  demse  and  bequeath  as  follows ;  first,  I  give 
my  household  goods,  &c.  to  my  wife  for  life ;  I  give,  devise  and 
bequeath  to  my  daughter,  Frances^  300JL  at  twenty-one  :**  and 
after  giving,  devising  and  bequeathing  other,  legacies,  the  testator 
thus  proceeded;  ^*  I  give,  devise  and  bequeath  to  my  son,  Halford^ 
all  and  singular  .my  real  and  personal  ^states,  not  herein  disposed, 
to  him,  his  heirs,  and  assigns."  It  was  contended  on  behalf  of 
the  legatees,  that  the  testator  having  expressly  declared  his 
intention  to  dispose  of  cdl  his  worldly  estate,  and  used  in  the  gifts 
of  the  legacies  to  his  children,  the  word  *^  devise,"  which  was 
applicable  to  real  estate  only,  and  having,  by  the  residuary  daoae, 
given  devised  and  bequeathed  all  his  real  and  personal  est&tes, 
/  not  thereinbefore  disposed  of,  and  having  also  directed  the 
legacies  to  be  paid  by  his  executor  to  whom  he  had  given  his  real 
estate,  it  was  manifestly  his  intent  and  meaning  to  chaige  the 
legacies  upon  that  estate ;  and  Lord  Bathurst  was  of  the  same 
opinion,  and  so  decreed. 

So   in  Austen  v.  Halsey  {d)y  Lord  JSldon  laid  hold  of  the 


(e)  2  Dick.  527.  (d)  6  Ves.  475. 
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circumstance  of  the  savings  and  accumulations  of  real  and  per-  \\\m  legidcs 
sonal  estates  being  charged  with  legacies,  in  one  event  which  did  JJ**  ^ha  ^ 
not  happen,  to  extend  the  charge  on  the  real  savings  and  accumur  estate, 
lations  in  another  which  did  happen.  Express  charge 

In  the  case  just  referred  to,  Mr.  Amten  bequeathed  some  ^^o^inj^gJs.* 
legacies  and  portions  to  his  daughters,  Frances  and  EUzabethy  if  tent  with  an 
they  attidned  twentj-one,  with  benefit  of  survivorship  upon  1"  Moth». 
either  of  them  dying  under  that  age;  directing  his  trustees  to 
allow  them  a  proper  maintenance  out  of  the  rents  and  interest  of 
his  real  and  personal  property.  He  then  devised  to  the  trustees 
his  real  and  personal  estates,  to  convey  and  assign  to  his  son 
Henry ^  absolutely,  at  twenty-one  or  upon  marriage  with  consent, 
or  in  strict  settlement,  if  he  married  under  twenty-one  without 
consent;  and  in  de&ult  of  issue,  or  if  the  son  died  under  twenty- 
one,  without  ever  having  been  married,  remainder  to  Frances 
absolutely,  in  case  she  attained  twenty-three  or  married  with 
c<Hisent,  or  in  strict  settlement,  if  she  married  under  that  age 
without  consent;  and  in  default  of  issue,  or  upon  marriage 
without  consent  under  twenty-three,  remainder  to  his  sister 
EKzabeihy  for  the  like  interests  as  were  devised  to  Frances^ 
&C.  The  testator  directed  his  trustees,  in  the  event  of  his  son^s 
death  under  twenty-aney  or  his  marriage  sooner  toithout  consent,  to 
convey  his  leasehold  and  personal  estates,  with  all  the  saxdngs 
and  accumulatianSf  which  should  be  made  from  the  produce  of 
his  real  and  personal  property,  after  payment  of  legacies^  &c.  to 
his  two  daughters  in  equal  shares;  to  be  vested  interests  and 
delivered  to  them  at  their  ages  of  twenty-three,  or  upon  their 
previous  marriages  with  consent,  with  benefit  of  survivorship ; 
and  if  neither  of  them  attained  twenty-three,  nor  previously 
married  with  consent,  he  gave  the  whole  savings  and  accumula- 
tions to  the  persons  who,  at  the  survivor's  death,  should  be 
entitled  to  the  possession  of  the  real  estates.  Before  the  son 
attained  the  age  of  twenty *one  or  married,  his  sisters,  also  minors, 
appUed  to  the  Court  of  Chancery  to  have  their  legacies  raised 
and  secured;  and,  the  personal  fund  being  deficient,  the  question 
was,  whether  the  savings  and  accumulations  of  the  rents  during 
the  son's  minority,  were  charged  with  the  legacies?  since  the 
only  charge  expressed  in  the  will  was  upon  the  son's  dying  under 
twenty-one,  or  his  marrying  without  consent,  neither  of  which 
events  had  happened.  Lord  FIdon  was  of  opinion,  upon  the 
intention  appearing  from  the  whole  of  the  will,  that  the 
testator  meant  the  savings  and  accumulations  to  be  charged,  in 
the  event  that  had  happened;  although  the  words  ^*  after  pay- 
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When  lefpidcs  ment  of  legacies"  were  not  in  the  clause  giving  the  savings  to  the 

''^^^tb?^     son,  as  in  the  clause  giving  them   to    the  daughters:  and  his 

estate.  Lordship  inferred  finom  the  limitation  over  of  the  personal  fund, 

with  the  savings  and  accumulations  from  it,  and  the  real  estate  if 

his  daughters  died  before  they  were  entitled  to  receive  them, 

that  the  testator  intended  whoever  took  the  fund,  should  do  so 

subject  to  the  legacies. 

Nor  b  an  cz-         Closelj  allied  in  principle  to  the  last  authority  is  the  case  of 

^of  relf  * ""'  ^^**  V-  ^^^^  («>  ii^  which  General  JVdA  chai^  his  real  estates 

esute  incon-      ^ith  the  payment  of  two  annuities,  the  one  to  his  eldest  son 

by  iroplication    JEdmund,  and  the  other  to  Edmtaut^  wife,  after  his  death.    The 

oftheremat*.    (estator  then  appointed  his  manors  of  H.  to  hb  second  son 

dier  for  the  same  ,  ,    ** 

purpose.  ^Borlase,  in  strict  settlement,  and  devised  all  his  other  real  estates 

(of  which  he  had  none)  together  with  his  persc»al  estate,  to 
Barlase  absolutely,  charged  with  debts  and  kgaeies  ;  which  devise 
was  immediately  followed  by  the  bequests  of  portions  to  his  other 
younger  children,  to  be  vested  at  twenty-one  or  roarriages  and 
paid  within  two  years  after  the  testator's  death;  the  intermedittte 
interest  to  be  paid  by  Borlase.  It  was  declared,  that  if  any 
younger  child  died  before  the  portion  became  vested,  or  married^ 
during  his  life,  the  same  should  sink  for  the  benefit  of  Borlase. 
The  testator,  not  having  any  other  real  estate  than  the  manors  of 
H.  which  were  not  expressly  charged  with  the  portions^  the 
question  was,  whether  those  manors  were  by  impUcatUm  charged 
with  them;  and  Parker ^  C.  J.,  determined  in  the  affirmatrre, 
who  considered  the  younger  children  as  creditors^  and  said,  that 
where  a  testator  in  the  beginning  of  his  will  declared,  that  he  was 
disposing  of  all  his  worldly  estate,  and  then  gave  direction  diat 
his]  debts  should  be  paid,  the  debts  became  a  charge  upon  the 
real  as  well  as  the  personal  estate. 

In  the  last  case  it  was  objected  to  the  charge,  that  the  testator 
having  used  proper  words  to  subject  the  real  fund  to  the  pay- 
ment of  the  annuities,  it  was  to  be  inferred,  that  as  he  omitted 
them  in  regard  to  the  portions,  his  meaning  was  not  the  same ; 
but  the  Court  answered,  that  a  testator  might  use  express  words 
of  charge  in  one  part  of  his  will,  and  create  a  chai^ge  by  implica- 
tion in  another.  An  implication  which  seems  to  be  clearer  in 
the  present  case  than  in  Austen  v.  Halsey  before  stated ;  for  in 
this  instance,  although  the  setded  estates  were  not  expressly 
charged  with  the  portions,  as  the  testator's  other  estates  would 
have  been,  had  he  possessed  any,  yet  it  clearly  appeared  firom 


(e)  Barnard.  Rep.  86. 


^it^ 
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the  clauses  which  directed  Bcrhsey  the  devisee  of  the  settled  when  legMtet 
estates,  to  pay  interest  upon  the  portions,  and  provided  for  the  *^  ^^e*^ 
nkkmg  of  the  portions  of  children  dying  before  taking  vested  estate. 
interests  for  the  benefit  of  Barbue,  that  the  testator  intended  to 
charge  as  well  the  settled  as  his  other  real  estates  with  their 
payment 

In  Cok  V.  TVriMr  (/),  the  testator  gave  to  his  wife  the  sum  of 
iOOL  in  lieu  of  fiimiture  and  for  mourning,  and  also  an  annuity 
of  2S0L  for  life,  and  after  bequeathing,  to  the  trustees  50L  a  year 
for  the  maintenance  of  any  child  by  his  then  wife,  and  a  legacy 
of  2,00(ML  to  each  such  cUld  at  twenty-dne,  he  devised  aU  the 
rest,  residue  and  remainder  of  his  fi*eehold,  copyhold  and  leasehold 
estate,  and  all  the  rest  of  his  real  and  personal  estate  to  his  exe-= 
cutors  upon  certain  trusts  for  his  four  children  by  a  former  wife. 
He  died  leaving  those  four  children  and  his  wife  eneeinie.  The- 
question  was,  whether  the  annuities  of  the  wife  and  infiint,  and 
the  pecuniary  legacies  given  prior  to  the  devise  to  the  trustees, 
were  a  charge  upon  the  fireehold,  copyhold,  and  leasehold  estates 
comprised  in  the  devise ;  and  Sir  John  Leachy  M.  R«,  decided  in 
the  affirmative,  observing  that  the  rest  and  residue  of  those  estates 
only  was  devised  to  the  trustees,  that  is,  what  remained  after  the 
p^or  purpose  was  answered,  namely,  the  satis&ction  of  the 
annuity  and  legacies  previously  given. 

In  Nyesen  v.  Orettan  (g)y  a  married  woman,  in  exercise  of  a 
testamentary  power  of  appointment,  devised  and  bequeathed  all 
the  real  estates  comprised  in  the  power,  and  all  other  her  real 
and  personal  estate  whatsoever,  to  a  trustee  upon  trust  to  permit 
her  husband  to  receive  the  annual  produce  for  his  life,  subfect 
nevertheless  as  is  thereintifter  mentumed;  and  if  there  should  be 
any  issue  of  their  marriage,  being  a  son  or  daughter  living  at  the 
testatrix's  death,  upon  trust  to  ndse  4,00021  for  such  son  at 
twenly-<»ie,  or  daughter  at  tbftt  age  or  marriage ;  and  after  the 
decease  of  her  husband,  she  gave  the  said  estates  and  effects  as 
aforesaid,  unto  such  son  or  daughter,  his  or  her  heirs,  executors, 
administrators,  and  assigns :  and  in  case  there  should  be  no  issue, 
of  her  marriage  living  at  her  death,  then  she  gave  the  said  estates 
and  effects  as  aforesaid,  to  her  husband,  his  heirs,  executors, 
administrators  and  assigns,  subject  nevertheless,  and  chargeable 
with  the  payment  of  the  sum  of  lOOil  to  each  of  his  sisters 
(naming  them),  which  she  thereby  gave  and  bequeathed  to  them 
accordingly,  adding  **  also  I  give  and  bequeath  unto  my  godson  L 

(/)  4  Rub.  376.      .  ^      ^  ^(g)  2  Yo.  &  CoU.  (E.),  222. 

su^  p.  A^Act. //^^  ^y^ 


r 
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When  Icicles  and  E.  (describing  her)  the  sum  of  200/.  each,  to  be  paid  to^ 
uFK>n\*hf  real  ^®™^  within  twelve  calendar  months  after  my  decease."  The 
estate.  testatrix  died  without  issue^  and /.her  godson  died  in  her  lifethne. 

The  question  was^  whether,  in  the  event  of  the  personal  estate 
being  insufficient,  the  real  estate  was  charged  vrith  the  legacy  to 
E.  The  Court  of  Exchequer  decided  in  the  affirmative.  It  was 
contended  that  the  legacy  of  200^  to  E.  was  a  substantive  gift  in« 
dependent  of  the  devise  to  the  husband,  but  the  Court  considered  - 
the  devise  governed  by  the  words  "  subject  as  hereinafter  is 
mentioned,"  and  that  they  extended  to  all  the  subsequent  be^ 
^  «  '^  questa  ^ 

'   '         The  reader  will  have  observed  that  in  the  preceding  case,  the 
testator  charged  his  legacies  on  his  real  and  personal  estate,  as  a. 
mixed  fund  for  securing  their  payment 

In  carrying  out  this  intention,  the  different  estates  bear  the 
chai^ge  rateably  according  to  their  relative  value  (g) ;  and  con* 
sequently,  if  some  of  the  legacies  &il,  by  lapse  or  odierwise,  that 
part  of  the  fund  which  would  have  been  applicable  to  those  pur- 
poses being  undisposed  of  belongs,  as  fiir  as  it  is  composed  of 
real  estate,  to  the  heir,  and^  as  far  as  it  is  composed  of  personal 
estate,  to  the  next  of  kin  (A). 

We  may  here  observe,  that  until  the  reversal  of  the  recent  • 
case  of  Spong  v.  Spong  (f),  an  opinion  very  generally  prevailed, 
that  where  a  testator  charged  all  his  real  estates  with  the  payment 
of  his  legacies,  all  would  be  equally  liable  to  contribute;  no< 
preference  being  allowed  to  the  estates  particularly  devised  over 
those  comprehended  in  the  residuary  devise,  since  all  devises  of 
real  estates,  whether  particular  or  residuary,  were  equally  specific 
In  that  case  the  testator  after  devising  some  particular  lands  to 
one  person,  and  giving  certain  legacies,  charged  and  made  liable 
all  his  real  and  personal  estate  vrith  the  payment  of  his  aforesaid 
legacies,  and  then  gave  to  his  son  the  residue  of  his  real  and 
personal  estate,  and  appointed  him  executor.  The  Court  of 
Exchequer  held,  that  the  lands  specificdly  devised,  and  those 
which  passed  under  the  residuary  clause,  were  equally  liable  to 
the  payment  of  the  legacies,  upon  the  principle,  that  as  all 
devises  of  freehold  were  specific,  there  was  no  ground  for  any 


(g)  Roberts  v.  Walker^  I  Russ.  &  3  Bear.  479. 

Myl.  752 ;  Att.  Gen.  v.  Southgate,  (h)  West  v.  Cole,  4  Yo.  &  CoIL 

12  Sim.  77 ;  Went  v.  Cole,  4  Yo.  &  (Ex.),  460. 

Coll.  (£.)«  460;  Botighton  v.  JamM,  (t)  I  Younge  &  Jer.  (E.)  300; 

1  CoIL  (C),  26 ;  Stacker  y.  Harbin,  I  Dow  &  Cla.  365. 
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distinction.   From  this  decision  there  was  an  appeal  to  the  House  when  legacies 

of  Lords  {j)y  who  decided  that  the  real  estates  specifically  devised  JJ^j^JJ^j,****^ 

were  not  liable  to  contribute  to  the  payment  of  the  pecuniary  estate, 
legacies. 

But  the  real  estate  may  be  generally  chained  with  debts  and  General  charge 

of  lesracies  on 

legacies,  with  an  exception  of  a  particular  interest  limited  in  the  land  with  an 
whole  or  in  part  of  it  when  the  intention  is  clear  in  favour  of  the  ©^enaption  of  a 

*■  particular  in- 

exemption.  terest  given  in 

Thus  in  Birmingham  v.  KirtDttn  (A),  the  testator,  after  vesting  p°^^^^^ 
his  freehold  property  in  trustees,  to  pay  his  debts  and  raise  a 
sura  of  money,  gave  his  demesne,  and  his  house,  offices  and 
garden,  in  trust  for  his  wife  for  life,  at  the  yearly  rent  of  \Zs.  an 
acre,  she  keeping  the  house,  &c.  in  repair,  and  not  leasing  the 
premises,  except  to  the  person  in  possession  of  the  remainder  of 
his  estates.  The  residue  of  his  lands,  *'  subject  to  the  payment  of 
his  debts  and  legacies  as  aforesaid^'^  he  devised  to  A.  for  life, 
remidnder  to  B.  in  fee ;  and  bequeathed  all  his  personal  estate, 
except  his  stock  of  cattle,  &c.  to  his  executors,  to  be  applied  in 
exoneration  of  his  real  property;  first  in  the  payment  of  debts, 
and  then  of  legacies.  Lord  Redesdale  determined,  that  as  the 
testator's  intention  not  to  charge  the  demesne,  &c.  during  his 
wife's  life  with  debts'  and  legacies,  clearly  appeared  from  the< 
whole  of  the  will,  apd  more  particularly  in  the  direction  as  to  the 
enjoyment  by  her,  and  the  devise  of  the  residue  of  the  real  estates 
expressly  subject  to  the  payment  of  debts  and  l^acies,  the 
demesne,  &c.  were  not  charged  during  the  widow's  life  wi(h  those 
demands. 

But  in  Graves  v.  Graves  (/),  Sir  L,  Shadv>eH  V.  C,  held  that 
a  general  direction  at  the  commencement  of  the  will  for  the  pay- 
ment of  debts  and  legacies,  coupled  with  the  anxiety  apparent 
throughout  the  will  for  the  payment  of  debts  and  legacies,  was 
not  restricted  by  what  followed  in  the  will,  notwithstanding  the 
testator  devoted  a  particular  estate  for  the  payment  of  debts  and 
legacies :  an  appeal  from  this  decision  is  pending. 

2.  When  legacies  were  held  not  to  be  charges  upon  the  real  ^hen  legacies 

g^at  f  *"^  ^^^  charges 

estate.  upon  the  real 

The  preceding  cases,  it  will  have  been  observed,  afforded  solid  ^^^* 
grounds  for  inferring  the  intention  of  testator's  to  charge  the  real 

0')  iDow  &  CI.  365;  see  also  see  White  y.   ViUy,  2  Russ.  4S4; 

Mirehouse  ▼.  Scaife^  2  Myl.  &  Cr.  Tayhr  y.  Martindaie,  12  Sim.  15S. 

695.  (0  8  Sim.  43. 

(A)  2  Scho.  &  Lefroy,  444,  448 ; 
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'Wlm  legicles  fund  or  Its  produce  with  legacies  in  aid  of  the  peraonal  estate. 
weDocclMriped  r^^  ^^  property  was  devised,  and  there  were  ezpreasioQs  am- 

eitiite.  nected  with  that  devise,  which  afforded  a  reasonably  plain  infer- 

"  enoe,  that  the  land  or  its  produce  jshould  be  taken,  subject  to  the 
legacies.  But  where  the  intention  to  subject  the  real  estate  to 
l^ades  is  merely  probable,  or  conjectural,  and  there  are  no 
expressions  of  charge,  except  such  as  are  capable  of  being  othar* 
wise  satisfied,  a  Court  of  Equity  will  not  act  upon  that  conjecture 
or  private  persuasion,  to  afiect  the  real  estate  with  the  payment 
of  the  legacies.  When  indeed  an  unprovided  child,  or  crediu«« 
are  the  persons  endeavouring  to  estabUsh  the  charge,  the  Court 
vrill  incline  in  their  favour,  if  the  inference  of  intent  to  chaige  be 
dubious,  as  before  observed ;  but  where  the  question  is  between 
mere  voluntary  legatees  and  the  heir  or  devisee,  it  seems  that 
the  Court  will  require  sads&ctory  conviction*  of  the  intent  to 
chaige  the  real  fund  with  the  legacies  before  thqr  subject  it  to 
those  demands  (m).  Accordingly,  if  a  testator  commence  his 
will  by  the  introductory  words  '*  as  to  all  my  worldly  estate,  I 
dispose  of  the  same  as  follows,  after  legacies  paid,"  and  then  he 
give  legacies,  bequeath  personal  estate  in  the  form  of  residue, 
and  devise  his  real  estate;  in  such  a  case  the  intention  to 
charge  the  land,  implied  from  the  introductory  words,  is  re- 
pelled by  the  contrary  implication  arising  from  the  bequest 
of  a  personal  residue  which  the  testator  supposed  wonid 
remain  after  satisfaction  of  debts  and  legacies  (n).  The  link  of 
connection,  therefore,  between  the  introductory  words  and  the 
devise  of  the  real  estate  (which  existed  in  the  preceding  cases), 
is  interrupted  and  broken ;  and  the  introductory  expressions  are 
quite  consistent,  and  satisfied  by  imputing  to  the  testator  the 
intention  that  he  meant  his  legacies  to  be  discharged  out  of  his 
personal  property,  and  that  estate  only ;  consequently,  there  is 
no  foundation  for  a  Court  of  Equity  to  raise  a  charge  upon  die 
real,  in  aid  of  the  personal  frmd,  by  implication.  The  foUovring 
case  is  an  authority  upon  this  point 

In  Davis  v.  Gardiner  (o),  Mr.  Gardiner  began  his  will  in  this 
manner:  '^As  to  my  worldly  estate,  I  dispose  of  the  same  as 
follows :  after  my  debts  and  legacies  paid."  He  then  gave  legacies 
to  children,  payable  at  twenty-one,  or  upon  marriage  vnth  con- 
sent, directing  intermediate  interest  to  be  paid  to  them  by  his 
executors:   and  after  aU  his  legacies  paid,  he  bequeathed  the 


(m)  See  2  Ves.  jun.  328.  p.  657. 

(«)  Vide  Minor  v.  Widuteed,  ante,         (o)  2  P.  Wma.  188. 


Sect,  ii.]  upon  the  Real  Estate.  683 

reddue  of  his  personal  estate  to  his  sod,  to  whom  he  demised  his  Whefe  (Miti- 
real  estate  in  fee,  with  a  limitation  over  to  his  (the  testatort)  ^{■'  *^»^» 
daughters,  if  the  son  died  before  them  without  issue.     Under  charged  upon 

these  dispositions  Lord  Maeclef/ield  determined,  that  the  legacies  ~? ^^^ 

were  not  charges  upon  the  real  fund.  First,  because  the  bequest 
of  the  personal  residue  after  debts  and  l^acies  paid  was  incon- 
sistent with  an  intent  to  charge  the  lands  with  legacies;  and, 
secondly,  because  the  interest  of  the  legacies  was  directed  to  be  paid 
by  the  executors;  a  circumstance  which  hb  Lordship  considered 
to  be  a  material  feature  in  the  case. 

The  next  case  is  remaii^able  in  the  circumstance  of  Lord 
Ahaaslegt  M.  B.,  referring  to  the  distinction  between  debts  and 
legacies,  in  regard  to  the  requisite  evidence  of  intention  to  create 
charges  of  them  upon  real  estates.  The  principle  extracted  fiom 
the  case  is  this:  that  the  dischatge  of  debts  being  a  moral 
obligation  and  binding  upon  the  conscience  of  a  testator,  a  Court 
of  Equity  will  lay  hold  of  the  slightest  inferences  of  intention  to 
pay  them,  and  effectuate  it  by  charging  the  real  estate ;  but  that, 
legacies  being  purely  voluntary y  the  reason,  which  induces  the 
Court  to  struggle  in  fkvour  of  creditors,  to  make  the  charge,  does 
not  apply  at  the  instance  of  legatees. 

The  case  alluded  to  is  Kightley  v.  KightUy  (o),  in  which  the  Omo  otKight- 
introductory  words  were,  "  First,  I  will  and  direct  that  all  my  '^  ^'^^'^ 
legal  debts,  legacies  and  funeral  expenses  shall  be  fuUy  paid  and 
discharged."  Then  the  testator  gave  legacies,  uid  devised  his 
real  estate ;  and  Lord  Alvanley  was  of  opinion,  that  the  intro- 
ductory clause  was  not  of  itself  sufficient  to  charge  the  legacies 
upon  the  real  fund,  and  that  there  was  nothing  subsequently  in 
the  will  showing  the  intention  of  the  testator  to  make  the  chaige, 
so  as  to  authorize  the  Court  to  declare  that  the  legacies  ought  to 
be  raised  out  of  the  real  fund,  to  the  loss  and  disappointment  of 
the  specific  devisees. 

In  a  subsequent  case  of  Williams  v.  Ckitty  (p),  Lord  RossJyn 
adverted  to  the  principle  laid  down  by  the  Master  of  the  Rolls  in 
the  last  case,  and  declared,  *'he  did  not  know  how  to  state  the 
difference,"  in  reference  to  charges  of  debts  and  legacies  upon  real 
estate.  The  case  last  referred  to  proves,  that  expressions  in  a  will 
of  a  desire  that  debts  should  be  paid,  will  be  construed  into  a 
charge  upon  the  real  estate ;  so  that  in  Kightley  v.  Kightley,  had 
the  claim  been  made  by  the  simple  contract  creditors.  Lord 
Alvanley,  it  is  presumed,  would  have  decided  in  their  favour, 

(a)  2  Yes.  inn.  32S.  (p)  3  Yes.  561. 
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Where  pirti.  upon  the  sunuised  intention  of  the  testator.  K,  then,  the  testator 
oDiy'imf  cWff-  ™"®^  ^^  supposed  to  have  meant  in  that  case  to  chaige  his  lands 
ed  apontbe       with  debts,  it  seems  to  be  a  natural  inference  that  he  must  have 

! entertained  a  similar  intention  in  regard  to  legacies,  since  they 

and  legaciin  *"^  comprehended  in  the  same  clause  (y).  It  is  true  that  in  par- 
are  mentioned  ticular  cases  there  is  a  great  difference  between  debts  and  legacies, 
f^er^bc  an  ^  ii^  consequencc  of  the  latter  owing  their  existence  to  the  will, 
implied  charge  ^hUgt  the  former  exist  independently  of  that  instrument    But  it 

on  the  land,  so  ,  ,5  t        j»    •       • 

must  the  latter,  would  be  canying  the  principle  of  that  distinction  to  an  unreason- 
able length,  if  it  were  allowed  the  effect  of  raising  different  and 
contradictory  inferences  of  intention  in  a  testator,  when  debts  and 
legacies  are  included  in  the  same  sentence,  viz,  that  the  debts 
should  be  a  chai^  upon  the  land,  and  the  legacies  no  chaige ; 
an  inconsistency  that  does  not  follow  a  determination  against 
legacies  being  a  charge  upon  the  real  estate,  when  they  alone  are 
mentioned  in  a  clause  so  worded  as  that  in  KigMky  y.  Kightky. 
If  the  above  observations  be  considered  well  founded,  it  follows 
that  Lord  AhmiJejf^  decree  cannot  be  supported. 

The  case  of  Keeling  v.  Brown  (r),  stated  in  chap.  XIV.,  sect  1, 
is  an  instance  in  which  the  words  of  the  will,  and  the  introductory 
clause  ^*ImprimiSf  I  will  and  direct  that  all  my  just  debts  and 
funeral  expenses  be  paid  and  discharged  as  soon  as  conveniently 
may  be  after  my  decease  by  my  executors,  ftc."  have  been  con- 
sidered as  not  fumi^ung  sufficient  evidence  of  intention  to  chai^ge 
the  real  estate. 

Nor  will  it  be  inferred  that  the  testator  intended  to  charge 

legacies  upon  his  real  estate,  merely  because  he  directs  that  his 

legacies  shall  be  paid  by  his  executor,  to  whom  he  devises  the 

residue  of  his  real  estate,  and  to  whom  he  bequeaths  the  residue 

of  his  personal  estate,  after    payment  of  debts    and  funeral 

expenses  (/)» 

Where  some  ^^  ^^J  happen,  fi'om  the  manner  in  which  a  will  is  framed, 

'?3r«cie8  are       ^h^t  somc  of  the  legacies  given  by  it  shall  be  changes  upon  the 

landinexclu-     real  estate  in  exclusion  of  the  others.     An  instance  of  this  kind 

iion  ot  otnera,    Qc^m^^  j^  ^^  ^>ggg  ^£  Hone  V.  Medcraft  {t\  which  was  to  the 

following  effect : 

The  testator  devised  to  his  heir  a  part  of  his  real  estates, 
subject  to  and  chargeable  with  debts,  &c.,    ''and  all  l^cies 


{q)  1  Meriv.  283.  Stu.  592. 

(r)  5  Yes.  359 ;  see  also  Symons  (t)    1   Bro.  C.  C.  261,  and  see 

V.  James,  2  Yo.  &  Coll.  (C),  301.  Mailers  v.  Masters,  1  P.  Wms.  421. 
(*)  Parker  v.  Feamley,  2  Sim.  & 
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thereafter  mentioned,  that  is  to  say,"  &c.,  giving  several  general  charge  ofle- 
legacies ;  all  of  which  he  directed  to  be  paid  by  his  said  heir;  but  p^^^*^^  '*»<' 
if  no  heir  could  be  found,  he  devised  those  estates  to  a  Mr.  ed  codicil,  be-' 
Lowndes^  subject  to  and  chai^able  with  "  all  the  legacies  befirre  ^^^^  ^*^'' 
mentioned."    The  testator  next  disposed  of  the  remainder  of  his  ^r^ — - — t 

^  Effect  of  such 

real  property  to  chantable   uses,  and  bequeathed  some  other  iDstromciu. 
legacies.      Lord  '  Thurhw  determined,   that  the    last  class  of 
legacies  was  not  charged  upon  the  real  estates.     But — 

3.  Previously  to  the  late  Statute  for  the  amendment  of  the  Law  When  before 
of  WUls  (1  Vict  c.  26),  although  questions  of  charge  of  debts  ^ilVeS- 
or  legacies  upon  the  real  estate  could  only  arise  where  the  will,  ^ional  legacies 
containing  such  a  charge,  was  executed  and  attested  as  required  trated  codicil 
by  the  Statute  of  Frauds  (m),  to  affect  the  real  property,  yet,  ^^  ^^"^^x 
when  the  will  was  duly  executed  charging  the  real  estate,  subtle  esute. 
distinctions  were  made  as  to  the  power  of  a. testator  to  alter,  or 
bequeath  to  other  persons,  legacies  so  ^ven  and  chai^ged,  by  a 
codicil  not  executed  according  to  the  latter  statute. 

It  seems  to  have  been  settled,  that  if  a  testator  created  a 
general  charge  of  legacies  upon  his  lands,  in  aid  of  the  personal 
estate,  by  a  will  properly  executed  and  attested,  and  he  afterwards 
by  a  codicil,  not  duly  executed  and  attested  to  affect  real  estates, 
bequeath  additional  legacies;    if  the   personal  assets  were  in- 
sufficient to  pay  the  whole,  then  the  legacies  by  the  codicil  would 
be  changes  upon  the  real  estate,  equally  with  those  given  by  the 
will  (r).    The  principle  appears  to  have  been  founded  in  analogy  when  land  was 
to  debts ;  which,  if  charged  generally  upon  lands,  would  include  f  ^*^[§^  '''^^ 
as  well  the  debts  incurred  after,  as  those  contracted  prior  to  the  raUy,  newlega- 
date  of  the  wiH     Lord  Hardtoicke  is  accordingly  reported  to  that  fund  might 
have  expressed  the  rule  to  the  following  effect:  "  When  a  real  be  given  by  an 

.      1   1      1     .     1  1   .  11     »  »  1  Ml   unattested  00- 

estate  is  duly  devised  to  trustees,  and  is  well  charged^  by  a  wiU  dicil? 
duly  executed,  with  debts  and  legacies,  debts  which  are  con- 
tracted after  the  will,  or  legacies  given  by  a  codicil,  though  not 
duly  executed,  will  be  a  charge  upon  the  real  estate ;  for  the  real 
estate  was  well  charged  by  the  will  with  the  debts  and  legacies ; 
and  it  is  immaterial  by  what  instrument  they  appear,  provided  it 
has  been  proved  as  part  of  the  will ;  and  when  that  is  done,  it  is 
sufficient  to  denote  the  trust,  and  that  it  is  part  of  what  was 
intended  to  be  comprised  (tr).  In  consistency  with  this  declara- 
tion, it  seems  that  his  Lordship  determined  the  following  case : 

'   («)  29  Car.  II.  Chap.  III.  (ir)  See  the  reasons  assigned  bj 

(ij)  IP.  Wins.  423;  Ambl.33,41;      Sir  W,  Grant,  12  Ves.  37,    and  by 
3  Yes.  163,  1G4.  Lord  Boadyn,  2  Yes.  jun,  237. 
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Charge  of  le-  The  testatrix  devised  her  residuary  real  and  peraonal  estates  to 
f^llTunattlMt-  ^^^  ^^  sisters,  ^^ after  payment  of  debts  Mid  legacies;"^  and  by  a 
ed  codicil  be-  codicil,  without  any  attestation,  she  gave  a  l^acy  to  her  cousiiL 
^  26.  Lord  Hardwicke  decided  that  this  legacy  was  a  charge  upon  the 

Efieetofsuch    ^«^  property  {x). 

instnunent.  In  Swift  v,  Nash  (y),  the  testator  by  will  duly  attested  devised 

and  bequeathed  all  his  real  and  personal  estate  to  be  sold  and 
converted  into  money,  and  thereout  directed  the  payment  of  hia 
debts,  funeral  and  testamentary  expenses,  and  also  the  legacies 
which  he  might  give  by  his  will  or  any  codiciL  By  a  codicil 
unattested  the  testator  gave  an  aimuity  to  his  wife.  Lord 
LangdalBf  M.  R.,  held  that  the  aimuity  was  well  chai^ged  on  die 
real  estate. 

Since  additional  legacies  might  be  given  by  an  unattested 
codicil,  so  as  to  increase  the  charge  upon  the  real  estate,  when 
or  the  perwmal  that  property  was  provided  as  an  auxiliary  fund  for  the  dischaiige 
dSwed'of  by  ^^  debts  and  legacies  generaSy,  consistency  of  principle  required 
UeMn^from  that  a  testator  might,  by  an  unattested  codicil  (Uspoee  of  a  part 
gacies,  or  the  whole  of  his  personal  estate,  exempt  from  debts  and 

legacies ;  although  such  a  power,  like  the  former,  enabled  him  by 
circuity  to  make  the  real  estate  the  primary  fund  to  answer  those 
obligations.  Such  was  the  opinion  of  L^d  Ahanley  in  the 
following  case: 

In  Coxe  V.  Bassett  (z),  the  testator  charged  his  real  estates 
with  the  payment  of  debts  and  legacies ;  and  by  an  unattested 
codicil  he  gave  to  his  wife  all  his  personal  estate  with  the  excep- 
tion of  particular  articles,  which  were  to  go  as  heir-looms,  &c.  It 
was  objected  to  this  disposition,  that  where  a  testator  has  subjected 
his  real  estate  in  aid  of  his  personal,  as  in  the  present  instance, 
he  could  not  by  a  subsequent  unattested  codicil  give  away  any 
part  of  the  latter  fund,  so  as  to  increase  the  load  upon  the  real 
property ;  or  rather,  that  he  could  not  by  such  an  instrument  so 
dispose  of  his  personal  estate  as  to  exempt  it  from  the  discharge  of 
his  debts  and  legacies.  To  this  objection  Lord  Ahahley  answered, 
^  the  testator  might  undoubtedly  increase  the  chaxge  with  regard 
to  legacies;  a  question  of  right  long  doubted,  but  then  setded; 
and  if  he  might  increase  it  by  legacies  given  by  an  unattested 
codicil,  it  was  a  necessary  consequence  that  he  might  dispose  of 


(x)  HatmU  v.  Pac^,  AmbL  556,  (z)    3  Yes.    159;   164^   and  sea 

and  lee  8  Yes.  498.  Buckridge  y.  Ingram^  2  Yes.  jun. 

(y)  2  Keen,  20 ;  see  alao  Rocke  v.  652,  665. 
WorraU^  11  Sim.  216. 
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port  of  his  peracHial  estate  as  a  specific  legacy,  and  therefore  charge  of  le. 
exempt  it  (as  in  this  case)  from  hb  debts  and  legacies,  by  a  codicil  P^^^j!^ 
not  r^ularly  attested ;  and  so  his  Lordship  determined  ed  codicil,  b^. 

It  followed,  from  the  power  of  a  testator  to  give  legacies  by  an  ^^^    *^ 
unattested  codicil,  to  affect  real  estate  under  a  general  charge  of  Effect  of  such 
legacies  by  a  duly  executed  will,  that  he  might,  by  the  like  im*  instnimeiit. 
perfect  instrument,  alter  or  revoke  all  or  any  of  the  legacies  lu  power  to 
contained  in  the  will,  or  substitute  others.  w  wdse'leg^ 

'  Thus  in  Brudenell  v.  Boughton  (a),  the  testator,  having  a  small  cies  charged  on 
personal  and  a  real  estate,  gave  by  his  first  will,  which  was  duly  aaxiltair  fond 
executed,  800i  to  his  irister  Brudene%  and  to  his  sister  Layng  ^2^^^^^' 
AOttL  The  residue  of  both  fmids,  not  before  disposed  of,  he  gave, 
^^  after  payment  of  debts  and  legacies,"  to  the  defendant  By  the 
second  will  he  revoked  all  former  wills,  and  bequeathed  to  his 
sister  Layng  only  lOOil,  and  to  his  sister  Brudenell  only  AWL 
The  residue  of  his  estates  he  gave  as  in  the  first  wilL  Lord 
Hordieicke  determined,  that  the  first  will  was  pro  tanto  revoked 
as  to  those  two  legacies ;  and  that  the  smaller  sums  in  the  second 
were  chaiges  upon  the  lands.  His  Lordship  thus  expressed  him- 
self: ''  Suppose  a  man  to  make  two  wiUs,  the  first  chaiging  the 
real  estate  with  legacies ;  and  that  by  the  second  there  are  general 
pecuniary  legacies,  but  it  is  not  executed  in  form ;  yet  I  have  no 
doubt  of  the  latter  l^acies  being  a  charge  upon  the  real  estate  (6). 
But  there  is  no  occasion  to  go  so  &r  in  the  present  case,  because 
the  legacies  in  the  second  will  may  be  considered  as  part  of  the 
money  given  by  the  first,  only  new  modelled  or  qualified.  These 
are  less  sums;  lOOil  instead  of  400^,  and  400il  instead  of  800il 
If  given  exactly  in  the  same  manner,  and  to  the  same  persons, 
there  could  have  been  no  doubt;  but  there  being  less  sums, 
would  have  been  a  revocation  pro  tantOy  and  undoubtedly  a  charge 
upon  the  land;  but  being  given  differently,  and  to  different  per- 
sons^ makes  the  nicety.  However,  I  am  of  opinion,  this  is  no 
more  than  a  lessening  of  the  quantum  of  the  money  given  by  the 
former  will,  and  only  differently  modified;  and  I  must  decree  the 
less  sums  to  be  raised  out  of  the  real  estate." 

Upon  the  principle  of  the  last  authority.  Lord  Ahcadey  deter- 
mined the  case  of  Attorney  General  v.  fFard  (c),  in  which  Sarah 
Kiting  devised  her  real  and  personal  estates  to  a  trustee  to  sell; 
and,  after  directing  ibe  Joint  proceeds  to  be  applied  in  dischaiging 
the  costs  of  the  sale,  her  debts,  fimeral  and  testamentary  expenses, 
she  gave  legacies^  among  which  was  one  to  the  children  of  a 

(a)  2  Atk.  26S.  (p)  See  the  lait  caie.  (c)  3  Yet.  827. 
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Charge  of  le-     Mr.  Daniel^  if  there  Bhotild  be  a  sufficiency  to  dischai^  it, 
b^^aTimattert-  *^^  payment  of  debtS5  funeral  and  testamentary  expenses,  and 
ed  codicil,  be-    legacies;  i^nd  in  case  of  a  residue,  she  gave  it  to  charity.    The 
c^m    ^^       testatrix   afterwards  made  a  codicil  (which  was  not  properly 
Effect  of  such    attested  to  chaise  freehold  estate),  and  bequeathed  to  her  brother's 
instrument        son,  C.  KipUnff,  the  SOOL  designed  for  the  children  of  Mr.  DameL 
The  question  was,  whether,  as  that  legacy  was  a  charge  upon  the 
real  property  by  the  will,  it  w|s  effectually  revoked  and  given 
by  the  irregular  codicil  to  the  son  of  Mr.  KipUng:  and  Lord 
Alvanky  decided  in  the  affirmative ;  declaring,  that  the  legacy  of 
300/L  given  by  the  will  to  the  children  of  Mr.  Daniel  was  revoked  {d) 
by  the  codicil,  and  was  well  given  by  the  codicil  of  Mr.  Kipting. 
In  delivering  the  judgment  in  the  last  case,  his  Lordship  ob- 
served :  ^*  If  this  were  a  legacy  charged  only  upon  the  land  nothing 
can  be  clearer  than  it  could  not  be  altered,  either  as  to  the  quanr- 
turn  or  the  person^  by  any  will  but  such  as  would  have  affected 
land ;  but  being  upon  a  mixed  fund,  and  once  well  charged,  the 
testatrix  may  afterwards  modify  or  alter  it,  as  she  thinks  fit    If  a 
testator  say,  he  charges  all  the  legacies  given  by  his  will  upon  his 
real  estate,  and  give  202.  to  A»y  he  may,  by  an  unattested  codicil, 
give  that  legacy  to  B,    It  has  been  determined,  that  you  cannot 
create  new  legacies,  but  you  may  modify  or  alter  any  before  given. 
You  cannot  give  fresh  legacies  upon  land,  unless  future  legacies 
•    be  charged,  but  you  may  substitute  one  for  another." 
But  it  coald  Hence,  if  the  charge  of  legacies  upon  the  real  estate,  in  aid  of 

r°V^*f^di  ^®  personal,  was  notgeneraly  but  of  legacies  partiaJly  ;  as  if  it  were 
tional  legtcies,  of  legacies  "hereby  given,"  or  "of  the  several  other  legacies  here* 
cbarse  in  the  ^i^f^  bequeathed:"  in  neither  case  would  legacies  by  an  imat- 
will  was  not  of  tested  codicil  be  charges  upon  the  real  estate;  because,  in  each 
^^uies  gene-  {^^1^^^^^  jj^^  charges  were  confined  to  bequests  in  the  wiUy  and 
were  not,  as  in  the  case  of  Hannis  v.  Packer  (e),  charges  of  legacies 
generally. 

Thus  in  Bonner  v.  Bonner  (f),  the  testator,  after  giving  several 
legacies  or  portions  to  his  children,  devised  his  real  estates  (sub- 
ject to  a  term  of  1,000  years)  to  his  second  son  for  life,  with 
remainders  over.  The  trustees  of  the  term  were  directed  to  raise 
out  of  the  rents  and  profits  of  the  lands  comprised  in  it;  or  by 
mortgage  or  sale,  and  pay  to  his  children  "the  several  legacies 
hereby  given  to  them  with  interest,  and  also  the  several  other 


(d)  8  Yes.  499;  2  Atk.  273.  y.  Ingram,  6  Sim.  197 ;  Eadbwn  v. 

(e)  Amb.  566,  supra,  686.  Jervis,  3  Beav.  4^0. 
(/)  13  Yes.  879;  see  also  Strong 
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legacies  hereinqfier  bequeathed"     He  then  gave  a  few  small  charge  of  legs- 
legacies  ;  and  afterwards,  by  an  unattested  codicil,  he  bequeathed  ^^^^^^J^^ 
additional  legacies  to  some  of  bis  children,  which  were  declared  codicil,  before 
by  Lord  Eldon  not  to  be  charges  upon  the  real  estate,  since  the  ^    '*^*'  ^'    ' 
charge  of  l^acies  by  the  will  was  not  general.  f^^""^ 

In  the  preceding  cases,  it  is  observable,  that  the  real  estate  was 
the  auxiUahfi  not  the  primary  fund,  for  payment  of  the  l^acies; 
consequently,  the  unattested  codicils  were  allowed  to  operate, 
either  in  giving  additional  legacies  where  the  changes  of  the  lands 
by  the  wills  were  of  legacies  generally ^  or  in  altering  or  revoking 
those  which  affected  the  real  property,  under  partial  charges  in 
the  wills.  But  where  the  real  property  was  the  only  fund  for  the 
legacies,  those  charges  could  neither  be  altered  nor  revoked  by  a 
codicil  not  executed  and  attested,  as  required  by  the  Statute  of 
Frauds.  Such  was  the  opinion  of  Lord  Ahanley  in  the  case  of  Nor  revoke  nor 
the  Attamey  General  v.  Ward  before  stated,  and  of  Lord  Hardwicke  "^^  ^  '*' 

^^  *^  ^^  ffBcsies  8s  ^»erc 

in  BrudeneU  v.  Baughtanf  who  said,  *^  It  is  very  certain  no  devise  cbarged  by  the 

of  lands  can  be  made,  but  with  such  solemnity  accompanying  the  J^J  was'tbe^ 

execution  of  it,  as  directed  by  that  statute ;  and  it  is  equally  clear,  pr/maTy  fund 

where  a  sum  of  money  is  given  originally  and  primarily  out  of  ment. 

land,  a  will,  with  that  charge,  must  be  equally  executed  with  the 

same  solemnly,  because  it  is  considered  part  of  the  land :  a  con*- 

struction  analogous  to  the  rule  of  law,  that  a  devise  of  rents  and 

profits  is  a  devise  of  the  land  itsel£     The  rule  is  the  same  as  to 

revoeaiions  of  a  devise  of  lands ;  and  with  respect  to  a  revocation 

of  a  sum  of  money  charged  by  a  will  upon  lands,  they  must  be 

revoked  in  the  same  manner**  (/).     If  then  legacies  chaiged  by 

will  upon«real  estates,  as  the  primary  fund,  could  not  be  affected 

by  an  unattested  codicil,  much  less  could  such  an  instrument  Much  less  af* 

create  addUional  l^acies  to  be  paid  out  of  that  estate  in  the  first  ^^aadiu^^al 

instance.  legacict. 

In  illustration  of  the  above  remarks,  the  following  cases  are 
produced: 

In  Sheddon  v.  Goodrich  (g),  Mr.  Goodrich^  having  one  son  and  Cases. 
three  daughters,  gave,  by  will  duly  executed,  his  lands,  &c.  in  the  ^**®J[j^  **** 
islaQjd  o{  Bermtiday  to  his  wife  for  life;  and  after  bequeathing  to  lands, or  the 
her  and  his  children  general  legacies,  he  directed  his  executors  to  theS^'tEcr 
sell,  after  his  wife's  death,  his  real  and  personal  estates,  and  to  primary  fund 
pay,  with  all  convenient  dispatch  after  die  sale,  6,000iL  to  each  <^|j^^fbe 

revoked  or  al- 
■    teredbyannn- 

(/)^  Atk.  272,  and  fee  18  Ves.      3  Bear.  479,  where  the  legacies  were  eodidL 
167;    Lock   y.  James,    11  Mee.  &      charged  on  a  mixed  fund. 
Wei.  901,   and   Siocker  t.  Harbin,         (g)  8  Yes.  481. 

VOL.  L  Y  Y 


1  Vict,  c  26. 
Eieelofsach 


690  Of  charging  Legaeiea  [Oh.  xn. 

Chtfgeorien.  dauj^ter^  &c.  and  appointed  his  son  residuary  I^|;atee«  The 
Munattortod  ^^^^  ^P^^  ^®  birdi  of  a  daughter,  made  a  second  will,  which 
oo^l,  before    was  attested  by  tu)o  witnesses  only;  and,  after  revoking  all  former 

willsy  he  disposed  of  his  real  estates  in  Bermuda;  bequeathed  to 
his  wife  a  legacy,  and  gave  his  residuary  estates  to  his  son  and 
four  daughters.  To  this  second  will  the  testator  added  a  codicil, 
attested  by  the  same  two  witnesses  only ;  by  which  he  varied  the 
dispositions  of  the  second  will*  As  to  the  effect  of  the  two  latter 
instruments  upon  the  former,  Lord  Sldon  declared,  that,  as  the 
ErigUsh  real  estates  were  not,  by  the  first  duly-executed  will, 
absolutely  converted  into  personal  estate,  neither  of  the  latter 
instruments  could  either  revoke  or  alter  the  dispositions  contained 
in  it,  but  that  since  the  lands  in  Bermuda  would  pass  by  a  wiD, 
without  the  attestation  of  three  witnesses^  they  were  well  disposed 
of  by  the  second  will  and  codicil. 
Attomoney  The  principle  of  Lord  EUM%  decree  «pfi&a%  to  be,  that  the 
w»tod  ©nl^  case  was  an  attempt  to  dispose  of  the  produce  firam  a  sale  of  free- 
by  a  duly  ex.  hold  property  by  a  will  and  codicil  not  attested  as  required  by 
ing  subjeot  to  ^^  Statute  of  Frauds.  But  his  Lordship  inclined  to  an  opinion, 
Sdki!*^^  that^  if  by  the  duly  executed  will,  the  lands  had  been  absolutely 
and  for  ever  converted  into  personalty  (A)^  the  second  will  would 
have  revoked  the  first ;  and  the  real  pixx^eeds^  in  its  new/sharacter 
of  personal  estate,  would  have  been  well  disposed  of  by  the  latter 
will  and  codicil  With  respect  to  this  point,  Sir  tfUUam  Grants 
M.  R.,  made  the  following  remarks:  *^I  have  always  understood, 
that  an  unattested  will  or  codicil  could  have  no  operation  on  the 
land,  or  its  produce.  There  are  indeed  some  expressions  in  the 
report  of  Sheddon  v.  Goodrich,  whidi  seem  to  imply  that  a  testator 
may  consider  his  real  estate  as  by  his  will  thrown  into  personalty, 
so  that  he  could  act  upon  it.  as  if  it  were  personal  property ;  but 
I  cannot  conceive  cany  such  case,  that  a  person  can  enable  himself 
to  dispose  of  his  real  estate  or  its  produce,  by  any  other  sort  of 
will  than  the  law  requires  to  pass  land "  (i). 

JnHoaper  v.  Goodwin  (J),  the  testator  by  a  wUl  duly  executed, 
devised  his  real  estates  to  trustees  to  sell,  and  invest  the  money 
in  stock,  for  the  purpose  of  answering  the  Ic^cies  and  annuities 
given  by  his  wiU.  He  then  bequeathed  several  legacies  and 
annuitiecf,  and  gave  his  residuary  estate  to  four  persdns  as  tenants 
in  common.  The  testator  afterwards  made  a  codicil,  attested 
only  by  two  witnesses,  and  attempted  to  dispose  of  the  share  of 

(h)  See  Chap.  EX.  which  treats         (i)  IS  Vea.  166. 
of  thii  f  abject.  (;)  Ibid.  156 ;  1  Jacob.  875. 
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a  residuary  legatee  who  happened  to  die  before  him.     Sir  Wtlliam  charge  of  lega- 
Grant  determined,   that  so  much  of  the  deceased's  share,  as  ^^^naj^^j*^' 
consisted  of  the  proceeds  from  a  sale  of  the  real  estate,  did  not  codicil  or  pa- 
pass  by  the  codicil;   the  conversion  of  that  fund  not  being  ?*vict  ^^6. 
absolute,  but  for  particular  purposes;   and,  therefore,  that  the  Effect  of  such 
lapsed  interest,  being  part  of  the.  produce  of  the  realty^  belonged    inrtrument 
to  the  heir  of  the  testator. 

It  would  make  no  difference,  although  the  testator  expressb/  A  testator  can- 
reserve  to  himseli^  by  his  duly  executed  will,  a  power  to  dispose  p^wertodis- 
of  his  real  estate  or  its  produce  by  an  unattested  codicil,  and  for  P<^«  of  land  or 

*"  ,  ,  Its  prodaco  by 

the  reasons  detailed  by  Lord  Eldon^  viz.  ^*  I  take  it  to  be  decided  an  unattested 
(said  his  Lordship,  referring  to  a  future  unattested  paper),  and  P*P«o«-codici]. 
there  is  no  doubt  that  a  paper,  made  subseguent  to  the  will 
could  never  be  part  of  it,  for  the  three  witnesses  required  by  the 
statute,  are  witnesses  to  the  sanity  of  the  testator,  and  to  all  that 
is  necessary  to  constitute  a  good  wilL     The  consequence  is,  that 
the  8ubse(][uent  paper  has  not  the  ceremonies  necessary  to  consti- 
tute a  devise  of  land     The  cases  upon  a  charge  of  legacies  by  a 
win  with  three  witnesses  apply  to  this;   and,  although  it  be 
settled  that  legacies  given  by  an  unattested  paper  will  be  included 
in  that  chai^ge;  that  has  been  met  at  least  with  this  symptom  of 
disapprobation,  that  it  is  remarked  as  a  solitary  case  (A),  and  if> 
by  a  will  duly  attested,  the  devisor  direct  an  estate  to  be  sold, 
though  he  could  have  exhausted  that  fund  by  legacies,  he  could 
not  by  a  will  unattested  give  away  any  part  of  it"  (/). 

Consistently  with  these  observations.  Sir  WitUam  Grants  M.  R., 
decided  the  case  of  Rose  v.  Cunynghame  (tn),  in  which  Mr.  Undy, 
by  win  duly  executed,  devised  his  plantations  and  estates  in  the 
idand  of  Grenada  to  trustees,  with  directions  out  of  the  produce 
to  discharge  incumbrances  afiedting  the  property,  and  **  to  pay 
aU  such  annuities,  legacies,  or  bequests,  as  he  should  give  or 
bequeath,  to  be  paid  out  and  irom»  or  charge  and  make  charge* 
able  upon,  his  real  or  persond  estate  in  Cftenada  by  his  will,  or 
by  any  writing  or  writings  at  any  time  or  times  there  afkr,  signed 
by  him,  or  in  his  own  handwriting,  whether  witnessed  or  not; 
and^  after  payment  of  the  said  debts,  &c.  as  aforesaid,  the 
residuary  annual  produce,  ad  also  the  produce  of  his  personal 
estate  in  that  island,  were  to  accumulate  until  the  year  1810, 
when  his  nephews  were  to  have  the  estates,  and  the  accumulation 
was  to  form  part  of  the  residue  of  the  testator's  personal  estate. 

(k)  18  Yea.  167.  (m)  12  Yes.  29 ;  see  also  WkfftaU 

(Q  1  Yes.  k  Bea.  445.  v.  Kay^  2  M.  &  K.  765. 
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Role  where 
the  unattested 
paper  was  in 
existence  and 
referred  tobjr 
the  will. 


And^  after  chaining  his  plantations  and  estates  with  two  annuities, 
one  being  of  200^  to  his  wife,  he  devised  to  the  same  trustees  his 
real  estates  in  England^  and  all  other  his  real  and  personal  estates, 
(with  the  exception  of  such  parts  "  as  by  that  his  will^  or  by  any 
codicil  or  codicils  thereto^  or  other  writing  to  be  signed  by  him,  or 
wrote  with  his  own  hand,  whether  witnessed  or  noty  he  had  dis- 
posed or  should  dispose  of,"')  in  trust  to  sell,  and  pay  his  funeral 
expenses,  the  costs  of  proving  the  will,  his  debts,  (except  those 
before  provided  for  out  of  the  Grenada  estates),  and  such  legacies 
as  he  had  given  by  his  wiU,  or  which  he  should  gi^pe  by  any 
codicil  thereto,  or  by  any  writing  signed  by  him,  or  in  his  own 
handwriting,  whether  witnessed  or  not"  The  testator,  than  gave 
several  legacies,  and  disposed  of  the  residue  of  his  real  and 
personal  estates.  By  an  unattested  codicil  he  gave  to  lus  wife  an 
additional  annuity  of  100^  from  his  Grenada  estate;  and  the 
question  was,  whether  that  estate  was  well  chai^d  with  it? 
and  Sir  WiUiam  Grants  determined  in  the  negative. 

The  principle  of  the  decree  appears  to  have  been,  that  the 
Grenada  estate  not  being  charged  with  the  payment  of  legacies 
and  annuities  generally,  in  aid  of  the  personal  estate ;  but  with 
those  only  bequeathed  by  the  will,  and  such  (as  expressed  and 
intended)  as  should  be  given  in  future  by  a  codicil  or  writing, 
whether  attested  or  not,  and  as  the  primary  fund  for  their  pay- 
ment ;  the  power  so  reserved  to  dispose  of  the  proceeds  of  real 
estate  by  an  unattested  instrument  could  not  be  supported,  since 
the  Statute  of  Frauds:  consequently,  the  unattested  codicil  in 
the  present  instance  was  insufficient,  either  of  itself,  or  by  aid  of 
the  will,  to  charge  the  additional  annuity  upon  the  Grenada 
estate.  This  case  therefore  is  the  same  in  principle  with  that  of 
Sheddon  v.  Goodrich  before  stated  (o). 

It  might  happen  that  an  unattested  paper  writing  was  referred 
to  in  a  duly  executed  will,  as  then  in  existence,  for  the  disposition 
of  the  red  estate  -or  of  the  whole  or  part  of  its  produce.  The 
effect  of  such  an  instrument  in  consequence  of  that  reference,  is 
next  to  be  considered. 

It  was  said  by  Wilson^  J.,  in  Habergham  v.  Vincent  (p\  "he 
believed  it  to  b^  true,  and  had  found  no  case  to  the  contraiy 
that  if  a  testator  in  his  will  refer  expressly  to  any  paper  already 
written,  and  he  so  describe  it,  that  there  can  be  no  doubt  of  the 
identity,  and  the  wiU  is  executed  in  the  presence  of  three 
witnesses;  that  paper  makes  part  of  the  will,  whether  executed  or 


(p)  Ante,  p.  689. 


(/>)  2  Yes.  joD.  228. 
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not;  and  such  reference  is  the  same  as  if  he  had  incorporated  it"  Charge  oflega- 
This  was  assented  to  by  BuOery  J.,  in  the  same  case  lq\     Lord  ^^  ®"  land  bj 
Eldori^  language  upon  this  subject  is  as  follows:    ''That  an  codicil  or  pa- 
instrument  properly  attested  in  order  to  incorporate  another  not  i^vioL^!^^. 
attested^  must  90  describe  ity  as  to  be  a  manifestation  of  what  the  ^^^^  ^ — j^ 
paper  is,  which  is  meant  to  be  incorporated  in  such  a  way,  that  a  instrument. 
Court  of  Equity  can  be  under  no  mistake"  (r).     It  might  have 
been  concluded  from   these   declarations,  that  this  point  was 
settled ;  but  we  find  Lord  Eldon  stating,  on  a  recent  occasion, 
''  that  the  cases  so  far  as  they  had  gone,  raised  doubts^  even  as  to 
a  paper  antecedently  existing,  but  clearly  and  undeniably  referred 
to  in  the  will"  (s).     This  point,  though  not  as  yet  the  subject  of 
express    decision,  cannot    be    considered  as  unprejudiced  by 
opinion.     In  the  following  case  Lord  JEldan  determined,  that  the 
paper  writings,  referred  to  by   the  will,  were  not  sufficiently 
described  and  identified,  as  to  be  incorporated  in  it,  so  as  to 
dispose  of  the  rents,  and  the  produce  from   the  sale  of  real 
estates. 

The  case  alluded  to  is  Smart y,  Pruj€an(i)j  in  which  Mr.  Lowey 
a  catholic  priest  of  Gravelines  in  Flanders^  being  seised  in  fee  of 
real  estates  in  England^  gave  them,  by  will  duly  executed,  to 
trustees,  in  trust  to  sell,  and  apply  the  intermediate  rents  ''for 
such  persons  and  purposes  as  he  (the  testator)  should  by  a  private 
letter  or  paper  of  instructions,  which  he  mentioned  in  his  will,  he  • 
intended  to  kave  with  a  Mrs.  Johnsaoy  then  residing  at  OraveUneSf 
or  with  her  successor  for  the  time  being,  should  appoint :"  and 
he  directed  his  trustees,  immediately  after  the  sale,  to  pay  the 
proceeds  with  interest  till  payment,  "  to  and  for  the  benefit  of 
such  person,  and  in  such  manner  as  he,  by  the  like  private  letter 
or  paper  of  instructions,  should  appoint"  He  then  gave  legacies 
to  his  trustees;  and  his  residuary  real  and  personal  estates  to  the 
same  trustees,  "for  the  use  of  such  person  as  should  be  named  in 
the  same  letter  or  paper  of  instructions,"  and  he  appointed  the 
tnistees  executors.  The  ti^stator  died  at  Gravelines;  and  two 
papers  were  found  in  the  same  envelope  with  the  will,  in  his 
bureau,  in  the  room  where  he  resided,  belonging  and  adjoining 
to  the  monastery  of  English  nuns  at  GraveUne^y  of  which  Mrs. 
Johnson  (referred  to  in  the  will)  was  the  superior.  The  envelope 
was  sealed  and  endorsed  by  the  testator  thus:   "The  will  of 


(q)  2  Ves.  jun.  p.  232.  .       (/)  6  Ves.  560,  and  see  the  case  of 

(r)  6  Ves.  565.  WUkinson  v.  Adam^  1  Ves.  &  Boa. 

(*)  1  Ves.  &  Bea.  445.  426,  445,  461. 
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Effect  of  such 
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Charge  of  legft-  Anthony  Lmoe,^  The  paper  writings  were  written  by  the 
MMrtterted^  testator ;  one  of  which,  addressed  to  his  trustees,  directed  them 
to  pay  the  rents  of  his  houses  till  sold,  or  if  sold,  the  net  proceeds 
to  Mrs.  Johnson,  or  her  then  successor,  or  to  such  other  person  as 
they  or  either  of  them  should  appoint  The  other  paper  writing 
was  addressed  to  Mrs.  Johnson,  directing  her  how  to  apply  the 
proceeds  from  the  sale  of  his  real  estate  and  his  personal  property, 
which  was  in  discharging  a  debt  and  legacies,  giving  the  residue 
to  herself.  The  question  was,  whether  those  paper  writings 
were  so  referred  to  by  the  will,  as  that  they  could  be  clearly 
identified  as  the  very  letter  or  paper  of  instructions  mentioned  in 
such  will,  so  as  to  be  embodied  in,  and  made  parts  of  it :  and 
Lord  Eldon  determined  in  the  negative;  observing  upon  this 
part  of  the  case,  as  follows:  ^'The  true  question  is,  if  these 
papers  were  found  in  the  bureau  with  the  will,  can  I  say  from 
the  contents  of  the  will,  that  these  two  papers  are  those  referred 
to.  Suppose  several  other  papers  were  found  with  them,  could  I 
say  this  will  would  have  enabled  me  to  select  these  two  as  the  only 
papers  referred  to.  The  rule,  and  my  opinion  are,  tiiat  the  will 
has  not  by  its  contents  sufficiendy  identified  those  papers  to 
enable  me  to  say,  that  they  are  necessarily  incorporated;  if  not, 
they  are  not  attested  by  three  witnesses,  and  it  is  admitted  that 
this  sort  of  disposition,  unless  the  imtecedent  paper  is  incorpo- 
rated, cannot  be  brought  within  the  rule  as  to  debts  and  legacies 
charged  on  real  estate  by  an  unattested  paper.**  The  consequence 
was,  that,  for  this  defect,  his  Lordship  declared  that  the  persons 
claiming  under  those  paper  writings  were  not  entided. 

We  close  diis  section  by  referring  the  reader  to  the  statute 
1  Vict.  c.  26,  for  the  Amendment  of  the  Law  of  Wills.  That 
statute  (sect  9)  enacts,  that  no  will  shall  be  valid  unless  in  writ- 
ing, signed  at  the  foot  or  end  of  it  by  the  testator,  or  by  some 
other  person  in  his  presence,  and  by  his  direction,  such  signature 
to  be  made  or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  who  shall  attest 
and  subscribe  the  will  in  the  presence  of  the  testat(»r.  As  the 
statute  relates  only  to  wills  made  upon  or  after  the  \fktQ&  January 
1838,  the  questions  discussed  in  the  preceding  section,  can  only 
arise  in  wills  and  testamentary  instruments  made  before  that 
period ;  for  the  uniformity  of  execution  required  by  the  act  in 
all  testamentary  dispositions  within  its  operation,  will  preclude 
their  recurrence. 

In  the  21st  section  it  is  further  enacted,  that  no  obliteration, 
interlineation,  or  other  alteration  made  in  any  will  after  its 
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cation,  shaU  be  valid  unless  executed  as  required  by  the  act  for  wImb  the  peiw 
the  execution  of  the  will,  either  in  the  margin,  or  near  the  altera*  P^ij^^ 
tion,  or  to  a  memorandum  referring  thereto. 

Sbct.  III.  Of  Exoneration. 


debts  and  legi^ 
des. 


Where  there  is  no  doubt  as  to  debts  and  legacies  being  effec*  Eioneration. 
tuallj  charged  upon  the  real  estate  (a),  it  is  necessary  to  ascertain 
when  the  personal  is  to  be  first  applied,  and  the  real  estate  is  an 
auxiliary  fund  only';  and  when  the  real  estate  is  the  prvmary^ 
and  the  personal  estate  the  secondary  fund*  In  prosecuting  this 
inquiry,  it  is  proposed  to  consider,-^ 

1.  When  the  personal  estate  is  ^«^  applicable  to  the  satisiac*-  When  the  peru 
tionofdebts  and  legacies.  jS^Jlffto 

The  rule  is  general,  that  in  the  absence  of  contraiy  intention  dobu  and  lega- 
the  personal  estate  is  the  first  and  natural  fund  for  the  payment  ^^' 
of  debts  and  legacies;  and  the  real  estate  is  only  to  be  resorted 
to  in  aid  of  the  former,     A  Court  of  Equity  has,  in  several  of 
the  cases  after  mentioned,  attached  considerable  importance  to 
the  circumstance  of  the  devisee  of  the  land  being  also  the  legatee 
of  the  personal  estate,  considering  it  to  be  a  strong  mark  of 
intention  that  the  testator  could  not  mean  to  exempt  the  personal 
fund  to  the  prejudice  of  the  real,  when  both  of  them  were  given  Effect  upon  the 
to  the  same  individual :    and  it  seems  to  be  now  settled,  that  raleof  are«- 

doary  bequeit 

whether  the  real  estate  be  devised  to  a  person  upon  condition  of  of  the  per. 

aonalty. 


(a)  The  stat  3  &  4  Wm.4,  c.  104| 
eDacts,  that  after  the  passing  of  the 
act  (29  Aug.  1833),  when  any  per- 
son shall  die  seised  of  any  real  estate 
which  he  shall  not  by  will  have 
charged  with  or  devised  subject  to 
the  payment  of  his  debts,  the  same 
shall  be  assets  to  be  administered  in 
Courts  of  Equity  for  payment  of 
the  just  debts  of  such  person,  as  well 
debts  due  on  simple  contract  as  on 
specialty;  and  that  the  heir-at-law 
or  customary  heir  and  devisee  of 
such  debtor,  shall  be  liable  to  all  the 
tame  suits  in  equity*  at  the  suit  of 
any  of  the  creditors,  whether  by  sim- 
ple contract  or  specialty  as  the  heir- 
at-law  or  devisee,  was  theretofore 
liable  in  respect  of  freehold  estates 
St  the  suit  of  creditors  by  specialty, 


in  which  the  heirs  were  bound :  but 
creditors  by  specialty  in  which  the 
heirs  were  bound,  are  to  be  paid  in 
full  before  creditors  by  simple  con* 
tract  or  by  specialty  in  which  the 
heirs  were  not  bound  should  be  paid 
any  part  of  their  demands.  It  is  to 
be  observed  that  the  statute  does 
not  interfere  with  the  priority  which 
a  specialty  creditor  has  over  a  cre- 
ditor by  simple  contract ;  but  where 
a  testator  charges  his  real  estate 
with  the  payment  of  his  debts,  his 
assets,  real  and  personal,  are  distri- 
butable equally  among  all,  subject  to 
specific  liens:  the  creditors  under 
the  act  have  no  lien  on  the  estate ; 
but  in  the  case  of  a  general  charge 
under  a  will  for  payment  of  debts, 
they  have. 
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Wh<n  the  per-  his  p^jiiig  debts  and  legacies,  or  be  charged  with  ^em  gene- 
r^r^?*  rally/  or  whether  it  be  given  to  trustees  for  those  purposes, 
debts  tudlega.  and  the  personal  estate  is  disposed  of  by  a  general  residnaiy 

^^ bequest  (b\  none  of  these  circumstances  will  prevent  the  personal 

fund  being  applied,  in  the  first  instance,  to  the  satisfiu^tion  of 
those  demands.  The  following  cases  wiU  establish  those  remarks: 
In  Dolman  v.  Smith  (c),  Sir  71  Dolman^  after  bequeathing 
legacies,  devised  his  real  estates  to  trustees  for  the  payment  of 
debts,  legacies  uid  funeral  expenses,  with  which  he  charged  those 
estates.  He  then  directed  his  trustees  to  receive  the  rents  and 
profits,  until  his  nephew  ThomaSy  attained  twenty-five,  and  to 
allow  him  out  of  them  30^  annually ;  also  20L  a  year  to  Lewis 
and  Dorothy y  till  they  attained  the  same  ages ;  and  the  residue  of 
the  rents,  with  the  estates,  he  limited  to  Thomas  in  tail  male, 
remainder  over,  directing  several  articles  of  personalty  to  go  as 
heir-looms  with,  the  estates.  He  then  gave  the  residue  of  his 
goods,  chattels  and  personal  estate,  before  unbequeathed^  to  his 
nephew  Thomas^  the  devisee  of  the  lands,  and  appointed  his 
trustees  executors.  The  Court  decreed,  that  the  personal  estate 
was  primarily  liable  to  the  debts  and  legacies. 

The  above  decision  will  agree  with  modem  authorities,  if  it  be 
referred  not  to  an  absence  of  what  was  then,  and  in  that  case 
considered  requisite,  viz,  an  express  clause  exempting  the  personal 
estate,  but  to  the  general  rule  before  stated,  and  to  the  inference 
in  support  of  it,  arising  firom  the  improbability  of  the  testator 
intending  to  exempt  the  personal  estate  from  debts  and  legacies, 
in  order  that  the  nephew  might,  at  any  time  before  the  age  of 
twenty-five,  have  the  opportunity  to  receive  and  spend  it,  in 
opposition  to  the  cautious  and  fixigal  manner  in  which  the  rents 
and  the  real  estate  were  devised  in  trust  for  his  benefit  Besides, 
as  the  Court  observed,  since  both  funds  were  to  come  into  the 
same  hands,  the  testator  could  not  with  reason  be  presumed  to 
entertain  so  very  fiiigal  an  intention,  as  to  one  iiind^  and  not  to 
extend  the  same  fiiigal  intention  to  the  other. 

So  in  Harewood  v.  CkSd  (if),  the  J  testator  devised  his  real 
estates  to  trustees,  in  trust  to  raise,  as  in  the  will  mentioned, 
sufficient  money  to  pay  his  debts ;  and  after  such  payments,  and 
reimbursing  themselves,  the  trustees  were  to  hold  the  remainder 


(h)  PhiUps  V.  PhUips,  2  Bro.  C.  C.  (c)  Pre.  Ch.  456,  et  vide  French  v. 

?74 ;  Fitzgerald  v.  Field,   1   Russ.  Chichester,  8  Bro.  Farl.  Ca.  16,  Svo. 

428 ;   see  infra,  sub-div.  2  ;  Davies  ed.  . 
V.  Ash/orfl,  9  Jur.  612.  (rf)  Stated  in  Forrest,  204. 
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of  the  premises  to  the  uses  previously  limited  of  the  manor  of  C.y  wben  tbe  per- 
which  were  to  the  use  of  his  daughter  in  tail,  with  remainder  to  SJf^jJS^ 
his  nephew.     Then  he  gave  all  his  personal  proper^  to  his  debuandlega- 

daoghter^  whom  he  appointed  executrix.     It  was  determined,  ^?! 

diat  the  personal  estate  was  first  applicable  to  pay  the  debts,  in 
exoneration  of  the  real,  Notwithstanding  the  express  devise  of  the 
latter  for  the  purpose. 

Nearly  similar  in  every  respect  to  the  last  case  is  that  of 
Haslewood  v.  Pope  {f\  The  trust  of  the  real  estate  was  the  same, 
with  the  exception  of  the  clause  directing  the  trustees  to  reim- 
burse themselves ;  and  the  beneficial  devisee  of  the  estates  was 
the  testator's  daughter  in  tail,  who  was  a  minor,  and  to  whom  he 
also  gave  **  aU  his  personal  estate,"  appointing  her  sole  executrix. 
Lord  Talbot  declared  the  personal  fund  to  be  first  applied  to 
answer  the  debts,  observing,  that  his  opinion  was  chiefly  founded 
on  the  circumstance  of  the  legatee  of  the  personal  estate  being 
also  devisee  of  the  surplus  real  estate  in  tail ;  for,  (said  he)  *^  I 
cannot  think  it  was  the  testator's  intention  to  exempt  his  personal 
estate  fix>m  his  debts,  for  no  other  reason  than  that  his  daughter 
might  dispose' of  it  by  will  under  the  age  of  twenty*one,  on 
purpose  to  leave  the  real  estate,  settled  on  herself  in  tail,  the 
more  incumbered." 

It  is  worthy  of  observation,  that  in  the  two  last  cases,  the  per-  Bequest  of  per- 
sonal  estate  was  not  given  by  the  term  residue^  and  yet  that  "*°'^^^.?® 
circumstance  was  not  considered  as  showing  any  intention  in  the  same  as  by 
£ftvour  of  the  legatee,  to  the  prejudice  of  the  devisee  of  the  real  gj^ue,"  where 
estate,  the  legatee  of   the  personal  being  also   appointed  sole  the  legatee  is 
executrix ;  a  character  in  which  she  naturally  took  the  personal 
estate,  with  all  the  burdens  attached  to  it  in  a  regular  course  of 
administration  (/). 

In  Lord  Inchiqtan  v.  French  (g\  Lord  TTiomond,  after  direct- 
ing his  debts  to  be  paid,  vested  all  his  real  estates  in  trustees,  to 
sell  a  sufficient  part  of  them  to  pay  debts  and  legacies^  and  to 
reimburse  themselves  all  charges ;  and  after  those  payments,  to 
convey  the  remaining  estates  to  Lord  0*Bryany  then  a  minor,  in 
tail  male,  with  remainders  over.  The  testator  then  gave  a  legacy 
of  20,0002i  to  A.  and  directed  the  produce  from  the  sale  ordered 
of  his  real  estate,  to  be  accounted  personal^  and  gave  all  the  residue 
of  his  personal  estate,  after  payment  of  debts  and  legacies^  to  Lord 


.    («)  3  P.  Wms.  324,  ed.  by  Cox,  Lefroy,  543. 

(/)    See  Brwnmel  v.  Prothero,  (g)  Ambl.  33,  37. 

infra,   and  1  Eden,  45;  2  Scho.  & 
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WbcB  fbe  per.  O^ Bryan.  Lord  Hardwkke  determined  that  the  pa!8onal  estate 
Sm  liabir^  was  the  primary  fund  for  payment  of  the  debts  and  legacies ; 
debts  ndlcg*.  and  he  approved  of  the  case  of  Harewood  y.  ChUd  before  stated. 

z!^ The  grounds  of  his  Lordship's  opinion  were  these;  l8t»  diat 

it  was  neither  expressed,  nor  was  there  a  plain  neeeMiarrf  imfii' 
cation  arising  finom  the  will,  that  the  testator  meant  to  exempt  his 
personal  estate  firom  its  natural  obligation;  2dly»  that  by  the 
direction  to  the  tiustees  to  pay  debts  and  legacies  out  of  the  real 
proceeds  was  to  be  understood,  that  they  should  raise  so  much 
money  out  of  that  fund  as^  with  the  personal  estate,  would  be 
sufficient  to  pay  debts  and  Iq^acies  ;  3nUy,  that  the  intention  to 
subject  the  personalty  to  those  demands  was  clear,  from  the 
direction  of  the  net  produce  of  the  lands  8<^d  to  be  considered 
personal  estate,  the  proper  fund  to  answer  those  payments ;  and 
lastly,  because  it  could  not  be  supposed  the  testator  would  ha,ye 
ordered  part  of  his  real  property  to  be  sold  in  order  to  give  Lord 
O^Bryan  a  great  personal  estate,  who  was,  under  the  same  will, 
to  take  the  real,  and  at  that  time  a  child  of  very  tender  years. 
Lord  Harduriche  concluded  with  an  observation,  sound  in  prin* 
ciple,  and  which,  if  now  followed,  would  erect* some  marie  as 
a  guide  to  form  opiniorfs  upon' subjects  of  this  kind.  ^  The  con- 
No  implicatioii  struction  Ihave  made  (said  his  Lordship)  is  asreeable  to  the  exprtn 
rr"'^w«»d%andiM,»»p/««<««ca«fctoJi,,&lm-(A> 

In  conformity  with  the  preceding  ^authorities^  Lord  Thurhw 

determined  the  case  of  SamwdlY.  fFake(ii)f  in  which  the  testator, 

after  desiring  that  his  debts  and  legacies  should  be  paid,  and  to 

that  end  charged  aU  kU  etiaie  with  them,  directed  his  trustees  to 

sell  his  estate,  and  apply  the  money  in  dischaiging  debts  and 

legacies;  and,  subject  to  those  payments,  he  devised  the  lands  to 

his  natural  son  for  life,  with  remainders  over ;  then  gave  Ipgariea^ 

and  the  vendue  to  the  plaintiff.     Lord  TTiurlau)  declared  the 

personal  estate  was  to  be  first  applied  in  satiafiM^tion  of  the  debca 

and  legacies. 

Two  things  oe-      In  regard  to  the  exemption  of  the  latter  fund  firom  its  natural 

e^Tthe  ^"    obligation  to  pay  debts  and  l^acies,  his  Lordship  made  the  fot- 

malty;  a        lowiniT remark:  ''It  is  not  sufficient  to  chaioe  the  real  estate. 

charge  on  the  *^  ,  ,         ^  ' 

land  and  an  in-  but  a  testator  must  show  that  it  was  his  purpose  the  penonal 
oTOrate\he^*  ^Aottiii  not  be  appUedf*  a  manifestation  of  intent  not  necessary 
permal  estate,  to  be  in  express  words,  as  will  aflerwards  appear,  but  to  be 

(A)  A  proposition  acted  upon  in         (t)  1  Bro.  C.  C.  144 ;  see  also 
thecaseofilfomMP  v.^tvA,  1  Cox,     BkodeiY.Bnidgt^  lSini.79. 
185. 
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expected  from  a  sound  interpretation  of  the  whole  will ;  and  it  is  When  tiw  per- 
to  be  noticed  that,  in  the  last  case,  the  devisee  of  the  real  estate  J^ luueto 
and  the  legatee  of  the  personal,  were  not,  as  in  the  preceding  deteaod  leg«- 

cases,  the  same  person ;  a  circumstance  therefore  which  is  not, 

of  itself,  sufficient  to  prevent  the  application  of  the  general  rule. 

The  next  case  before  Tx)rd  Thurlow  was  the  Duke  of  Aneasier 
y.  Mayer  (j),  a  case  in  which  his  Lordship  reviewed  preceding 
authorities ;  and  it  has  been  since  referred  to  as  the  standard  by 
which  questions  of  this  kind  are  to  be  determined. 

In  that  case  the  testator,  after  creating  a  term  of  ninety-nine  Penonal  estate 
years  in  his  real  estates  in  Lincobukirey  devised  those  estates,  ^[fa^ha^rm 
subject  to  it,  and  in  de&ult  of  his  own  issue,  to  Mantoffue  Bertie  for  jewi  be 
for  life,  with  remainders  over.  He  then  declared  that  his  trustees  estate  to  paj 
should  be  possessed  of  the  term,  to  raise  out  of  the  rents  and  ^^^^^ 
profits,  or  by  mortgage,  assignment,  or  demise  of  the  estates, 
money  sufficient  to  pay  his  debts,  fimeral  expenses,  and  legacies, 
after  which  the  term  was  to  cease.  Towards  the  conclusion  of 
his  will,  the  testator  gave  all  his  household  goods,  chattels, 
eff^ts,  and  personal  estate  whatsoever,  unto  Mantaffue  Bertie, 
if  living  at  his  (the  testator's)  death,  but  if  not,  he  devised  the 
same  to  the  person  who  should  be  entitled  to  the  freehold  of 
his  real  estate  under  the  limitations  in  his  will;  provided  that  if 
he  (the  testator)  left  issue,  the  limitations  of  his  real  estate,  and 
the  devise  of  the  residue  of  his  personal  estate  should  be  void,  &c. : 
and  he  appointed  his  trustees  executors,  directing  them  to  pay  his 
personal  charges,  and  all  his  debts  and  legajcies  when  due,  and  by 
such  methods  as  they  thought  proper,  empowering  them  as  executors 
to  reimburse  themselves  their  expenses  in  proving  the  will,  or 
otherwise  in  the  execution  of  such  will,  out  of  his  personal  estate, 
or  out  of  the  money  to  be  raised  under  the  term  of  years.  One 
of  the  questions  was,  whether  the  personal  estate  was  exonerated 
from  the  debts  ?  and  Lords  Commissioners  Ashurst  and  Hotham 
were  of  that  opinion,  and  so  decreed.  But  their  opinion  not 
being  satisfactory,  the  cause  was  reheard  by  Lord  Thmiow,  who 
reversed  the  decree  after  great  consideration,  and  declared  that 
the  personal  estate  was  first  applicable  to  pay  the  debts. 


(J)  1  Bro.  C.  C.  454,  and  Bee  Lord  cies,  but  the  testatrix  in  the  intro« 

JEUMs  comments,  1  Mertv.  227,  and  dnctory  cUnse  directed  all  her  debts 

APCldland  v.  Shaw,  2  Scho.  &  Lef.  to  be  paid  as  soon  as  might  be  after 

638,  stated  infra ;  see  also  Walker  y,  her  death,  and  there  were  no  words 

Hardwiek,  I  MyL  &  K.  396,  where  expressly  exonerating  personal  es- 

the  real  estate  was  devised  to  tms-  tate ;   see  also  Bobertf  v.  Boberts^ 

tees  to  sell  and  pay  debts  and  lega-  13  Sim.  337* 
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When  the  per-  His  Lordship  professed  the  ground  upon  which  he  founded  his 
SwUiS^^to  judgment  to  be,  not  any  particular  criticisms,  but  simply  upon 
debts  andlega-  the  rule  of  law;  viz.  the  testator  not  having  declared  by  express 

^^ words,  nor  any  other  declaration  which  would  tend  in  law,  to 

preserve  the  personal  estate  for  any  given  purpose  whatsoever. 
The  creation  of  the  term  could  not  repel  die  general  rule,  for 
that  had  no  greater  effect  than  subjecting  the  estate  to  the  pay- 
ment of  debts;  it  afforded  no  stronger  inference  of  an  intent  to 
exempt  the  personal  estate,  than  a  devise  in  trust  to  sell,  &c.  for 
the   discharge   of  debts,   which  occurred  in   preceding  cases. 
Similar  to  those  cases,  the  devisees  of  the  real  and  the  legatees 
of  the  personal  estate  were  in  this  instance  the  same,  circum- 
.  stances  which,  as  we  have  seen,  had  great  importance  attached  to 
them.     But  the  present  case  is  much  stronger  against  the  exemp- 
The  truttees     tion  of  the  personal  fund  than  the  authorities  before  stated.    The 
tateMDff  esl    trustees  of  the  term  were  appointed  executors^  and  they,  in  the 
ecatofi  comi-     latter  character,  were  directed  not  only  to  pay  all  debts,  l^acies, 
stance  against'  '^^  funeral  charges,  by  the  methods  they  thought  proper  (duties 
exemption  of     which  as  trustees  they  had  been  previously  ordered  to  perform  by 
means  of  the  term  of  years),  but  also  the  expenses  of  probate 
and  their  own  charges  as  executors ;  the  testator  thus  blending 
the   two  characters  and   estates,   and  giving  an  option  to  the 
executor  trustees  to  pay  all  those  demands  out  of  the  personal 
fund.     Hence,  instead  of  any  inference  of  an  intention  appearing 
to  exempt  the  personal  fund,  the  testator  pretty  clearly  expretsed 
'  his  meaning,  that  it  should  be  primarily  liable,  and  then,  according 
to  Lord  Hardunckey  in  the  case  of  Lord  Inchiqutn  v.  French, 
before  stated  (A),  against  expression,  no   implication  could  be 
made.     Upon  the  whole.  Lord  Thurhufs  decree  seems  to  be 
quite  in  harmony  with  the  principles  of  the  preceding  cases. 
No  inference  of      The  next  case  differs  from  former  authorities,  in  the  particular 
OTicnIteVe "      that  there  was  no  disposition  of  the  personal  estate,  except  by  the 
personalty         appointment  of  an  executor;  as  to  which  Lord  Rosshm  said,  **no 

arises  from  •?-,,,.,,,         ^x.  '  ••  t* 

potntment  of     case  had  aecidea  tbat  ttie  mere   nomination  of  an  executor, 
"tSt^^to It     though  under  circumstances  which  would  give  him  beneficially 
bysuchnomi-    the  personal  estate,   should  have  the  same  efiect  as  a  distinct 
*^'*'  specific  gift  of  it  to  an  individual,^ 

The  case  alluded  to  is  Gray  v.  Minnethorpe  (/),  in  which 
Mr.  Simphin  devised  part  of  his  real  estate  to  trustees  to  sell  and 
to  pay,  out  of  the  proceeds,  all  his  debts  and  funeral  expenses,  and 
to  invest  what  remained  on  securities,  and  pay  the  interest  to  his 

(*)  Ante,  p.  697.  (/)  3  Vcs.  103. 
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brother  for  life^  and  to  divide  the  principal,  after  his  brother's  when  the  per. 
death,  among  his  nephews  and  nieces.     The  testator  gave  another  JJJI^^i^J ^ 
estate  to  his  brother  in  tail,  and  appointed  him  sole  executor,  debts  and  lega. 

and  Lord  Rosslyn  determined,  that  there  was  nothing  in  the  will  ^—1 

to  exempt  the  personal  estate  from  the  debts. 

In  M^Cleland  v.  Shaw  (m),  the  executors  were  trustees  of  the 
personal  residue  for  the  testator's  next  of  kin,  and  although  Itovd 
Redesdale  decided  the  case  upon  a  review  of  all  the  circumstances 
of  it,  yet  he  (as  Lord  Rosslyn  in  the  last  case)  relied  upon  there 
being  no  specific  disposition  of  the  residue. 

Mrs.  Burgess  being  possessed  of  personal  property  of  incon-  Nor  where  the 
siderable  amount,  and  of  real  estate  of  some  value,  first  devised  t^^^foj?  the 
all  her  right,  title  and  interest  in  some  of  the  latter  to  trustees,  next  of  kin. 
for  the  uses  after  mentioned.  She  then  directed  the  trustees  to 
sell  those  lands,  and  to  apply  the  proceeds  in  the  following 
manner:  first,  she  desired  hex  funeral  expenses  and  debts  to  be 
paid  out  of  the  purchase  money ;  then  particular  sums  to  certain 
creditors  of  her  late  husband.  She  proceeded  to  give  general 
legacies,  including  20Z.  to  each  of  her  executors  for  their  trouble, 
**  the  said  several  sums  to  be  paid  by  her  executors  and  trustees 
out  of  the  money  to  arise  by  sale  of  the  lands,"  and  the  purchase 
money  that  remained  after  payment  of  her  legacies,  and  the 
expenses  of  her  will,  she  directed  to  be  divided  into  four  parts, 
giving  the  shares  in  different  proportions  to  several  persons,  and 
ordering  '^  the  same  several  legacies  to  be  paid  by  her  execvtors, 
so  soon  as  they  could  dispose  of  the  estate."  She  then  appointed 
her  trustees  executors  and  trustees  of  her  wilU  Lord  Redesdale 
was  of  opinion,  that  the  personal  estate  was  the  primary  fund  to 
satisfy  those  demands;  observing,  ^^  the  construction  put  upon 
such  words  standing  singly,  had  ordinarily  been  that  for  payment 
of  debts,  funeral  expenses,  and  legacies,  the  real  estate  should  be 
applied  in  case  the  personal  should  not  be  sufficient;  the  latter 
being  the  primary  fund  applicable  to  the  discharge  of  those 
obligations.  That  it  was  generally  considered  a  testator  did  not 
mean  to  charge  a  fiind  which  was  not  appUcable  to  those  pur- 
poses by  law,  without  a  direction  so  to  apply  it,  except  in  aid  of 
the  estate,  *^  which  by  law  was  so  applicable,  unless  there  were 
expressions  strong  enough  to  show  a  different  intentioq." 

Without  considering  the  circumstance  of  there  being  no  spe- 
cific disposition  of  the  residue,  this  case  seems  to  be  governed 

(m)  2  Scho.  &  Lefroj,  588,  543,  oufe  tn/ro,  Chap.  XXIV.  sect,  n., 
div.  3. 
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Vhen  the  per-  hj  Lotcl  Tkurbw^s  determinadon  in  Ancouter  y.  Mayer*  The 
lim  li^^  testatrix  appointed  her  trustees  also  executorSy  blended  the  two 
debts  madlega*  charscten,  directed  the  payments  to  be  made  by  them 'as  trustees 

'^"'  ■ and  executors.     **  The  appointment  of  the  trustees  executors 

(said  Lord  Bedesdale)  gives  them  primA  facie  the  yperaonal  estate 
for  the  purposes  of  her  will,  and  their  duty  as  executors  is  to  pay 
her  debts,  funeral  expenses,  and  the  probate  out  of  that  fiind,  the 
receipt  of  which  charges  them  as  debtors  to  the  creditors  iif  the 
testatrix"  (n). 
Etceptiheper-      But  to  avoid  mistake,  it  is  to  be  observed,  that  neither  of  the 
&mtSj^ei^   two  last  cases  meant  to  determine,  where  a  testator  has  exempted 
empted;  his  personal  estate  from  debts  and  legacies,  and  directed  them  td 

be  paid  out  of  his  real  property,  making  no  disposition  of  the 
personalty,  that  his  executor  or  next  of  kin  should  not  have  the 
benefit  of  the  exemption.  They  only  import,  consistendy  widi 
Lord  EldotCs  observations  in  JUUnes  v.  Slater  {o\  that,  when  a 
testator  has  not  in  words  exempted  die  personal  assets  from 
debts  and  legacies,  but  his  intendon  to  do  so  is  to  be  collected  by 
inference  from  the  whole  of  his  will,  and  diere  is  no  disposition  of 
the  personal  frmd,  except  in  the  appointment  of  an  executor,  the 
inference  from  that  nomination  will  not,  of  itself  be  considered 
sufficient  to  exonerate  the  personal  estate,  whether  die  executor 
take  it  beneficially  or  as  a  trustee  for  the  next  of  kin;  because, 
to  the  office  of  executor  the  payment  of  debts  and  legacies  is 
naturally  attached ;  and,  as  the  executor^s  l^;al  right  is  merely  to 
the  surplus,  after  those  obligations  have  been  satisfied,  die  testator 
mig^t  have  meant  nothing  more  in  die  nomination  of  executor. 
But  where  a  testator  has  expressly  exempted  his  personal  pro- 
per^ from  debts  and  legacies,  created  another  frmd  for  discharge 
of  them,  and  made  no  disposition  of  his  personal  estate,  except 
in  naming  an  executor,  then,  whedier  he  take  that  fund, 
beneficially  or  as  a  trustee  for  the  next  of  kin,  he  or  they  vdll  be 
andthmthe  entided  to  it,  exonerated  fix>m  those  payments;  fi>r  unquestion- 
nextdf^kirwiU  ^^  ^  testator  has  die  power  to  make  such  an  arrangement,  in 
be  entitled  to     relation  to  his  estates,  as  between  his  real  and  pereonal  repie- 

the  benefit  of      «^,*-.„*;„^ 
tlie  exemption.   SentaUves. 

Following  the  current  of  preceding  authorities,  Lord  Abanley 
decided  the  case  o£Brwnmel  v.  Prothero  (/?),  which  was  to  the 
following  efiect: 


(a)  2  Scho.  &  Lefh>7,  546,  647,  (o)  8  Yes.  306. 
and  see  1  Meriv.  227,  and  infra^  (p)  3  Yes.  111. 
Bub-div.  2. 
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Mr.  BlewUt  devised  his  real  estate  to  a  trnslee,^^  to  pay  off  whoi  the  per. 
hi$  debii.     He  then  gave  two  aimiiities  out  of  the  property,  and»  ^i^^^ 
subject  to  and  chaiged.  with  them,  he  devised  the  estates  to  his  debu  and  lega- 

brother  JSdward  in  strict   settlement,  with   remainders   over.  ^— 

Lastly,  he  beqaeathed  to  his  said  brother  att  his  monies,  goods, 
chattels,  rights,  credits,  personal  estate  and  effects,  and  appointed 
him  sole  executor.  Lord  AhanUy  determined,  that  the  general 
mle  must  prevail,  and  the  personal  estate  be  first  applied  in 
discharge  of  debts. 

The  reader  wiA  have  remarked  the  coincidence  of  the  last  case 
with  the  preceding  authorities  of  Harewood  v.  ChUd  and  HoMk' 
wood  V.  Pope^  before  stated  {q)y  in  Lord  Ahcadey  considering 
a  bequest  of  oiZ  a  testator's  property,  to  the  person  named  sole 
executor,  equally  residuary,  as  if  it  had  been  expressly  given  by 
the  term  re^ue^  and  therefore  as  affording  no  inference  of  an 
intention  to  exempt  it  Ifrom  debts. 

Tait  v»  Lord  Nortkwidt  (r)  is  another  case  decided  by  Lord 
Bassfyn  on  the  present  subject,  and  in  conformity  with  the 
general  rule.    There  real  estates  were  vested,  by  settlement,  in 
persons,  in  trust  to  pay  debts,  and  subject  thereto,  and  to  some 
other  chaigesi,  they  became  disposable  by  the  appointment  of 
Richard  Middleton,  the  testator,  who  appointed  them,  and  also 
devised  other  estates  of  his  own  to  three  trustees,  in  trust  by 
sale,  mortgage,  &a,  to  /Mzy  debts  owing  to  a  particular  creditor, 
and  all  his  (the  testator's)  other  debts  with  interest,  and  to  defiray 
the  interest  of  money  to  be  borrowed  out  of  the  rents,  and  to 
apply  the  surplus  rents  in  reduction  of  principal    The  trustees 
were  directed,  after  fulfilment  of  these  trusts,  and  pajfment  of 
the  eotts  aJtbending  their  execution^  to  convey  the  estates  unsold 
to  the  uses  and  upon  the  trusts  of  the  settlement  (after  payment 
of  the  debts,  &c,  thereby  directed  to  be  dischaiged),  which  were 
to  the  testator  in  tail,  with  remainders  over.    After  giving  to 
each  trustee  a  legacy  of  lOOL,  the  testator  bequeathed  the  residue 
of  his  personal  estate  equally  between  his  two  sbters,  and  ^>- 


pointed  two  of  his  trustees  executors.  Lord  Bassfyn  was  of 
ojMnion,  that  the  personal  fimd  was  primarily  liable  to  pay  the 
debts. 

His  Lordship  observed,  ''that  chargigig  the  real  estate  ever  so  Clwrge  of 
onxicusly  for  the  dischaige  of  debts  would  not  of  Osdf  exempt  ^^[^hof^^ 
the  personal,'*  a  proposition  clearly  established  by  the  preceding  uuiouBlf 

madei  will  not 

.,^_«_.^_«_— »-   exempt  the 

penooal  fiind. 

(9)  AiUe,  i^  696,  697.  (r)  4  Yes.  S16. 
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When  the  per-  cases  («).  It  is,  moreover,  worthy  of  notice,  that  his  Lordship 
fireniiUeto  Ao<%ht  neither  the  gift  of  the  residue  nor  the  direction  for  payment 
debts  and  lcg».  of  the  expenses  of  performing  the  tmsts,  as  being  only  appli* 
^^  cable  to  the  real  estates,  was  sufficient,  in  concurrence  with  the 

charge^  to  show  a  clear  and  satisfactory  intention  in  the  testator  to 
exonerate  the  personal  estate  from  its  legal  obligation. 

The  last  authority  seems  to  have  been  the  basis  upon  which 
Lord  Ahanley  decided  the  case  of  Hartley  v.  Hurle  {t\  which  is 
a  determination,  that  where  debts,  l^acies  and  funeral  expenses 
are  chained  upon  the  real  estate,  and  the  personal  property  is 
bequeathed  with  the  real,  as  ^^  rest  and  residue  not  othenoise  dis- 
posed of,"  the  personal  estate  will  not  be  exonerated  from  the 
Nor  althoogfa     payment  of  debts.     His  Lordship  considered  such  a  disposition 
otherwSae  d'^   to  import  nothing  more  than  a  gift  of  what  was  not  before  given^ 
poMd  of*'  be      not  as  a  specific  legacy,  but  a  bequest  of  what  might  have  been 

omitted^ 

The  case  was  this:  Mr.  ^2feR. directed  all  his  dAts^  funeraly 
and  testamentary  expenses  to  be  in  the  first  place  fully  satisfied. 
He  then  gave  to  his  wife  specific  legacies  of  household  goods,  &c., 
and  money,  and  gave  and  bequeathed  his  real  estate  and  money 
in  the  fimds  to  trustees,  upon  trust,  **  out  of  the  rents  and  dioi^ 
dends  to  pay  his  debts,  funeral,  and  testamentary  expenses,  and 
the  several  legacies  after  mentioned,"  which  he  proceeded  to 
enumerate,  and  then  gave  general  legacies;  and  out  of  the  same 
rents  and  dividends,  an  annuity  to  his  wife  for  life,  bequeathing 
the  surplus  rents  and  dividends  in  trust,  that  his  trustees  should 
pay  them  into  the  proper  hands  of  his  daughter  Ann,  until  his 
granddaughter  attained  twenty-one  or  married;  on  either  of 
which  events,  the  granddaughter  was  to  receive  an  annuity  of 
300/.  for  life  out  of  the  rents  and  dividends,  and  the  residue  of 
them  was  to  be  paid  into  the  hands  of  his  daughter  for  lifis, 
remainder  as  to  the  lands  themselves,  and  the  stock,  to  his  grand- 
daughter absolutely.  The  testator  then  declared,  that  the  lease* 
holds  should  not  be  sold,  and  gave  the  residue  of  his  real  and 
personal  estates,  '^not  by  him  otherwise  disposed  of,"  to  his 
daughter  absolutely,  and  appointed  her  and  the  trustees  execaton. 
Lord  Ahanley  was  of  opinion,  that  the  personal  estate  was  the 
primary  fiind  for  the  payment  of  debts. 

In  the  last  case  we  perceive,  that  neither  the  direction  to  pay 
the  debts,  &c,  out  of  the  rents  and  dividends  of  the  real  and 


(0  See  Aldridgii  ▼.  Lord  WaUs-  (t)  6  Ves.  540,  and  see  1  Merir. 

eomrt,  I  BaU  &  Beat.  312.  236. 
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funded  propeltj^  nor  the  gift  to  the  daughter  oif  the  personal  wlientheper. 
residue,  was  sufficient  to  counteract  the  general  rule.     In  order  ^JJuiabieto 
to  have  such  effect,  the  inference  of  the  testator's  intention  to  debts  and  lega- 
ezonerate  his  personal  estate  ought  to  have  been  so  clear  as  to  ^^' 
have  left  no  doubt  upon  his  Lordship's  mind,  which  was  not  so 
in  the  present  case :  his  Lordship  observing,  that  he  found  no 
case  in  which  a  testator,  after  beginning  with  a  direction  for  the 
payment  of  debts  and  funeral  expenses  (\^hich  naturally  fall  upon 
the  personal  estate  and  are  to  be  paid  by  the  executors)  has 
created  a  fund  for  his  debts  and  funeral  expenses,  and  then  given 
the  residue  by  such  words  as  those  before  stated  (for  the  residue 
was  not  settled  to  the  daughter's  separate  use  (u)y  and  it  had 
been  held,  that  he  meant  that  trust  fund  as  anything  more  than 
auxiliary^  if  the  personal  estate  should  be  deficient;  and  with  that 
impression  his  Lordship  said,  he  was  not  at  liberty  to  determine 
in  fiivour  of  the  residuary  legatee. 

With  respect  to  charging  the  funeral  expenses  upon  the  real  Nor  will  the 
estate,  it  will  have  been  remarked  in  the  perusal  of  the  preceding  {JnenU^exP  °^ 
cases,  that  in  some  of  them  those  expenses  have  been  charged  penses  on  the 
upon  that  fund,  and  not  in  others;  and  yet  the  determinations  TOnonaUstate! 
have  been  uniform  against  the  exoneration  of  the  personal  estate. 
The  attention  of  the  reader  is  drawn  to  this  observation,  since  in 
the  authorities  which  will  be  stated  under  the  second  sub-division 
of  this  section,  it  will  appear  that  such  a  charge,  in  concurrence 
trith  other  circumstances,  has  had  importance  attached  to  it,  in 
exempting  the  personal  estate  from  debts,  &c.  upon  the  reasoning, 
that  as  funeral  expenses  particularly  attach  themselves  to  the 
personal  fund  in  the  hands  oiexeeutorsy  the  testator,  by  transferring 
that  duty  from  them  to  the  trustees  of  the  real  estate,  must  have 
intended  to  give  the  whole  of  the  personalty  to  the  legatee,  sped- 
JicaVy  discharged  from  every  obligation  to  which  it  was  naturally 
liable.     But  that  such  a  charge  of  itself  will  not  have  that  effect.  Opinions  of 
the  preceding  authorities  and  the  case  which  next  follows,  clearly  ^^  an?  Sir 
prove ;  such  charge  nevertheless  will  be  entided  to  consideration   w.  Grant  on 
in  the  scale  of  circumstances  attending  each  case.     In  Brydges  v.  fuQcrerez-^ 
PhUHpSf  Sir  W,  Grant,  in  reference  to  this  subject,  observed,  pensee. 
''that  in  that  case  there  was  no  provision  for  the  payment  of 
funeral  expenses,  an  omission  which  in  some  of  the  late  cases  had 
full  as  much  weight  given  to  it  as  it  deserved,  and  it  was  perhaps 
true,  as  stated  by  Lord  Harduncke  (v),  that  it  was  more  a  phrase 

(ti)  See  Oreene  v.  Chreene,  4  Mad.  148,  stated  ii^ra, 
(v)  2  Atk.  626. 

VOL.   I.  Z  Z 
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When  the  per-  of  farm  than  indicating  a  settled  intention^  and  that  either  the 
sonal  estate       insertion  or  omission  of  it  meant  little"  (w\ 

first  liable  to  /.  ▼>      »  •na  .tt.      /\  i/»«      •  iw 

debts  and  lega^       The  case  of  Brydges  v.  FhUhps  (x)  was  to  the  following  efiect : 

""' ,  Mr.  Brydges  having  a  daughter  about  four  months  old,  devised 

all  his  real  estates  not  included  in  his  marriage  settlement,  and 

since  purchased  by  him,  to  trustees,  to  sell  a  sufficient  part  of 

them  and  apply  the  produce,  in  the  first  place,  in  payment  of  debts 

(except  a  mortgage  and  charge),  and  in  the  next  place,  to  raise 

and  pay  1,0001  to  his  half  sister,  and  4,000i^  to  his  wife,  to  whom  • 

he  devised  for  life  his  unsettled  estates,  and  also  his  settled  estates, 

if  he  died  without  leaving  issue  male,  remainder  to  his  daughter 

Instancewhere  Jn  tail,  remainder  to  his  two  sisters  in  fee.     He  then  settled,  as 

queathed  after   heir  looms,  articles  of  personal  property  for  the  use  of  his  wife  and 

*^*^nt^^     the  persons  to  succeed  to  his  real  estates;  and,  after  giving  to  his 

specific  so  as     father  an  annuity  for  life,  which  he  charged  upon  the  unsettled 

£)m  de£s!  &c.  ©states,  and  legacies  to  servants  and  to  his  trustees,  which  he 

directed  to  be  paid  out  of  his  personal  estate^  not  settled  as  heir- 
looms, he  bequeathed  the  residue  of  his  personal  property  to  his 
dear  wife,  whom  with  his  trustees  he  appointed  executors.  Sir 
W.  Granty  M.  R.,  determined,  that  the  personal  estate  was  the 
primary  fund  for  paying  the  debts. 

Although,  in. the  last  case,  there  was  ample  room  to  cargecture, 
that  the  testator  intended  his  wife  to  take  the  personal  estate  firee 
firom  incumbrance,  in  the  nature  of  a  specific  legacy  (y),  yet  the 
intention  was  not  so  plainly  shown  as  to  authorize  the  Court  to 
displace  the  general  rule.     Minute  criticisms  were  afforded  which 
his  Honor  (in  imitation  of  Lord  Thurlow  in  Ancaster  v.  Mayer)  {z\ 
considered  to  be  more  liable  to  mislead  than  to  assist  in  discovering 
the  intention  of  the  testator.     It  was  the  opinion  of  the  Court, 
that  neither  the  manner  in  which  the  real  estates  were  given  and 
charged,  nor  the  mode  in  which  the  residuary  personal  fund  was 
given,  viz.  after  the  bequests  of  the  heir-looms  and  legacies  (his 
Honor  concurring  in  opinion  with  Lord  Rosslyn  in  Tait  v.  Lard 
Northwick)  (a),  was  sufficient  to  exonerate  the  personal  estate. 
Ab  express  The  next  case  determined  by  the  same  learned  Judge,  is  an 

deto  on  the"*  authority  that,  if  a  testator  expressly  charge  his  personal  estate 
personalty  not,   YnAi  debts  of  a  particular  description,  viz*  with  those  by  simple 

to  exempt  it       — — _ — _ — _ — _ — - — _ — 

generaUy.  (^)  ^  ^^-  ^70.  Hardey  v.  HurUf  onle,  p.  704 ;  Tower 

(x)  Ibid.  567.  v.  Baus^  infra^  p.  70S,  and  aee  htfra^ 

(y)  Where  such  a  bequest  failed  sub'div.  2. 

to  exempt  the  personal  estate,  see         (z)  Ante^  p.  699. 

Dolman  v.  Smithy  ante,  p.  696 ;  Tait         (a)  Ante,  p.  703. 

▼.  Lord  Northwick,  ante,   p.  703; 


cies. 


Sect,  ra.]  of  the  Real  Estate.  707 

contract,  and  then  bequeath  that  fund,  it  will  not  be  dischai^d  when  the  pcr- 
from  debts,  &c.  generally ;  for  although  there  arise  9^  presumption  ^^\^1\q 
fiom  such  a  partial  charge,  that  other  debts  were  meant  to  be  debts  and  lega- 
excluded  and  cast  upon  the  real  estate,  yet  that  presumption  is 
not  so  clear  and  conclusive  as  to  render  the  general  rule  inappli- 
cable.    It  alone  does  not  reach  the  standard  of  plain  intention 
required  by  Lord  Thwrlow  in  Ancaster  v.  Mayer. 

Accordingly  in  Watson  v.  Brichwood  (i),  Mr.  Watson  devised 
Ids  real  estates  to  a  trustee,  &c.,  but  beneficially  to  his  two 
nephews,  WUEam  Wood  and  Richard  Baker,  for  life,  with  re-' 
matnders  over.  He  then  gave  legacies  to  his  nieces,  payable  at 
the  end  of  a  year  after  his  death,  and  bequeathed  aU  his  goods, 
chattels,  personal  estate,  and  effects,  not  thereinbefore  disposed  of, 
to  his  nephew  WiOiam,  ^^  he  paying  thereout  all  legacies,  funeral 
expenses,  and  ample  contract  debts."  The  testator  then  noticed 
his  being  indebted  by  martffaffes  and  bonds  for  money  borrowed 
to  pay  for  some  of  the  estates  he  had  purchased,  and  directed 
that  ffiose  debts  should  be  paid  by  the  devisees  of  his  real  estates 
in  equal  proportions,  in  the  manner  he  prescribed.  After  giving 
an  annuity  to  a  servant  out  of  his  real  property,  he  appointed  his 
nephew  WUUam  Wood  sole  executor.  It  is  observable,  that  the 
will  does  not/  charge  the  real  estate  with  any  of  the  debts ;  but 
the  testator  added  a  codicil,  by  which,  after  appointing  a  trustee 
in  the  place  of  the  one  named  in  the  will,  he  empowered  the  new 
trustee,  *'  in  order  to  raise  money  for  the  payment  of  aU  his  debts 
and  legacies,  to  mortgage,  with  the  approbation  of  the  taker  for 
the  time  being  of  his  estates,  a  competent  part  of  his  freehold 
estates.'*  Sir  W.  Grant  was  of  opinion,  upon  the  authority  of 
TaU  V.  Lord  Northwick  (c),  that  the  personal  estate  was  not 
exonerated  in  the  present  case. 

The  remarks  which  occur,  on  perusing  the  last  case,  are  these ; 
that  the  charge  of  debts  generally  upon  the  real  estate,  by  the 
codicil,  seems  to  destroy  the  implication  that  in  charging  the 
personalty  by  his  will  with  those  by  simple  contract  only,  the 
testator  intended  to  exempt  it  firom  those  by  specialty.  The 
manner  in  which  the  real  estate  is  charged  seems  to  prove  this. 
It  is  directed  to  be  mortgaged  in  order  to  raise  money  to  pay  aU 
debts  and  legacies,  i,  e.to  raise  money,  if  necessary,  in  aid  of  the 
personal  estate.  That  the  real  estate  was  to  be  the  fund^r*^ 
liable  to  all  those  demands  could  not  have  been  intended,  since 
the  personal  estate  was  expressly  given,  subject  to  simple  con- 

(b)  9  Yes.  447,  and  see  BameweU  y.  Lord  Cawdor^  3  Mad.  463. 

(c)  AnUy  p.  703. 
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Whra  the  per-  ^^^^^  debts  and  all  legacies.  If  then  the  real  estate  was  clearly 
S^ii^r^  auxiliary  to  answer  those  demands,  it  would  have  been  too  much 
debci  and  leg».  for  the  Court,  under  the  general  charge  upon  the  latter  fund,  to 

^'^ have  made  it  primarily  liable  to  the  debts  by  specialty. 

Sir  William  Chranfs  attention  was  again  called  to  the  present 
subject  in  Tower  v.  Lord  Rous  (d),  in  which  his  decision  was  in 
conformity  with  the  several  authorities  before  stated. 

In  that  case  Mr.  Tower  devised  his  real  estates,  subject  to 
the  mortgages  upon  themi  and  to  the  payment  of  his  dAU  and 
legacies  to  trustees  for  a  term  of  l^OOO  years,  remainder  to  his 
eldest  son  for  life,  remainder  to  the  son's  male  children  succes- 
sively  in  tail  male,  with  remainders  over,  directing  his  leasehold 
property  to  be  settled  in  the  same  manner  as  his  freehold  estates, 
so  &r  as  the  law  would  permit  The  trusts  of  the  term  were  to 
raise  a  portion  for  his  eldest  daughter,  and  to  sell  part  of  his  free- 
hold or  copyhold  estates  to  discharge  mortgages,  '^  and  all  his 
debts  and  legacies,"  and  the  testator  declared,  that,  if  he  were 
entitled  to  any  money  as  personal  estate,  chai^ged  upon  any  part 
of  his  real  property  before  devised,  it  should  be  extinguished  for 
the  benefit  of  the  persons  entitled  under  the  limitations  in  his 
will  The  testator,  after  giving  to  his  wife  a  l^acy,  and  half  of 
his  plate  and  linen  at  A,  and  the  whole  of  his  fiimiture  at  B., 
the  best  of  his  carriages,  two  coach  horses,  and  two  saddle  horses, 
bequeathed  the  residue  of  his  personal  estate  to  such  one  of  his 
sons,  as  should  at  his  death  be  his  eldest  son,  and  entitled  to  the 
possession  of  his  devised  freehold  estates ;  and  appointed  his  wife 
trustee,  and  the  plaintiff  his  eldest  son,  executor.  Sir  Wi  Grant 
determined,  that  the  personal  estate  was  first  applicable  to  the 
satis&ction  of  debts  and  legacies. 

The  grounds  of  the  decree  appear  to  have  been  the  following : 

1st,  because  there  was  nothing  particular  in  charging  the  real 

estate,  nor  in  declaring  the  trusts  of  the  term,  nor  otherwise 

denoting  the  testator's  intention  to  make  the  real  property  the 

primary,  still  less  the  exclusive  fund  for  paying  the  debts  and 

legacies:  2dly,  because  the  bequest  of  the  personal  estate  was  no 

more  than  the  ordinary  residuary  clause,  commencing  with  the 

word  ^'  residue :"  3rdly,  because  the  residuary  legatee  could  not 

Inference  from  take  specifically  what  remained  of  the  personalty,  after  separating 

'  tamentary  ex-    '^^  particular  articles  given  to  the  widow,  in  consequence  of  the 

pensa  not  be-    funeral  and  testamentary  expenses  to  which  it  was  liable,  not 

the Und with      being  cnaiged  upon  the  real  estate;  an  omission  and  uabiuty 


(d)  ISVcs.  132.   J'^e^/^o  ^i^  tf.Sfs^Lt 
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that  afforded  an  inference  of  the  testator's  intention  not  to  give  wben  the  per- 
tbe  personal  fund  as  a  specific  legacy ;  and  lastly  because,  instead  J^^^S^ 
of  the  intent  appearing  to  increase  the  personal  estate,  at  the  debts  and  lega- 

expense  of  the  real,  the  contrary  seemed  to  be  the  object,  from  — '. 

tbe  direction  for  the  extinguishment  of  any  personal  demands  eieg^^hat  tt^oa 
the  testator  might  have  upon  the  lands  for  the  benefit  of  the  not  meant  to 
devisees,  as  also  fix)m  the  personal  estate  not  being  given  to  any  p^mnalty  spo. 
one  by  name,  but  to  such  son  of  the  testator  as  should  be  the  cifically- 
eldest  at  his  death  and  entitled  to  the  real  estate :  a  circumstance, 
which  showed  no  special  predilection  for  the  person  of  the 
casual  legatee,  and   therefore  no  particular  motive  for  such  a 
legatee  taking  the  residue  exempt  from  the  natural  chaiges  to 
which  it  was  liable.     All  these  circumstances  were  in  corrobora- 
tion of  the  general  rule,  according  to  which,  debts  and  legacies 
were  to  be  paid  out  of  the  personal  estate  in  the  first  instance. 

The  reader  will  have  discovered  throughout  the  long  line  of  BeoapitDlation. 
cases  which  have  been  considered,  how  uniformly  they  support 
the  rule  of  law,  which  subjects  the  personal  estate,  in  the  first 
place  to  the  dischai^  of  debts,  legacies,  funeral  and  testamentary 
expenses.  We  have  seen  that  a  mere  bequest  of  the  [residuary 
personal  estate,  by  the  term  '^residue,"  or  by  the  words  ''off  my 
personal  estate''  {e\  or  even  after  previous  sums  or  articles  were 
given  out  of  it  (/) ;  and  although  the  residue  bequeathed,  as 
of  personal  property  ^*  not  otherwise  disposed  of"  {g)^  were  not 
angly  sufficient  to  exempt  that  fund  from  its  natural  obligation 
to  pay  debts,  &c. :  also,  that  whether  the  real  estate  be  charged 
with,  or  be  given  in  trust  to  pay,  debts  and  legacies,  or  a  term  of 
years  be  created  for  those  purposes,  still  the  personal  estate  must 
be  first  applied  (A).  We  have  further  seen,  that  neither  the 
devise  for  payment  of  debts,  &c.,  out  of  the  rents  of  real  estates  (t) ; 
nor  the  mere  charge  of  funeral  expenses  upon  that  fund  (/),  nor 
an  express  charge  of  only  some  of  the  debts  upon  the  personalty  (A), 
will  exempt  the  latter  fund  from  its  legal  liability.  Yet  a  testator 
may,  if  he  please,  give  his  personal  estate  as  against  his  heir,  or 
any  other  representative,  discharged  from  the  payment  of  his 
debts  and  legacies.  The  only  question  therefore  is,  what  is  the 
mode  of  expression  sufficient  to  exempt  that  fund,  when  by  the 
rule  of  law  it  is  first  liable  ?    It  was  laid  down  in  the  case  of 


(«)  Ante^  pp.  696, 703.  (h)  Ante^  p.  699. 

If)  AntCy  pp.  696,  702,  703,  705,  (i*)  Aniey  p.  704. 

708.  (j)  Ante,  pp.  700,  705. 

(g)  Ante,  p.  704.  (A)  Ante,  p.  706. 
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When  tho  real  Fereyes  Y.  Robertson  (t),  that  express  words  of  exemption  were 
rbTtodllS?*  neccBBary;  and  the  same  doctrine  was  asserted  in  Dobnan  v. 
and  legacies.  Smiih  (m).  But  this  sound  rule  has  not  been  adopted  in  modem 
cases.  Lord  Thurlow  considered  that  ^declaration  plain,''  or 
^^  manifestation  clear/'  upon  the  fiM%  of  the  will,  was  to  stand  in 
the  place  of  express  words  (n),  terms  explained  by  Lord  Ahsmkg 
to  mean  ''such  an  infeience  as  left  no  doubt  upon  the  mind  of 
the  person,  who  was  to  decide  the  question"  (o).  It  is  now 
settled  that  express  words  to  exonerate  the  personal  estate  ore. 
not  required,  but  that  the  fund  will  be  exempted,  if  the  intention 
of  the  testator  in  its  &vour  can  be  collected  from  a  sound  inter- 
pretation, put  upon  the  whok  will  (p).  The  result  i%  that  what 
the  law  had  originally  settled  beyond  the  possibility  of  doubt 
and  controversy,  is  now  left  without  rule  or  standard  to  the 
arbiirium  of  every  Judge,  whose  talents  and  perceptions  being 
unequal,  unanimity  of  opinion  cannot  be  expected  in  all  the 
determinations  upon  the  present  subject  It  is  not  then  one  or 
two  circumstances  which  will  have  the  effect  of  exoneratiDg  the 
personal  estate ;  but  if  all  the  circumstances  united  leave  no 
doubt  in  the  mind  of  the  Judge,  (he  paying  proper  respect  to 
preceding  authorities),  that  the  testator  intended  to  exempt  his 
personal  estate,  that  intention  will  be  effectual  It  is  therefore 
proposed  to  consider  the  cases,  in  which  the  personal  estate  was 
exempted  in  the  first  place  from  satisfying  debts,  &&,  under  the 
following  title : 

When  raal  es.       2-  When  the  real  estate  will  be  considered  the  primaiy  ftind 
tote  was  held,     fy^  ^g  payment  of  debts  and  legacies. 

tfaepnniary  ,  . 

fond  to  pay  The  question  in  each  particular  case  of  exemption  resolves 

debts,  &C.         itself  into  this :  "Does  there  appear  from  the  wfude  testamentary 

disposition  taken  together^  an  intention  on  the  part  of  the  testator 
so  expressed,  as  to  convince  a  judicial  mind,  that  it  was  meant, 
not  merely  to  charge  the  real  estate,  bqt  so  to  charge  it,  as  to 
exempt  the  personal?  For  it  is  not  by  an  intention  to  charge  the 
real,  but  by  an  intention  to  discharge  the  personal  estates;,  that 
the  question  is  to  be  decided  {q).  By  this  test  we  shall  examine 
the  following  cases,  and  endeavour  to  distinguish  such  as  are 
properly  decided  from  those  which  are  not  so  determined. 


(Q  Bunb.  301.  (p)  4  Yes.  823;  9  Yes.  454;   1 

(m)  Pre.  Ch.  458.  Merir.  219,  220. 

(n)  I  Bro.  C.  C.  462.  {q)  1  Meriv.  230. 
(o)  3  Yes.  113. 
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In  WcMe  v.  Whitfield  (r),  the  testator  devised  lands  to  trustees  When  the  real 
to  sell  for  payment  of  debts  and  legacies,  and  bequeathed  to  his  i|^^^jt£^^ 
wife  the  residue  of  his  personal  estate^  to  whom  he  also  gave  tndlegmcies. 
600£  out  of  the  produce  from  the  sale  of  the  trust  estate.     Lord  instance  where 
Haremart^  C,  was  of  opinion  that  the  personal  fund  was  exone*  ?**^*^^ 
rated  from  the  above  payments.  also  l^eeof 

His  Lordship's  judgment  was  founded  upon  the  additional  S^fromawai 
gift  of  the  60021  as  affording  the  strangest  presumptumy  that  the  o^  ^«  ^^^ 
testator  intended  to  give  his  wife  the  whoie  of  his  personal  estate, 
not  considering  the  amount  of  that  fimd  sufficient  for  her. 

The  dischaif^e  of  the  personal  estate  in  Adams  v.  Meyrick  (j).  Bequest  of  re- 
seems  to  have  been  founded  upon  the  supposition,  that  the  resi-  "J^'i^'^i^J*^ 
duary  personal  estate,  being  preceded  by  a  specific  bequest  of  ^nnotofitaeif 
several  chattels,  the  residue  was  also  intended  to  be  specifically  on^^dSthl'^^rl 
given  to  the  wife  exempt  from  debts  and  legacies.     But  since  lonaiesute, 
such  a  residuary  disposition  may  be  equally  considered,  as  im-  S^TheoiMof 
porting  nothing  more  than  a  bequest  of  the  personal  estate  afiier  -^^^o^  ▼•  ^nh 
satis&ction  of  debts  and  legacies,  such  a  gift  of  the  residue  does 
not  raise  that  plain  and  satisfactory  inference  of  intention  to  dis- 
charge that  fund,  as  is  required  by  all  other  cases  for  the  purpose 
of  exempting  the  personal  assets  from  their  legal  obligation  (t). 
This  case  therefore  does  not  seem  to  be  authority  at  the  present 
time,  that  such  a  mode  of  bequeathing  the  residue  will  abme 
repel  the  general  rule,  although  it  may  have  that  effect,  when 
explained  by  the  context  of  the  will  (tc). 

The  same  remarks  apply  to  the  cases  of  Wainwright  v.  Bend-' 
hwes  (t;),  Andertan  v.  Cooke  {w),  and  Bichnel  v.  Page  (x),  which 
appear  to  have  been  decided  on  the  like  principle  as  the  last  case. 
Upon  this  point  Lord  JSldon  observed,  ^^  all  he  could  say  upon  it,  > .  ^ '  ^  ' 
was,  that  it  was  a  circumstance  deserving  of  just  so  much  weight 
and  no  more,  in  the  mind  of  any  individual  judge,  as  could  at 
the  time  bring  himself  to  consider  it  to  be  fairfy  entitled  to**  (y). 

If  then  a  residuary  bequest  preceded  by  legacies  of  specific  Much  less  a 
chattels  be  insufficient  of  itself  to  discharire  the  personal  estate  K*""*™^  rcsida. 

^  *  ary  bequest* 

from  debts  and  legacies ;  it  seems  to  be  a  natural  consequence,  notwithstand. 
that,  where  the  personalty  is  given,  without  such  exceptions,  out  ^^^J^^ 
of  it,  it  will  not  be  exonerated  in  the  hands  of  the  residuary  Kytuuton,  &o. 

(r)  8  Vin.  Abr.  "Dcviae,-  487,  (vi)  2  Vern.  718,  Pre.  Ch,  451, 

pi.  19.  s.  a 

(«)  1  Eq.  Ca.  Abr.  271,  pi.  13.  (w)  Cited  1  Bro.  C.  C.  457. 

(t)  See  onfe,  p.  706,  and  the  re*         (x)  2  Atk.  79. 
ferences  there  in  note  (^).  (y)  1  Meriy.  236,  and  see  Tower 

(tt)  1  Meriy.  224.  v.  Raus^  anie^  p.  708. 
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Wheotfaoreal   legatee  6rom  debtSi  &c.;   yet  there  are  cases  to  the  contnuy, 
iSbte  kTdeS?*  such  as  Kynoston  y.  Kynaston  (z),  HoHday  v.  Bowman  (a),  and 
and  legacies.      GcuhiU  V.  Hougk  (d),  which  appear  to  be  overruled  by  other 
authorities  (c).  * 

Under  this  head  may  be  classed  the  case  of  the  Aitonney 
General  v.  Barkham  {d),  in  which  the  testator,  for  the  perform- 
ance of  his  will,  and  payment  of  aU  his  debts,  devised  his  real 
estate :  and,  as  to  his  personal  property,  he  gave  it  to  bis  ex- 
ectUars,  to  discharge  his  funeral  expenses ;  which,  if  deficient 
for  that  purpose,  he  directed  to  be  aided  by  the  application  of  the 
first  rents  and  profits  of  his  real  estate  by  his  executors  until  oS 
his  debts,  legacies  and  funeral  expenses  should  be  paid;  and  if 
there  were  any  surplus  of  his  personal  estate,  his  executors  were 
to  pay  it  to  his  wife.  The  Court  was  of  opinion,  that  the  wife 
took  the  personal  estate  exonerated  fix)m  debts. 

The  effect  of  the  will  just  stated,  appears  to  be  simply  this: 
The  testator  considering  that  his  personal  estate  might  be  insuffi- 
cient to  pay  all  his  debts  and  funeral  expenses,  charged  bis  real 
estate  with  the  former:  providing,  that  if  the  personal  fund 
should  be  deficient  to  pay  his  funeral  expenses,  they  should  be 
satisfied  out  of  the  rents  of  his  lands,  which  he  eiso  subjected,  in 
that  event,  to  aU  his  legacies^  debts  and  funeral  expenses ;  and,  if 
there  happened  to  be  a  surplus  of  his  personal  estate,  it  was  to  be 
paid  by  his  executors  to  his  wife.  It  seems,  therefore^  that  what 
was  given  to  the  wife  was  a  mere  residue^  after  payment  of  debts^ 
legacies  and  funeral  expenses,  and  that  the  real  estate  was  only 
intended  as  an  auxiliary  fund,  or  at  least  that  the  contrary  inten- 
tion is  not  so  plain  and  manifest,  as  required  by  modem  cases^ 
to  dischaige  the  personal  estate  by  implication  (e). 
The  case  of  In  Stapleton  v.  Colvile  (f),  the  testator  gave  to  his  wife  for 

CW^ife^aUo  ^^^®  ^^  ^^^  estate,  charged  with  two  annuities  and  a  l^acy, 
objectionable  empowering  her  to  raise,  by  mortgage  or  sale,  sufficient  money  to 
were  merely  P^7  1^^  ^^ts :  and,  after  reciting  the  great  satisfiiction  he  had 
chvged  on  the  of  his  estate  having  continued  so  long  in  his  name  and  family, 
pcno'naltj  ge-  and  the  great  desire  he  had  to  perpetuate,  so  far  as  he  could  his 
queatbed '  i^™e  and  estate ;  he  devised  all  his  .real  estate,  after  his  wife's 
death,  to  his  nephew  for  life,  remainder  to  his  first  and  other 

(z)  Stated  1  Bro.  C.  C.  457,  in  a  Thurhw's  observatioiM,  1  Bro.  C.  C. 

note.  466. 

(a)  Cited  in  1  Bro.  C.  C.  145.  (rf)  Cited  Forrest,  206. 

Q))  Cited  3  Ves.  110.  (e)  See  Touter  v.  Bo^  18  Yes. 

(r)  See  an/e,  pp.  695,  696 ;  Sam-  132,  and  cmie^  p.  708. 

weU  V.  Wake^  ante,  p.  698,  and  Lord  (/)  Forr^t,  202. 
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BODS  saccessively  in  tail,  &c.  upon  condition  of  tUbir  taking  and  WhenilM  real 
using  his  name  and  arms  for  ever.    At  the  condosion  of  the  wDl,  r!Sf*^lf  5!f* 
the  testator   bequeathed  all  his  goods,  chattels,  and  personal  antf  legacies, 
estate  to  his  wife,  and  appointed  her  executrix.    Lord  Talbot 
decreed,  that  the  wife  was  entitled  to  the  personal  property 
dischaTged  from  debts. 

His  Lordship  fgunded  his  judgment  upon  an  inference  of  the 
testator's  intention  to  give  the  personal  estate  specifically  to  the 
wife,  presumed  from  his  giving  authority  to  her  to  dispose  of  the 
inheritance  of  the  real  estate  to  pay  debts,  in  order  to  secure  to 
her  the  full  enjoyment  of  her  interest  for  life  in  it,  and  of  the 
personal  estate  absolutely  free  from  all  charges.  This  is  certainly 
Tery  flimsy  reasoning,  and,  if  deemed  sufficient  to  exonerate  the 
personal  estate,  it  would  destroy  the  authority  of  the  cases  stated 
in  the  first  subdivision  of  this  section.  Lord  Thvrhw,  in  com- 
menting upon  the  case,  observed,  that  the  wife  was  executrix ; 
and,  exclusive  of  <he  context  of  the  \^11,  with  r^ard  to  the  option 
given  her  to'chai^  either  fiind,  there  never  was  a  etronger  case 
offoinst  charging  the  real  estate  ;  for  the  testator  gave  the  whole  real 
estate  to  his  wife,  and  to  be  chai^d  with  debts ;  he  wished  its 
continuance  in  his  name  and  fiimily,  and  yet  charged  it  with  pay- 
ment of  his  debts  (jgy  That  he  meant  to  cast  his  debts  upon  the 
lands,  in  the  first  instance,  was  inconsistent  with  his  anxiety  to 
preserve  his  estate  in  his  name  and  family :  and  Lord  AhanJeg^ 
in  allusion  to  this  case,  remarked,  that  '^  the  circumstance  laid 
hold  of  by  Lord  Talbot^  viz.  of  the  executor  having  the  power  to 
raise  so  much  out  of  the  estate  as  would  be  sufficient  for  the 
debts,  did. not  satisfy  his  mind"  (A).  This  case  may,  therefore, 
be  considered,  as  not  aflbrding  that  dear  indication  of  the  testator^s 
intention,  which  is  su&cient  to  exonerate  the  personal  estate  from 
its  legal  obligation. 

Lord  Hardwichej  in  Walker  v.  Jackson^  thought  the  circumstance  Obterfatioiif 
of  the  personal  estate  being  expressly  given  by  codicil  to  the  ^J^^^ 
executrixes^  who  were  trustees  of  the  real  estate  cluoged  with  debts,  wn. 
legacies  and  funeral  expenses,  was  sufficient  to  exonerate  the 
personal  fund.     But,  when  it  is  remembered  that  the  &ct  of 
trustees  being  also  appointed  executors,  has  been  generally  con- 
sidered strong  evidence  against  the  exemption  of  the  personal 
estate  (t) ;  that  the  gift  of  the  personal  estate  to  executors  instead 


(g)  1  Bro.  C.  C.  466.  C.  G.  454,  onfe,  p.  699,  and  M^CU- 

(A)  3  Yes.  110.  land  t.  Shaw^  2  Scho.  &  Lef.  536, 

(t)  Vide  AnoaHer  r.MayeTf  1  Bro.      546. 
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When  tli«  rati   of  nifling  an  inference  of  intention  to  bequeath  it  discharged  fifom 

iSue  taT^btT  ^^^^  ^^*  Bcems  to  afford  a  contrary  implication  (J),  and  that,  at 

and  lagaciet.*     the  atmost,  the  disposition  could  only  have  the  same  eflect^  as  if 

it  had  been  made  to  other  persona  (A);  the  opinion  of  Lord 

JHarduieke  may  be  considered  as  open  to  objection. 

In  that  case  (I),  an  estate  in  the  county  oi  Lmeobi  was  given 
by  the  testator,  to  be  sold  by  his  executrixes,  iof  the  payment  of 
debts,  legacies  and  Amend  expenses;  and  he  then  appraited 
executrixes.  In  consequence  of  the  same  persons  being  appointed 
executrixes  and  tnuUeSy  Lord  Hardwhke  admitted,  that,  if  the 
testator  had  proceeded  no  further,  the  personal  estate  would  have 
been  primarily  liable  to  the  debts,  &c;  but  then  followed  the 
codicUy  giving  to  the  executrixes  all  the  personal  estate  not  before 
devised.  Upon  thisf,  his  Lordship  observed,  that  **a  stronger 
circumstance  could  not  be  than  the  testator  republishing  his  will 
and  an  alteration  from  what  it  was  before ;  and,  unless  it  were 
construed  to  be  his  intention  to  exempt  the  personal  estate  in 
fisivour  of  the  executrixes,  the  words  would  be  fruitless  and  vain, 
and  did  no  more  in  their  fitvour,  than  the  will  as  it  originally 
stood."  He  therefore  concluded,  that  '*  these  words  could  have 
no  other  signification  than  to  exempt  his  personal  estate." 
Lord  Thur-  In  AticcLster  V.  Mayer,  before  stated  (m),  Lord  Tkurlaw  criticised 

that  gift  of  per-  the  above  reasoning,  and  remarked  it  was  unsound,  and  that  he 
execatoT^f.  ^'^^"^^y  concurred  with  the  principle  laid  down  in  Stephenson  ▼. 
ftdent  to  ex.  Heotkcote  (ii),  viz.  that  the  gift  of  the  personal  estate  to  a  person 
deS^'LT*"  "^^^  ^  appointed  executor,  is  not  to  be  considered  as  a  legacy 
Lord  Eldon'i  exempt  from  the  payment  of  debts  (o).  Lord  Eldony  in  Bootie  v. 
^ect^f**  ^  BlundeU  {jp\  thus  stated  his  opinion  as  to  the  effect  which  ought 
pointbr  true-  to  be  given  to  the  circumstance  of  the  trustees  of  the  lands  charged 
charged  with  ^^h  debts,  &C.,  being  appointed  executors.  ''In  Anca^er  ▼• 
debt^  exectt-  Mayer,  as  in  many  preceding  cases,  very  considerable  stress  was 
laid  on  the  circumstance  of  the  persons  who  were  appointed 
,  executors,  being  the  same  to  whom  the  real  estate  had  been  before 
devised  as  trustees.  In  other  cases,  this  circumstance  is  con- 
sidered as  less  material;  but  the  degree  of  weighty  to  which  it  is 
entitled,  depends  upon  the  whole  of  the  will  taken  together;  and, 
if  a  disdncdon  is  to  be  discoveied  from  the  beginning  to  the  end 

(J)  Gray  v.  Mvmetharpe,  3  Yes.  (n)  Stated  1  Bio.  C.  C.  466,  and 

103,  aa^,  p.  700.  1  Eden.  38. 

(k)  See  casei  stated,  ante^  p.  696,  (<;)  1  Meriv.  224. 

et  seq.  (p)  ]  Meriy.  227,  and  see  M^Cle* 

(0  2  Atk.  624 ;  1  Meriv.  222.  land  v.  Shaw,  stated  ante,  p.  701. 

(tn)  Ante,  p.  699. 


ton. 
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of  the  vnil,  between  what  they  are  called  upon  to  do  in  the  Wbmi  the  real 

character  of  executors,  and  what  as  trustees;  and,  if  he  (the  ^^^^^S^ 

testator)  direct  theii^  as  trustee^,  to  do  that  which  is  properly  and  legacies. 

the  duty  of  ezecutors,  this  is  a  circumstance  which  deserres  also  " 
to  be  attended  to,  in  determining  what  is  the  manifest  general 
intention  of  the  testator." 

In  the  case  of  Williams  v.  The  Bishop  of  La!ndaff{q)i  Lord  Held,  where 

KenyoR  considered  the  will  to  afford  sufficient  evidence  of  the  Seriwdto v^ 

testator^s  intention,  to  make  his  real  estates  the  primary  fund  for  ^•^  &e-  •^ 

the  payment  of  debts,  legacies,  &c  of  it,  with  the 

There,  Mr.  Luther  being  seised  of  estates  in  the  counties  of  ^^"^  ;^,^ 

'  ^  posing  of  the 

Essex  and  Utiffolhf  settled  his  estate  in  Essex  with  great  care,  real  and  per. 
directing  the  devisees  to  take  His  name  as  they  severally  sue-  {hatthep«r. 
ceeded  to  the  enjoyment  of  it     His  Suffolk  estate  he  vested  in  tonal  «•***• 
trustees,  to  sell,  and  apply  the  money  in  discharge  of  his  dAts^ 
funeral  expenses^  and  the  several  expenses  therein  mentioned ;  and 
within  a  year  after  his  death,  to  set  apart  4,00021  for  the  pur- 
poses therein   expressed;   and  he  declared,  that  if  the  estate 
should  be  insufficient  for  these  purposes^  the  deficiency  should  be 
supplied  out  of  the  Essex  estate :  and,  ^fter  giving  specific  and 
general  legacies,  the  testator  bequeathed  affhis  ready  money,  &c., 
and  all  other  his  personal  estate,  not  thereinbefore  disposed  oi^  to 
Sarah  Williams  absolutely.     The  question  was,  whether,  under, 
the  above  dispositions,  the  real  estates  were  the  primary  funds  for 
the  discharge  of  debts,  &c. ;  and  Lord  Kenyan  determined  in  the 
affirmative. 

The  principle  of  the  decision  appears  to  have  been,  that  the 
circumstance  of  having  ^r^^  devised  one  estate  to  pay  debts,  &c., 
and  then  another  (which  had  been  cautiously  settled)  if  the 
former  were  deficient*  before  making  any  disposition  of  the  per- 
sonal property,  and  then  disposing  of  the  latter  estate  singly,  and 
entirely,  manifested  a  sufficiently  clear  intention  that  the  real 
estates  were  designed  to  be  charged  with  debts,  &a,  in  preference 
to  the  personal  estate,  so  as  to  entitle  the  residuary  legatee  to 
the  whole  of  the  latter  fund  as  a  specific  legacy,  exonerated  firom 
those  demands;  a  right  which  was  not  altered  by  the  testator 
afterwards  disposing  of  the  Suffolk  estate,  since  his  Lordship 
held  that  the  Essex  estate  must  be  applied  and  exhausted,  before 
the  personalty  was  to  be  resorted  ta 

The  decision  of  the  same  Judge  in  Webb  v.  Jones  (r),  does  not  Case  of  wm 

▼.  J<m^  con- 
sidered. 

iq)  1  Cox,  254,  and  )«e  Johnsati  (r)  1  Cox,  245;  2  Bro.  C.  C.  60, 
▼.  C%iM»  4  Hare,  87.  S.  C, 
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When  the  real  appear  to  be  80  well  founded,  as  that  in  the  preceding  case ;  for 
efutehoidfint  there,  real  estates  were  devised  to  trustees  to  seD,  and  after 

liable  to  debta  . 

and  legadet.  payment  of  debts,  legades^  &c.^in  trust  to  pay  half  of  the  net 
proceeds  to  A.  and  to  invest  the  other  moiety,  on  security,  and 
apply  the  interest  for  the  benefit  of  certain  persons  until  they 
attained  the  ages  of  twenty-four;  and  then  to  divide  the  capital 
among  them,  but  with  benefit  of  survivorship  upon  the  death  of 
any  before  those  periods :  and  the  testator  declared,  that  if  aU 
those  persons  died  under  twenty*four,  **  the  moiety  should  sink 
into,  and  be  deemed  part  of  the  residue  of  his  personal  estate;'' 
which  residue  he  bequeathed  to  two  individuals  in  common,  in 
the  usual  manner,  and  not  in  the  nature  of  a  specific  legacy. 
Lord  Kenyan  held,  that  the  personal  estate  was  exonerated  firom 
the  debts,  &c.,  in  consequence  of  the  direction,  that  the  residue 
of  the  purchase  money  of  half  of  the  real  estate  was  to  be  added 
to  the  personal;  a  circumstance,  which  his  Lordship  conceived 
to  be  incompatible  with  the  idea,  that  the  personal  estate  should 
be  applied  in  the  first  instance. 

It  seems  to  have  escaped  the  observation  of  his  Lordship,  that 

the  real  proceeds  being  made  part  of  the  personal  estate,  must 

be  subject  to  the  aame  rule  of  construction  as  a  bequest  of  the 

personal  fimd  itself;   which,  being  given  as  a  general  residue, 

afibrded  no  inference  of  the  testator's  intention  to  exempt  it 

firom  its  legal  obligations.     The  criticisms  of  Lord  JSedesdale 

SembU,  adirec-  upon  this  cssc  setdc  its  d^^Tec  of  weight  and  authority.     **  Ex*- 

netproduoo  of  ^^P^  WebbY.  Jones,  (said  his  Lordship),  there  is  not,  I  apprehend, 

lands  from  a      ^  sinffle  case,  in  which  it  has  been  held  that  personal  estate 

tale,  after  paj-  "  _  it   ,  ,  «  .  i  i 

ment  of  debts,    was  exempt  from  payment  of  debts,  &a,  without  express  worda 

d^med^per.      ^^^  *^®  purpose:  cxccpt  where  it  has  been  given  as  a  epecjfic 

sonal  esute,      kffocy;  for,  if  it  be  given  in  terms,  which  do  not  imply  that  it 

tbe  pereonaT^f  ^^  intended  as  a  specific  l^;acy,  it  is  not  held  to  be  exempt 

Ubenotspe-     g^om  the  charges,  which  the  law  imposes  on  it.     Many  cases 

have  gone  upon  nice  distinctions  of  the  word  *' residue,"  whether 

it  meant  residue,  after  payment  of  debts  and  legacies,  or  residue, 

after  taking  out  certain  specific  parts.     But  every  specific  legacy 

is  exempt  firom  debts,  if  there  be  a  sufficient  fund  of  any  kind 

liable  to  them.    For  instance,  if  part  of  the  personal  estate  be 

given  as  a  specific  legacy,  and  the  real  is  left  to  descend  to  the 

heir,  the  personal  not  specifically  g^ven,  is  first  applied ;  but  the 

specific  legatee  is  entitled  to  have  the  debts,  which  bind  the 

heir,  satisfied  out  of  the  real  estate,  so  fiu:  as  it  will  extend.    The 

ground,  therefore,  of  all  the  cases,  except   Webb  v.  Jones,  has 

been,  that  the  terms  of  the  disposition,  contained  in  the  wiU, 
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were  eitber  express,  or  such  as  to  raise  a  presumption,  that  the  wbet  the  real 
testator  meant  to  make  the  personal  estate  the  subject  of  a  spe-  V^^^a^ 
cific  bequest ;  and,  therefore,  ngt  liable  to  debt%  because  speci-  and  legacies. 
fically  given  as  a  legacy.     Except  that  case,  I  know  of  none, 
where  die  personal  estate,  not  given  as  a  specific  l^acy,  has  been 
held  exempt  from  the  charges  the  law  imposes  on  it,  withont 
express  words  denoting  the  intent^  (5). 

But  when  the  personal  fund  is  intended  to  be  given  as  a  specific 
legacy,  it  is  not  easy  to  determine,  and  is  a  question,  upon  which 
Judges  have  differed  in  opinion.  In  Burton  v.  KnowUon  {t\ 
Lord  Alvardey  decided,  that  the  real  estate  was  primarily  liable  to 
debts  upon  these  grounds ;  that  the  funeral  expenses  being'charged 
upon  the  lands,  and  the  residuary  personal  estate  given  to  the 
executor  benefici&Uy,  in  default  of  appointment  by  the  testatrix, 
(he  not  being  a  trustee  of  the  real);  and  the  personal  estate, 
although  given  in  the  form  of  a  residue^  being,  as  he  conceived, 
connected  with  preceding  specific  dispositions,  were  sufficient 
denotations  of  her  intent  to  exonerate  the  personal  fund,  and  to 
give  it  as  a  specific  legacy. 

Mrs.  CocheU  devised  her  freehold,  copyhold,  and  leasehold  Case  of  ^urfon 
estates  to  two  trustees,  in  trust  to  make  immediate  sale,  and  to  ^'  ^f?^?* 

1      71   til  1  considcpecL 

dischaige  with  the  proceeds  all  her  debts  and  funeral  expenses, 

also  to  invest  the  surplus  in  stock,  and  to  apply  the  dividends, 

and  the  rents  of  her  unsold  estates  for  the  benefit  of  Mr.  Welch 

tot  life,  remainder  to  her  heir-at-law ;   to  whom  she  gave  several 

articles  of  personal  property.     She  then  gave  legacies;  and  50L 

to  each  trustee  for  his  trouble,  which  she  directed  to  be  retained 

out  of  the  trust  premises ;  and  after  giving  other  legacies,  the 

testatrix  bequeathed  the  residue  of  her  personal  estate,  not  before 

specifically  disposed  of,  to  Mr.  fVehhy  in  trust  to  pay  the  same  as 

she  should  appoint,  and  in  default  of  appointment,  she  gave  it  to 

him  for  his  own  use,  and  appointed  him  executor.    Upon  the 

grounds  before  stated.  Lord  Alvanky  determined  that  the  real  Lcrd  ^han- 

estate  was  the  primary  fimd  for  the  payment  of  debts.     He  (2^'effertof  °^ 

remarked,  that,  although  the  words  '^fimenil  expenses"  com-  charging  the 

prised  in  this  trust,  occurred  in  some  of  the  cases,  and  were  7^J^^.^^ 

held  not  to  have  any  considerable  weight;  yet  that  was,  where  j0«»m- 

the  trust  fund  was  given  to  the  executors,  to  whom  the  personal 

estate  was  afterwards  bequeathed ;  and  he  thought  that,  where 

the  tnist  fund  was  given  to  trustees  in  such  general  words,  who 

were  not  the  executors  upon  whom  the  ftmeral  expenses  would 

(s)  2  Seho.  &  Lefiroy,  544.  (0  8  Yes.  107. 
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When  die  red  naturally  faU,  it  did  afford  a  ccnaiderabU  argument,  that  the  testa- 
5]*J*^^*J^^  trix  did  not  mean  the  personal  estate  to  be  the  fund  for  all 
and  lagaoiet.  those  charges^  which  naturally  £sdl  upon  it  His  Lordship  also 
considered,  that  the  residue  was  not  given  to  Mr.  Wehh  as 
executor,  but  beneficially ;  and  relied  upon  the  case  of  Walker  y* 
Jaeksany  before  stated.  He  also  remarked,  that  the  woid 
''residue,"  being  coupled  with  the  expressions  ''not  specifically 
bequeathed,"  showed  the  testatrix's  meaning  to  be,  not  a  residue 
after  payment  of  debts,  but  after  such  parts  of  the  personal  estate 
as  were  not  specifically  given,  u  e.  in  allusion  to  what  she  had 
before  given  to  her  heir,  or  to  leasehold  estates  which  she  had 
bequeathed  to  the  trustees. 

This  last  decision  was  not  satisfactory  to  Lord  Sasefyn  («),nor, 
as  it  seems  to  Lord  Eldan,  who  said  he  was  not  sure  that  the 
intention  to  exonerate  the  personal  estate  was  quite  so  dear  as 
Lord  Akanley  took  it  to  be  (r).  If  indeed  it  is  settled,  as  it 
appears  to  be,  that  there  is  no  difference  whether  the  personal 
estate  be  given  in  express  terms,  or  not,  to  a  person  who  is 
named  executor,  since,  as  executor,  he  must  in  either  case  take 
it  subject  to  the  claims  of  individuals  who  are  beneficially  in- 
terested (to),  notwithstanding  Lord  Hardwicke^a  opinion  in  Walker 
V.  Jackson  :  and,  if  the.  intention  to  exonerate  the  personal  estate 
fix>m  its  being  given  as  residue,  "not  before  specifically  disposed 
o^"  may  be  considered  ambiguous  (x),  (since  probably  those  words 
may  have  been  inserted  without  particular  meaning  as  mere 
customary  expressions) ;  the  case  wUl  amount  to  no  more  than 
an  anxious  charge  of  debts  and  fimeral  expenses  upon  the  real 
estate,  which  has  been  shown  to  be  insufficient  to  dischai^  the 
personal  fund:  and  with  respect  to  the  inference  arising  fix>iii 
the  fimeral  expenses  being  charged  upon  the  real  estate.  Lord 
Hardwicke  and  Sir  W.  Grant  are  authorities  for  presuming,  diat 
no  great  weight  is  to  be  attributed  to  that  circumstance  (y). 
^Lord  j/hanletf,  upon  a  subsequent  occasion  (z),  expressed  his 
satisfaction  with  his  decree;  and  the  case,  in  consequence  of 
what  has  fallen  finom  Lords  Eldan  and  Rosslyn,  is  an  instance  of 
the  uncertainty  which  prevails  upon  the  present  subject 

The  following  is  an  authority  in  which  almost  every  drcum- 


(tt)  See  4  Yes.  823.  224,  and  €mts^  p.  699* 

(r)  1  Meriv.  229.  (a?)  Ante,  p.  704. 

(to)  Ibid.  226,  et  vide  Ancader  v.  (y)  Anie,  p.  705,  and  see  4  Mad. 

Mayer,  1  Bro.  C.  C.  454 ;  Stephetuon  156. 

V.  Heaihcoie,  1  Eden,  38 ;  1  Meriv.         (g)  5  Yes.  545. 
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stance  occurred  which  had  been  the  subject  of  judicial  observa*-  when  the  real 
tions  in  preceding  cases,  and- upon  which  different  Judges  had  ^^^^^S^ 
formed  different  opinions  as  to  their  effect  singly  to  exonerate  the  and  legaciei. 
personal  estate.     Lord  JBldan,  after  sound  cridcism  upon  every 
part  of  the  will,  determined,  that  the  personal  fund  was  primarily 
discharged  from  the  payment  of  debts,  &a 

In  Boatk  y.  BhmdtU{z)y  the  case  alluded  to,  the  testator 
ordered  his  funeral  expenses  to  be  paid,  and  bequeathed  to  his 
two  daughters'  legacies  to  be  paid  by  his  executors^  and  directed 
his  ^Ajvneral  expenses  and  legacies  to  be  paid  out  of  the  money 
he  might  have  at  his  death  at  Ince  or  the  lAverpool  Bank,  or 
due  to  him  from  the  bank  at  the  latter  place,  and  out  of  rents 
and  fines  which  should  be  then  owing  to  him ;  and  he  gave  the 
surplus  of  those  funds  among  his  children  equally ;  to  daughters 
for  their  separate  uses,  concluding  that  part  of  his  will  in  ob- 
serving, that  he  had  already  disposed  of  certain  sums  and  securities 
for  money,  which  he  lately  had  by  him;  thus  referring  to  the 
funds  above  appropriated,  and  making  them  the  primary  funds 
for  the  dischiurge  of  fimeral  expenses,  and  the  sole  funds  for 
payment  of  those  legacies.  The  testator  then  devised  his  manors 
oSLostock  to  trustees  for  five  hundred  years,  to  pay  out  of  the  rents 
and  profits  all  his  debts^  and  the  leffacies  and  annuities  therein- 
after  mentioned,  or  to  be  given  by  a  codiciL  He  next  gave 
legacies  to  his  grandchildren,  and  300Z.  to  each  of  his  trustees 
for  their  trouble.  He  also  bequeathed  several  annuities;  and, 
after  declaring  that  his  trustees  and  executors  should  not  be 
answerable  for  losses,  he  ordered  the  expenses  they  might  incur 
on  that  account  to  be  charges  on  his  Lostock  estates,  and  to  be 
paid  out  of  their  rents  and  profits,  directing  the  term  to  cease 
after  the  completion  of  its  trusts,  and  satisfaction  of  all  the  charges 
and  expenses  incident  thereto.  Here  it  is  observable,  that  the 
l^acies  of  SOOil  are  given  to  the  trustees  qua  trustees,  and  are 
aolely  payable  out  of  the  Lostock  estates:  and  although  the 
trustees  Bie  also  executors  (a  circumstance  relied  upon  in  preceding 
cases  as  an  axgument  against  the  intention  to  exempt  the  personal 
estate),  yet  that  aigument  is  destroyed  when  it  is  remembered 
that  this  testator  never  uses  the  word  ^  executors,''  but  with 
reference  to  his  personal  property,  nor  the  word  **  trustees,"  but 
in  reference  to  his  real  estate.  He  has  distinguished  their  offices, 
and  treated  their  duties  the  same,  as  if  his  executors  and  trustees 


(z)  1  Meriv.  198, 281. 
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When  the  rati  had  been  difierent  persoDs.  The  circumstance  ako  of  directing 
SSlo  to  deto  ^  *^  expenses  of  losses  incurred  "  by  his  executors  and  trustees" 
and  legacies,      to  be  paid  out  of  the  Lostock  estates^  raises  a  powerful  inference 

^f  intention  to  exempt  the  personal  edtate ;  for  when  it  is  con- 
sidered that  such  expenses  as  were  incurred  by  them  as  trustees 
of  the  real  estate  could  not  havb  been  chaiges  on  the  peraoual 
estate^  and  that  thote  expenses  are  blended  with  such  as  might 
arise  firom  the  office  of  executors^  and  the  whole  made  charges 
upon  the  real  property,  it  can  scarcely  be  doubted  but  that  it  was 
meant  to  substitute  the  real  in  the  place  of  the  personal  estate; 
and  ii^  as  to  these  expenses,  it  tends  to  confirm  other  circum- 
stances in  the  will,  not 'of  themselves  sufficiently  dear  to  exempt 
that  fund  fiom  debts^  &c.  (a).  The  testator  then  proceeded  to 
declare,  that,  subfeet  to  the  term  and  its  trusts,  the  Lostock  estates 
should  go  between  his  two  daughters  for  their  lives,  with  re- 
mainder to  their  respective  children  in  strict  setdement ;  and  he 
directed,  that  so  soon  as  his  debts  and  legacies  were  discharged, 
and  security  given  to  the  trusteed  for  payment  of  the  annuities 
and  expenses,  satisfiictoiy  to  the  annuitants,  and  when  all  ex- 
penses in  the  execution  of  the  trusts  respecting  the  term  and  of 
his  will  should  be  fully  paid,  the  person  then  entided  to  the 
Lostock  estates  should  be  let  into  possession  of  them.  The  will 
contained  a  power  to  appoint  new  trustees,  or  a  new  trustee,  who 
Was  to  receive  30021  out  of  the  renti  and  prqfits  of  the  estates 
comprised  in  the  term;  a  material  circumstance,  since  the  trustee 
so  to  be  appointed  would  iu>^  be  an  executor;  whence  the  infer* 
ence  that  the  SOOL  before  given  to  each  of  the  trustees,  who  were 
also  executors,  were  so  given  for  their  trouble  as  trustees,  and  not 
as  executors.  The  testator  next  proceeded  to  give  to  his  scm 
other  lands,  called  the  I^dia  estate,  for  life,  with  remainders 
over,  which  were  neither  charged  with  debts  nor  legacies ;  and 
having  thus  disposed  of  his  real  estates^  without  making  any 
bequest  of  his  general  personal  property,  the  testator  proceeded 
to  make  disposition  of  it;  giving  to  his  son  for  life,  with  re- 
mainders over,  specific  parts  of  that  fund,  consisting  of  curiosities, 
to  go  as  heir  looms  with  the  estates  last  devised,  intending  them  to 
be  preserved  for  public  inspection;  a  reason  which  accounted  for 
their  separation  and  exemption  firom  debt8»  &c.  without  neces- 
sarily importing  that  the  residue,  which  was  afterwards  pweu  to 
his  son,  should  be  subject  to  those  chai^ges.  Th^  testator  then 
gave  to  his  housekeeper  several  specific  articles  of  furniture,  and 


(a)  1  Meriv.  239. 
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other  'things^  directing  them  to  be  removed  by  his  executors  wben  the  real 
with  all  convenient  speed  after  his  death,  at  the  expense  of  his  i^y^^^iebto' 
personal  estate:  a  charge  not  necessarily  implying  that  the  debts  and  legacies. 
and  legacies  should  also  be  paid  out  of  that  fund.     The  testator  EfTect  of  be- 
next  bequeathed  to  his  son  his  household  furniture,  wines,  &c.,  q«*|of  P^'^- 
and  personal  estate  ^*  not  thereinbefore  specifically  disposed  of,  or  specific  be- 
which  thereafter  might  be  disposed  of  by  him ;"  a  bequest  which,  ^^  ^  ^^^ 
not  being  in   the  form  of  residue,  and  enumerating  specific 
articles,  had  been  considered  by  some  Judges,  though  not  by 
others,  as  raising  an  inference  of  intention  to  exonerate  the 
personal  estate.     But  Lord  Eldon  merely  declared  it  a  circum- 
stance only  to  be  taken  into  account  in  considering  the  contents 
of  the  whole  will  {b)*     The  testator  added  a  codicil  to  his  will, 
directing  that  any  expenses  which  might  be  incurred  firom  attempts 
to  disappoint  his  will  in  any  of  its  provisions  should  be  paid  out 
of  the  Zryc&z  estate,  devised  to  his  son  for  life;  and' he  created  a 
term  of  one  thousand  years  in  it  for  that  purpose:  a  direction 
showing,  as  previously  in  the  will,  an  intent  to  exonerate  the 
general  personal  fund,  in  ordering  payment,   out  of  the  real 
estate,  of  expenses  which   the  personal  was  primarily  liable  to 
discharge.     Under  all  the  circumstances.  Lord  Eldon  expressed 
his  conviction,  that  the  testator  intended  to  exempt  his  general 
personal  estate  firom  the  payment  of  his  debts;  and  so  decreed. 

Thd  dispositions  in  the  following  will  induced  Sir  John  Leack^ 
y.  C,  to  determine  that. the  real  estate  was  primarily  liable  to 
the  satis&etion  of  debts,  &c. 

In  Greene  v.  Greene  (cr),  the  testator  began  his  will  in  giving  Funeral  ex- 
to  his  wife,  for  her  own  and  sole  use  (d\  all  his  ready  money,  J^^f^^^ 
seciuities  for  money,  goods,  chattels,  and  other  personal  estate  bate  payable 
and  effects,  except  such  parts  of  it  as  he  by  his  will  or  a  codicil  couple/witb 
should  specifically  dispose  of     He  then  devised  his  real  estates,  the  manner  of 

i-t-jiiy  «  .  •  disposing  of  the 

subject  to  ms  debts  and  funeral  expenses^  to  trustees,  m  trust  to  real  and  per. 
sell,  and  out  of  the  proceeds  to  pay  his  debts,  funeral  expenses,  J|^id\o*exempt 
and  the  costs  of  proving  his  toill;  and  to  lay  out  the  surplus  on  the  latter. 
securities,  and  pay  the  interest  to  his  wife  for  life;  and  to  dis- 
tribute the  capital,  after  her  death,  among  her  children  by  the  Bequest  of  re- 
testator,  as  therein  mentioned;  and  he  appointed  his  wife  and  ^ie^use,1i cir. 
the  trustees  executors.    The  Court  held,  that  the  personal  estate  cumstance  to 

J  'be  considered 

was  exonerated.  in  exempting 

the  personalty. 

(&)  Seeaii/^,  p.  711.  importance  by  Lord  Alvanley;  see 

(c)  4  Mad.  148.  Hartley  v.  Hurle^  antey  p.  704. 

(d)  A  limitation   considered   of 

VOL.  !•  AAA 
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When  the  real       The  prominent  features  of  the  last  case  appear  to  be,  the' mode 
u!S>^B  toitebr*  in  which  the  personal  fund  is  given  to  the  wife,  and  the  manner 
and  legacies      of  devising  the  real  estate  to  the  trustees ;  viz.y  subject  to  debts 
and  funeral  expenses.     The  personal  estate  is  first  bequeathed, 
and  disposed  of  as  a  whole.     So  much  only  is  to  be  deducted,  as 
the  testator  may  afterwards  specifically  bequeath :  a  circumstance 
entitled  to  some  consideration,  in  discovering  the  testator's  in- 
tention in  regard  to  exempting  the  personal  fund;  and  it  seems 
to  raise  no  slight  inference  in  the  present  case,  that  he  meant 
his  wife  to  take  the  whole  personal  estate  as  a  specific  legacy. 
The  weight  to  be  attached  to  this  single  circumstance  is  in- 
creased by  the  testator  directing  his  funeral  expenses  and  the 
Hosts  of  probate  to  be  paid  out  of  the  real  estate ;  obligations 
naturally  falling  upon  the  personal  fund     These  circumstances 
seem  to  have  convinced  the  Court  of  the  testator's  intention  to 
exempt  his  personal  estate.     Sir  John  Leach  thus  expressed  him- 
self: ^*  The  direction  that  the  trustees,  who  form  only  a  part  of 
the  executorship,  should,  out  of  the  produce  by  sale  of  Uie  real 
estate,  pay  all  debts  and  expenses,  and  after  payment  thereof 
invest  the  surplus  for  the  benefit  of  the.  wife  for  life,  with  re- 
mainder- to  the  children,  when  coupled  with  the  circumstance, 
that  the  devise  to  the  trustees  is  expressly  made  subject  to  the 
payment  of  debts  and  funeral  expenses,  and  with  the  gift  to  the 
wife,  for  her  own  sole  and  absolute  use^  of  all  the  testator's  ready 
money,  &c.,  does  appear  to  me  to  convey  a  clear  intimation  of 
intention,  not  that  the  real  estate  should  be  auxiliary  to  the 
personal,  but  that  the   real  estate  should  directly,  and  at  all 
events,   be  applied  as  the  primary  fund  for  payment  of  the 
debts,  funeral  expenses,  and  the  costs  of  the  probate ;  and  that 
the  wife  should  take  the  personal  assets,  exempt  fit>m  those 
charges"  (e). 

The  same  Judge  made  a  similar  decision  to  the  last  upon  neariy 
the  like  dispositions,  in  the  case  of  MicheU  v.  MicheU  (/)* 

The  case  of  Welby  v.  RochUffe(ff),  confirmed  by  Lord  Brouffham, 


(e)  See  Dixon  v.  DawsoUj  2  Sim. 
&  Stu.  827. 

(/)  5  Mad.  69 ;  see  also  Driver 
T.  Ferrand,  1  Russ.&M.  681 ;  Dawes 
V.  Scotl,  5  Russ.  32 ;  Blount  v.  Hip- 
kins^  7  Sim.  43 ;  Jones  v.  Brttce^  11 
Sim.  221 ;  Lamphier  v.  Despard,  2 
Dr.  &  W.  59 ;  Jones  ▼.  Jones^  1 0  Jur 

sea 


(ff)  1  Russ.  &  Myl.  571 ;  see 
also  Broum  v.  Groombridge^  4  MadL 
4i95;  Chaterlmck  ▼.  ChOterhudt,  1 
MjL  &  K.  15 ;  Evans  ▼.  Codkenm, 
lCk>U.(C.),428;  CohOer.Middlebm, 
3  Beav.  570 ;  Shippersdon  v.  Tower^ 
1  Yo.  &  Coll.  (C),  441 ;  Bwrrea  t. 
Earl  of  Sgremont^  7  Beav.  205. 
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C,  on  appeal  from  a  decision  by  Lord  Giffordy  M.  R,,  presents  when  the  real 
an  instance  of  a  particular  chanre  made  by  the  testator  on  a  estate  held  fim 

^,.  ,  .  .  /.I.  1  r«,  \\fAi\Q  to  debts 

part  of  nis  real  estate,  m  exoneration  of  his  personalty.    There  and  legacies. 

the  testator  devised  an  estate  in  W.  to  Thomas  RockHffe  in  fee:  " 

the  will  then  recited  a  bond  executed  by  him  on  his  marriage, 

to  secure  an  annuity  of  200/.  to  his  wife  for  life,  if  she  survived 

him,  and  proceeded  thus,  ^*  Now,  I  do  hereby  charge  and  make 

chargeable,  all  my  lands,  &c.,  in  JV.^  and  hereinbefore  devised 

to  Thomas  Rockliffe^  his  heirs,  &c. ;  and  also  the  said  Thomas 

RocKHffe^  his  heirs,  executors,  &c.,  to,  and  with  the  payment  of 

the  said  annuity:"  then  after  several   pecuniary  legacies,   the 

testator  bequeathed  the  residue  of  his*personal  estate  and  effects 

to  the  said  Thomas  RockUffe  absolutely.    By  a  codicil,  the  testator 

revoked  the  residuary  bequest,  and  gave  the  residue  to  the  said 

Thomas  RockUffe  and  L  W.m  equal  moietie&     Lord  Brougham^ 

C,  was  of  opinion,  that  the  testator's  intention  was  manifest,  that 

the  owner  of  the  W.  estate  should  be  primarily  charged  with 

the  annuity. 

After  having  examined  the  preceding  line  of  cases,  rendered  Genera]  obser- 
contradictory  and  difficult  by  a  departure  from  the  wholesome 
rule  which  required  express  words  to  exonerate  the  personal 
estate,  the  reader  can  scarcely  avoid  CMicluding,  that  the  uncer- 
tainty in  question  on  the  present  subject  is  such,  as  to  render 
useless  private  opinion,  and  to  induce  the  necessity  of  resorting, 
in  almost  every  instance,  to  a  Court  of  Equity :  and,  even  then, 
so  little  uniformity  of  decision  is  to  be  expected,  that  judgments 
can  seldom  prove  satisfactory.    There  can  be  but  one  opinion 
respecting  the  inconveniences  attendant  upon  such  uncertainty ; 
and  since  the  Courts  are  now  restrained  by  later  decisions,  from 
reverting  to  the  ancient  rule,  the  present  appears  to  be  one  among 
other  instances  wherein  it  might  be  expedient  to  call  in  the  aid 
of  a  competent  tribunal  to  remedy  the  evil.     The  confusion  pre- 
vailing in  the  cases  is  thus  described  by  Lord  Eldon :  *'  Upon  Result  of  rx>rd 
looking  through  the  several  cases,  which  have   been  decided  -,^JJJ[i**on"of 
during  the  period  of  more  than  a  century  past,  I  think  I  should  tbe  cases. 
have  been  authorized  to  say,  at  the  commencement  of  it,  that  if 
such  a  rule  were  laid  dovni,  (viz.  that  the  intent  to  exempt  the 
personal  estate  must  be  manifested  in  such  a  manner,  as  that 
persons  out  of  Court,  on  reading  the  will,  could  not  fail  to  agree 
that  such  was  the  intention),  there  could  never,  in  all-  human 
probability,  be  any  decision  upon  a  will  furnishing  a  solution  of 
the  question,  and  now  at  the  close  of  it,  I  think  I  am  authorized 
to  say,  that,  which  it  was  then  probable  would  be  the  &ct,  is  the 

A  A  A  2 
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Admisfibflity  fact^ybr,  on  a  comparison  of  all  the  cases  which  have  arisen,  it  is 
d^neeln^quei-  sc^^elj  possible  to  find  any  two,  in  which  the  Court  altogether 
tioiis  of  ex.       agrees  with  itself;  there  being  scarcely  a  single  circumstance  that 

IS  considered^  m  one  case,  as  a  ground  oi  mierence  m  favour  ot 

the  intention,  but  it  is  considered,  in  other  cases,  as  against  the 
same  inference ;  and  I  can  find  no  rule  deducible  fi*om  all  that 
has  been  said  on  the  subject,  but  this  (which  appears  to  be  a  rule 
supported  by  all  the  cases  taken  together)  namely,  that  since  it 
has  been  laid  down  that  express  words  are  not  necessary  to 
exempt  the  personal  estate,  there  must  be  in  the  will  that  which 
is  sometimes  denominated  ^evident  demonstration,'  sometimes 
'plain  intention,'  and  'necessary  implication,'  to  operate  that 
exemption.  Thus  much  can  be  collected  firom  the  cases;  bat 
The  seriie  in      when  it  is  further  inquired  as  to  what  it  is  that  constitutes  this 

which  the  ex-  -j^j  ^^  ■!••.•  •!".• 

pre^sions  "ne-  eyident  demonstration,  plam  mtenuon,  or  necessary  implication, 
®2?*'y.7^P^'"  it  appears  to  me  that  Lord  Ahardey  is  right  when  he  says,  you 
to  be  under,  are  not  to  rcst  on  conjecture ;  but  the  mind  of  the  Jud^  must 
itood.  ^  convinced  that  he  is  deciding  according  to  what  the  testates 

intended  (^).  The  expression  'necessary  implication,'  is  fre- 
quently applied  to  cases  between  a  devisee  and  heir-at-law,  and 
yet  there  is  hardly  a  case  decided  against  an  heir-at-law^  where 
the  implication  upon  which  it  was  so  decided  was  of  absolute 
necessity.  It  is  but  a  loose  way  of  defining  this  expression  to  say, 
that  the  intention  must  be  so  probable  that  the  Judge  cannot 
suppose  the  contrary ;  and  it  seems  strange  to  lay  down  as  a  rule, 
that  express  words  shall  not  be  required,  but  yet  that  there,  must 
be  exinressions  tantamount  to  express  words.  I  take  it  that  this 
is  what  will  be  found  to  be  the  result  of  aU  the  cases ;  that  the 
Judge  is,  in  eoery  instance  to  look  at  the  vohole  of  the  iirill 
together,  and  then  ask  himself  whether  he  is  convinced  that  it  was 
the  testator's  intention  to  exempt  his  personal  estate."  "  Then, 
on  the  question,  whether  the  personal  estate  is  discharged  or  not 
I  apprehend  it  will  be  found  that  the  very  same  circumstances 
have,  in  the  minds  o(  different  Judges,  led  to  difierent  conclusions : 
and  this  is  the  result  to  be  drawn  firom  the  most  diligent  com- 
parison of  all  the  cases"  (A). 

Parol  eridcoce,      3.  The  amount  of  the  personal  estate  in  comparison  with  the 

of  the  circum-     juj.o«         ^        i  •■!        i-/»        •  ..  «■ 

stances  of  tes.  debts,  &c.  IS  not  to  DC  Considered  in  forming  an  opinion  of  the 
IfblTto  pro"e"'  ^^^^^^'s  intention  to  exonerate  it.     Ancient  cases  seem  to  have 

■Q  intent  to — — — — ^_____..— 

exonerate.  ,  ^      „ 

(g)  3  Ves  113. 

(A)  1  AIeriv.219 ;  Dawes  y,  Scott,  5  Russ.  32. 
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sanctioned  an  inquiry  into  that  fund,  in  order  to  deduce  from  When  personal 
the  result  an  inference  of  intention  to  exempt  it  from  its  legal  ^[Jj^fr^m  par. 
obligations  (t):  and  the  debts  exceeding  the  whole  of  the  ticular  legacies, 
personalty  appear  to  have  been  the  foundation  of  the  decree 
in  Bamfield  v.  Wyndham  (A),  exonerating  the  personal  estate. 
But  an  inquiry  into  the  state  of  that  fund  is  exploded  by 
modem  authorities.  The  testator's  intention  is  to  be  collected 
from  his  will  alone.  In  Lord  Inchiqidn  v.  French  (Z),  Lord  Hard" 
wicke  cites,  with  approbation,  the  dictum  of  Lord  Holt,  that  the 
Court  ought  not  to  consider  the  circumstances  of  the  testator  in 
ascertaining  what  was  his  intention.  So  in  Stephenson  v.  Heath'- 
cote  (m),  Lord  Iforthington  would  neither  admit  parol  evidence  of 
the  testator's  intention  to  exempt  the  personal  estate,  nor  permit 
an  inquiry  into  the  amount  of  that  fund,  for  the  purpose  of  show- 
ing directly  or  inferentially  an  intent  to  exempt  it  frx)m  debts, 
&c«  In  Brummel  v.  Prathero  (n),  Lord  Alvanley  declared,  that 
in  endeavouring  to  ascertain  the  testator's  intention,  he  would 
not  look  out  of  the  will  to  the  state  of  the  testator's  property,: 
and  in  Booth  v.  BlundeU  (o),  Lord  Eldon  considered  it  as  settled 
in  law  and  in  Equity,  that  the  circumstances  of  the  personal  * 
estate,  whatever  they  might  be,  would  not  alter  or  vary  the  rule, 
which  made  the  personalty  the  primary  fimd  for  payment  of 
debts,  &C. 

4.  Questions  may  arise,  not  as  to  the  exemption  of  the  personal 
estate  from  debts  and  legacies  generally ,  but  whether  a  particular 
legacy  is  or  is  not  payable  out  of  the  real  estate,  in  the  first 
instance,  although  the  will  contain  a  general  charge  of  legacies 
upon  that  estate,  which  would  make  it  the  auxiliary,  not  the 
primary  fund,  for  the  payment  of  legacies  generally.  It  is  there- 
fore proposed  to  coiisider — 

First  When  the  real  estate  will  be  the  primary  ftmd  to  answer  Exoneration  of 
one  or  more  legacies,  although  as  to  others  it  is  only  liable  in  aid  J^JJ^^^w™ 
of  the  personal  estate  (jt?).  cies. 

In  order  to  make  the  real  estate  the  primary  fund  for  the  dis- 
chai^e  of  particular  legacies,  the  intention  of  testators  is  to  be 
collected  in  the  same  manner  as  upon  questions  whether  the 
personal  estate  is  exonerated  from  legacies  generally.     When 


(0    See  Lord  Talbot's  observa-  (m)  1  Eden,  89,  43. 

lions,  Forrest,  208.  (n)  3  Yes.  113. 

(*)  Pre.  Ch.  101.  \o)  1  ^fcriv.  220. 

(0  Ambl.  40 ;  1  Cox,  9.  \p)  Vide  sect.  i.  p.  070. 
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When  personal  therefore  a  testator  plainly  shews,  upon  a  sound  interpretatioD 
estate  exone-     gf  ^(^  whole  of  his  wilL  that  one  or  more  debts  or  legacies  should 

rated  from  par-  ,  ^  ,  ,  ^    , 

ticnlar  legacies,  be  paid  out  of  his  real  estate  in  the  first  instance,  hispeisonal 
estate  will  be  exempted,  notwithstanding  there  be  a  charge  of 
legacies  generally  upon  die  real  property,  by  which  it  would  be 
only  an  auxiliary  fund  for  the  discharge  of  those  other  legacies, 
in  the  event  of  a  deficiency  of  the  personal  estate.  This  will 
iq>pear  from  the  following  cases: 

In  Fhipps  v.  Amnesley  (;),  the  testatcH:  devised  his  real  estate 

to  trustees  for  the  payment  of  all  his  debts  and  legacies,  with 

remainder  to  his  nephew.     He  then  gave  a  legacy  of  3,000/.  to 

his  only  daughter  at  the  i^  of  eighteen,  or  marriage  (in  addition 

to  12,000il  already  charged  by  settlement  upon  the  real  estate]^ 

which  he  directed  his  trustees  to  raise  by  sale  or  mortgage  of  his 

lands  with  his  personal  property ;  but  declared,  *^  that  the  money 

should  not  be  raised  till  eighteen  or  marriage,  out  of  the  before 

mentioned  estate  or  land,  that  it  might  not  be  a  debt  upon  his 

personal  estate;  and  he  thrice  expressed  in  his  will,  **  that  his 

lands  were  devised  to  pay  his  debts,  and  aU  his  legacies,  in  case 

his  personal  estate  should  not  be  suflicient"    Lord  Hardmeke 

determined  that  the  real  estate  was  primarily  liable  to  the  legacy 

of  3,000£ 

A  material  cir-      His  Lordship  considered,  that  the  intention  to  exempt  the 

Xn^theV  a-  F^^^^^J  ^o™  ^^®  legacy  of  3,000i  appeared  in  the  gift  of  that 

ey'nln  cuidUion  sum,  in   odiHtian  to  and   ctmneeticn  with  the  ]2,000iL  then  a 

existing^ckarge  subsisting  chaige  on  the  land  (r),  which  circumstance,  coupled 

on  real  estate,    with  the  devise  of  the  less  sum  out  of  the  real  estate,  and  the 

declaration  that  it  should  not  be  a  debt  upon  the  personalty^  was 

conviction  to  his  Lordship's  mind,  that  the  real  property  was 

meant  to  be  primarily  liable  to  this  legacy;  notwithstan^ng  it 

was  only  the  auxiliary  fund  for  the  payment  of  debts  and  the 

other  legacies. 

And  thongh  a       It  secms  to  be  a  necessary  consequence,  that  if  a  subsisting 

JIi™onrnrb  ^*  charge  on  the  real  estate,  augmented  by  will,  shall  have  the  effect 

deed  liable  to     of  attracting  to  it  the  testamentary  addition,  so  as  to  make  it 

the  deed  is  re-   primarily  payable  out  of  the  land,  the  principle  of  the  decision 

▼oked  by  will,    must  produce  a  similar  determination  where  the  chanre  so  sub- 
but  nrfyM<u>       ,   .    '^ ,  11        ••  1.    .  i.1 
the  payment  of  sistmg  18  revocable,  With  a  power  to  limit  new  uses  of  the  estate; 

the  land  \nd"'  *°^  revocation  of  the  instrument  creating  the  chaige  is  made  by 

(f/)  2  Atk.  57.  by  Lord  ThwlaWj  2  Bio.  C.  C.  S16; 

(r)    Such  also  was  the  case  of      1  Cox,  438. 
Ward  V.  Lord  DUdleif^  determined 
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a  will^  disposiDg  of  the  property,  but  expressed  to  be  subject  to  When  penoDal 
payment  of  the  money  mentioned  in  the  charge ;  for  in  such  a  ^!^^^^  , 
case  it  is  obvious  that  the  lands  primarily  liable  to  raise  the  sum  ticalarlegacieib 
were,  notwithstanding  the  revocation  of  the  old  uses,  intended  noTthe  per. 
by  the  testator  to  continue  the  primary  fimd  for  its  dischaige.  molt  dUsc^nre 
This  was  the  ground  of  Lord  KenymCs  decree  in  the  following  ^«  obligation. 


The  Earl  otBath  being  entitled  to  the  remainder  in  fee  of  real 
property,  expectant  upon  an  estate  tail  in  A.  conveyed  by  proper 
deeds  that  reiqainder  to  trustees,  to  the  use  of  himself  for  life> 
remainder  to  the  trustees  for  a  term  of  nine^-nine  years,  in  trust 
to  raise  so  much  money  for  such  persons  as  he  should  appoint  by 
deed  or  will,  with  Uberty  to  revoke  the  old  and  appoint  new  uses. 
«The  Earl,  in  execution  of  his  power,  made  an  appointment  by 
deed,  directing  his  trustees  to  raise  2,00021  within  a  year  after  the 
determination  of  the  estate  tail  in  A.  and  the  commencement  of 
the  tezm  in  possession,  and  to  pay  that  sum  to  B*  The  Earl 
ecvenanted  to  pay  the  money  to  B.  within  the  same  period  after 
the  remainder  came  to  him,  in  the  event  of  A.*q  estate  tail  deter- 
mining during  his  (the  Earl's)  life :  or,  if  that  contingency  should 
not  happen,  and  the  Earl  revoked  the  uses  of  the  first  deed,  so 
that  the  trustees  pould  not  raise  the  2,00021  then  he  covenanted 
that  his  heirs,  &c.,  should  pay  the  money  to  B.  within  a  year 
after  the  expiration  of  the  estate  tail,  provided  if  A,  barred  the 
remainder,  die  2,00021  was  not  to  be  paid  The  Earl  totally 
revoked  the  uses  of  the  first  deed  by  his  will,  and  disposed  of  the 
real  property,  ^^stitject  to  the  payment  of  the  aforescad  sum  of 
2,0002.  charged  thereon  by  him  for  the  benefit  of  i?."  Lord 
Kenyouy  M.  R.,  determined,  upon  the  reasoning  before  men- 
tioned, that  the  money  was  to  be  paid  out  of  the  real  estate  {$). 

Li  Spunoay  v.  Glynn  (^),  Mr.  Coffin  after  charging  particular  in,ttiice  of 
real  estates -with  the  payment  of  debts,  funeral  and  testamentary  oneimtion, 
expenses,  and  the  legacies  after  bequeathed,  or  which  he  should  of  the  legacy 
ffive  by  codicil,  devised  all  his  real  estates  (except  his  Portledge  ^^  **•  ™**^*  ^ 

0  J  '  >        -«  ^     paymenty  were 

estate,  which  he  afterwards  meant  to  dispose  of)  to  Messrs.  Glynn  one  and  the 
and  Prideaux,  equally  in  fee.     He  then  devised  the  Portledge  JJJJJ^o^to^the 
estate  to  trustees,  in  trust  by  sale  or  mortgage,  or  out  of  the 
rents  and  profits,  to  raise,  with  all  convenient  speed  after  ]yB 
death,  400/.  and  pay  the  money  to  Mr.  Spunoay,  and  after  such 

(«)  WUsm  V.  Earl  of  Darlington^     p.  670;  Bateman  v.  Earl  of  Boden^ 

1  Cox,  172.  I  J.  &  Lat.  356. 
(0  0  Yes.  483f  aud  see  sect.  i. 


ex- 
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WhenpenoDtl  payment  in  trust  for  Mr.  JKne  for  life,  i^ith  remainders  oyer. 

rated  from  ^'ar-  "^^^  testator  then  gave  some  legacies  and  annuities,  and  directed 

ticttUr  legacies,  the  residue  of  his  personal  estate  not  befiare  specifically  bequeadied, 

and  after  payment  of  his  said  legacies,  to  be  converted  into 

money,  and  applied  by  his  executors  in  discharge  of  his  debts, 

funeral  and  testamentary  expenses,  and  the  legacies  thereby  given 

or  which  he  intended  to  give  by  codicil,  in  exoneration  of  his  real 

estates  charged  with  them ;  and  i^  after  such  payments,  there 

^     remained  a  residue,  he  gave  it  to  Messrs.  Glynn  and  Prideaux^ 

whom  -he  appointed  executors.     Sir  W.  Orantf  M.  R.,  was  of 

opinion,  that  the  Partledge  estate  was  ^nimarily,  and  solely,  liable 

to  the  legacy  of  400/. 

His  Honor  said,  that  it  was  the  testator's  intention  to  diaige 
the  above  sum  excludvefy  upon  the  Portledffe  estate,  in  exempticm 
of  the  personalty ;  for  there  was  no  direct  bequest  of  the  money 
to  the  legatee,  but  it  was  ordered  to  be  raised  out  of  the  Pordedge 
estate,  and  paid  to  him ;  and  that  the  general  words  at  the  dose 
of  tiie  will  clearly  related  to  the  ^rst  chaige,  and  were  intended 
to  exonerate  the  estates  there  referred  to,  in  which  the  Portle^ 
estate  was  expressly  excepted. 

Sir  fVUUam  Grants  M.  R.,  made  a  similar  decree  in  Hancox  v. 
Albey  (tt),  under  the  following  circumstances :  . 

In  that  case,  Mr.  Hancox^  having  a  wife  and  two  danghten^ 
devised  his  real  estates  to  trustees,  to  sell  a  part  with  all  con- 
venient dispatch  after  his  death,  and  to  discharge  out  of  the 
money,  a  mortgage  debt  affecting  one  of  them,  and  to  raife 
2,000/.  for  his  daughters,  payable  at  twenty-one  or  marriage; 
with  a  direction  to  his  trustees,  that  so  soon  as  the  l^acy  was 
raised^  it  should  be  invested  in  stock,  and  the  dividends  applied 
for  the  maintenance  of  his  daughters.  After  the  sale,  and 
the  application  of  the  purchase  money,  for  the  purposes  qforetaid, 
he  devised  the  residue  of  the  said  estates  to  his  wife  for  life,  with 
remainder  to  his  daughters  as  tenants  in  common  in  fee.  The 
testator  gave  some  legacies,  and  bequeathed  his  residuary  per* 
sonal  estate;  after  payment  of  all  his  debts,  legacies  and  ftmeml 
expenses,  to  his  wife  absolutely.  Sir  W,  Grant  decided,  that 
the  personal  fund  was  exonerated  from  its  original  liability  to 
d^charge  the  mortgage  debt,  and  tiie  legacy  of  2,0002L 

With  respect  to  the  legacy,  the  reasons  for  his  Honor's  decree 
appear  to  have  been  these:  1st,  That  the  2,0OOiL  was  not  be- 
queathed as  a  gross  sum,  but  as  so  much  of  the  produce  of  the 

(tt)  U  Ve».  179. 
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real  estates ;  a  devise,  which  entitled  the  daughters  to  the  money  wben  (Mrtonal 
in  no  other  shape  than  as  part  of  the  real  proceeds  (v);  and  2dly,  ^?^°®*  . 
that  the  testator  showed  his  intention,  that  the  money  should  be  ticalarlegacies. 
raised  solely  out  of  the  land;  from  the  several  directions  which 
he  gave  as  to  the  payment  of  the  interest  and  the  capital,  none 
of  which  were  applicable  to  a  mm  of  2,000il  generally,  but  a]l  to 
the  sum  of  2,0002L  vrith  the  circumstances  previously  stated,  viz.y 
a  sum  arising  in  consequence  of  the  sale  of  real  estate,  and 
produced  by  that  sale. 

So  in  Cfittins  v.  Steele  (w)y  where  Lord  Ekhn  reversed  the 
decree  of  Sir  John  Leach,  V.  C. ;  the  case  was,  that  Mr.  Evans, 
after  directing  his  executors  to  p&y  his  debts,  funeral  expenses, 
and  the  costs  of  proving  his  will,  bequeathed  IfliOOL  equally 
among  his  cousins,  and  charged  his  real  property  with  the  pay- 
ment of  that  sum.     He  then  gave  to  persons,  whom  he  appointed 
executors,  two  specific  sums  of  8,000/.  and  2,0O02L  three  per 
cent  stock,  then  standing  in  his  name,  upon  certain  trusts,  and 
after  giving  several  legacies  out  of  his  residuaiy  estate,  he 
devised  to  the  same  persons,  as  trustees,  all  his  real  property  to 
sell,  and  out  of  the  proceeds  and  intermediate  rents  to  pay  his 
debts,  funeral  expenses,  the  7,000iL  and  the  expenses  of  the 
sale.     He  then  bequeathed  all  his  money,  securities  for  money, 
stock  in  trade,  and  the  residue  of  his  personal  estate  (not  before 
disposed  of)  to  his  executors  and  trustees  in  trust,  to  sell  his 
stock  in  trade,  &&,  and  out  of  the  produce,  and  his  other  money 
and  securities,  to  pay  the  said  legacies  of  8,000/.  and  2,0002L  stock, 
and  the  several  other  legacies  before  given,  except  that  of  7,000/. 
which  was  to  be  considered  as  a  charge  upon,  and  paid  out  of 
the  proceeds  from  the  sale  of  the  real  estate.     The  testator  then 
directed  the  residue  of  the  n^pney  produced  from  the  sale  of  his 
real  property,  stock  in  trade  and  personal  estate,  and  the  residue 
of  his  other  personalty,  to  be  invested  on  securities  for  a  limited 
period;  and  after  providing,  out  of  the  interest,  for  the  payment 
of  certain  weekly  sums,  he  gave  the  surplus  interest,  and  also  the 
capital  after  the  period  before  alluded  to,  for  the  benefit  of  the 
persons,  who  should  be  entitled  to  the  said  three  legacies  of 
7^0001,  SfiOOL  and  2,000/.  Lord  Eldon  determined,  that  the  real 
estate  was  the  primaty  and  sole  ftind  for  discharging  the  legacy 
of  7,0002L,  and  that  the  produce  of  it  being  insufficient  to  pay  the 


(v)  See  Walker  v.  Pitik,  cited  1  Cox,  5. 
(to)  I  Swanat.  24. 


730  Exoneration  [Ch.  xn. 

vrhm  peraonal  whole  8uni»  the  legatee  was  not  entitled  to  resort  to  die  general 

rS^Smpu'  P®**^"*^  assets  to  supply  the  deficiency, 

ticttiar  legacies.  The  last  is  a  Stronger  case  in  favour  of  exempting  the  pownal 
estate  firom  the  particular  legacy  by  negative  words^  than  Ftiippi 
v«  Annesleyf  before  stated  (or).  In  addition  to  the  whole  finme  of 
the*  will,  manifesting  the  testator's  meanings  thai  the  bequest 
should  only  take  efiect  out  of  the  proceeds  firom  a  sale  of  his 
real  estates,  he  expressly  exempts  his  personal  property  firom  the 
payment,  declaring  that  the  legacy  was  to  be  considered  as  a  duaye 
upon  and  to  be  paid  out  of  those  real  proceeds*  After  such  an 
explicit  declaration,  it  would  seem,  that,  had  other  passages  b 
the  will  raised  a  doubt  as  to  the  intention,  it  ought  not  to  have 
been  regarded;  since,  according  to  Lord  Hardwieke  in  Incldqum 
V.  French  (y),  where  there  are  express  words,  they  cannot  be 
overruled  by  implieation* 

The  case  oi  Rickets  v.  Ladley(z)y  falls  within  the  present  dass; 
there  the  testatrix  devised  and  bequeathed  to  John  Ladby,  all  her 
freehold  and  copyhold  estates,  and  also  her  leasehold  and  personal 
estate,  upon  trust  to  sell  the  said  messuages;,  lands  and  hereditar 
ments;  and  as  to  the  money  to  arise  fix>tai  the  sale  of  the  freeholds 
and  copyholds,  she  gave  the  same  to  him,  his  executors,  &c  upon 
trust  to  pay  a  legacy  of  lOOL  to  each  of  the  children  of  /•  Bickds 
and  S.  Rickets,  who  should  be  living  at  her  decease.  The  testA- 
trix  without  making  any  further  disposition  of  the  proceeds  of 
the  real  estate,  gave,  after  some  specific  bequests,  a  legacy  of 
20/.  to  E.  Davisy  and  bequeathed  all  her  personal  estate 
*^  after  payment  of  my  just  debts,  the  legacies  hereinbefore  and 
hereinafter  given,  and  funeral  and  incidental  expenses^"  to 
John  Ladley  and  Hannah  his  wife,  upon,  certain  trusts ;  and  in 
the  concluding  part  of  her  will  appointed  them  executor  and 
executrix,  giving  each  a  legacy  of  50L  At  the  death  of  the 
testatrix,  there  were  five  children  of  L  Rickets  and  S.  Rickets. 
The  question  was,  whether  the  five  legacies  of  100/.  were  to  be  paid 
exclusively  out  of  the  produce  of  the  freeholds  and  copyholds  to 
the  exoneration  of  the  personalty,  or  whether  those  legacies  were 
charged  on  the  personal,  as  well  as  the  real  estate  of  the  testatrix. 
Sir  John  Leach,  M.  R.,  decided  that  the  five  legacies  were  exdu- 
sively  to  be  paid  out  of  the  produce  of  the  fireehold  and  copyhold 
estate,  the  words  ^^  the  legacies  hereinbefore  and  hereinafter 
given,"  being  satisfied  by  the  other  bequests. 

(x)  Ante,  p.  726 ;  2  Atk.  57.         (y)  Ante,  p.  697.  {z)  3  Ru8S.  418. 
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In  Kirke  v.  JSSrke  (a),  the  testator  devised  certwi  lands  at  East  when  penonal 
Markham  and  East  Betfard  to  his  wife  for  life,  and  after  her  ^^^^ 
decease  to  her  eldest  son  William  ISrke,  chargeable  nevertheless  ticultf  debts, 
in  aid  of  his  other  estates  thereinafter  devised  to  him,  with  the 
payment  of  the  several  snms  thereinafter  bequeathed  to  his 
brothers  and  sisters.  He  then  bequeathed  his  household  goods 
and  other  personal  estate  in  and  about  his  dwelling  house  to  his 
wife ;  and  next  devised  all  other  his  real  estates  to  trustees,  until 
his  eldest  or  some  other  son  should  attain  twenty-one,  subject  to 
the  payment  of  the  several  sums  thereinafter  bequeathed  to  his 
younger  sons  and  daughters ;  with  a  direction  that  the  trustees 
should  in  the  mean  time  receive  the  rents  and  apply  them  in  such 
proportion,  as  they  should  think  fit,  to  the  maintenance,  educa- 
tion, and  advancement  in  the  world  of  his  younger  sons  and 
daughters ;  and  then  he  proceeded  to  give  to  his  younger  sons 
4fi00l  each,  and  to  his  daughters  3,000iL,  to.  be  paid  them  at 
twen^-one,  by  his  eldest  or  other  son  who  should  first  attain 
twenty*one,  and  become  entitled  to  the  real  estates:  and  he 
thereby  expressly  charged  all  his  real  estates  whatsoever,  includ- 
ing those  devised  to  his  wife,  after  her  decease,  with  the  payment 
of  the  several  sums  of  money  given  to  his  younger  sons  and 
daughters.  Neither  the  will  nor  the  codicil,  subsequently  made  but 
not  duly  attested  (according  to  the  Statute  of  Frauds)^  contained 
any  bequest  of  the  residue  of  his  personal  estate.  Sir  John  Leachj 
M.  R.,  decided  that  the  personal  estate  of  the  testator  was  not  appli- 
cable to  the  payment  of  the  legacies  to  the  younger  children. 
That  the  testator's  intention  was,  that  the  lands  should  be  the 
partiailar  fund  for  their  payment,  more  especially  apparent 
fit>m  the  direction  as  to  the  application  of  the  rents  during  the 
minority  of  the  eldest  son,  in  the  maintenance,  education,  and 
advancement  of  the  younger  children. 

We  shall  proceed  to  condder — 

Secondly.    When  the  personal  estate  will  be  exempted  fix>m  Exemption  of 
debts  secured  by  mortgages  upon  the  real  property.  pereonalertato 

.  It  is  a  general  rule,  that  the  heir  or  devisee  of  an  estate  liable  debts, 
to  a  mortgage  debt  contracted  by  the  testator,  is  entitled  to  have 
the  land  exonerated  by  the  general  personal  assets  (A);  because 
the  money,  being  a  debt  due  firom  the  testator,  is  like  his  other 


(a)  4  Ru8s.  435,  and  see  Whiie  v.      18  Sim.  336. 
Vitty,  2  Ru88.  484,  S.  C;  4  Russ.  (h)    11    Yes.    186;    Bickham  ▼. 

584,  Appendix ;  Roberts  v.  Roberts,      CruUweH,  3  M7I.  k  Cr.  763. 
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When  personal  debts,  primarily  payable  out  of  the  personal  estate ;  and  it  is  im- 
raSTfrom**"  -  material,  whe Aer  he  covenanted  to  pay  the  money  or  not,  it 
ticulur  debts,  being  in  either  case  equally  his  debt  (c).  But  these  two  circum- 
Oeneral  rule  as  Stances  must  concuT  to  entitle  the  real  property  to  exoneration, 
Se  peraoniJ^  m.  the  debt  must  be  of  the  testator*s  contracting,  except  under 
fund.  special  circumstances ;  and  it  must  not  appear  that  he  intended 

to  pass  the  estate  cum  (mere. 

The  principal   authorities,    where   the  personal   estate   was 
adjudged  to  be  primarily  liable  to  dischai^e  the  real  from  incum- 
brances with  which  it  was  charged,  will  be  found  in  note  {d). 
Personalty  first      Although  the  testator  devise  his  real  estates  charged  with. 
Sough  th^e  real  ^^^  ^  be  sold  to  pay,  oU  his  debts,  yet,,  as  that  circumstance  alone 
be  devised  to     ^iH  not  (as  we  have  seen)  exempt  the  personal  assets  finom  the 
^ '    obligation  to  discharge  those  demands,  the  personal  estate  will, 
in  the  first  instance,  be  applicable  to  pay  a  debt  by  mortgage,  as 
one  of  them  («).  ^ 

or  be  devised,        So  also,  if  the  real  estate  be  devised  to  a  person,  expressbf 
wyecttomort-  ^^j^^  ^^  mortgages  affectmg  it;  still  the  personalty  will  not  be 
exemptedlrom  payment  of  them,  because  the  testator's  intention, 
by  those  expressions,  to  cast  the  burthen  of  those  debts  upon  the 
devisee,  so  as  to  deprive  him  of  his  equity  to  resort  to  the  personal 
estate  for  exoneration,  is  not  clear  and  unequivocal.     He  might 
mean  nothing  more  than  to  pass  the  estate,  as  the  law  would 
Eicmption  of    faave  done,  in  the  absence  of  the  explanatory  expressions,  u  e. 
persoiia  es    e.  g^i^j^^j  ^^  ^^^  mortgages ;  in  which  case,  the  right  of  the  devisee 
against  the  personal  estate  would  remain  unaffected  (/). 

But  where  a  testator's  intention  is  plainly  shown  to  make  the 
devised  estate  the  primary  fiind  for  payment  of  incumbrances 
affecting  it,  the  devisee  must  take  it  cum  onere;  and  the  personal 

a  mortgage  ^.„   ,       ,.     -  i        mi  >  i  t  t 

with  a  portion   estate  Will  be  discharged.     This  may  happen,  when  the  estate  is 

ceeiT  ^^        devised  to  a  devisee,  he  paying  the  mortgage  thereon  (g),  or 

when  a  testator  expressly  devises  a  portion  of  the  proceeds  from 

a  sale  of  his  real  estate  to  be  applied  in  discharge  of  a  particular 


When  lands  are 
given  to  be 
sold  with  a  di- 
rection to  pay 


(c)  1  Ves.  sen.  99. 

(d)  MeyneU  v.  Howard,  Pre.  Ch. 
61 ;  Hawel  v.  Price,  1  P.  Wms.  291 ; 
Pre.  Ch.  428,  477 rS.  C. ;  Cope  y. 
Cope,  2  Salk.  449 ;  Bateman  v.  Bate- 
man,  1  Atk.  421,  ed.  by  Sanders; 
Lcmoy  v.  A£kijl,  2  Atk.  444;  Lord 
PorUmotuth  v.  Lady  Suffolk,  1  Ves. 
son.  81 ;  King  ▼.  King,  3  P.  Wms. 
358  \  vide  supra,  p.  314 ;  Chester  v. 
PotveU,  7  Jur.  388. 


(e)  11  Yes.  186,  and  aee  Hale  v. 
Cox,  iirfra,  as  to  the  mortgage  of  the 
houses  in  Piper  Bow;  alsoZotositiiiT. 
Hvdson,  1  Bro.  C.  C.  58 ;  3  Bro. 
Pari.  Ca.  424. 

(/)  So  stated  in  argument,  and 
admitted  by  Sir  W.  Grant,  11  Yes. 
181,  188,  and  see  8  Yes.  306. 

(g)  Lockhart  v.  Hardy,  10  Jur. 
728. 
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incumbrance  charged  upon  a  part  of  it;  for  he  could  have  no  when  personal 
other  motive  in  giving  such  a  direction,  than  that  the  money  to  ^!!i'f  o^|*!lr- 
be  raised  by  means  of  the  real  estate  should  be  first  applied  in  ticular  debts, 
payment  of  the  particular  debt  (A).  ~" 

The  personal  estate  would  be  also  exonerated,  when  the  real  or  where  there 
is  not  given  to  the  devisee  till  after  a  sale,  and  the  proceeds  have  ^^^^  ^\ 
been  applied  in   discharging  incumbrances  upon  the  lands  or  paid  with  oart 
some  of  them ;  because,  what  is  devised,  is  not  the  wholes  but  so  J^^®       ^^' 
much  of  the  real  property  or  produce  as  remained^  after  those 
purposes  have  been  answered  (t).     To  give  him,  therefore,  the 
whole  of  the   estate,  by  discharging  the  mortgages  out  of  the 
personalty,  would  be  contrary  to  the  terms  of  the  will 

Thus  in  Hale  v.  Cox{j\  the  testator  had  mortgaged  one  estate 
called  Milstanes  to  a  Mr.  Bobins,  for  300^,  and  some  houses  in 
Piper  RaWf  Woherhampton^  to  another  person.  Under  these 
circumstances,  the  testator  directed  that  the  latter  mortgage,  and 
all  his  debts  and  funeral  expenses  to  be  paid  out  of  his  personal 
estate,  bequeathing  to  trustees  the  residue  of  that  fund  for  the 
benefit  of  two  persons,  who  died  before  him.  All  his  other  real 
estates  (including  Miktones  in  mortgage  to  Bobins)  he  devised  to 
the  same  trustees,  in  trust  to  sell  such  of  them  as  should  be  in 
mortgage  at  his  death,  and  after  payment  of  principal  and  interest, 
he  ordered  the  surplus  to  be  invested  upon  securities,  for  the 
benefit  of  his  daughter  for  life,  with  remainder  to  her  children. 
The  trustees  were  authorized,  in  their  discretion,  to  continue  the 
money  on  the  mortgage,  or  borrow  money  on  a  transfer  of  the 
security.  Although  Lord  Thjirlow  decided  the  case  against  the 
exemption  of  the  personal  estate,  in  consequence  of  the  death  of 
the  residuary  legatees  during  the  testator's  life,  yet  he  was  of 
opinion,  that  if  such  accident  had  not  happened,  the  estate  in 
mortgage  to  Rabins  must  have  been  the  primary  fund  for  dis- 
charing  that  debt,  there  being  no  beneficial  devise  of  its  produce 
until  after  that  event.  But  as  to  the  other  mortgage,  he  considered 
there  was  not  sufficient  evidence  of  intention  to  exempt  the 
personal  fiind  finom  its  natural  obligation  to  exonerate  the  pledged 
estate. 

The  above  opinion  of  Lord  ThurloWy  in  regard  to  the  primary 
liability  of  the  real  estate  to  discharge  the  mortgage  debt  due  to 


(K)  11  Yes.  186,  and  see  WaUon  see  also  BameweU  y.  Lord  Cawdor^ 

T.  Brichwoody  anUy  p.  707,  in  excep-  3  Mad  453. 
lion,  under  the  particular  terms  and  (t)  11  Yes.  187. 

construction  of  the  will,  9  Yes.  455 ;         (J)  ^  Bro.  C.  C.  322. 
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Wbenpenonal  Robins,  was  afterwards  confirmed  by  Sir  fF.  Grmiiy  M.  R.,  in 
^^hm^wr*  ^^  ^^^^  ^^  Hancox  v.  Abbey,  before  in  part  stated  (A),  who 
ticular  debts,  decreed  that  the  devise  to  trustees  of  the  real  estates,  in  trust,  out 
of  the  proceeds  fix)m  a  sale  of  part  of  them,  to  pay  a  mortgage 
debt  secured  upon  the  testator's  lands  at  Hantoell,  with  a  disposi- 
tion of  the  rents,  &c.  of  the  unsold  estates  after  the  sale,  and  the 
application  of  the  purchase  money  for  the  purposes  therein  men- 
tioned (one  of  which  was  to  discharge' the  debt  by  mortgage , 
constituted  the  real  estate  the  original  fund  for  the  payment  of 
that  debt  {ty 

In  Ibbetsan  t.  IbbeUon  (m),  certain  estates  were  upon  the  testa- 
tor's marriage  settled,  subject  to  several  mortgages,  upon  himself 
for  life,  upon  his  lady  for  a  jointure,  with  remainder  to  the  use  of 
the  first  and  other  sons  of  the  marriage  in  tail  male,  with  remainder 
to  himself  in  fee.  A  power  was  reserved  in  the  settlement  to 
raise  10,00021  which  the  testator  exercised.  There  was  no  issue 
of  the  marriage.  By  his  will  the  settlor  charged  his  real  and 
personal  estate  with  the  payment  of  his  debts,  and  bequeathed 
the  residue  of  his  personal  estate,  after  payment  of  his  debts  to 
A.  He  devised  the  remainder  in  fee  of  his  settled  estates  to  his 
brother  and  his  sons  in  strict  settlement  The  question  was, 
whether  his  brother  was  entitled,  according  to  the  usual  rule,  to 
have  the  mortg^d  estates  exonerated  out  of  the  personal  estate 
of  the  testator.  Sir  L.  ShadweU,  V.  C,  held  that  he  was  not,  on 
the  ground,  that  it  was  manifestly  the  intention  in  the  settlement 
that  the  estates  should  bear  the  mortgages,  as  well  those  then 
due  as  those  to  be  created  under  the  power,  and  his  Honor 
thought  there  was  no  change  in  that  intention  discoverable, 
or  when  the  When  indeed  a  testator  has  in  words  exempted  his  personal 

Spreitly^ex.  estate  fix)m  particular  debts,  they  cannot  be  controlled  by  impU- 
empted,  and  cation  (n).  Suppose  then  a  testator  to  devise  part  of  his  real 
pro^d  for  property  to  trustees  to  sell,  and  with  the  proceeds  to  discharge  a 
pvdcQlar  debts  mor^jage  upon  another  estate,  and  particular  debts  mentioned 
other  estatei  in  a  schedule  to  his  will ;  and  then  to  settle  the  remainder  of  his 
^^  Wore  the  ^^^  including  those  subject  to  the  mortgage,  upon  his  wife  and 
personal  pro-  family ;  at  the  same  time  bequeathing  to  his  wife,  all  his  personal 
^  ^^  estate  fiilly  exonerated  firom  his  debts  therein,  and  in  the  schedule 

enumerated,  and  fi'om  his  debts  and  funeral  expenses.  If  in  the 
case  supposed,  the  trust  estate  be  insufiicient  to  satisfy  those 
demands,  the  settled  estates  must  be  applied  in  exoneration  of 


(*)  Ante,  p.  728.  (m)  12  Sim,  206. 

(0  See  11  Ves.  479,  186.  (n)  See  amte,  p.  698. 
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the  personalty ;  becanse,  whatever  may  be  the  presumption  of  a  When  personal 
contrary  intention,  it  cannot  stand  in  competition,  with  the  ^^^^^, 
express  exemption  of  the  personal  property  (o).  ticalar  debts. 

The  heir  or  devisee  of  a  mortgaged  estate  will  also  be  precluded  or  when  the 
from  resorting  to  the  personal  assets  of  the  ancestor  or  testator  tertLort^eott^ 
for  exoneration,  when  the  debt  is  not  contracted  by  such  ancestor  tracting ; 
or  testator;  but  the  estate  will  come  into  his  hands  with  the 
charge  upon  it     This  is  exemplified  in  the  recent  case  of  Scott 
V.  Beecher  and  wife  (p).    In  that  case  John  Tysotij  having  sur- 
rendered his  copyhold  estate  to  Jlickard  Mills  and  his  heirs,  by 
way  of  mortgage,  for  securing  l,000il  by  his  will  devised  all  his 
estate  and  effects  to  his  wife  EUzabeth  Tyson^  and  in  particular 
his  copyhold  estate,  and  appointed  her  executrix.     After  the 
testator's  death  in  1814,  Elizabeth  Tyson  proved  the  will,  was 
admitted  to  the  copyhold  subject  to  the  mortgage,  and  in  1816 
died  without  issue,  and  intestate,  leaving  her  brother,  the  plaintiff, 
her  heir-at-law,  according  to  the  custom.     Letters  of  administra- 
tion were  granted  to  the  plaintiff,  and  to  the  wife  of  the  defendant. 
Upon  the  question  between  the  heir-at-law  and  administrator  of 
Elizabeth    Tyson^  whether  the   former  should  take  the   estate 
subject  to  the  mortgage,  or  have  it  discharged  out  of  the  personal 
estate  of  EUzabeth  Tysony  the  Vice  Chancellor  remarked,  that 
EUzabeth  Tyson  was  devisee  of  the  copyhold  estate,  and  was  also 
residuary  legatee  and  executrix  of  the  mortgagor.     If  she  had 
thought  fit,  she  might  have  paid  off  the  mortgage  out  of  the 
personal  estate  of  her  husband;   for  it  was  admitted  that  she 
possessed  assets  sufficient  to  pay  all  the  debts  including  the  mort- 
gage, and  it  might  therefore  be  said  that  she  elected  to  continue 
the  mortgage  as  a  charge  on  her  real  estate.     But  his  Honor 
apprehended  that  that  was  not  a  case,  in  which  a  personal  repre- 
sentative was  bound  to  make  out  any  such  fact  of  election.     By 
the  gift  to  her  as  residuary  lq;atee,  the  personal  estate  oi  James 
Tyson  became  her  personal  estate;  but  the  mortgage  debt  of 
James  Tyson  was  not  her  debt^  and  her  heir,  therefore,  had  no 
equity  to  pay  off  the  mortgage  out  of  her  personal  estate.     The 
bill  was  accordingly  dismissed  with  costs. 

The  same  rule  holds  although  there  be  a  general  charge  of 
debts  upon  all  the  testator's  real  property,  because  such  an  in- 


(o)  See  the  case  of  Morrow  y.      don  v.  Barham^  1  Yo.  &  Coll.  (C), 
BmK  1  Cox,  185.  688. 

(jp)  5  Madd.  96 ;  Earl  of  Claren- 
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may  ooTenant 
topaytho 


to  pay - 
deoti; 


When  personal  ciimbrance  is  not  considered  to  be  his  debl^  payable  primarily 
^^^?^^^'  out  of  Ail  personal  estate.  If  it  be  not  his  debt  originally, 
ticolar  debu.  it  will  not,  in  general,  acquire  that  character  by  his  covenant  to 
pay  the  money,  so  as  to  make  his  personal  estate  the  primary 
and  although  ho  fund  for  satisfaction  of  the  demand;  for  such  a  covenant  is 

merely  auxiliary  {q)y  an  indispensable  accident  to  subsequent 

transactions,  consequent  upon  the  creation  of  the  original  debt 

Suppose  then  a  testator  to  have  acquired  an  estate,  either  as 

heir,  devisee,  or  purchaser,  subject  to  a  mortgage;   and  upcm 

a  transfer  of  the  security  to  have  covenanted  to  pay  the  debt;  in 

neither  instance  would  his  personal  assets  be  answerable,  in  the 

first  place,  to  satisfy  the  demand,  they  could  only  be  resorted  to 

in  aid  of  the  charged  estate.    This  may  be  considered  as  the 

or  pledge  hii     general  rule,  established  by  the  cases  referred  to  in  note  (r);  a 

aTan^adlSiUoLl  ^®>  which  will  not  be  departed  firom,  although  the  testator  may 

Mcority;  have  pledged  his  own  estate  as  an  ulterior  security  for  the  same 

debt(«);  since  the  debt  remains  unaltered,  and  the  security  is 

merely  collateral  to  it 

or  grant  ate-        Upon  the  same  principle,  if  the  testator's  heir  or  devisee 

ofthee«!^Mi|or  make  an  additional  mortgage  of  the  estate  to  pay  the  debts  of 

^nS '  w^  ^'*   ^^  testator,  and  the  money  is  so  applied,  or  if  he  enter  into 

personal  obligations  to  individuals  having  claims  or  hens  upon 

the  land,  such  mortgage  or  obligations  will  not,  as  between  the 

debti  or  lega.    real  and  personal  representatives  of  the  heir  or  devisee,  entitle 

the  former  to  call  for  exoneration  out  of  the  personal  estate :  for 

that  fund  received  no  accession  or  benefit  fix)m  those  transactions^ 

which,  having  been  entered  into  in  respect  of  the  real  estate,  it 

seems  but  reasonable,  that  such  estate  should  be  the  primary 

fund  liable  to  answer  them. 

Accordingly,  if  an  estate  be  devised  to  trustees  to  sell  to  pay 
debts  and  legacies,  and,  subject  thereto,  in  trust  for  B.,  should 


lions  on  ac- 
count of  the 
estate  to  pay 
lee 


iq)  See  Oravea  v.  Hicks^  6  Sim. 
405,  ir^fra, 

(r)  1st  Where  the  covenant  was 
entered  into  upon  a  transfer  of  the 
secnritj,  Bagot  v.  OugkUm^  I  P. 
Wnu.  347 ;  Evelyn  v.  Evelyn^  2  P. 
Wms.  663 ;  Shafto  v.  Shafto^  2  P. 
Wms.  664,  ed.  hj  Cox^  in  notes; 
1  CJox, 207,  5.  C;  3  Ves.  131 ;  Per- 
kytu  V.  BayrUuny  2  P.  Wms.  664,  ed. 
hy  Coxy  in  notes. 


2nd.  Where  the  testator  pur- 
chased the  equity  of  redemption,  and 
covenanted  to  pay  the  money ;  Far' 
reater  v.  Leigh,  AmbL  171,  173; 
2  P.  Wms.  664)  ed.  by  Coer,  in  notes; 
Anctuter  v.  Mayer,  1  Bro.  C.  C.  454, 
464;  TweddeU  v.  TweddeU,  2  Bro. 
C.  C.  101,  152 ;  commented  upon  b/ 
Sir  W.  Grant,  14  Yes.  424 ;  Bony 
V.  Bardxng,  1  J.  &  Lat.  475,  485. 

(*)  1  Bro.  C.  C.  464. 
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B.  give  a  bond^  or  other  security,  to  a  legatee  or  creditor  for  wbon  penonal 
payment  of  his  demand  upon  the  lands  and  die ;  those  lands  ^ued  fr^°p«rj 
will  be  the  primary  fund  for  discharging  the  obligation  (t).  ticular  d«bts. 

The  principle,  which  governs  cases  of  this  description  is  well 
expressed  by  Sir  W,  Grant,  in  his  comments  upon  BiUinghurgt  v« 
Walker  (w).  There  a  term  of  ninety-nine  years  was  created  to 
secure  to  Martha  Vernon,  2,200Z.  upon  premises  held  for  lives. 
There  being  a  difficulty  about  the  renewal  of  the  lease^  it  was 
apprehended  that  Martha  would  remain  altogether  without  a 
security  if  the  lease  expired.  A  bond,  therefore,  was  given  by 
George  Woodroffe,  the  devisee  of  the  estate,  subject  to  the  charge, 
for  the  money ;  which,  if  that  apprehension  proved  well  founded, 
would  be  the  only  security  in  existence  for  the  debt  The  lease 
was  afterwards  renewed,  and  the  charge  attached  upon  it :  TiOrd 
ThurUno  holding,  that  the  bond  did  not  make  the  money  charged 
upon  the  estate  the  personal  debt  of  the  obligor. 

Upon  the  last  case,  Sir  W.  Grant  made  the  following  re^ 
marks  :  It  is  clear  from  the  res  gestcs,  that  all,  viKicYi. George 
Woodroffe  meant,  was,  to  substitute  his  bond  in  the  room  of  the 
leasehold  security;  which,  it  was  supposed,  Martha  was  about 
to  lose,  but  not  to  take  upon  himself,  absolutely,  and  at  all 
events,  the  debt,  as  a  personal  debt-  of  his  awn.  He  had  no 
intention  absolutely  to  exonerate  the  estate ;  for  he  never  would 
have  given  the  bond  except  for  the  particular  purpose.  It  was 
therefore  inequitable,  and  unconscientious  to  say,  that  although 
the  bond  was  given  only  for  that  purpose,  it  should  be  held  to 
attach  solely  upon  the  personal  estate  of  George  Woodroffe.  The 
bona  fides  of  the  transaction  required  that,  in  the  event  which 
happened,  the  lease  should  be  still  chargeable,  and  not  the 
personal  estate  of  George  Woodroffe^  (r). 

In  the  case  oi  Graves  v.  Hicks  (w),  the  question  arose,  whether 
a  portion,  secured  by  the  testator  on  the  marriage  of  his  daughter, 
by  a  mortgage  of  his  real  estate  to  trustees  for  a  term,  was  such 
a  debt  as  was  payable  in  the  first  instance  out  of  his  personal 
estate,  or  out  of  the  estate  itself  in  exoneration  of  the  personalty. 

There  the  father  executed  the  mortgage  to  the  trustees  of  the 
settlement  for  one  thousand  years,  for  securing  6,000^  and 
interest  as  the  marriage  portion  of  his  daughter,  subject  to  a 

»         ■»  .1     ■^        ■        — ^11    ■^lll—-  — -  ■  I  ■  ■■■■»■■  lll^il  ■■■^11  »■         »     I     »  I  ■■■■■!     »■■■    ■!!  II I  ■^^^■^■^ 

(0  Basset  V.  Percival,  2  P.  Wms.      v.  Hardwicke,  2  P.  Wms.  666,  in 
665,  ed.  by  Cox,  in  notes ;  Earl  of     notes,  5th  ed.  hy  Cox. 
TankermUe  v.  Fawcett,  1  Cox,  237 ;  (u)  2  Bro.  C.  C.  604. 

2  Bro.  C.  C.  57,  S.  C. ;  Hamilton  v.  (v)  H  Ves.  425. 

Worley,  2  Yes.  jun.  62 ;  Matthesan  (w)  6  Sim.  398. 

VOL.  I.  B  B  B 
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a  further  sum  of  40/L  upon  which  occasion  a  iiew  mortgage  was 
made  of  the  lands  for  that  sum,  together  with  the  old  debt  of 
300^  Under  the  above  circumstances,  Lord  Ahanky  was  of 
opinion,  that  the  &ther  adopted  the  debt  of  the  son  as  his  own, 
which  entitled  the  father's  heir  to  exoneration  of  the  pledged 
estates  out  of  the  personal  assets  of  the  father. 

It  is  observable  in  the  last  case,  that  the  transaction  in  1767 
clearly  showed  that,  as  between  father  and  son,  the  former  meant 
to  substitute  himself  in  the  place  of  the  latter,  in  relation  to 
the  mortgagee :  and  with  respect  to  the  mortgagee,  he  also 
released  the  son  from  his  liability  by  accepting  the  new  mortgage 
for  the  old  debt  (c).  Besides,  the  payment  of  the  debt  and 
interest  was  the  consideration  given  by  the  &ther  for  the  purchase 
of  his  son's  remainder  in  fee,  a  circumstance  of  itself  probably 
sufficient  to  make  the  mortgage  the  personal  debt  of  the  pur- 
chaser, and,  as  such,  primarily  answerable  out  of  his  personal 
property. 

That  case  was  followed  by  a  similar  decision  of  Sir  W.  Grandj 
in  the  Earl  of  Oxford  v.  Lady  Rodney  (d).  There  the  late  Earl, 
after  subjecting  his  personal  estate  to  his  own  debts,  &c.,  and 
appointing  his  wife  executrix  and  residuary  legatee,  devised  all 
his  real  estates  to  his  wife  for  life,  remainder  to  trusteea»  to  apply 
the  rents  and  profits,  after  his  wife's  death,  to  pay  his  debts,  then 
the  mortgages  upon  his  unsettled  estates,  and  next  the  mortgages 
upon  those  in  settlement :  and  "  after  payment  of  the  mortgages 
in  manner  aforesaid,"  in  trust  for  his  heir-at-law.  The  testatcff 
purchased  a  leasehold  house  in  Harley  street  (then  in  mortgage), 
which  he  specifically  devised  to  his  wife  absolutely;  and  she,  as 
executrix,  exonerated  the  house  fix>m  the  mortgage  out  of  the 
personal  assets;  which,  it  was  contended  was  an  improper  appli- 
cation, and  that  the  messuage  was  the  primary  fond  for  the 
payment;  a  proposition,  the  correctness  of  which  depended  upon 
the  circumstances  attending  the  sale  and  purchase  of  the  premises. 
It  appeared  that  the  mortgagee  was  a  party  to  the  agreement  of 
purchase,  and  to  the  conveyance  to  the  testator.  It  also  appeared, 
from  the  contents  of  the  deed,  that  the  testator  agreed  to 
purdiase  the  lessee's  interest  in  the  term,  subject  to  the  mort- 
gage; and  that  the  mortgagee  covenanted  with  the  testator  to 
convey  to  him  the  legal  estate  in  the  term,  on  payment  of  prin- 
cipal  and  interest  by  instalments ;  and  to  do.  which  the  testator 


(c)  See  Lord  Alvardey's  observations,  5  Yes.  639,  and  2  £den,  164. 

(d)  14  Ves.  417,  424. 
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covenanted  with  the  mortgagee^  who  agreed  that  he  should  enjoy  whenperaon- 
the  house  until  he  fSedled  m  the  performance  of  his  covenant  jiJ^J^rom  par- 
Under  these  circumstances,  Sir  W.  Grant,  was  of  opinion,  that  ticular  debts, 
the  testator  had  taken  upon  himself  persanalfy  the   mortgage  tractedbytfae 
debt,  which  rendered  his  personal  assets  primarily  liable  to  the  testator. 
payment  of  it 

The  reasons  that  influenced  the  Court's  opinion,  were  similar 
to  those  upon  which  Lord  Aloanley  determined  the  preceding 
case  of  Woods  v.  Huntingfordy  and  expressed  by  Sir  W.  Grants 
as  follows:  ^^  here  is  a  direct  contract  with  the  mortgagee.  As 
between  the  purchaser  and  vendor  of  the  equity  of  redemption,  I 
admit  there  is  nothing  but  a  purchase  of  a  mere  equity,  subject 
to  the  mortgage;  but  here  the  contract  is  with  two  different 
persons  having  different  interests  in  the  estate ;  one  an  equitable 
interest^  the  equity  of  redemption;  the  ofher,  the  legal  interest, 
the  mortgage.  The  purchaser  contracts  with  both  at  the  same 
time,  and  both  join  in  the  conveyance  to  him.  From  the  owner 
of  the  equity  of  redemption,  he  purchases  his  right  to  redeem ; 
and  having  done,  that^  immediately  enters  into  another  contract 
for  the  purchase  of  the  other  interest  from  the  mortgagee ;  taking 
a  covenant  from  the  owner  of  the  legal  estate  to  take  it  from  him 
upon  payment  of  the  mortgage  money  at  particular  periods,  and 
in  particular  proportions;  and  there  are  covenants  to  pay  that 
sum  at  those  periods  and  in  those  proportions,  and  until  de&ult 
of  payment  in  that  mode  for  quiet  enjoyment**  Uis  Honor 
distinguished  the  case  from  TweddeU  v.  TtDeddeU{e\  in  the 
circumstance  of  the  purchaser  contracting  with  the  mortgagees : 
and  upon  the  whole,  his  opinion  was  such  as  before  stated. 

It  would  seem,  however,  that  the  purchaser  contracting  with  Where  the 
the  mortgagee  is  not  indispensably  necessary  to  his  assumption  ^'^^y  to 
of  the  debt  as  his  own,  so  &r  as  relates  to  the  equities  between  the  contract, 
his  real  and  personal  representatives.     That  this  is  reasonable, 
appears  fix)m  the  consideration,  that  both  real  and  personal 
estates  are  at  the  absolute  disposal  of  the  purchaser;  and,  since 
each  class  of  representatives  claim   through  him,   both  must 
necessarily  succeed  to  his  property  according  to  the  natures  he 
has  stan^ped  upon  them,  and  the  liabilities  attached  to  each  by 
law  in  their  administration  as  assets.    If  then,  the  transaction  be 
between  the  purchaser  and  the  vendor  only,  and  it  appear  that 
the  mortgage  debt  formed  part  of  the  consideration  of  purchase, 
the  heir  or  devisee  of  the  vendee  wiU,  as  is  presumed,  have  the 


(0)  a  Bro.  G.  G.  101,  152. 
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When  person-  same  right  to  call  for  payment  of  the  money  out  of  the  vendee's 
rateiTfirom  pari  P^'^D^l  assets,  as  of  the  remainder  of  the  price  given  fbr  the 
ticttiar  debts,     estate,  if  due  at  his  decease* 

tracted  b7^'  ^^  ^'^^^  accordingly  said,  in  Cape  t.  Cope(f),  that  if  A.  mort*- 
«»^»^-  gage  his  lands  to  A,  and  afterwards  sell  it  to  C,  for  IfiML 

including  the  mortgage  money;  the  purchaser  shall  pay  the  mart* 
gagCi  because  he  has  made  it  a  debt  m  hmudf. 

Again  in  BilHnghurst  v.  Walker  (g)y  Lord  Tkurbm  expressed 
himself  in  these  words: ''  The  mere  purchase  of  an  estate  ntbfeet 
to  charges,  as  an  equity  of  redemption,  does  not  make  the 
personal  estate  of  the  purchaser  liable  to  those  demands;  bat  if  a 
charge  be  part  of  the  price,  then  his  personal  estate  is  liable." 

This  doctrine  does  not  rest  merely  on  dietOy  but  it  is  established 
by  a  decision  of  Lord  Hardtoieke,  and  a  judgment  of  die  Hoose 
of  Lords. 

In  Parsons  v.  Freeman  (A),  the  qee  before  Lord  Hardmieki, 
A.  purchased  an  estate  for  901,  which  was  in  mortgage  for  SiL ; 
and  he  covenanted  to  pay  that  sum  to  the  mortgagee,  and  42.  to 
the  vendor.  Lord  Hardwiche,  after  admitting  the  general  nde 
before  stated,  thought,  in  this  particular  case,  notwithstanding 
the  covenant  was  with  the  vendor  onfy,  and  the  vendee's  personal 
estate  therefore  not  liable  in  that  respect  to  the  mortgagee,  the 
words  were  sufficient  to  shew  an  intention  in  the  pordmer  to 
make  the  mortgage  his  own  personisd  debt 

The  case  finally  determined  in  the  House  of  Lords  is  the  Eail 
of  Behedere  v.  Rochfort  (i),  in  which  Robert  Roehfort  agreed  to 
purchase  of  Mr.  Hughes  an  estate  for  900L,  then  in  mortgage  for 
4502L  The  piuchase-deed  stated  that  the  debt  and  interest  were 
to  be  paid  by  the  purchaser  out  of  the  consideration  money  ex- 
pressed in  the  instrument,  upon  which  was  indorsed  a  receipt 
acknowledging  payment  by  the  vendee  in  this  manner:  4601  in 
money  on  the  perfection  of  the  deed ;  450L  allowed  on  account 
of  the  mortgage.  A  decree  was  affirmed  by  the  Lords^  which 
declared  that,  under  those  circumstances,  the  purchaser  had 
taken  upon  inmoeV  personally  the  mortgage  debt,  whidi  ought 
therefore  to  be  discharged  out  of  his  personal  estate. 

Hence  it  may  be  presumed,  that  where  the  purchaser  includes 
the  mcjttgage  in  the  amount  of  the  price  to  be  given  for  the 


(/)  2  Salk.  450,  and  see  Ambl.  Mr.  Cox. 
116.  (i)  5  Bro.  Pari.  Ca.  299,  81 1,  Sva 

Or)  2  Bro.  C.  C.  608.  ecL 
(h)  2  P.  Wins.  664,  in  a  note  by 
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estate  and  he  covenants  to  diachaige  the  mortgage,  and  to  pay  when  part  of 
the  difference  to  the  vendor,  the  mortgage  will  be  considered  the  ^^'^•"^^^f 
personal  debt  of  the  vendee;   and  as  such,  his  heir  or  devisee  to  pay  legacies 
entitled  to  have  the  estate  exonerated  out  of  his  personal  assets.  ^4e^^^^? 

The  case  of  ThoeddeU  v.  T\oeddell,  before  referred  to,  has  been  ^ 

considered  of  a  contrary  import;  but  the  principle  upon  which 
Lord  Thurlaw  professed  to  decide  that  case,  viz.,  on  the  ground 
of  the  contract  b^ng  one  of  indemnity  against  the  mortgage,  and 
nodiing  more,  is  correct  and  consistent  with  other  authorities, 
and  with  his  own  subsequent  declaration  in  BiOiriff hurst  y.  Walker, 
provided  the  facts,  to  which  he  applied  that  principle,  were 
sufficient  to  authorize  the  decree,  but  which  may  be  doubted;  for 
it  is  difficult  to  concdve,  when  a  person  (as  in  that  case)  agrees  to 
bay  an  estate  in  mortgage,  for  a  sum  of  money,  and  he  covenants 
with  the  vendor  to  pay  the  mortgagee  what  is  due  to  him,  and 
the  remfunder  to  the  owner  of  the  estate,  that  the  purchaser  did 
not  take  the  mortgage  upon  himself  personally,  as  a  part  of  the 
price  to  be  given  for  the  property  {Jy,  That  such  circumstances 
are  sufficient  evidence  of  the  purchaser's  intention  to  adopt  the 
debt  as  his  own.  Lord  Hardwicke  determined  in'  the  beforenstated 
case  of  Pctrsans  v.  Freeman;  and  although  Lord  Ahanley,  in 
Buder  V.  BuHer  (A),  (a  case  in  which  the  last  was  not  cited), 
thought  himself  bound  by,  and  therefore  reluctantly  followed  the 
authority  of  TweddeU  v.  TtDeddeU,  yet,  when  a  similar  case  shall 
occur,  it  may  be  presumed  that  the  vendee  will  be  considered,  in 
conformity  with  Lord  Hardwicke^s  decision,  as  having  taken 
upon  himself  the  mortgage  debt,  as  part  of  the  price  to  be  paid 
for  the  purchase,  which  will  entitle  his  heir  or  devisee  to  have  it 
discharged  out  of  the  personal  estate. 

In  regard  to  the  sufficiency  of  transactions  by  an  AWrnat-law,  wbat  will 
who  succeeds  to  an  estate  in  mortiraee,  to  make  that  incumbrance  ™*l5f  1"°*^ 

^^^o  '  ^  g>gc  the  per» 

his  own  personal  debt,  it  was  stated  as  a  dear  point  by  Lord  lonal  debt  of 
NorOungton,  in  Domsthorpe  v.  Porter  (/),  **  that,  where  an  heir  *"  ^^' 
inherits  a  mortgaged  estate,  he  makes  the  debt  his  own  by 
covenant  and  bond,  and  a  new  equity  of  redemption ;  his  personal 
estate  (said  his  Lordship)  is  therefore  liable  to  pay ;  he  has  by 
his  own  act  willed  it  so**  (m). 


(j)  14  Yes.  424.  tion  of  a  wife's  estate  from  incum- 

(k)  6  Yes.  534.  brances  made  upon  it  for  her  hus- 

"{/)  2£den,  164;  see  Lushington  band,  see  ^^Law  of  Husband  and 

v.  SetceU,  1  Sim.  478.  Wife,*'  1  vol^p.  140,  et  seq. 
(m)  With  respect  to  the  exonera- 
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Primarj  Iiabi-  After  considering  where  the  general  personal  estate  is  and  is 
'\7  t^^"°""  ^^^  exempted  from  the  payment  of  all  or  particular  debts  and 
debts,  &c.         legacies,  it  will  be  proper  in  the  next  place  to  notice — 

revived  by 
death  of  lega- 
tee before  the        6.  When  part  of  the  personal  estate  will  be  effectually  appro- 

! priated  for  the  discharge  of  legacies,  in  exoneration  of  what 

Appropriation 

ota;wr<oftbe  remains. 

^"d°hl?'  *  a  ^^^  ^^  purpose  of  charging  a  part  of  the  personal  property 
legacies  in  ex-  with  the  payment  of  legacies  in  exemption  of  the  residue,  the 
nMnSnder^****  testator's  intention  must  be  ascertained  as  in  other  cases,  either 

by  expressions,  or  a  fidr  deduction  from  a  rational  construction  of 
the  whole  of  his  will. 

In  Bootk  y.  BlundeU  (it),  before  stated  (o),  the  Court  declared, 
that  the  direction  for  paying  the  portions  to  the  testator's  daugh* 
ters  out  of  the  money  he  might  have  at  his  death  at  L/use^  or  in 
the  Liverpool  bank,  or  due  to  him  from  that  bank,  and  out  of  the 
rents  and  fines  which  should  be  owing  to  him  at  his  decease, 
created  a  primary  charge  of  those  portions,  upon  these  particular 
funds,  in  exoneration  of  the  remaining  personal  property  {oo). 

This  subject  being  connected  with  the  doctrine  relating  to 
legacies  in  their  natures  specific,  though  not  regularly  so,  as 
being  given  with  reference  to  a  particular  fund  for  their  payment, 
the  reader  is  referred  to  the  third  chapter  of  this  Treatise  (jp)  for 
additional  authority. 

As  to  ezemp*  7.  The  exoneration  of  the  personal  estate  is  presumed  to  have 
wn^XesXAvT^"  been  intended  as  a  personal  benefit  for  the  individual  legatee; 
froin  payment    ^jA  nothimr  is   more  clear  than  that  where  an  exemption  is 

of  debts  and  1/.11/./.  .1  !•#•  f 

legacies,  where  created  for  the  benent  01  a  particular  person,  and  not  m  favour  (h 
bclbnf  testtitOT*  *^®  estate  generally,  if  that  person  cannot  take  it,  the  benefit  will 
never  arise :  hence  it  follows,  that  if  the  personal  estate  be  exon- 
erated from  debts  and  legacies  in  favour  of  A,  and  he  died  before 
the  testator,  by  which  event  the  disposition  lapses;  the  executors 
or  next  of  kin  of  the  testator,  who  accidentally  become  entitled  to 
the  fund,  will  take  it  with  its  primary  and  natural  obligation  to 
discharge  the  debts  and  l^aciea  As  an  example  of  the  principle 
of  these  remarks,  the  following  case  is  adduced. 


(n)  1  Meriv.  193,  201 ;  see  also  3  Mjl.  &  K.  579. 

Malcolm  V.  Tayhr^  2  R.  &  M.  416,  (p)  And  particularlj  to  the  fifth 

423.  section,    from    p.  218  to    p.    224; 

(fi)  Avie,  p.  719.  Parker  y.  MarduaU^  I  Yo.  &  CoIL 

loo)  See  also  Wilson  v.   Thomas^  (C),  290. 
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Mr.  Waring^  after  bequeathing  two  aniluitieSy  and  reciting  his  Real  estate  dis- 
purehase  of  the  manor  of  Incey  which  he  had  mortgaged  for  the  ^yf^^^e^ 
purchase  money,  devised  his  interest  in  the  estate  (subject  to  the  &c  though 
annuities^  and  such  other  annuities,  bequests  and  directions,  as  ^x^  «»isap- 

by  his  will  or  by  codicil  he  might  give,  expressly  charging  his   

Ince  estate  therewith)  to  his  wife  for  life,  remainder  to  such  uses 
as  she  should  appoint,  but  not  to  take  eiFect  until  a  mortgage 
afiecting  one  of  his  estates  should  be  dischaiged.  The  testator, 
after  noticing  that  his  wife  had  subjected  her  estate  to  raise 
3,000/.  to  pay  1,850£  upon  mortgage  of  his  estate  at  Oswestry ^ 
the  surplus  of  which  sum  he  was  to  receive,  directed  his  trustees 
to  raise  the  3,000£  and  discharge  that  mortgage,  and  pay  the 
residue  of  the  money  to  his  wife,  to  whom  he  gave  the  rest  of  his 
personal  property,  in  trust  to  discharge  ^^  all  his  debts,  for  which  at 
his  death  he  should  not  have  given  real  securities,"  and  all  such 
bequests  and  annuities  (not  including  those  before  mentioned)  as 
he  should  therein  or  by  codicil  give,  and  with  which  he  should 
not  expressly  charge  his  estate  at  Ince^  and  to  keep  the  residue 
of  the  3,0002^,  and  of  all  others  his  personal  estate,  to  her  own 
use :  provided,  that  if  she  by  other  means  paid  the  said  mortgage 
and  his  debts,  and  the  bequests  and  annuities  (not  including 
those  before  granted),  the  3,00021  should  not  be  raised.  The 
testator's  wife  died  before  him ;  but  he  married  again,  and  died 
without  republishing  his  wilL  Under  these  circumstances,  the 
question  was  between  the  testator's  heir  and  second  wife ;  the 
former  insisting  that  the  personal  estate  was  applicable  in  exoner- 
ation of  the  real,  to  discharge  the  mortgage  debt  affecting  the 
purchased  estate.  Lord  Alvanleyy  after  admitting  that  the  first 
wife  would  have  taken  the  personal  fund  exempt  from  debts,  for 
which  the  testator  had  given  real  securities,  determined  that  the 
exemption  was  personal  to  her,  and,  consequently,  that  the 
privilege  determined  with  her  life  {q). 

8.  We  shall  conclude  this  chapter  in  observing,  that  the  real  x%  to  liability 

estate,  when  effectually  chanred  with  the  payment  of  debts  or  ofreal  estate  to 

legacies,  will  be  liable  to  bear  the  burthen  once  only;  so  that  cies,  when  the 

creditors  or  legatees  cannot  resort  to  it  again,  if  the  persons  "^^iuj^*^* 

entrusted  with  the  power  to  raise  and  pay  the  money,  raise,  misapplied, 
misapply  and  waste  it 

Accordingly,  in  a  case,  which  was  ultimately  decided  in  the 

{q)  Waring  y.Ward^  5  Ves.  670,      322,  stated  ante,  p.  733,  and  Noel  v. 
and  see  Hale  v.  Coxr  3  Bro.  C.  C.      HetUey,  7  Price,  241,  25%  S.  P. 


746  Of  Legacies  [Ch.  xm. 

HoUiBe  of  Lords,  SBch.  1689;  and  reported  in  Salkeld  (r),  a  man 
limited  an  estate  to  trustees  for  payment  of  debts  and  legacies. 
The  trustees  raised  all  the  money,  and  the  hear  prayed  to  have 
the  land;  which  was  opposed,  on  the  ground  <it  the  trustees  not 
having  applied  the  money  in  conformity  with  the  trust,  but  con- 
verted it  to  their  own  use,  so  that  the  debts  and  legacies  remained 
unpaid.  But  it  was  resolved,  that  the  heir  should  have  the  land 
dischaigedf  and  the  legatees  be  left  to  their  remedy  against  the 
trustees;  upon  the  principle,  that  the  estate  was  debtor  for  the 
debts  and  legacies  only,  and  not  for  the  misconduct  of  the  trus- 
tees ;  whence  it  followed,  that  the  estate  continued  liable  so  long 
as  the  debts  and  legacies  should  or  ndght  be  paid,  and  no  bmffer; 
and  that  when  the  land  had  once  borne  its  burthen,  and  the 
money  raised,  it  was  discharged,  and  the  trustees  alone  were 
liable. 


CHAPTER  XIII. 
Of  Legacies  upon  Condition. 

IN  preceding  parts  of  this  work,  certain  species  of  conditional 
legacies  have  been  noticed;  which  jB:om  their  importance,  it 
was  thought  expedient  to  make  the  subjects  of  two  distinct 
chapters  (a).  In  the  present  chapter  it  is  proposed  to  treat  of 
conditional  bequests  generally  under  the  following  heads: 

Sect.  I.  Gonditioiis  precedent  and  subsequent. 

1. —  When  the  conditions  are  precedent,  a$id  distm- 

guished  from  limitations. 
2. — fVhen  such  conditions  are  impossible. 
S.^'fFhen  illegal,  and  of  precedent  conditions  in 

restraint  of  marriage. 
4. — Conditions  subsequent. 


(r)  Anon.  1  Salk.  153,  et  tide  Carter  v.  BamaditUm,  I  P.  Wms.  505,  518, 
S.P.',5  Ves.  786.  (a)  Chap.  X.  and  XI. 
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Sect.  II.  Performance  of  Conditions. 

I. — fFhm  the  conditions  are  precedent 

A.   Where  Ae  performance  is  not  wWdn  the 

time  menikmed  m  the  amdUion* 
B»  Pram  what  period  ike  time  for  performaDce 

is  to  he  oompttted. 

C.  When  the  legatee  has  the  whole  of  life  to 
perform  the  condition^ 

D.  Biff  hi  of  executors  to  perform  the  condition. 
£.  Where  legacies  are  given  to  executors  or 

trustees. 

2. — When  the  conditions  care  subsequent 

A.  Where  they  are  impossible. 

B.  Where  they  are  repugnant  and  illegaL 

0.  fpAtfn  ihey  are  not  to  dispute  the  validi^ 
ofwiOs  or  bequests. 

D.  Where  the  time  of  payment  of  legacy^ 
and  the  condition  to  devest  it  are  in- 
consistent 

3. — When  the  conditions  are  in  restraint  of  marriage, 
toA^d^  precedent  or  subsequent 
A.  Where  the  conditions    require   marriages 

with  consent 
(A.  1.)  At  what  time  consent  ought  to  be 

obtained. 
(A.  2.)  And  from  whom. 
(A.  3.)  What  will  be  a  sufficient  consent 

FiBST. — Where  the  consent  is  ge- 

nerieJ;  i.  e.  to  marry  any  person. 
Second. — As  to  retracting  consent ' 
Thikd. — Conditional  assents. 
Fourth. — Importance   oj  legatees 
supposition  that  there  is  no  con" 
senty  when  it  is  judunaUy  consi" 
dered  as  given. 
Fifth. — OfimpUed  consents. 
Sixth. — Effect  of  consents  by  tes- 
tator's   ihemsehes    to    marriages^ 
require  by  their  wiUs  to  be  had 
with  consent  after  their  deaths. 


] 
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(A.  4.)  Whether  condHiona  requiring  consent 
are  fuRy  'performed  by  first  iwor- 
riages  with  can&enL 

(A.  5.)  Whether  such  conditions  wiU  be  con- 
fined to  the  periods  appointed  for 
payment  of  the  legacies. 
[a.]  And  the  effect  of  marriage  without 
consent  when  the  legatee  afterayards 
sarvives  the  time  when  the  l^acy 
is  payable. 

(A.  6.)  As  to  conditions  requiring  marriages 
with  consent  being  considered  in 
terroreoL 

B.  Conditions  requiring  marriages  with  persons 
bearing  the  surnames  of  testators. 

Sbct.  III.  Respecting  forfeiture  generally,  by  non- 
compliance with  testamentary  conditions. 

Sect.  IV.   Necessity  of  giving  notice  of  conditions. 

1. — In  regard  to  personal  bequests. 
.  2. — When  the  devise  is  of  real  estate. 


A  Legacy  upon  condition  may  be  defined,  *'  a  bequest,  whose 
existence  depends  upon  the  happening,  or  not  happening,  of 
some  uncertain  event,  by  which  it  is  either  to  take  place,  or  be 
defeated."  In  deeds,  &c.,  which  are  presumed  to  be  made  with 
great  care,  the  law  has  ordained  certain  appropriate  words  to 
create  conditions;  but  in  wills,  other  words  are  sufficient  for  the 
purpose,  by  reason  of  the  indulgence  the  same  law  allows  to 
that  imbecility  of  body  and  mind,  under  which  it  considers  tes- 
tators to  labour,  at  the  period  of  making  those  instruments.  In 
all  cases,  therefore,  where  the  intention  can  be  collected,  that 
the  bequest  should  be  conditional,  and  the  terms  are  so  definite 
as  to  admit  of  execution,  that  intent,  if  legal,  will  be  efiectuated 
by  whatever  words  expressed  (a).  This  was  exemplified  in  the 
following  instance: 

The  testatrix,  by  a  codicil,  bequeathed  to  her  son  (the  plaintiff) 


<a)  Swinb.  pt.  4,  sect,  v.;    Co.  Lilt  204,  a.  Touchst  451;  Fulbeck*8 


Paral.  62. 


I 
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as  follows:  <*  Provided  my  son  changes  the  course  of  life  he  has    Ofoonditioii» 
too  long  followed,  and  will  give  up  all  his  low  company,  and     precedent. 
frequenting  public-houses  entirely,  I  then  leave  him,  but  not 
otherwise,  the  interest  of  6,5001  for  life,"  &c.:  and  if  he  should  Condition  to   ' 
not  do  so,  she  gave  him  only  501  a  year  for  the  same  period.  compJoy^^Ind 
The  evidence  of  the  son  having  compUed  with  the  condition  was  fr<^?«°t»ny 
not  satisfactory ;  and  it  was  contended  on  his  behalf  that  the  good, 
condition  was  so  vague,  as  to  be  incapable  of  enforcement  in  a 
Court  of  Justice.     But  Sir  W.  Grant  was  of  a  contrary  opinion, 
and  directed  the  Master  to  inquire,  whether  the  plaintiff  had 
discontinued,  and  how  long,  to  frequent  public-houses,  drinking 
to  excess,  and  keeping  low  company,  according  to  the  codicil  (&). 

Conditions  admit  of  a  two-fold  division,  vtsr.,  into  conditions  preeodent  ami 
precedentj  and  conditions  subsequent*  The  former  are  such  as  subM^^ent 
must  generally  happen  or  be  performed  before  the  legacy  can  tingubbcd. 
vest  The  latter  are  such  as  will,  in  most  instances,  by  non* 
performance  or  breach  of  them,  defeat  the  legacy  already  vested* 
So  that  if  a  bequest  were  made  to  ji.  upon  his  marriage  with  B., 
or  i^  or  provided,  or  in  case,  he  married  C.  or  into  the  family  of 
C.  (c) ;  or  at,  or  when,  or  i^  or  provided,  or  in  case,  he  attained 
twenty-one  (d) ;  the  bequest  would  be  made  upon  a  condition 
precedent  to  the  vesting  of  the  legacy.  The  condition  would  be 
alike  precedent,  and  require  completion,  if  the  bequest  were 
made  to  A.  being  abroad,  *'in  case  he  should  ever  return  to 
England^  (e);  or  if  a  legacy  were  given  to  the  testator's  widow 
payable  in  six  months  afler  his  death,  pratnded  she  released  her 
right  to  dower  or  all  demands  upon  tiie  testator  (y),  or  paid  to 
C  202^  (g).  But  if  a  term  of  year^  were  devised  to  Z>.,  upon 
condition  that  he  paid  to  C.  1,00021  at  Michaelmas  next  after  the 
testator's  death,  it  would  be  a  subsequent  condition,  which  would 
devest  and  defeat  the  bequest,  if  omitted  to  be  performed. 

Sect.  L  Of  conditions  precedent  and  ^ixbteijiunt. 

1.  Distinctions  between  condition  and  limitation,  and  the 
consequences. 

(ft)  TaitersaU  v.  HoweR,  2  Meriv.  (e)    Sprigg  v.  Sprigg^  2  Vem. 

26,  and  see  Need  v.  Hanbury^  Pre.  394. 
Ch.  173,  stated  an«e,  p.  637.  (/)    Weldan   v.   Oxendon,    oited 

(c)  1  Bro.  C.  C.  66  ;  T.  Raym.  80 ;  Forrest,  273 ;  Wheddm  y.  Oxenham, 
Show.  Pari.  Ca.  84 ;  Go.  Litt  206 ;  2  Eq.  Ca.  Ab.  547,  S.  C. ;  Taylor  r. 
14  Yes.  392.  Fopham,  1  Bro.  C.  C.  168. 

(d)  Axte,  p.  566 ;  2  Vem.  333 ;         (^)  Swinb.  pt.  4  sect.  vn. 
2  Atk4l. 
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oreondMoM        WbeneTcr  it  afipeara  that  the  happening  of  an  event,  or  the 
pwcedent     performance  of  an  act,  ^^a8  intended  to  operate  as  a  condition  to 

Con^ioiigpr«-  p^cedc  the  vesting  of  a  legacy  Or  devise,  it  is  essential  that  the 
event  happens,  or  the  act  is«done,  since  no  interest  will  previously 
vest  in  the  legatee  or  devisee  (A),  as  has  been  shown  in  the  tenth 
chapter  of  this  Treatise.  In  addition  to  the  authorities  there 
produced  are  the  following: 

In  Doe  V.  Shipphard  (t),  lands  in  Essex  and  Lancaster  were 
devised  to  trustees,  to  pay  out  of  the  rents  to  the  testator^s  mar- 
ried daughter,  2QL  annually,  for  her  separate  use  for  life,  and  the 
remainder  during  her  life,  and  the  whole  of  them  after  her  death 
to  her  husband  for  life.  ^'  And  in  case  his  daughter  survived  her, 
husband,"  the  testator  limited  the  estate  to  the  use  of  his  daughter 
for  life,  remainder  to  his  grandson  and  heir  in  tail,  with  remain* 
ders  over.  The  testator  then  devised  to  the  same  trustee^  other 
lands  to  the  use  of  Ins  daughter  and  her  husband,  and  the 
survivor  of  them,  until  his  grandson  attained  the  age  of  twenty- 
five;  at  which  period,  or  at  the  death  of  the  survivor  of  the 
daughter  and  her  husband,  these  lands  were  to  be  to  the  use  of 
the  grandson  in  tail,  with  remainders  over.  The  daughter  died 
before  her  husband,  and  the  question 'was,  whether  her  surviving 
him  was  not  a  condition  precedent  to  the  several  limitations  over 
of  the  Essex  and  Lancaster  estates,  which  np^  having  happened, 
those  estates  devolved  upon  the  testator's  heir:  and  the  Court 
of  Kin^s  Bosch  decided,  that  the  contingency  of  the  daughter 
surviving  her  husband  was  a  condition  precedent  to  the  vesting 
of  the  limitations,  which  not  having  happened,  the  heir  was 
entided. 

In  consistency  with  the  last  determination,  the  same  Court 
decided  the  case  of  Doo  v.  Brabant,  stated  in  a  precedii^ 

When  contin-        But  whether  a  contingency,  apparently  denoting  a  condition 

rontly^^T     P^^cedeut  to  the  devise  or  bequest,  be  or  be  not  a  condition, 

dent  conditions,  must  be  determined  upon  a  fair  collection  of  the  testator's  inten- 

deredt  but  as     ^^^  ^™  ^^®  whole  of  his  will.     Hence,  although  the  expressions 

limitations;       used  by  him  may  appear  to  denote  its  dependanoe  upon  a  con- 

tingency^  which  may  not  happen,  still,  if  the  context  of  the  wiD 

clearly  show  his  intention,  that  the  event  described  was  not  to 

precede  the  vesting  of  the  legacy,  but  die  legatee  should  have  it 


(A)  Spriggy.  8prigg,2Yem.994.      v.  iVbreem,  2  F.  Wins. 890 ,  Lenoxx. 
(0  DougL  75.  Lenox,  10  Sim.  400 ;  Clarie  v.  BuOer^ 

(J)  Ante^  p.  480,  and  see  DaoU      13  lb.  401. 
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at  a  particular  time,  whether  the  contingency  happened  or  no^  Of  «iMfitioM 

the  form^  in  which  die  beqnest  is  made,  will  not  be  permitted  to     f^^^*°^' 

create  a  precedent  condition  (A);  for  in  these  and  similar  cases. 

Courts  of  Justice,  in  favour  of  the  intention,  condder  theezecotory 

devises  as  Undtatums,  and  not  eondUums,  which  are  reqowed  to  be 

literally  performed,  previous  to  the  vesting  of  any  interest,  as  we 

have  seen ;  whereas  limitations  being  construed  according  to  the 

sense  and  intention  of  testators,  it  is  not  necessary  that  every 

particular  circumstance  should  take  place.    Hence  have  arisen 

those  cases,  where  a  testator  devised  to  the  child  with  which  his 

wife  was  enceinte,  and  if  it  died  before  twenty-one,  tiien  over; 

the  limitation  over  was  held  good,  although  the  wife  proved  not 

to  have  been  encemte,  and  tiiere  was  no  express  devise  upon  that 

event    The  principle  is  obvious.    The  intention  was  clear  that 

the  limitation  over  should  take  place,  if,  in  any  event,  the  pre* 

ceding  limitation  was  disappointed  (/).    The  circumstance,  tiiere-  as  where  the 

fore,  of  diere  happening  to  be  no  child  en  venire  $a  mere,  was  not  fjf J^^jh^jf*" 

allowed  to  prevent  tiie  alternative  bequest,  which  would  have  chM  en  ventre 

been  the  necessary  consequence,  if  the  existence  of  tiie  child  en  there^wJ no 

ventre  sa  mere,  when  the  will  was  made,  had  been  adjudged  an  Buch  child. 

essential  preliminaiy  to  the  vesting  of  the  limitation  over;  i.  e.  if 

it  had  been  considered  a  condition  precedent.    The  following  is 

a  principal  authority  upon  this  subject: 

In  Jcfnes  v.  Westcomb  (m),  the  testator  bequeathed  a  term  of 
years  to  his  wife  for  life,  remainder  to  the  child  she  was  then 
encemte  with;  and,  if  it  died  under  twenty-one,  a  third  part  of 
the  term  was  to  belong  to  his  wife,  and  the  remaining  two-thirds 
to  other  persons.  Alti)ough  the  wife  was  not  enceinte  when  the 
will  was  made,  Lord  Harcaurt,  determined  tiiat  the  devise  to  her 
was  good. 

It  is  observable  in  the  last  case,  that  tiie  devise  to  the  infent 
being  ineffectual,  was  oonsideied  as  if  it  had  never  been  made. 


(A)  Ante,  p.  571. 

(0  See  Afaekimon  v.  SeweU,  2  M. 
&  K.  202 ;  AUon  y.  Srooki^  7  Sim. 
204,  and  see  the  remarks  of  Sir 
Z.  SkadufeO,  Y.  C,  in  10  Sim.  409, 
and  Wilson  v.  Moanty  2  Beav.  397; 
TMerry  v.  C6U,  1  Yo.  &  Coll.  (E.), 
621,  S.  C;  1  Mee.  &  W.  250;  1 
Tyr.  &  G.  324;  DtcAea  v.  Ckarhe^ 
2  To.  &  Coll.  (£.),  572. 

(m)  Pre.  Ch.  316;  1  £q.  Ca.  Abr. 


245,  S.  C,  and  see  ChOiter  v. 
Wiek^  1  WOs.  C.  P.  105 ;  StaOum 
V.  BeUy  Cowp.  41,  and  Soatterwood 
r.Edge,  1  Salk.229,  and  8yefl.32a 
The  case  of  OroMooi  v.  Warren^  12 
Mod.  128,  oowtroy  was  decided  with** 
out  argument,  and  may  be  consi* 
dered  of  no  authority ;  Mwrray  r, 
Jones,  2  Yes.  &  B.  318 ;  Piresim^e 
T.  Oroombridge^  6  Sim.  171. 
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In  equity. 


According  to  the  declaration  of  Lee^  C.  J.  (m),  the  law  is  the 
same^  whether  the  preceding  devise  be  originally  void  or  become 
so  by  non-existence  or  non*entity  of  the  person :  and  it  is  to 
be  remarked,  that  there  is  no  distinction  in  those  respects, 
whether  the  subject  of  disposition  be  real  or  personal  estate ;  and 
that  the  principle  of  the  last  class  of  authorities  has  been  applied 
to  other  cases  both  at  law  and  in  equity. 

Thus  in  Holcrojfs  case  (n),  the  devise  was  to  the  use  of  the 
first  son  of  Sir  John  Holcroft  in  tail,  and  so  to  the  second,  third, 
and  fourth  sons  in  succession:  and  if  the  fowrih  son  died 
without  issue,  remainder  to  Hamlet  Holcroft^  with  remainders 
over.  Sir  John  had  only  one  son;  upon  which  the  question  was, 
whether  the  subsequent  uses  could  arise,  and  it  was  determined  in 
the  affirmative,  since  the  words  amounted  to  no  morie  than  a 
Umitatum  of  the  estate,  and  were  not  a  condition  precedent  to  the 
estate  o{  Hamlet, 

So  in  Bradford  v.  Foley  (0),  the  testator  devised  his  real  estate 
to  his  son,  Thomas  Hey^  for  life,  remainder  to  his  first  and  other 
sons  by  anj  future  wife  in  tail  male,  &c. ;  but  if  JTiamas  married 
a  relation  of  his  then  wife,  the  estate  was  to  be  to  the  use  of  the 
children  of  John  Hey  as  tenants  in  common.  JTumuu  did  not 
marry  again,  and  yet  the  Court  of  JTtn^^^  Bench  decided^  that  the 
children  of  John  living  at  the  testator's  death  were  entitled, 
which  could  not  be,  if  the  second  marriage  of  Thomas  had  been 
considered  a  condition  precedent  to  the  limitation  over  to  those 
children. 

In  the  next  cases  Courts  of  Equity  followed  the  rule  of  law. 

Accordinglj^,  in  Avelyn  v.  Ward{p\  the  testator  devised  his  real 
estate  to  his  brother  and  heir,  Goddard  Urting,  in  fee,  upon  con- 
dition that  he  gave  to  the  trustee  a  general  release  within  three 
months  after  his  (the  testator's)  death.  But  if  Goddard  neglected 
to  do  so,  the  testator  gave  his  real  estate  XoBichard  Ward  and  his 
heirs.  Goddard  died  before  the  testator,  and  Lord  Hardwicke 
determined  that  the  devise  over  took  effect,  since  the  contingency 
according  to  the  intention,  was  not  a  condition  precedent  to 
such  devise,  but  that  the  contingency  and  devise  over  operated 
as  a  conditional  Umitatum^  which  enabled  the  Court  to  decide 
agreeably  to  the  intent  of  the  testator;  which  was,  that,  if  no 
release  was  executed,  the  estate  should  go  over. 


(m)  In  Andrews  y.  FuJhamy  1  Yes. 
sen.  421. 

(n)  Moor,  486 ;  cited  Cowp.  42. 


(0)  Dongl.  63. 
(/i)  1  Yes.  ten.  420. 
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The  following  are  instances  in  which  Courts  of  Equity  adopted    or  conditions 
the  like   construction   in   testamentary  dispositions  of  personal  _  P'^®**!.''*"_ 

property :  And  tp  per- 

*J_I  _^_-.,  r-tt      1      -r^*     1      ^antX  property. 

in  Parry  v.  Boodle  (y),  the  testator  gave  to  Charles  Douglas  . 
a  bond  debt  of  2,0002. ;  but  if  Charles  should  not  be  in  life,  the 
money  was  to  be  divided  between  the  plaintifis.  Charles^ 
unknown  to  the  testator,  was  living  at  the  date  of  the  will,  but 
died  before  him ;  and  Lord  Kenyon^  M.  R.,  determined,  that  the 
plaintifis  and  not  the  residuary  legatee,  were  entitled  to  the 
bond-debt 

It  is  observable  in  the  last  case,  that  the  testator  intended  the 
legacy  for  the  plaintifis  if  Charles  were  not  in  a  condition  to 
take  it  So  that,  although  the  event  upon  which  the  limitation 
over  was  expressed,  did  not  literally  occur,  still,  as  it  happened  in 
efiect,  the  Court,  upon  authority  of  the  testator's  intention,  was 
of  opinion,  that  the  death  of  Charles  when  the  will  was  made 
was  not  a  condition  precedent  to  the  bequest  to  the  plaintifis ; 
but  it  construed  the  words  "if  Charles  should  not  be  in  life,"  in 
the  sense  of  his  not  being  alive  at  the  death  of  the  testator,  the 
period  when  the  bequest  to  him  was  to  take  place. 

Also  in  Pearsall  v.  Simpson  (r),  the  testatrix  vested  personal 
estate  in  trustees,  to  pay  the  interest  to  A.  and  B,  for  life,  in 
succession ;  and,  after  the  survivor's  death,  to  divide  the  capital 
among  their  children  then  living;  but  if  neither  of  them  left 
children  who  should  attain  the  age  of  twenty-one,  to  pay  the 
interest  to  C  for  life;  "  and  after  Cs  death  in  case  he  should 
become  entitled  to  such  interest,"  to  divide  the  principal  between 
D,  and  E.  C  died  before  i?.,  and  Neither  A.  nor  B.  left  child- 
ren at  their  decease.  It  was  nevertheless  determined  by  Sir 
W.  CrrarUy  M.  R.,  that  the  limitation  over  to  D,  and  E.  took 
efiect 

His  reasons  seem  to  have  been  these :  it  would  be  absurd  to 
Impute  an  intention  to  the  testatrix  to  make  the  bequest  to  i>. 
and  E.  depend  upon  C's  living  to  receive  the  interest,  (an  event 
unconnected  with  any  intention  in  regard  to  them),  when  the 
will  afibrded  a  more  rational  indication  of  her  meaning,  which 
appeared  to  be,  that  the  limitation  over  to  D,  and  E.  should 
take  efiect  upon  the  death  of  C  whenever  that  event  happened. 
The  rest  of  her  expressions,  in  relation  to  that  circumst^ance, 
being  merely  introduced  in  consequence  of  recollecting  the  uncer- 
tainty, whether  C  would  live  to  enjoy  the  interest,  and  not  with 


(q)  1  Cox,  183.  (r)  15  Veg.  29,  83. 
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an  intent  to  make  that  event  a  condition  precedent  to  the  vesting 
of  the  executory  limitation. 

Again,  in  Meadows  v.  Parry  {s\  the  testator  gave  his  residuary 
estate  to  trustees  for  the  benefit  of  such  children  as  he  should 
leave  at  his  death;  but  if  all  of  them  died  under  twenty-on^ 
the  residue  was  to  go  to  his  wife.  The  testator  never  had  a 
child,  and  Sir  W.  Grdnt,  M.  R.,  determined,  upon  the  authority 
of  the  preceding  cases,  that  the  bequest  to  the  wife  took  place. 

2.  But,  when  there  is  no  doubt  of  the  bequest  being  made 
upon  a  preceding  condition,  it  may  happen  that  the  terms  of 
it  are  impomble:  an  impossibility  which  may  be  commensurate 
with  the  creation  of  it,  or  be  subsequently  rendered  so  by  the 
act  of  God  or  of  man.  Or  the  terms  or  event  upon  which  a 
legacy  is  given  may  be  iUegaL  In  these  cases  it  may  be  asked, . 
can  the  legatees  claim  their  legacies,  although  the  terms  upon 
which  they  are  given,  or  the  events  upon  which  they  are  to  vest, 
cannot  be  performed  or  happen?  To  answer  these  inquiries,  it 
is  necessary  to  take  a  short  view  of  the  principles  of  the  common 
and  civil  laws  upon  these  subjects. 

It  is  a  general  rule  of  the  common  law,  applicable  to  real 
estates,  that  where  an  interest  is  so  devised  as  only  to  arise  upon 
a  preceding  condition,  it  cannot  vest  until  that  condition  be  pei^ 
formed,  or  the  event  happen,  upon  which  it  is  given  (fy,  This 
rule  has  been  acknowledged  and  acted  upon  ever  since  the  time 
of  Lord  Coke  (u).  The  principle  is,  that  there  is  no  devise  until 
the  happening  of  the  event,  or  performance  of  the  terms  upon 
which  the  disposition  is  made;  a  principle  which  applies  \o 
every  case,  so  that  although  the  condition  require  the  performance 
of  an  impossible  act,  as  for  the  devisee  to  go  to  Paris  in  half  an 
hour,  or  it  require  the  devisee  to  do  an  illegal  act,  as  to  kill  £• 
or  to  bum  his  house,  (conditions  mala  in  se)\  or  whether  it 
require  a  woman  to  separate  from  her  husband,  (a  condition 
against  the  policy  of  law) ;  or  whether  the  devise  be  made  on 
condition  that  the  legatee  have  criminal  connection  with  a  par- 
ticular person  (a  condition  contra  bonos  mores) ;  the  before  stated 
principle  authorizes  the  conclusion,  that,  as  all  such  conditions 
are  void,  the  dispositions  to  arise  only  upon  their  performance 


(jv)  1  Yes.  &  Bea.  124,  and  see 
Formereau  v.  Fannereau,  3  Atk.  315, 
S.P. 

(i)  Co.  Litt.  206 ;  Ugktred's  case, 


7  Rep.  10,  a.;  Touchst.  132,  451; 
2  Black.  Com.  156. 
(u)  6  Term  Rep.  719. 
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are  also  void.     Bat  the  rule  of  the  civil  law  is  dlfTerent,  so  far  as    or  conditions 

it  has  been  received ;  and  by  that  law  bequests  of  personal  pro-      precedent 

perty  are  determined  both  in  the  Ecclesiastical  Courts  and  in 

Courts  of  Equity  {x).  Consequently,  the  common  law  is  partially 

superseded  in  the  Construction  of  personal  bequests,  and  the  civil 

law  is  referred  to  upon  those  occasions.     It  seems,  therefore,  that 

what  is  a  good  or  void  condition  by  the  civil  law  (attending  to  the 

qualification  before  mentioned),  is  the  same  in  Equity  upon  the 

subject  of  legacies;  and  since   that  law   made  no   distinction  Civil  law  made 

between  the  circumstance,  whether  the  condition  were  precedent  ib^*^y"^di. 

or  subsequent,  bat  in  either  case  rejected  the  impossible  or  illegal  tiou  were  pre- 

part  of  it,  and,  on  performance  of  the  remainder,  gave  the  legacy  goqSent!'"*  " 

to  the  legatee ;  so  it  seems  a  Court  of  Equity  would  do  under 

similar  circumstances.    We  shall  begin  with  considering  bequests 

made  upon  impossible  conditions  which  are  precedent 

FiBST,  Bequests  made  upon  impossible  conditions  which  are   Of  impossible 
precedent  conditions. 

It  is  the  general  rule  of  the  civil  law,  that,  when  the  con- 
dition, upon  which  a  legacy  is  given,  is  impossible,  the  bequest  is 
single,  u  e.,  discharged  from  the  condition:  so  that,  if  a  legacy 
were  given  to  A,  if  he  drank  up  all  the  water  in  the  sea,  he 
would  be  entitled  to  the  legacy,  asr  if  the  disposition  had  been 
simple  or  without  any  condition  (y). 

But  that  rule  was  not  without  its  exceptions ;  for,  although  the 
condition  happened  to  be  impossible  at  the  time  of  the  gifl,  yet 
if  that  fact  were  unknown  to  the  testator,  an4  from  the  nature  of 
the  requisition  it  appeared  to  be  the  sole  motive  of  the  bequest, 
the  impossibility  of  the  iN)ndition  would  preclude  the  legatee  of 
his  legacy* 

Suppose  then  a  bequest  to  J9.  if  he  married  the  testator's 
daughter,  who  happened  to  be  then  dead ;  turn  constat  the  legacy 
would  have  been  given,  if  the  testator  had  been  apprised  of  his 
daughter's  death,  the  impossibility  of  the  condition  would  not  be 
allowed  to  operate  to  the  advantage  of  the  legatee  (z). 

Upon  the  same  reasoning,  if  the  testator  s  daughter  had  been 
living  at  the  date  of  the  will,  but  died  before  her  marriage  with 
B.  could  be  solemnized,  by  which  accident  the  condition,  which 
was  possible  in  its  creation,  became  impossible  by  an  unavoid- 
able subsequent  event,  the  act  of  God;  still  the  condition  was 


(ar)  a  Dick.  720, 

(y)  Swinb.  pt.  4,  sect.  ^i.  art.  2. 

(z)  Ibid.  art.  8. 
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Of  conditioiis    effectual^  and  impracticability  of  its  performance  woold  prevent 

precedent       ^^  ^^^  ^f  jg^  ^^  ^]^q  legacy  («> 

It  is  presumed  that  the  decisions  of  Courts  of  Equity,  in  such 
cases  as  the  above^  would  accord  with  the  civil  code;  for  those 
rules  and  exceptions  are  establishe4  on  great  authority,  and  are 
founded  upon  good  sense  (b). 

Under  the  head  of  impossible  conditions,  those  may  be  classed, 
where  testators,  through  ignorance,  have  required  acts  to  be  done, 
that  have  been  performed,  or  events  to  happen,  which  have  taken 
place.  In  those  instances,  as  the  conditions  are  impossible,  the 
legatees  take  their  legacies  pure  and  unqualified.  The  following 
are  examples  of  this  proposition: 

Suppose  a  legacy  to  be  given  to  B.  ^^  if  he  remit  a  debt  due  to 
him  from  C. ;"  a  demand,  which  happened  to  be  remitted  prior  to 
the  date  of  the  will;  the  bequest  will  be  single  and  absolute 
in  B. 

So  also  if  a  legacy  were  given  to  C,  upon  the  contingency  of  a 
particular  ship  of  the  testator  returning  fix)m  a  voyage,  in  the 
prosecution  of  which  she  is  then  supposed  to  be,  when  in  ftct  the 
vessel  had  arrived;  C.  would  be  entitled  to  the  legacy  (c). 

In  like  manner,  if  the  impossibility  of  the  condition  arise  from 
the  subsequent  act  of  the  testator,  the  l^acy  vnll  be  single  and 
absolute.  An  example  of  which  is  aflfbrded  in  the  following 
case, 

Mr.  Darnley  being  seised  of  an  estate  called  Battens^  and  en- 
titled to  an  adjoining  house  called  Bon^s  Walls  for  an  unexpired 
term  of  years,  devised  the  latter  upcm  the  same  trusts  as  he  bad 
declared  of  the  former,  so  far  as  the  law  would  permit;  and  he 
bequeathed  to  his  wife  the  rents  of  all  his  chattel  estates  for  life, 
'^i/'she  chose  to  reside  at  Battens:'^  and  declared  that  she  shouki 
^njoy  for  the  same  period,  the  use  of  all  his  household  goods, 
plate,  and  furniture  at  Battens,  and  the  live  and  dead  stock  upon 
the  premises.  The  testator  afterwards  suffered  a  recovery  of 
Battens,  by  which  the  dispositions  of  it  by  his  will  were  revoked, 
and  it  devolved  upon  his  heir-at-law.  Hence  the  widow  was 
prevented  residing  at  Battens,  the  condition  upon  which  the 
benefits  were  given  to  her  by  the  will;  nevertheless  the  House  of 
Lards,  in  reversal  of  a  decree  by  Lord  Camden,  declared  in 
favour  of  the  widow,  upon  the  principle,  that  the  bequests  to  her 


(a)  Ibid.  art.  14. 

(b)  Per  Lord  Northingtan^  1  Eden,  117. 

(c)  Swinb.  pt.  4,  sect.  xit. 
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were  disehaiged  from  the  condition,  as  the  recovery  suffered  of  Of  conditions 
Battens  by  the  testator,  had  disabled  her  to  perform  it  (dy  precedent. 

In  Gath  v.  Burton  {e)y  the  testator  in  his  will  stated  the 
circumstances  of  a  debt  due  to  him  fix>m  G.^  adding  his  desire 
that  if  the  aforesaid  G,  should  pay  the  said  debt"  before,  or  to  his 
executors  on  their  application  immediately  after  the  testator's 
death,  P.  should  receive  the  legacy  of  500^,  but  not  otherwise. 
Subsequently  the  testator  accepted  a  composition  for  his  debt, 
and  Lord  Langdale^  M.  R.,  held  the  legacy  payable ;  his  Lord- 
ship observed,  that  the  testator  might  immediately  after  his  will 
have  forgiven  the  debt  altogether;  and  if  he  had  done  so,  he 
thought  the  legacy  would  have  been  payable. 

Second.    Precedent  conditions  which  are  illegal. 

It  is  a  rule  of  the  Civil  law,  that,  if  a  precedent  condition  orni^con. 
require  the  performance  of  an  act  malum  in  se,  as  to  kill  J?.,  burn  "^^"^ 
his  house,  &c. ;  not  only  the  condition,  but  the  disposition  itself 
is  void  (f);  a  rule,  which  being  in  unison  with  the  Common 
law  (g)  in  devisees  of  real  estate,  it  is  presumed  that  similar  dis- 
positions of  personal  property  will  receive  the  like  construction 
in  Courts  of  Equity. 

When,  however,  the  illegality  of  the  condition  does  not  concern 
any  thing  midum  in  se,  but  is  merely  i^ainst  a  rule  or  the  policy 
of  law,  the  condition  only  is  void,  aivd  the  bequest  single  and 
good;  for  the  condition  not  being  lawful,  it  is  held  in  the  phrase 
of  the  Civil  law  pro  rum  adjectd. 

That  this  is  so  in  Equity  appears  from  the  following  case : 

In  Brawn  v.  Peek  (A),  Mr.  Sparks  bequeathed  to  his  niece 
Rebecca  15i  for  mourning;  and  if  she  lived  with  her  husband, 
2i  a  month,  and  no  more ;  but  if  she  lived  from  him,  and  with 
her  mother,  then  she  was  to  receive  51  a  month.  Lorth  North" 
inffton  was  of  opinion,  that  Rebecca  was  entitled  to  the  monthly 
payment  of  51,  observing,  that  the  condition  being  both  impos- 
sible at  the  time  of  its  imposition,  and  contra  bonos  mares, 
the  bequest  was  simple  and  pure  (i). 

With  respect  to  the  legality  of  conditions  in  testaments  re-  Legality  of 
quiring  the  marriages  of  legatees  under  particular  limitations  or  SS^^^"^^"' 

itraint  of 
'  '~  marriage. 

(d)  DarUy  v.  Lcmgworthy^  3  Bro.  (h)  1  Eden.  140 ;  see  the  condi- 
Pari.  Ca.  359,  Syo.  ed.                            tion  in  Bidgtoay   v.  WoodhcmK^  7 

(e)  1  Beav.  478.  Beay.  437. 

(/)  Swinb.  pt.  4,  sect.  v.  art.  9  (i)    See    also    Poor  v.  Mial^   6 

and  16.  Madd.  32. 

{g)  Co.  Lite.  206. 
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Of  conditions    qualifications,  Coiirts  of  Equity  have  been  not  a  little  embarrassed, 
precedent      gince  the  Civil  law,  in  firaming  its  original  rule  upon  this  subject, 
Marriage,      showed  great  jealousj  of  all  conditions  which  imposed  the  ImmL 
restraint  upon  entering  into  that  engagement;  establishing  the 
legacies  and  avoiding  the  conditions,  without  distinction  as  to 
their  being  precedent  or  subsequent     The  Ecclesiastical  Courts 
having  blindly  adopted  that  rule,  and  Courts  of  Equity  entertain- 
ing a  concurrent  jurisdiction  with  them  on  the  present  subject, 
the  latter  tribunals,  with  a  view  to  uniformity  of  decision,  have 
been  more  or  less  biassed  at  different  periods  by  the  Civil  law. 
That  a  restraint  upon  marriage  may  be  judicious  and  proper, 
admits  of  no  doubt,  and  its  total  rejection  by  that  law,  as  at 
first  established)  appears   to  have  been  founded  on  no  general 
principle,  but  upon  the  particular  circumstances  of  the  Raman 
empire  at  the  time.     After  the  civil   war,   the  depopulation 
occasioned  by  it  led   to  habits  of  celibacy.     In   the  reign  of 
.    Augustus  the  Julian  law,  which  toent  toofar^  and  vhu  corrected  by 
the  Lex  Papia  Pop(Bay  not  only  ofiered  encouragement  to  mar- 
riage, but  laid  heavy  impositions  upon  celibacy.     The  rule  being 
thus  established  for  the  encouragement  of  marriage,  it  followed, 
that  no  person  could  impose  restraints  directly  contrary  to  the 
law.     Hence,  under  this  local  and  political  regulation,  it  became 
a  rule  of  construction  that  these  restrictive  conditions  were  void: 
a  rule,  certainly  inapplicable  to  a  country,  where  there  is  no  law 
to  restrain  individuals,  firom  exercising  their  own  discretion  as 
to  the  time  and  circumstances  of  the  marriages,  which  their 
children  or  the  objects  of  their  bounty  may  contract 

How  such  a  rule  so  established  ever  came  to  be  adopted  in  the 
Ecclesiastical  Courts  of  this  kingdom,  is  only  to  be  accounted  fiir 
firom  the  circumstance,  that,  in  the  dark  ages,  soon  after  the  revival 
of  letters,  there  was  a  blind  superstitious  adherence  to  the  text 
of  the  Civil  law.  Judges  never  reasoned,  but  only  looked  into 
books,  and  transferred  the  rules  there  found  into  their  Courts,  as 
positive  rules  to  direct  them,  without  considering  the  eircnm- 
stances  (A).  Such  probably  was  the  manner,  in  which  the 
Ecclesiastical  Courts  obtained  and  adopted  the  rule  of  the  Civil 
or  Canon  law  as  first  established  upon  the  present  subject, 
without  attending  to  its  subsequent  modifications;  and  it  seems 
to  have  insinuated  itself  into  Courts  of  Equity  in  a  similar 
manner.  The  early  cases  refer  in  general  to  the  Canon  law,  as 
the  standard  by  which  all  legacies  are  to  be  governed ;  towards 

■     ■■  ■ -   ■     -     ■        I  ,        ■■  ■■-III—  ■■^»l  1  ■  ■■■  ■        ^— ^^^M>^^«^^^^i^—^^.— — ^ 

(A)  8  Ves.  96. 
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the  latter  end  of  the  last,  and  the  beginning  of  the  present,  cen-  of  oosdttions 
tury,  the  matter  is  more,  looselj  handled;  the  Canon  law  is  not  preoc<ient 
>  referred  to  as  affording  a  too  posUive  rule ;  but  conditions  of  this 
description  are  treated  as  partaking  of  the  force  allowed  them  by 
the  law  oi  Enghmdy  though,  at  the  same  time,  as  unfavourable  to 
the  good  order  of  society ;  and  at  length  it  became  a  common 
practice  to  hold  such  conditions  only  in  terrarem  (e).  The  un- 
reasonableness of  the  supposition,  that  a  testator  did  not  mean 
what  he  expressed,  combined  with  the  consideration,  that  the 
law  of  this  country  did  not  in  policy  restrain  the  impositions  of 
judicious  restraints  upon  marriage,  has  at  last,  amid  conflicting 
opinions,  fixed  the  law-  upon  this  subject,  agreeably  to  the 
corrected  rule  of  the  Civil  law:  and  it  is  now  setded,  that 
although  a  general  restriction  against  marriage  is  void,  and  that, 
whether  there  is  or  is  not  a  gift  over  (j  )  yet  conditions,  imposing 
particular  restraints  upon  marriage,  in  testamentary  dispositions 
of  personal  property,  are  legal  and  binding. 

If  then  a  bequest  be  made  to  A.  upon  his  marriage  imder  Bequest  upon 
twenty-one,  or  other  reasonable  period,  with  consent  of  parents,  ^""^of'^* 
trustees,  executors  or  guardians,  it  will  not  vest  in  him  until  he  parents,  &c. 
comjjy  with  that  requisite ;  for  the  condition  is  precedent  and  oLf&cTa  good 
legal,  notwithstanding  the  contrary  decision  of  Lord  Hardwicke  precedent  con- 
in  Beyrdsh  v.  Martin  (k),  and  the  preceding  determination  by 
Justice  Parker  in  Underwood  v.  Morris  (l). 

Accordingly,  in  Hemmings  v.  Munckky  (m\  Mr.  Clutsam  be- 
queathed fivcHsixteenths  of  his  residuary  personal  estate  to  trus- 
tees, to  invest  and  pay  the  interest  to  his  daughter  Rachael^  upon 
her  attaining  the  age  of  twenty-eight,  or  day  of  marriage,  which 
should  first  happen,  provided  she  married  with  the  approbation  of 
his  executors  or  those  then  living.  The  remaining  eleven-six- 
teenths the  testator  gave  among  his  other  four  children,  and 
declared,  that  if  either  of  his  sons  or  daughters  died  before  their 
shares  became  payable,  their  parts  should  belong  to  his  children 
then  livings  and  the  issue  of  any  who  might  be  dead  at  that 
period,  per  stirpes,  at  the  same  times  as  their  original  shares  would 
become  due.  Rachael  married  Mr.  Ctarley  without  the  consent  of 
the  executors,  and  had  a  child  (to  whom  Curley  was  administra- 
tor), and  died  under  the  age  of  twenty-eight  The  surviving 
children  of  the  testator  insisted,  that  RachaeFs  portion  never 


(t)  2  Bro.  C.  C.  487.  (k)  3  Atk.  330. 

O')  Rishtan  v.  Cobb,  9  Sim.  615;^        (0  2  Atk.  184. 
Morley  v.  BefmMium,  2  Hare,  570.  (w)  1  Bro.  C.  C.  30;J,  etl.  by  BeU, 


760 

Of  conditions 
precedent. 

Marriage. 


Of  Legacies 


[Ch.  xin. 


vested^  since  ^he  married  without  consent,  and  did  not  attain  the 
age  of  twenty-eight.  On  the  contrary,  it  was  urged  for  Mr. 
Curletfy  the  administrator  of  his  wife  and  child,  that  the  legacy 
vested  in  Rachael  upon  her  marriage,  notwithstanding  the  con- 
dition which  was  to  be  considered  in  terrorem  only,  and  the  case 
of  Underwood  v.  Morris  (last  referred  to)  was  cited.  But  Lord 
Rosslyn  said,  he  doubted  the  authority  of  that  case,  and  deter- 
mined that  the  legacy  did  not  vest  There  having  been  fi?e 
children  of  the  testator,  his  Lordship  held,  that  the  in&nt  child 
of  Rachael  was  entitled  to  one-fiflh  of  her  mother's  share  under 
the  limitation  over,  as  it  answered  the  description  of  ^^  issue  of  a 
deceased  child ;"  which  fifth  part  he  directed  to  be  pdd  to  her 
fitther  as  her  administrator. 

The  last  case  was  followed  by  a  similar  decidon  of  Lord 
Thurhw  in  Scott  v.  Tyler  (n);  where,  although  there  was  a 
limitation  over  of  the  legacy,  it  was  not  dependent  upon  a  mar- 
riage without  consent,  but  upon  a  dying  under  a  particular 
period,  without  marriage  ever  having  taken  place;  a  limitation 
which  was  disappointed  by  the  marriage  of  the  legatee,  though 
without  consent 

There  Mr.  Kee  bequeathed  10,0007.  South  Sea  annuities  to  his 
executors,  in  trust  to  pay  part  of  the  dividends  for  the  support 
and  education  of  his  goddaughter  Miss  Tyler  during  her 
minority,  directing  that  a  moiety  of  the  capital,  with  the  savings, 
should  be  transferred  to  her  at  twenty-one,  in  case  3he  were  then 
unmarried,  and  the  remaining  moiety  at  the  age  of  twenty-five, 
if  she  should  be  then  single.  *^  But  in  case  she  married  before 
twenty-one  with  the  consent  of  her  mother,"  one-half  of  the 
10,00021  and  savings  was  to  be  settled  upon  her  and  her  issue,  at 
the  discretion  of  the  mother,  and  the  remainder  of  the  annuities 
was  to  be  at  her  own  disposal ;  but  if  she  died  under  twenty-five 
unmarried,  the  testator  gave  the  10,000/.  to  her  mother,  who  was 
appointed  residuary  legatee.  Miss  Tyhr^  while  an  infant,  mar- 
ried the  plaintiff  Scott^  against  the  consent  of  her  mother,  upon 
which  they  claimed  the  10,000/1  as  an  absolute  legacy,  insisting 
that  the  condition,  requiring  the  consent  of  the  mother  to  the 
marriage,  was  void  as  against  policy,  and  by  the  civil  law  which 
was  the  rule  followed  by  the  Courts  in  this  kingdom.  But  Lotd 
Thurhw^  after  taking  a  review  of  that  law,  and  the  extent  of  its 
adoption  into  the  Courts  of  this  country,  determined  the  condi- 


{n)  2  Bro.  C.  C.  431,  489;  his  Lordship^s  judgment  is  more  full/  re- 
I)ort€d  in  2  Dick.  712. 
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tion  to  be  obligatory.     Whence  it  followed,  that  as  the  legatee    Of  Gonditions 
married   under  twenty-one  without  her  mother's  consent,  she      pre<^gnt. 
never  came  under  the  description  to  which  the  gift  of  the  10,000t      Marriage, 
attached,  consequently  the  fund  being  undisposed  o^  formed  part 
of  the  residue  which  was  given  to  the  mother. 

Ix>rd  Bossfyn  was  called  upon  to  consider  his  opinion  in 
Hemminffs  v.  Munckleyy  in  the  following  case ;  and  his  Lordship 
adhered  to  that  opinion. 

In  JStackpole  v.  BeaumarU  (o).  Sir  TTunnas  Blacket  devised  his 
real  estates  in  remainder  to  the  use  of  his  third  natural  daughter 
Louisa  WenttDorth,  or  such  person,  if  any,  with  whom  she  should 
first  intermarry,  "  if  before  twenty-one,  then  with  the  consent  of 
his  trustees  or  the  survivor  of  them,"  for  their  joint  lives  and  the 
life  of  the  survivor,  &c.  Towards  the  conclusion  of  the  will,  the 
testator  guve  to  Louisa  10,000/.  *^  payable  and  to  be  paid  to  her 
as  follows;  5,000/.  upon  her  marriage  with  such  consent  as  afore^ 
said,  and  5,000/.  within  two  years  next  afterwards."  Louisa^ 
while  an  in&nt  and  a  ward  of  the  Court  of  Chancery,  eloped  and 
was  married  in  Scotland  without  the- consent  of  the'  trustees: 
and  it  was  one  of  the  questions,  whether,  under  those  circum- 
stances, Louisa  and  her  husband  were  entitled  to  the  legacy  of 
10,000^,  and  to  have  a  moiety  of  it  paid  immediately.  Lord 
Bossfyn  determined  in  the  negative,  declaring  that  the  condition 
was  perfectly  legal,  and  that  Louisa,  in  not  marrying  with  con- 
sent, never  placed  herself  in  a  situation  to  answer  the  description 
of  the  bequest 

It  is  observable  in  the  last  case,  that  there  was  no  limitation  And  immaterial 
over  of  the  legacy  in  the  event  of  the  legatee  marrying  without  jJ^'^jJlJ^^ 
consent,  and  yet  the  restrictive  condition  was  held  legal  and  over  of  the  ie- 
bindings  which  when  once  established,  necessarily  precluded  the  ^^^ 
legatee  marrying  without  consent,  from  taking  any  interest  in  the 
bequest,  as  not  answering  the  description  in  the  will  (/?). 

The  question  in  the  preceding  case  was  revived  in  CKfford 
V.  Beaumont  (q),  Stackpole  the  husband  of  the  testator's 
daughter  Louisa  having  died,  she  married,  at  the  distance  of 
about  thirty  years  after  her  first  marriage,  with  Clifford,  and  they 
filed  their  bill  claiming  the  legacy  of  10,000/.,  upon  the  ground 
that  the  legacy  was  payable  to  her  upon  marriage  generally; 
and  that  the  consent  and  approbation  required,  applied  only  to 
a  marriage  taking  place  under  the  age  of  twenty-one ;  that  the 


(6)  3  Ves.  S9,  and  see  Knight  t.  (jf)  Ante^  p.  755, 

Cameron,  14  Yes.  989.  (q)  4  Ruse.  325. 
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Oi  conditions  Vested,  siDce  she  married  without  consent,  and  did  not  attun  the 
precedent.^  age  of  twenty-eight.  On  the  contrary,  it  was  uiged  for  Mr. 
Marriage.  Curlet/y  the  administrator  of  his  wife  and  child,  that  the  legacy 
vested  in  Rachael  upon  her  marriage,  notwithstanding  the  con- 
dition which  was  to  be  considered  in  terrorem  only,  and  the  case 
of  Underwood  v.  Morris  (last  referred  to)  was  cited.  But  Lord 
Rosslyn  said,  he  doubted  the  authority  of  that  case,  and  deter- 
mined that  the  legacy  did  not  vest  There  having  been  five 
children  of  the  testator,  his  Lordship  held,  that  the  in&nt  child 
of  Rachael  was  entitled  to  one-fiflh  of  her  mother's  share  under 
the  limitation  over,  as  it  answered  the  description  of  ^' issue  of  a 
deceased  child ;"  which  fifth  part  he  directed  to  be  paid  to  her 
father  as  her  administrator. 

The  last  case  was  followed  by  a  similar  decision  of  Lord 
Thurhw  in  Scott  v.  Tyler  {n) ;  where,  although  there  was  a 
limitation  over  of  the  legacy,  it  was  not  dependent  upon  a  mar- 
riage without  consent,  but  upon  a  dying  under  a  particular 
period,  without  marriage  ever  having  taken  place;  a  limitation 
which  was  disappointed  by  the  marriage  of  the  legatee,  though 
without  consent 

There  Mr.  Kee  bequeathed  10,0007.  South  Sea  annuities  to  his 
executors,  in  trust  to  pay  part  of  the  dividends  for  the  support 
and  education  of  his  goddaughter  Miss  Tyler  during  her 
minority,  directing  that  a  moiety  of  the  capital,  with  the  savings, 
should  be  transferred  to  her  at  twenty-one,  in  case  ^he  were  then 
unmarried,  and  the  remaining  moiety  at  the  age  of  twenty-five, 
if  she  should  be  then  single.  *^  But  in  case  she  married  before 
twenty-one  with  the  consent  of  her  mother,"  one-half  of  the 
10,00021  and  savings  was  to  be  settled  upon  her  and  her  issue,  at 
the  discretion  of  the  mother,  and  the  remainder  of  the  annuities 
was  to  be  at  her  own  disposal ;  but  if  she  died  under  twenty-five 
unmarried,  the  testator  gave  the  10,000/.  to  her  mother,  who  was 
appointed  residuary  legatee.  Miss  Tyhry  while  an  infSuit,  mar- 
ried the  plaintiff  Scott^  against  the  consent  of  her  mother,  upon 
which  they  claimed  the  10,000/L  as  an  absolute  legacy,  insisting 
that  the  condition,  requiring  the  consent  of  the  mother  to  the 
marriage,  was  void  as  against  policy,  and  by  the  civil  law  which 
was  the  rule  followed  by  the  Courts  in  this  kingdom.  But  Lotd 
Thurhwy  after  taking  a  review  of  that  law,  and  the  extent  of  its 
adoption  into  the  Courts  of  this  country,  determined  the  condi- 


(n)  2  Bro.  C.  C.  431,  489 ;  his  Lordship's  judgment  is  more  fullj  re- 
ported in  2  Dick.  712. 


763 


■lit  subject,  it  follows,    ofco 
t-tculce  in  the  siune  will, 
.iiari'iage  geDerally  with      Mirri«ge. 
:lion  ifi  V^ifl  Uld  tnust   Decided  where 

Ltion  over  the  legacy,  ' 


«  of  tiio  pro- 


1   Keeper  in   Creagh  v.  coment,  tbi 
■Lqueathed  to  hig  graod-  ^^°°  " 
iitinued  with  his  execu- 
ikcn  from  them  by  her 
I  liiined  that  age,  or  "  in 


I  Iii*uncM(if 
'    coDditioni  in 

of  muTUce 
Ttlid. 


762  Of  Legacies  [Ch.  xm. 

.Ofeonditions  State  of  the  ciroumstaDces  was  altogether  different  from  those 
precedent,  upon  which  Lord  Rosslyn  decided  against  the  legacy,  and  that 
Marriage,  the  question  now  raised  was  one  which  he  could  not  then 
consider.  Sir  John  Leachy  M.  B.,  dismissed  the  plaintiff's  bill, 
observing  that  he  concurred  in  .opinion  with  Lord  BaasbfUy  that 
the  legacy  was  given  to  the  lady  only  in  the  event  of  her 
marrying  under  twenty-one,  with  the  consent  of  the  trustees; 
and  that  not  having  been  given,  she  could  not  be  entitled:  that 
the  Court  could  not  adopt  a  different  conclusion  unless  the 
case  was  veiy  clear  the  other  way;  and  that  the  construction 
contended  for  was  not  the  natural  effect  of  the  language  used  by 
the  testator. 

The  two  last  cases  appear  to  have  decided  thus  far,  that  when 

the  condition  requiring  consent  to  the  legatee's  marriage  if  it  take 

place  under  twenty-one,  &c.  is  precedent,  it  is  immaterial  whether 

there  be  or  be  not  a  limitation  over  of  the  legacy  upon  the  marriage 

without  consent;  as  in  either  case  the  condition  is  good  and  c<mi- 

clusive  upon  the  legatee.    It  appears  from  the  case  of  HenmungM 

V.  MuncKley  before  stated  {q\  that  where  there  is  such  an 

executory  bequest  over,  the  condition  is  valid. 

SbnAfe,  condi.        But  there  does  not  seem  to  be  any  direct  authority  that  a 

goocf SougTit  ™®^®  simple  condition,  requiring  the  marriage  of  the  legatee 

rcqainsmar-      with  consent,  precedent  to   the  bequest,  is  valid.      There  is 

»e^t**gciierSyI  however  a  dictum  of  Sir  Thomas  Fbaner,  V.  C,  in  Malcobn  v. 

ffCaUaghan  (r),  that  in  such  an  instance,  if  there  was  no  bequest 
over,  the  restriction  would  be  void.  That  was  the  case  of  a 
legacy  made  payable  upon  marriage  with  the  consent  and  appro- 
bation of  executors,  with  a  limitation  over  upon  a  marriage 
Clearly  so,  if  without  such  Consent  His  Honor  determined  upon  the  effect 
tation  over.        ^^  the  bequcst  over,  that  the  condition  was  obligatory,  which 

having  been  broken,  the  limitation  over  took  place. 

The  didum  of  Sir  Thomas  Flianer,  in  the  last  case,  seems 
exposed  to  this  objection,  that  the  ancient  rule  of  the  civil  law 
afterwards  became  greatly  restricted,  and  it  was  finally  settled, 
that  conditions  which  did  not  directly  or  indirectly  import  an 
absolute  injunction  to  celibacy  were  good  (s).  Hence  the  pre- 
liminary requisite  of  marriage  with  consent  at  any  time,  being 
neither  a  general  norafiraudulent  restraint  upon  marriage,  as  such 
conditions  are  not  void  by  the  civil  law,  there  appears  to  be  no 
reason  why  ihey  should  be  so  by  our  ovm  {t). 


(q)  Ante,  p.  759.  («)  Swinb.  pt.  4,  sect.  xii. ;  2  Dick, 

(r)  2  Mad.  349,  353.  721. 

(0  See  Lord  EldoHn  declaration 
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In  this  view  of  the  law  upon  the  present  subject,  it  follows,    of  conditions 
that,  if  there  be  two  provisions  jfor  the  l^atee  in  the  same  will,      precedent, 
but  one  of  them  is  made  to  arise  upon  marriage  generally  with      Marriage. 
consent  as  a  precedent  condition,  the  condition  is  vaM  and  must  Decided  ^here 
be  performed,  whether  there  be  a  limitation  over  the  legacy,  vi"ton«  iT  on^^' 

or  not.  condition  of 

_^_  marnaffe  with 

This  warf  so  determined  by  the  Lord  Keeper  in  Creagh  v.  consent,  the 
WiUm  (a),  a  case  in  which  Mr.  Wilson  bequeathed  to  his  grand-  g'^^'*''  " 
daughter  EUzabeth  2007.  provided  she  continued  with  his  execu- 
tors till  twenty-one;  but  if  she  were  taken  from  them  by  her 
fiither  (a  Roman  Catholic)  before  she  attained  that  age,  or  ^^  in 
case  she  married  against  the  consent  of  his  executors,  he  gave 
her  only  lOL"  Elizabeth  paid  her  father  a  visit  with  the  assent 
of  one  of  the  executors,  during  her  minority,  who  took  that 
opportunity  of  marrying  her  to  a  papist  without  the  executor's 
consent.  She  and  her  husband  obtained  a  decree  at  the  Rolls 
for  the  legacy  of  2007.  which  was  reversed  by  the  Lord  Keeper, 
upon  the  principle,  that  the  condition  requiring  consent  being 
precedent,  Elizabeth  did  not  answer  the  description  of  the 
bequest 

So  in  GUlet  y.  fFrat/  (or),  the  testator  gave  his  granddaughter 
an  annuity  of  lOL  for  life ;  and  by  a  codicil  declared,  that  ^' if  she 
married  with  the  good  liking  of  his  trustees,  then  she  should 
have  IbOL  in  lieu  of  the  annuity,  which  was  to  cease.  The 
granddaughter  married  without  the  required  consent,  and  Lord 
Camper  determined  that  she  was  not  entitled  to  the  160L 

The  cases  upon  these  conditions  cannot  be  expected  to  agree, 
since  they  were  adjudged  at  periods  when  the  Courts  piud  more 
or  less  attention  to  the  civil  code.  We  consequently  find  an  old 
case  of  Hkks  v.  Pendaruis  (y),  on  alternative  bequests,  in  which 
Hale.  C.  J.  decided,  that  the  preceding  condition  requiring 
marriage  with  consent  was  in  terrorem,  and  decreed  the  lai^er 
legacy  to  the  legatee,  although  she  married  without  consent: 
a  determination  overruled  by  the  two  more  recent  cases  last 
stated  {z). 

Since   the   rigour  of  the  ancient  rule  of  the  civil  law  was  instances  of 
corrected  and  moderated  as  before  stated  {a),  and  conditions  not  ^^"^|i' 


in   Clcarke  v.  Parker,   19  Ves.  15;  («)  2  Vem.  672. 

lyAguUar  v.  Drinkwater,  2  Ves.  &  (x)  1  P.  Wms.  284. 

Bea.  226,  and  Sir  W.  Grant's  obser-  (y)  2  Eq.  Ca.  Abr.  212,  (D.),  pi.  1. 

Tations  in  Lhyd  v.  Branton^  a  Meriv.  Iz)  And  see  2  Dick.  722. 

116.  (a)  4nfe,  p.  759. 


conditions  in 

restraint 
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Of  condttioin    absolutely  prohibiting  marriage  were  allowed  to  be  good  {b\  it  is 
precedent      ^  consequence  that  conditions  which  require  or  prohibit  mar- 
Captious,       riages  with  particular  persons  (c),  or  limit  marriages  to  particular 
fiunilies  {d\  or  which  prescribe  the  due  ceremonies  and  the  place 
of  marriage^  (as  if  the  bequest  was  made  to  depend  upon  the 
legatee  marrying  in  the  city  of  York)  (e)  are  yalid,  and  must  be 
complied  with. 
These  condi.         If  such  be  uow  the  Settled  validity  of  precedent  conditions  in 
good indevises  restraint  of  marriage,  when  the  subject  is  personal  \egacjy  i 
of  lands.    ^^^  fartiorif  the  rule  is  the  same  when  the^^tate  is  devised  upon 
A  y  :       / ;:.-:  J     7  the  like  conditions,  or  the  legacy  must  be  paid  out  of  it.     For  at 

all  times  these  conditions  were  binding  by  the  Common  Law; 
and  as  the  Ecclesiastical  Courts  had  no  jurisdiction  over  that 
species  of  property,  the  temporal  courts  were  not  fettered  by  the 
adjudications  of  the  former  tribunals  according  to  the  ancient 
rule  of  the  Civil  code  (/). 

Not  only  conditions,  which  interfered  with   the  liberty  of 
marriage,  were  held  to  be  illegal  and  void  by  the  civil  law,  as  we 
have  seen,  but  also  conditions  which  had  a  tendency  to  infringe 
dhioM^bTThe     "P^^  ^^  liberty  of  another  person's  testamentary  disposition. 
Civil  law.  The  latter  conditions  had  the  epithet  of  captious  given  to  them. 

As  a  lej^acy  by  Accordingly,  if  a  legacy  were  given  by  A.  to  B,,  upon  con<U- 
leave  him'a  ^  ^^^  ^^  ^'  should  leave  A.  the  like  legacy  by  his  testament, 
^egtcy.  gQch  condition  would  be  void  by  the  Civil  law,  first,  because  it  is 

considered  as  inconsistent  with  that  freedom  of  will  which  B. 
ought  to  possess  at  the  time  of  making  his  testament;  and, 
secondly,  because  such  condition  is  presumed  to  be  clothed  with 
artifice,  and  inserted  by  A.  with  a  view  of  obtaining  undue 
advantage  over  B,  So  -  odious  are  these  conditions  to  the  Civil 
law,  that  they  are  declared  void,  although  inserted  in  testaments 
purely  military,  or  in  the  testaments  of  fitthers  providing  for  their 
children,  or  in  testaments  ad  ptas  causasy  and  the  like.  I^  how- 
ever the  condition  had  no  reference  to  the  future  act  of  the 
legatee,  but  the  terms  of  the  bequest  were  in  substance  as  follow; 
viz.  ^^I  bequeath  to  A.  100^  if  he  has  bequeathed  to  me  a  like 
sum  by  his  will,"  the  condition  would  be  supported,  as  it  was 
apparent  that  the  condition  did  not  in  the  least  interfere  with 

(p)  See  Swiab.  pt.  4,  sect.  zn.  2  Bro.  C.  C  488. 

passim.  (/)  See  Beynish  r.  Martin^  3  Atk. 

(c)  2  Dick.  721 ;  Perrin  v.  Lyon^  330;  Reeves  v.  Heme^  5  Vin.  Abr. 
9  £ast,  170.  343,  pi.  41,  and  H€prvey  v.  Askmy 

(d)  1  Bro.  C.  C.  65.  1  Atk.  361. 

(e)  Swinb.  pt  4,  sect,  xii.,  art.  12 ; 
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^.'s  liberty  of  disposition,  and  therefore,  the  case  did  not  fiill   Of  conditioos 
mrithin  the  law  of  captious  bequests  (g).  precedent. 

A  second  class  of  captious  bequests  depending  upon  similar  Captioai. 
reasoning  is,  when  a  testament  is  said  to  depend  upon  the  will  or  or  a  legacy  to 
appointment  of  another  person.  Suijpose,  then,  C  to  bequeath 
a  legacy  of  50L  to  A,  if  B.  will,  or  to  such  person  as  A.  shall 
appoint,  the  legacies  would  be  void  by  the  civil  law  (A).  The 
first  case  would  be  so  adjudged  for  this  reason,  viz.  that  ancient 
legislators  considered,  if  testators  were  permitted  to  refer  their 
testaments  to  the  wills,  of  other  persons  for  effect,  it  would  open 
a  spring  for  fraud,  by  putting  it  in  the  power  of  the  person 
depended  upon,  to  disappoint  the  person  intended  to  be  bene- 
fitted by  the  testator.  The  second  case  would  be  adjudged  void, 
because,  by  the  Civil  law,  testators  are  not  invested  with  the 
power  to  refer  the  substance  of  their  wills,  to  the  arbUrium  of 
other  persons,  the  power  of  disposition  being  considered  as  an- 
nexed to  the  person  of  the  testator,  and  incapable  of  delegation, 
except  in  the  particular  cases  mentioned  in  Swinburne. 

Such  being  the  rule  of  the  Civil  law  concerning  bequests, 
which  it  terms  captious,  it  may  be  asked,  whether  Courts  of 
Equity  have  adopted  its  reasoning  in  similar  instances  ?  With 
regard  to  the  first  class  of  these  bequests,  there  does  not  appear 
to  be  any  case  in  which  those  Courts  have  been  called  upon  to 
decide  the  precise  question.  The  reasons  given  by  the  Civil  law 
for  rejecting  them  are  not  destitute  of  policy  and  wisdom,  and 
therefore  entitled  to  respect.  The  reason,  says  Stoinbume  refer- 
ring to  authorities,  why  these  bequests  are  called  capiiatis,  is, 
'*  because  the  testator,  imposing  the  condition,  endeavours  to 
catch  or  entrap  the  legatee,  by  inducing  him  to  give  such  testa- 
tor a  legacy  in  case  the  legatee  dies  first,  by  which  means  also 
the  liberty  of  bequeathing,  which  the  legatee  ought  to  enjoy,  is 
destroyed ;  and,  as  in  marriages,  the  same  ought  to  be  free,  not 
only  fix)m  the  fear  of  incurring  loss,  but  also  from  the  apprehen- 
sion of  not  obtaining  gain,  so  in  testaments  the  same  ought  to 
be  made  with  all  freedom,  not  only  devested  firom  the  fear  of 
incurring  loss,  but  also  without  any  prospect  of  gain  or  reward." 
With  due  deference  to  those  reasons,  it  seems  that  the  law  of  Sachoonditiont 
England  allows  every  person  to  dispose  of  his  property  as  he  P^^'fJ?'® 
chooses,  provided  his  will  be  not  contrary  to  l^al  policy ;  and  country. 
fraud  is  never  presumed  without  proof.  No  solid  objection, 
therefore,  arises  to  qualify  this  liberty,  in  instances  where  two 

(g)  Swinb.  pt.  4,  sect.  zi.  pasiim.  (h)  Swinb.  pt.  4,  sect,  xi.,  art  7. 
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persons  are  desirous  to  create  by  their  testaments  a  contingent 
benefit,  in  &vour  of  the  one,  who  may  happen  to  survire  the 
other,  where  no  deceit  has  been  practised  by  either  party.  It 
seems,  however,  settled,  that  if  two  persons  enter  into  a  &ir  and 
definite  agreement  tolea^e  each  other  a  sum  of  money,  or  to 
settle  by  their  wills  the  property  of  each  for  the  benefit  of  the 
survivor,  a  (>ourt  of  Equity  will  enforce  a  j^lrformance  of  such 
agreement  (i).  With  respect  to  the  second  class  of  captions 
bequests,  it  should  seem  that  ^.'s  legacy  would  vest  immedUitely 
upon  B.  signifying  his  assent ;  and  nothing  is  more  frequent  in 
practice,  than  dispositions  in  trust  for  A.  for  Ufe,  with  a  limitation 
after  ^.'s  death  to  such  persons  as  he  shall  appoint :  the  validity 
of  which  limitation  has  never  been  questioned. 

4.  Of  subsequent  conditions. 

A  subsequent  condition  is,  where  any  estate  or  interest  is  so 
given  as  to  vest  immediately  in  the  legatee,  subject  only  to  be 
devested  by  some  act  or  event  at  an  afler  period  (A).  Technical 
words  are  not  required  to  create  such  a  condition;  it  will  be 
sufficient,  if  the  testator  appear,  from  the  contents  of  his  will,  to 
have  intended  an  immediate  interest  to  pass  to  the  object  of  bis 
bounty.  In  addition  to  the  instance  given  in  the  beginning  of 
this  chapter  of  a  subsequent  condition,  the  following  examples 
are  produced. 

If  a  legacy  be  given  to  ^.,  to  be  paid  at  twenty-one,  and  if  he 
die  under  that  age,  then  to  B. ;  the  interest  of  ^.  vnU  vest  imme- 
diately upon  the  death  of  the  testator,  subject  to  be  devested 
upon  ^.'s  demise  under  twenty-one  (/). 

So  in  the  case  of  a  bequest  to  A,  generally,  and  if  he  die  befiyre 
C,  then  to  Z>.  The  legacy  will  vest  in  AL  immediately,  liable  to 
be  devested  upon  the  happening  of  the  contingency. 

Also,  if  a  legacy  be  given  to  A,y  payable  at  twenty-one  or 
marriage,  but  if  he  marry  under  that  age  without  the  consent  of 
executors,  then  to  C,  the  legacy  will  vest  immediately  in  A.,  and 
the  condition  is  subsequent  (m). 

It  is  to  be  remarked,  that  although  by  the  civil  and  common 
laws  it  is  the  general  rule  that  precedent  conditions  must  be 
literally  performed,  still  that  rule  is  not  so  rigorous,  at  least  in 


(t)  Lord  WaljM^  ▼.  Lord  Orford^ 

3  Yes.  402;  Hinckley  v.  SimmaiUi 

4  Ves.  160. 

(*)    See  UghtreeCa  cjue,  7  Rep. 
10,  a. 


(0  NiehoUsr.  Osbomy  and  Tt^lar 
V.  Joknton^  2  P.  Wms.  420,  and  504 ; 
and  see  ante.  Chap.  X.  sect.  v.  p.  600. 

(m)  Garret  Y.  iVi%,  2  Vera.  293. 


Sect,  ii.]  upon  Condition.  767 

the  civil  law,  as  not  to  admit  of  exceptions,  when  the  conditional    Of  perform- 

terms  are  so  far  complied  with  as  to  fulfil  the  intention  of  testators        *"°^' 

in  imposing  the  conditions  (»).     Whereas,  in  conditions  subee-  ^^'^^^*'^ 

quent,  since  they  are  in  defeasance  of  interests  already  vested, 

Courts  of  law  and  Equity  are  strict  in  requiring  the  very  event 

to  happen,  or  the  act  to  be  done,  with  all  its  particulars,  which  is 

to  defeat  the  interest  previously  vested.     As  this  has  been  shown 

in  the  tenth  chapter  (o),  we  shall  proceed  to  treat — 

Sect.  II.  Of  the  PERPORHiANCB  of  Conditions. 

1.  Of  performance,  when  the  conditions  are  precedent. 

A. — When  the  performance  is  not  within  the  time  mentioned 
in  the  condition. 

Where  a  condition  is  precedent,   it  ought  regularly  to  be  Performance  of 
strictiy  performed  in  the  manner  required,  as  before  observed ;  ^^j?"*  ^^' 
yet  it  seems,  that  both  by  the  civil  law  and  by  our  own,  if  the 
testator^s  intention  be  satisfied  by  an  execution  in  substance, 
u  e,  cy  presy  the  performance  will  be  sufiBcient     The  civil  law 
held,  inconsistently  indeed  with  its  admitted  exceptions  to  die  '^^  re«pect  to 

<i-iA,._../.  ji.*i_  v-i»        time  and  claim- 

general  rule  of  stnct  performance,  and  which   are   hereinafter  ingpertonaify 

noticed,  that  where  lOOi  was  given  to  B.  if  he  paid  C.  20/.  ^^^^1^^^;^ 

within  a  certain  period,  and  C.  died  before  the  time,  payment  dition  so  re- 

to  his  executors  upon  the  day  would  be  insufficient  (p).     It  ^l^"*^ 

seems,  however,  that  the  common  law  would  not  require  such 

a  literal  performance  of  the  condition,  but  permit  the  execution  of 

it  cy  preSy  viz.,  by  allowing  payment  of  the  502.  to  C.'s  executors 

to  be  a  good  performance  (g) ;  and  it  is  presumed  that  a  Court 

of  Equity  would  hold  the  same  doctrine  (r). 

Upon  a  similar  principle  with  that  of  cy  pres  performance,  the 

civil  law  has  admitted  of  a  very  extensive  limitation  to  its  general 

rule  of  strict  performance ;  viz.,  in  all  cases  where  it  is  apparent 

that  testators  paid  more  regard  to  the  end  or  fulfilment  of  the 

condition  than  to  the  means  prescribed  for  the  execution  (5).    So 

that,  if  A.  bequeathed  a  legacy  to  B.y  in  case   he  erected  a 

monument  for  A.  within  three  days  after  ^.'s  death;  although  B, 

should  not  literally  comply  With  the  condition,  yet  he  would  be 

entitled  to  the  legacy  upon  building  the  monument  within  a 

(n)  Swinb.  pt.  4,  sect,  vn.,  art.  4;  Bromley ^  6  Mad.  137 ;  Bidgway  t. 

Yoet  ad  Fand.  lib.  28,  tit.  7,  s.  25  ;  Woodhouse,  7  Beay.  437. 

Cod.  lib.  6,  tit.  46;   Dig.*  lib.  32,  (p)  Swinb.  part  4,  sect  vii. 

tit.  1,  lex.  11,  8. 11.  (7)  Co.  Litt.  205,  b. 

(o)  Aniej  p.  618,  &c.  and  see  Jones  (r)  2  P.  Wms.  613. 

Y.  Suffolk^  1  Bro.  C.  C.  529 ;  Jones  ▼.  (s)  Swinb.  part  4,  sect,  vn.,  art  4. 
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certain  time. 


Of  pcrrorm-    reasonable  time,  since  the  erection  would  be  considered  as  the 
**°^^-         motive  and  essence  of  the  bequest,  and  the  time  appointed  for 
Precedent  oon.  the  building  but  a  mean  to  expedite  the  business  (/):  and  it  is 
presumed  that  Courts  of  Equity  would  act  upon  the  same  prin- 
ciple in  similar  cases. 
Where  the  con*       Thus  in  Simpson  v.  Fickers{u\  Mr.  Simpson  bequeathed  to  his 
^\^^^   brother  Michael  1,000/.,  to  be  paid  wUhin^six  calendar  months 
execute  a  re-      after  his  (the  testator's)  decease,  upon  his  then  executing  to  the 
executrix  a  release  of  all  claims  and  demands ;  and  \£  he  refused 
or  declined  to  do  so,  the  testator  revoked  the  bequest,  app6iiiting 
his  sister  Elizabeth  sole  executrix.    It  seems  that  Michael  did  ncyt 
give  the  release  within  the  time  prescribed;  nevertheless  Sir 
W,  Grant  declared  him  to  be  entided  to  the  legacy,  upon  his 
releasing  all  demands  {uu). 

So  in  Taylor  v.  Popham  (r),  Mr.  Taylor  bequeathed  to  his 
son  Paris  two  annuities  of  \O0L  and  2002.  There  being  sub- 
sisting accounts  between  them,  the  testator  gave  to  Paris  6002. 
r  a  year,  upon  condition  that  he  within  three  months  executed  a 
release  of  all  demands  on  his  estates,  stating  his  assurance  that 
there  was  nothing  due  to  him  on  those  accounts.  A  release  was 
tendered  to  Parisy  which  improperly  included  the  two  annuities, 
and  he  refused  to  execute  it  The  persons  beneficially  interested 
under  the  will  insisted  that,  by  such  refusal,  Paris  had  broken 
the  condition  upon  which  he  was  to  take  the  annuity  of  600iL 
But  he  contended  that  he  was  not  obliged  to  execute  a  release, 
until  the  accounts  were  taken  and  setded,  and  the  balance  ascer- 
tained. It  appears,  however,  that  the  three  months  elapsed, 
and  no  release  was  given.  Lord  Thurlow  determined,  that  the 
tendered  release  being  improper,  Parii  was  not  obliged  to  execute 
it  He  was  also  of  opinion,  that  Paris  was  not  entitled  to  have 
the  accounts  taken,  since  it  appeared  to  have  been  the  dear 
intention  of  the  testator  to  prevent  that  proceeding,  or  to  give 
any  election  to  Paris  (to);  and  notwithstanding  the  expiration 


1 


(t)  Swinb.part.  4,  sect,  vi.,  art.  10. 

(tt)  14  Yes.  341,  348. 

(vu)  The  charge  of  inaccuracy 
against  Mr.  Roper^s  statement  of  this 
case  made  arguendo  by  the  counsel 
against  the  petition  in  Pcnne  t.  Hyde^ 
4  Beav.  472,  will  appear  quite  un- 
founded by  reference  to  the  report 
in  14  Yea.  348. 

(o)    1  Bro.  C.  C.  168,  and  see 


Franco  ▼.  Alvares,  3  Atk.  342,  in 
which  the  Court  held  that  the  bill 
filed  within  the  time  was  a  sufficient 
performance;  so  also  in  ToUner  v. 
Marriott,  4  Sim.  19. 

(lo)  But  Lord  Nor^ington  held  in 
Vernon  v.  BetheU,  that  the  filing  of 
such  a  bill  for  the  purpose  of  elec- 
tion was  a  forfeiture,  2  £den.  110, 
114. 
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of  three  months  mentioned  in  the  condition,  his  Lordship  gave    or  perform- 
liberty  to  Paris  to  execnte  a  release,  which  he  having  refiised  to        *°^^- 
do,  it  was  declared  that  he  was  not  entitled  to  the  600£  a  year.       Precedent  con- 

In  Paine  v.  Hyde  (x),  legacies  were  given  to  E.  T.  and  (?.,  upon 
express  condition  that  they  or  their  respective  heirs,  executors 
and  administrators,  should  within  three  years  from  the  testator^s 
death,  pay  to  the  testator's  executors  all  monies  due  fix)m  them 
to  the  tesftator*  Lord  LangdaU^  M.  R.,  held  the  condition  sub- 
stantially performed  by  payment  although  not  within  the  three 
years. 

Such  determinations  as  the  last  upon  precedent  conditions  do 
not  appear  to  be  founded  upon  relief  against  forfeiture,  as  is 
generaUy  supposed,  but  upon  the  principle  of  their  having  been 
mbstantiaify  performed  within  the  meaning  of  the  testator's  im- 
posing them.     When  the  condition  is  precedent,  there  is  nothing  Principle  when 
to  forfeit,  since  no  interest  can  vest  previously  to  the  literal  or  ^^'^  ^'^ 
substantial  performance  of  the  condition.     The  question  in  all  ^^^*  ^'^'^ 
those  cases  appears  to  be,  have  the  conditions  been  duly  per-  legacy, 
formed  ?    In  resolving  such  questions,  it  is  presumed  that  the 
following  distinction  is  material  to  be  regarded.    When  there  is 
no  disposition  upon  non-compliance  with  the  terms  of  the  con- 
dition, either  m  time  or  collateral  circumstances,  a  liberal  con- 
struction is  to  be  put  upon  the  performance,  under  authority  of 
the  testator's  intention,  inferred  from  the  absence  of  any  dispo- 
sition over,  that  he  meant  the  legatee  to  receive  the  legacy^  upon 
the  condition  being  performed  cy  pres,  or  in  substance,  as  in 
the  preceding  cases.     But  when  there  is  a  limitation  over  of  the 
l^acy  on  non-compliance  with  its  speci6c  terms,  the  construction 
is  less  liberal,  a  strict  and  literal  performance  being  required;  as 
it  is  presumed,  frx>m  the  disposition  over  of  the  legacy  to  another 
person,  that  the  testator  meant,  if  the  terms  which  he  imposed 
were  not  literally  fulfilled,  the  second  object  of  his  bounty  should 
succeed  to  the  bequest  by  way  of  conditional  limitation.    That 
this  is  the  true  principle  applicable  to  these  subjects  will  appear, 
if  we  proceed  to  consider  the  cases  establishing  the  proposition. 

Lord  Gifford,  M.  R.,  in  the  recent  case  of  HoWnrake  v.  Lister(y), 
thus  states  the  ride  of  the  Court  of  Chancery  upon  the  present 
subject  The  doctrine,  therefore  of  this  Court  is,  that  where 
there  is  no  bequest  over,  he  who  derives  a  benefit  under  the  vnll, 
on  condition  of  his  executing  release  vnthin  a  specified  time, 
flihall  not  be  deprived  of  that  benefit  in  consequence  of  his  not 


(x)  4  Beav.  468.  0)  1  Bins*  ffOO,  508. 
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or  conditions  Vested,  since  she  married  without  consent,  and  did  not  attain  the 
precedent.^  age  of  twenty-eight.  On  the  contrary,  it  was  urged  for  Mr. 
Marriage.  Curletfy  the  administrator  of  his  wife  and  child,  that  the  legacy 
vested  in  Bachael  upon  her  marriage,  notwithstanding  the  con- 
dition which  was  to  be  considered  in  terrorem  only,  and  the  case 
of  Underwood  v.  Morris  (last  referred  to)  was  cited*  But  Lord 
Rosslyn  said,  he  doubted  the  authority  of  that  case,  and  deter- 
mined that  the  legacy  did  not  vest  There  having  been  five 
children  of  the  testator,  his  Lordship  held,  that  the  in&nt  child 
of  Rachael  was  entitled  to  one-fifth  of  her  mother's  share  under 
the  limitation  over,  as  it  answered  the  description  of  ^^  issue  of  a 
deceased  child ;''  which  fifth  part  he  directed  to  be  paid  to  her 
fitther  as  her  administrator. 

The  last  case  was  followed  by  a  similar  decision  of  Lord 
Thurhw  in  Scott  v.  Tyler  {n)i  where,  although  there  was  a 
limitation  over  of  the  legacy,  it  was  not  dependent  upon  a  mar- 
riage without  consent,  but  upon  a  dying  under  a  particular 
period,  without  marriage  ever  having  taken  place;  a  limitation 
which  was  disappointed  by  the  marriage  of  the  legatee,  though 
without  consent 

There  Mr.  Kee  bequeathed  10,000Z.  South  Sea  annuities  to  his 
executors,  in  trust  to  pay  part  of  the  dividends  for  the  suppcMt 
and  education  of  his  goddaughter  Miss  Tyler  during  her 
minority,  directing  that  a  moiety  of  the  capital,  with  the  savings, 
should  be  transferred  to  her  at  twenty-one,  in  case  6he  were  then 
unmarried,  and  the  remaining  moiety  at  the  age  of  twenty-^ye, 
if  she  should  be  then  single.  *^  But  in  case  she  married  before 
twenty-one  with  the  consent  of  her  mother,"  one-half  of  the 
10,00021  and  savings  was  to  be  settled  upon  her  and  her  issue,  at 
the  discretion  of  the  mother,  and  the  remainder  of  the  annuities 
was  to  be  at  her  own  disposal ;  but  if  she  died  under  twenty-five 
unmarried,  the  testator  gave  the  10,000/.  to  her  mother,  who  was 
appointed  residuary  legatee.  Miss  Tyler,  while  an  in&nt,  mar- 
ried the  plaintiff  Scott,  against  the  consent  of  her  mother,  upon 
which  they  claimed  the  10,000/1  as  an  absolute  legacy,  insisting 
that  the  condition,  requiring  the  consent  of  the  mother  to  the 
marriage,  was  void  as  against  policy,  and  by  the  civil  law  which 
was  the  rule  followed  by  the  Courts  in  this  kingdom.  But  Lotd 
Thurlow,  after  taking  a  review  of  that  law,  and  the  extent  of  its 
adoption  into  the  Courts  of  this  country,  determined  the  condi- 


(n)  2  Bro.  C.  C.  431,  489;  his  Lordship's  judgment  is  more  fully  re- 
ported in  2  Dick.  712. 
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tion  to  be  obligatory.     Whence  it  followed,  that  as  the  legatee    Of  coodHtons 
married   under  twenty-one  without  her  mother's  consent,  she  _F«^edent^ 
never  came  under  the  description  to  which  the  gift  of  the  10,000i      Marriage, 
attached,  consequently  the  fund  being  undisposed  o^  formed  part 
of  the  residue  which  was  given  to  the  mother. 

Jx>rd  Rasslyn  was  called  upon  to  consider  his  opinion  in 
Hemrmngs  v.  Munckleyy  in  the  following  case ;  and  his  Lordship 
adhered  to  that  opinion. 

In  JStackpole  v.  Beaumtrnt  (o),  Sir  Thomas  Blacket  devised  his 
real  estates  in  remainder  to  the  use  of  his  third  natural  daughter 
Louisa  WerUworthy  or  such  person,  if  any,  with  whom  she  should 
first  intermarry,  "if  before  twenty-one,  then  with  the  consent  of 
his  trustees  or  the  survivor  of  them,''  for  their  joint  lives  and  the 
life  pf  the  survivor,  &c.  Towards  the  conclusion  of  the  will,  the 
testator  guve  to  Louisa  10,000/.  <' payable  and  to  be  paid  to  her 
as  follows;  5,000/.  upon  her  marriage  with  such  consent  as  afore- 
saidy  and  5,000/1  within  two  years  next  afterwards."  Louisa^ 
while  an  infant  and  a  ward  of  the  Court  of  Chancery,  eloped  and 
was  married  in  Scotland  without  the- consent  of  the'  trustees: 
and  it  was  one  of  the  questions,  whether,  under  those  circum- 
stances, Louisa  and  her  husband  were  entitled  to  the  legacy  of 
10,000/1,  and  to  have  a  moiety  of  it  paid  immediately.  Lord 
Rosslyn  determined  in  the  negative,  declaring  that  the  condition 
was  perfectly  legal,  and  that  LauisOy  in  not  marrying  with  con- 
sent, never  placed  herself  in  a  situation  to  answer  the  description 
of  the  bequest 

It  is  observable  in  the  last  case,  that  there  was  no  limitation  And  immaterial 
over  of  the  legacy  in  the  event  of  the  legatee  marrying  without  J^^^j^iJjJ^J^ 
consent,  and  yet  the  restrictive  condition  was  held  legal  and  over  of  the  Ic- 
binding^  which  when  once  established,  necessarily  precluded  the  ^"^  ^^ 
legatee  marrying  without  consent,  from  taking  any  interest  in  the 
bequest,  as  not  answering  the  description  in  th^  will  (/?). 

The  question  in  the  preceding  case  was  revived  in  CKfford 
V.  Beaumont  (q),  StcLckpole  the  husband  of  the  testator's 
daughter  T^uisa  having  died,  she  married,  at  the  distance  of 
about  thirty  years  after  her  first  marriage,  with  Cliffordy  and  they 
filed  their  bill  claiming  the  legacy  of  10,000/.,  upon  the  ground 
that  the  legacy  was  payable  to  her  upon  marriage  generally; 
and  that  the  consent  and  approbation  required,  applied  only  to 
a  marriage  taking  place  under  the  age  of  twenty-one ;  that  the 


(o)  3  Ves.  S9,  and  see  Knight  t.  (|^)  AnU^  p.  755. 

Camerouj  14  Ves.  389.  (q)  4  Russ.  325. 


772  Of  Legacies  [Ch.  xra. 

Of  perrorm.     or  in  the  porch  of  the  parish  church  at  WaUbam,  in  the  presence 
"^'         of  two  witnesses.    The  testator  then  directed,  that  if  John  did 
Precedent  con-  ^^^  return  and  make  such  claim  within  seven  years  after  his 
^     decease,  he  should  be  presumed  to  be  dead,  and  the  legacy  con- 
sidered to  be  lapsed,  and  fall  into  the  residue.    The  executors 
were  ordered  to  continue  the  stock  in  the  Bcmk  for  the  above 
period  after  the  testator's  death,  until  sufficient  proof  was  pro- 
duced of  the  demise  of  /oAn,  or  until  it  should  be  claimed  by  him, 
within  the  time,  in  manner  before  required :    and  the  interme- 
diate dividends  were  to  accumulate,  which,  with  the  capital,  were 
to  be  paid  to  John^  in  case  he  claimed  the  legacy  in  the  maimer 
and  within  the  period  before  stated,  or  the  whole  was  to  belong 
to  the  residuary  legatee.    John  was  living  at  the  date  of  the  will, 
and  did  not  return  to  England^  but  died  at  Malaga  within  seven 
years  from  the  death  of  the  testator.     He  was  regularly  informed 
of  the  bequest,  and  intended  to  comply  with  its  terms,  but  was 
prevented  by  the  illness  which  occasioned  his  death.  His  executor 
claimed  the  legacy,  contending  that  it  was  meant  for  John  if  he 
happened  to  be  living,  a  fact  which  being  clearly  ascertained  io 
the  affirmative,  although  not  in  the  manner  prescribed  by  the 
testator,  the  substantial  part  of  the  condition  was  performed, 
which  entitled  the  personal  representative  of  John  to  the  legacy. 
In  support  of  the  argument,  the  civil  law  was  referred  to ;  bat 
Ix>rd  Eldcn  determined  against  the  claim,  and  said,  '^I  think  this 
legacy  is  not  due  under  the  circumstances.   The  cases  cited  from 
the  civil  law  are  distinguished  in  this  respect.    In  those  cases 
where  the  legacy  was  considered  due,  the  means  by  which  the 
party  appeared  to  be  living  were  not  thought  to  be  essential,  if 
the  fact  were  otherwise  established  it  was  sufficient ;  but  there  b 
in  this  will  language  plainly  showing  that  the  testator  did  not 
mean  the  legacy  to  be  taken,  unless  the  fact  that  the  party  was 
living  was  pointed  out  by   the  means  by  which  the   testator 
required  that  demonstration.     The  consequence  is;,  that  the  bill 
must  be  dismissed  without  costs." 

The  two  cases  of  Simpson  v.  VSchers^  and  Taylor  v.  Papham^ 
before  mentioned  (c),  are  examples  of  strictly  precedent  condi- 
tions, and  in  which  the  Court  of  Chancery  considered  the  periods 
for  executing  releases  as  merely  ancillary  to  the  accomplishing  of 
those  objects,  and  the  procurement  of  those  instruments  the  end 
and  substance  of  the  conditions.  The  two  other  cases  last  stated 
were  determined  upon  particular  circumstances  connected  with 


(e)  Ante^  p.  768. 
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the  times  of  perFormance,.  and  which  could  not  be  in  the  least    Of  perform* 
departed  firom^  consistently  with  the  obvious  intention  of  the 


anoe. 


testators;  yet  the  legacies  were  limited  over  upon  non-compliance  Precedent  con* 

with  the  particulars  enumerated  in  the  conditions,  circumstances 

which,  it  is  presumed,  would  of  themselves;,  in  ordinary  cases, 

have  procured  similar  decrees  in  favour  of  the  second  class  of 

legatees.     However,  the  decision  of  Sir  JV.  Orant,  in  Simpson  v. 

Fickers,  upon  the  will  of  Mrs.  Simpsony  establishes  the  proposition 

that  in  cases  where  there  is  a  Kndtatian  over  of  the  legacy  or 

devise,  upon  the  legatee  or  devisee  not  performing  a  condition 

within  the  time  prescribed  for  that  purpose,  if  the  terms  be  not 

literally  complied  with,  the  condition  will  be  held  not  to  have 

been  performed  within  the  intent  and  meaning  of  the  testator. 

Mrs.  Simpson  devised  to  her  brother  Michael  (who  was  her  heir), 

all  her  real  estates,  upon  the  express  condition  that  he,  vnthin  six 

calendar  months  next  after  her  death  did,  at  his  own  expense, 

make  and  execute,  or  deliver,  or  tender  to  her  executor  a  good 

release  for  l,000il  bequeathed  to  him  by  her  brother  John^  and 

of  all  odier  demands  upon  Jotm^s  or  her  estate  on  account  of  her 

executorship  under  the  will  oiJohn.     But  if  Michael  refused  or 

neglected  to  comply  with  the  condition,  she  declared  that  at  the 

end  of  the  six  calendar  months,  the  devise  to  him  should  become 

void ;  and  from  that  period  she  devised  her  real  property  to  her 

sister  Sarali,  whom  she  appointed  executrix.    Michael  contested 

the  validity  of  the  will,  a  circumstance  which  he  brought  forward 

in  excuse  for  his  omission  to  execute  a  release  within  the  six 

calendar  months  next  after  the  death  of  the  testatrix.    But  SareA 

(the  devisee  over)  contended,  that  as  the  estates  were  only  devised 

to  Michael  in  the  event  of  his  giving  the  release  within  the  above 

period,  and  upon  his  neglect  to  do  so,  then  to  her  {Sarah);  she 

became  entitied  to  those  estates  upon  his  non-performance  of  the 

condition,  by  the  express  limitation  of  the  testatrix  :  and  so  Sir 

W.  Grant  determine^  and  said  that  the  devise  being  a  conditional 

limitation^  and  not  a  strict  condition,  and  the  event  having  literally 

happened  upon  which   that   limitation   depended,    Sarah  was 

entitled  to  the  estates  :    and  his  Honor  declared,  that  Michael^ 

not  having  complied  with  the  condition  of  giving  a  release,  was 

not   entided  to   die   benefit   of  the   devise   made   upon    that 

condition  (d). 

In  Tanner  v.  Tebbutt  (dd),  the  testator  devised  an  estate  to  the 

(d)    14  Ves.  341y  and  see  Lord      commented  upon  bj  Sir  W.  Oriani 
BeauUeu  v.  Lord  Cardiganj  Ambl.      in  the  last  case,  14  Vez.  347. 
5^3 ;    reported   1   Eden,  4S9,  and  (dd)  2  Yo.  &  Coll.  (C.)  225. 
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three  daughters  of  X.>  or  such  of  them  as  should  be  living  at  the 

testatrix's  decease,  and  to  the  issue  of  such  of  them  as  should  be 

then  dead  leaving  issue,  as  tenants  in  common  in  fee:  but  upon 

the  express  condition,  that  the  daughters,  or  such  of  them  as 

should  be  living  at  the  death  of  the  testatrix,  or  their  issue  should 

within  seven  years  after  her  death  personally  appear,  before  her 

executors,   and  deliver  to  them  a  testimonial  of  their  or  his 

identity,  and  in  de&ult  thereof  the  estate  was  devised  over;  two 

of  the  three  daughters  of  Z.  died  without  issue  in  the  testatrix's 

lifetime :  j^.,  the  third  daughter  survived  the  testatrix,  but  being 

too  aged  and  infirm  to  appear  before  the  executors,  one  of  the 

executors,  and  the*  agent  of  the  other,  attended  her  at  her  house, 

and  received  from  her  satisfactory  proofi  of  her  identity.    Sir  JT. 

Bruce,  V.  C,  held  the  condition  performed. 

ComputaitoQ  of      B. — From  what  period  the  time  for  performance  is  to  be  corn- 
time  for  per-  ■* 
formaoce.            pUteO. 

By  calendar  In  Calculating  the  time  by  monthsy  when  that  word  is  mea- 

moDt  s;  tioned  generally  in  the  condition,  the  computation  is  to  be  made 

by  calendar  not  by  lunar  months  (e).  But  from  the  carelessnes 
of  legatees,  it  may  happen  that  they  may  n^Iect  to  fulfil  the 
terms  of  the  condition,  until  it  become  a  question,  whether 
they  have  performed  that  obligation  in  due  time.  The  point  has 
arrived  at  that  nicety  as  to  require  a  decision,  whether  the  period 
for  computing  the  space  allowed  to  perform  tihe  condition  cod^ 
menced  fix>m  the  day  of  the  testator's  death,  or  that  day  was  to 
be  excluded.  The  rule  is  in  this,  as  in  other  cases,  that  the  day 
of  the  death  is  inclusive  or  exclusive,  as  will  best  answer  the 
intention  of  the  testator  (/).  An  example  where  that  day  will 
be  considered  exclusive  may  be  thus  given : 
eTchuwe  of  the  Suppose  a  bequest  to  ^.  if  within  six  calendar  months  after 
tator^i  dait^  ^®  death  of  her  brother,  she  give  the  security  required  by  the 
will,  and  the  testator  to  die  on  the  12th  of  Janucay,  1805,  and 
the  security  to  be  given  on  the  following  12th  of  Jufy.  He 
condition  will  have  been  performed,  for  the  computation  is  to  be 
made  upon  and  from  the  day  next  after  the  testator^s  death. 
Such  was  the  case  of  Lester  v.  Garland  (g),  decided  by  Sir 
JF.  Grant,  M.  R.,  and  upon  this  reasoning.  The  day  is  a  sort 
of  indivisible  point,  so  that  any  act  done  in  the  compass  of  it  is 
no  more  referrible  to  any  one,  than  to  any  other  portion  of  it; 
but  the  act  and  the  day  are  co-extensive,  and  therefore  the  act 
cannot  properly  be  said  to  be  passed  until  the  day  is  passed. 

(e)  3  Atk.  346.  vol.  1,  p.  99. 

(/)  «  Law  of  Husband  and  Wife/'         (g)  15  Ves.  248. 
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Such  is  the  technical  role.    That  rule  then  forbidding,  in  the    or  perfona. 
present  case,  the  ?umr  of  the  testator's  death  to  be  considered  as 


ance. 


the  time  of  it,  since  that  would  be  making  a  fraction  of  a  day,  it  Pwoedent  con- 
foUows  that  the  day  of  the  death  must  be  the  time  of  it,  and  that 
time  most  be  past  before  the  six  months  can  b^in  to  run,  which 
makes  the  commencement  of  the  period  the  day  following  the 
death  pf  the  testator. 

C. — ^When  the  legatee  has  the  whole  of  his  life  to  perform  the 
condition^ 

When  no  period  is  appointed  by  the  testator  for  performance  ^^^^^^^ 
ef  a  condition,  the  legatee  wiU,  in  general,  have  the  whole  of  his  of  bis  life  to 
life  to  foiai  the  termsof  it    In  this  the  Civil  law  and  the  rule  in  ^^^^^ 
Equity  coincide,  so  that  if  a  legacy  be  given  to  ^.  if  he  pay  lOL 
to  the  poor  of  a  particular  place,  A.  will  be  allowed  by  the  Civil 
law  the  whole  of  his  life  to  make  the  payment  (A) ;  and  an  instance 
where  a  Court  of  Equity  made  a  similar  decision  occurred  in  the 
fellowing  case: 

In  BandaB  v.  Payne  (t),  Mr.  fFabh,  after  giving  l^ades  to 
Jane  ami.  Martha  Woody  declared,  that  if  either  of  them  married 
into  the  &milies  of  GosUng  or  Bwington  and  had  a  son,  he  gave 
all  his  estate  to  such  son  for  life,  &c.,  but  if  they  should  not 
marry,  the  estate  was  to  go  to  the  plaintiff  for  life,  &c.  The 
Woode  married,  but  not  into  the  fiimilies  before  named,  and  the 
question  was,  whether,  upon  such  marriages,  the  plaintiff  had 
not  a  right  to  the  estate?  Lord  Tkarhw  determined  in  the 
n^ative,  on  the  principle  that  nothing  could  vest  in  the  plaintiff 
until  the  contingency  of  the  Woode  not  marrying  into  the  par- 
ticular femilies  became  impossible,  which  could  not  be  decided 
during  their  lives,  for  while  they  lived,  there  was  a  possibility  of 
their  performing  die  condition:  consequently  the  daim  of  the 
plaintiff  was  premature  (A). 

In  the  last  case  it  was  obviously  the  intention  of  the  testator, 
that  if  either  daughter  married  into  the  fiimilies  of  ChsUng  or 
Bimngtan  and  had  a  son,  that  son  was  to  have  all  his  estates; 
a  circumstance  which  showed  his  intention,  that  those  estates 
were  not  to  go  over,  while  the  happening  of  the  above  event  was 
possible,  and  which  therefore  necessarily  continued  during  the 
life  of  each  daughter;  so  that  although  the  daughters  might 
marry  into  other  families  than  those  prescribed,  as  was  the  case, 
yet  as  their  husbands  might  die  and  one  of  the  widows  marry 
into  one  of  the  fiunilies  pointed  out  by  the  testator,  and  have 
a  son,  the  first  marriages  were  not  allowed  to  be  a  determination 

(A)  Swinb.  pt.  4,  sect  xiv^  art.  11.  (h)  See  Page  v.  Hayward,  2  Salk. 

(i)  1  Bro.  C.  C.  5&.  570 ,  Svo.  ed. 
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Of  perform,    of  the  condition,  so  as  to  entitle  the  person  in  remainder  to  the 
^^'        estates  npon  those  events  taking  pLioe. 

Precedent  con-  Qat  when  it  appears  to  have  been  the  testator's  intention,  that 
the  condition  should  be  restricted  to  the  first  marriage  of  the 
legatee,  that  intention  will  prevail,  as  in  the  following  case : 

Wben  not.  Mr.  Lowe^  after  devising  all  his  real  estates  to  trustees,  be- 

queathed a  portion  of  10,000il  to  his  daughter  CharlUU^  one- 
half  of  it,  to  be  paid  upon  her  marriage,  and  the  remainder  in 
one  year  afterwards,  on  condition  of  her  marrying  with  the  con- 
sent of  any  two  of  his  executors,  &c.  But  if  she  married  without 
such  consent,  one  of  his  three  kinsmen,  fViWam,  Thomat,  or  Ja^ 
Druryy  he  gave  to  that  one  kinsman  particular  estates  upon  his 
taking  the  name  of  '^  Lowe^  and  if  that  circumstance  did  not  take 
place  with  Charlotte^  he  directed  it  to  be  ofiered  to  his  daughter 
Ann  in  every  particular;  and  if  neither  daughter  married  as 
aforesaid,  he  gave  the  estates  to  his  kinsman  William  Drmry  and 
his  heirs  male  for  ever,  upon  his  and  their  taking  the  name  of 
^^Lowe^  CharhtU  married,  with  the  consent  of  the  testator, 
a  person  not  one  of  the  three  kinsmen  named  in  the  will,  and  she 
received  a  marriage  portion,  and  then  the  testator  made  a  codicil 
and  revoked  all  the  devises  and  bequests  in  his  will  in  &vour  of 
Charlotte^  and  all  the  claim  and  right  which  her  husband  might 
have  to  any  of  the  testator's  real  or  personal  estates^  in  con* 
sequence  of  the  marriage.  An  act  which  showed  the  testator 
intended,  that  the  condition  of  either  of  his  daughters  marrying 
one  of  his  three  kinsmen,  was  to  be  confined  to  their  first  mar- 
riages; for  in  lieu  of  such  claim  and  right,  the  testator  gave  to 
each  child  of  the  husband  by  his  daughter  (except  an  eldest  or 
only  son)  a  pecuniary  legacy  ;  and  by  the  same  codicil  the  tes- 
tator declared,  that  if  his  daughter  ^nn  married  any  of  the  three 
persons  named  in  his  will,  then,  on  condition  that  such  person 
and  his  heirs  should  take  and  use  the  name  of  Lowe  only,  such 
person  should  be  entitled  to  all  his  real  and  personal  estates 
absolutely,  fiut  if  his  daughter  Ann  should  not  many  any  of 
those  persons,  or  marrying  one  of  them  he  refiised  to  take  and 
use  the  name  of  Lowey  the  testator  revoked  all  the  deviaes  and 
bequests  he  had  made  to  Ann^  and  gave  to  her  10,000il  Ann,  after 
surviving  the  testator,  married,  but  not  one  of  the  three  kinsmen 
of  the  testator,  and  on  that  occasion  she  was  paid  the  10,0002. ;  and 
although  it  was  urged  that  her.  husband  might  die  and  she  after* 
wards  marry  one  of  those  three  persons,  yet  the  Court  of  IGn^s 
Bench  was  of  opinion,  that  the  remainder  over  to  the  plaintiff  Dncrjf 
(who  had  taken  the  name  of  Ijowe)  irrevocably  took  place  (Ql 

(0  Lowe  T.  Sir  WiUiam  Manners^  5  Barn.  &  Aid.  917. 
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D. — Right  of  executors  to  perforin  the  condition.  Of  perform. 

Where  the  condition  gives  an  option  to  the  legatee  to  perform        "^^' 
one  of  two  or  more  things^  wUhin  a  particular  period^  pre^ously  J^e«?^«n*  «>»- 

to  the  vesting  of  the  bequest,  if  the  legatee  die  before   tlie     ^      ^ 

expiration  of  the   time  without  having  elected,  the   right  of  cators  to  |Mr. 
election  may  be  exercised  by  Ins  executors.  tbedeathof 

Accordingly  in  Eastwood  v.  Vinhe  (m)>  the  testator  upon  his  legatee, 
marriage  gave  a  bond  to  his  wife's  trustee,  with  a  condition,  that 
if  he,  withhi  four  months,  settled  and  assured  freehold  lands  of 
the  yearly  value  of  10021  upon  his  wife  for  life,  or  if  his  heirs, 
executors  or  administrators  should,  within  the  same  period  after 
his  death,  pay  to  her  2,0001  the  bond  was  to  be  void.  The 
testator  died  within  the  four  months  without  making  such  settle- 
ment, and  the  widow  claimed  the  2,0001 ;  but  it  was  contended 
against  her  demand,  that  as  the  testator  died  within  the  period 
allowed  for  his  election,  that  right  devolved  upon  his  executors: 
and  the  Master  of  the  Botta  was  of  that  opinion,  ordering  the 
executors  to  pay  the  incoming  profits  of  the  lOOZ.  per  annttm  to 
the  widow  from  the  death  of  her  husband,  and  to  settle  upon  her 
that  annual  sum,  and  he  declared  them  not  to  be  bound  to  pay 
her  the  2,000i: 

Another  instance,  where  executors  will  be  entitled  to  perform 
the  conditi<m  omitted  to  be  executed  by  their  testator,  the  l^atee, 
may  occur  under  the  following  circumstances : 

Suppose  A.  bequeathed  to  B.  lOOL  upon  condition  that  he 
ofid  his  executors  dispose  of  certain  goods.  Now,  as  B.  can  have 
no  executor  while  he  lives,  the  latter  member  of  the  ccHidition 
was  impossible.  The  condition,  therefore,  must  be  considered 
in  the  disjunctive,  so  as  to  enable  B.  during  life,  or  his  executors 
afterwards,  to  perform  the  condition  (n). 

£. — Where  legacies  are  given  to  executors  or  trustees. 

When  bequests  are  made  to  individuals,  in  the  character  of  Legacies  to  ex- 
tmstees  or  executors,  and  not  as  marks  of  personal  regard  only,  tnMtees; 
the  legacies  are  held  to  be  given  upon  an  implied  condition,  viz., 
that  the  persons  named  clothe  themselves  with  the  character  in 
respect  of  which  the  benefits  were  intended  for  them.  Thus  a 
trustee  must  accept  the  trusts,  when  called  upon  to  act  in  their 
execution  (o) :  and  no  rule  is  so  clear,  as  that  if  a  legacy  be 
given  to  a  man  as  executor,  whether  it  be  expressed  for  care  and 
pains  or  not,  he  must,  for  the  purpose  of  entitling  himself  to  the 


(m)  2  P.  Wms.  613,  617.  (o)  See  Brf/dgM  t.  Woiton,  1  Ves. 

(n)  2  Boll.  Abr.  450,  pi.  11.  ft  Bea.  134. 
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Of  perform,     bequest;  invest  himself  with  the  (^JiiiiBCter  of  executor  {p).    If  he 
prove  the  will  with  an  intention  to  act  under  it,  that  will  be  a 


aQco. 


Prooedent  coo-  performance  of  the  condition ;  or  if  he  unequivocally  manifest  an 

: —  intention  to  act  in  the  executorshipy  as  in  giving  directions  about 

plied  ooodi^na  the  funeral  of  the  testator,  and  be  prevented  by  death  from 
that  they  act,     fyrther  entering  upon  his  office,  that  also  will  be  a  performance 
of  the  condition. 

Accordingly  in  Harrison  v.  Bowleg  (q),  Mrs.  AUager  bequeathed 
to  her  executors  and  trustees^  lOOil  a  piece,  fi)r  their  care  and 
loss  of  time  in  the  execution  of  the  trusts,  together  with  their 
reasonable  expenses,  when  caDed  from  home  on  that  account. 
JudUhy  the  sister  of  Mrs.  AUager^  made  a  testamentary  disposition 
to  the  same  effect,  as  that  just  mentioned,  and  appointed  the 
same  persons  her  executors.  -  Jctin  Ford,  one  of  the  executors 
and  trustees,  survived  the  testatrixes  so  short  a  time,  that  he 
was  prevented  from  joining. with  his  co-executors  in  proving  the 
wills,  but  he  concurred  with  them  .in  giving  orders  respecting 
the  funeral  of  Mrs.  Akager,  and  he  acted  in  the  trusts  of  both 
wills,  in  directing  payment  of  burial  fees,  the  expenses  of  makii^ 
the  coffins  and  opening  the  vault  Under  those  circumstanoesy 
the  executors  of  Ford  claimed  the  l^acies  under  each  will;  and 
Lord  Ahankyy  M.  R.,  determined  in  their  favour,  upon  the 
principle,  that  Ford  showed  as  much  as  any  person  could  do,  his 
intention  to  undertake  the  trusts,  and  that  bis  being  prevented 
by  death  from  executing  them  ought  not  to  prejudice  his  title  to 
the  legacies. 

Also  in  Humberstan  v.  Humberstan  (r\  the  testator,  as  en- 
couragement  to  his  executors  to  accept  the  trust  and  executor- 
ship,  gave  to  each  of  them  100/.,  and  12L  a  piece  for  mourning 
and  rings,  and  lOil  a  year  for  their  trouble.  The  executors  did 
not  act;  and  Lord  Qnoper  was  of  opinion,  that  they  were  entitled 
to  the  rings  and  mourning  as  perianal  gifts^  but  not  the  annui^ 
or  legacy  of  lOOL 

In  Baf'ker  v.  Martin  (s),  the  testator  directed  lOOL  should  be 
annually  paid  to  one  of  his  executors  for  his  trouble  in  superin- 
tending his  concerns,  until  a  final  settlement  of  them  should  take 
place.  The  executor  proved  and  acted;  some  time  after  the 
testator's  death,  a  suit  was  instituted  for  the  administration  of  his 
estate,  but  no  receiver  was  appointed,  and  some  of  the  assets 
were  still  outstanding.  Sir  L.  ShadweU,  V.  C,  held,  that  the 
annuity  did  not  cease  on  account  of  the  institution  of  the  suit 

(p)  4  Ves.  216.  (r)  1  P.  Wms.  333. 

Ig)  Ibid.  212,  and  see  HoUingS'         (s)  8  Sim.  26. 
worth  Y.  Onuettj  9  Jur.  932. 
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But  where  a  testator  ^ves  a  legacy  to  a  trustee  to  be  appointed    Qf  perfbrm. 
under  a  power  in  his  will,  the  trustee  must  strictly  answer  that 


anoe. 


description.  ^"^?^  ~^ 

.Thus  in  Walsh  v.  Gladstone  {t),  the  testator  gave  300il  to  each 
of  his  three  trustees  and  executors  who  should  proTe  fmd  act,  but 
if  any  of  them  should  die  without  having  acted,  or  should  refuse, 
&C.,  the  legacies  intended  for  them,  were  to  go  to  the  trustees 
who  under  the  power  for  that  purpose  contained  in  the  wfU  should  be 
appointed  in  their  place.  Two  of  the  trustees  died  in  the  testator's 
lifetime,  and  two  new  ones  were  (in  a  suit  instituted  for  the 
administration  of  the  estate),  proposed  by  the  surviving  trustee, 
and  appointed  by  ^  Master  in  compliance  unth  the  decree.  Sir 
Z.  ShadweUy  V.  C,  held,  that  they  were  not  entitled  to  the 
legacies  intended  for  the  deceased  trustees,  as  the  trustees  were 
appointed  by  the  Court,  and  not  under  the  power. 

In  Finch  v«  Seeker  (tt\  the  testator  by  a  codicil  revoked  the 
appointment  of  B.  as  one  of  his  executors,  and  substituted  C» 
executor  in  the  place  of  B.y  declaring  that  the  devises  and  be- 
quests by  the  will  made  jointly  to  A.  and  £.,  should  devolve  upon 
J.  and  C.,  upon  the  trusts  thereby  declared.  Su:  K  Bruce,  V.  C, 
held  that  such  disposition  did  not  give  to  (7.  a  legacy  for  his 
trouble  similar  to  one  by  the  will  given  to  B, ;  as  the  testator 
only  mentioned  bequests  made  jointiy  to  A.  and  B. 

The  conduct  of  an  executor,  after  prooing  ihe  will,  may  be  of 
such  a  kind  as  to  demonstrate  that  instead  of  a  bon&Jide  inten-r 
tion  to  execute  the  trusts,  he  procured  probate  as  a  mean  of 
enabling  him  to  violate,  in  the  grossest  manner,  the  confidence 
reposed  in  him  by  the  testator.  In  such  a  case,  the  mere  act  of 
proving  the  will  cannot  entitie  him  to  the  legacy  meant  for  him. 

In  Harford  v.  Browning  (u),  Mr.  Morris  (one  of  four  executors)  instance  of 
had  a  legacy  of  l,600iL,  and  an  annuity  of  lOOi  given  to  him  by  SJ^J^*^^; 
the  testator,  upon  provrog  the  will,  and  taking  on  himself  the  executor  to  the 
execution  of  it    Morris  concurred  in  the  probate,  and  shortly   •*^^' 
afterwards  eloped  with  and  married  abroad  JVam^,  4he  infant 
daughter  of  the  testator,  who  was  beneficially  interested  under 
the  wiU.     With  the  exception  of  probate,  Morris  never  acted  as 
executor,  and,  in  consequence  of  his  misconduct,  he  was  re- 
strained by  the  Court  of  Chancety  fi-om  interfering  in  the  trusts 
of  the  will :  and  Lord  Thurlow  determined,  that  Morrises  con- 
currence in  the  probate  under  those  circumstances,  did  not  entitle 
him  either  to  the  legacy  or  the  annuity. 

(0  14  Sim.  2.        (tt)  n  Jur.  34.        (ic)  1  Cox,  302. 
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Of  perform-         Bequests  to  individuals^  who  are  executors,  are  considered 
primd  facie  to  be  given  to  them  in  that  character;  a  presumption 


ance. 


^^d^*"*  ^^'  ^  ^  repelled  by  the  nature  of  the  legacies,  or  other  drcum- 
Legacies  to  ex-  ^^'^'^^  arising  in  the  will     When  it  is  once  settled,  that  the 
ecotorsprffdi    bequests  are  made  to  them  as  executors;  if  they  renounce  the 
eHobegWeD    trusts,  refuse  to  act  or  are  guilty  of  culpable  neglect  in  not 
^  ^h^  **        undertaking  the  executorship  (v),  or  from  mental  or  bodily  infir- 
mity are  incapable  (to),  and  die  before  taking  upon  themselves 
claimed  if  they  ^^  trusts,  the  condition  upon  which  the  legacies  are  given  being 
renomice,  ate    ^Qt  performed,  they  cannot  be  claimed ;  but  this  rule  does  not 
apply  to  the  gift  of  the  residue  to  a  person  appointed  execu- 
tor (ar). 

In  Read  v.  Devaynes  {y\  legacies  were  given  to  persons  by  the 
description  of  *^  my  very  good  fiiends;"  who,  in  another  part  of 
the  will  were  desired  **  to  act  as  executors."  A  Mr.  Smith,  one 
of  those  persons,  said  in  his  answer,  that  he  had  not  proved  the 
vrill  nor  acted  as  executor,  but  he,  notwithstanding,  claimed  the 
legacy.  The  Master  of  the  Soils  declared,  that  an  executor  so 
appointed  could  not  claim  the  legacy,  vrithout  actings  or  at  least 
without  having  proved  the  will. 

So  in  Abbot  v.  Massie  (2:),  the .  bequest  was  of  50/.  to  Mr.  Massie, 
and  fF.  G.  ^  as  executors;"  W*  G.  refused  to  act,  but  claimed 
the  legacy ;  and  Lord  Rossfyn  said,  ^*  as  to  the  5i)h  it  is  impos- 
sible it  can  be  allowed,  because  it  is  given  to  him  as  execnitor, 
and  he  did  not  prove  the  vrilL" 

Also  in  Stackpoole  v.  HoweH  {zz)y  the  testator  devised  his  real 
and  personal  estates  to  the  plaintifi^  and  the  defendants  HoweU 
and  Mabberlet/y  upon  various  trusts,  and  appointed  them  execu- 
tors. This  testator  made  two  codicils,  by  which  he  gave  to  those 
three  persons  legacies,  not  expressly  as  trustees  or  executors,  but 
by  their  names  and  descriptions:  and  the  legacies  by  the  first 
codicil  were  classed  together,  and  of  equal  amounts,  as  were  those 
in  the  second.  The  plaintiff  renounced  probate^  and  he  never- 
theless claimed  the  legacies,  but  without  success.  Sir  W.  Grant 
said,  the  question  was,  whether  it  was  not  necessary  to  find 
circumstances  to  show,  that  the  l^acy  was  intended  for  the 
executor  in  a  distinct  character?  otherwise  it  was  die  primd  facie 
presumption,  that  it  was  given  to  him  as  executor.     His  Honor 

(»)  4  Ves.  216.  (y)  8  Bro.  C.  C.  »ff. 

(»)  5  Beav.  680.  (z)  8  Ves.  148. 

(x)  GriffUht  V.  Fhten,  11   Sim.  (zz)    18  Ves.  417;    l^iggott  v. 

202 ;  Christian  v.  Devereux^  12  lb.  Green,  6  Sim.  72 ;  Calvert  j.Sebiom^ 

264.  4  Bcav.  222. 
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remarked,  that  there  was  something  in  the  circamstancesy  that    of  perform, 
the  testator  had  put  those  legacies  together,  and  that,  in  both  the         *°^^' 


codicib,  the  legacies  to  the  execi^tors  were  precisely  of  the  same  Preoedent  con- 
amount     It  seemed  to  him,  as  if  the  testator  considered  the 
legatees  in  the  character  of  executors,  and  he  therefore  thought 
the  plaintiff  was  not  entitled. 

Neither  will  the  executor  be  entitled  to  his  legacy  if  through 
mental  or  bodily  infirmity,  he  is  incapable  to  act  In  Hanbury 
V.  Spooner  (a),  the  testator  gave  to  A.  and  three  other  executors 
5002.  each;  the  testator  died  in  1839:  A.  died  in  1841,  in  the 
S2nd  year  of  his  age  without  having  proved,  and  during  the 
whole  period  between  the  testator's  death  and  his  own,  being 
wholly  incapable  through  bodily  and  mental  infirmity  to  under- 
take the  duty  of  his  office.  IjordLaiiffdak,  M.  R.,  held,  that  the 
legacy  was  not  payable. 

The  case  of  Dix  v.  Beid  {b)  is  an  instance,  wherein  the  legacy 
was  considered  not  to  be  given  to  the  legatee  in  his  character  of 
executor;  and  accordingly,  he  was  decreed  entitled  to  the  legacy, 
notwithstanding  his  renunciation  of  probate.  In  that  case,  a  tes- 
tator bequeathed  thus :  **  I  give  to  William  Reid  and  John  Baugley 
50L  each,  whom  I  nominate  and  appoint  executors  in  trust  to  this 
my  will :  the  said  bequests  to  be  upon  condition  of  their  taking 
upon  them  the  trusts  hereinafter  mentioned."  In  a  subsequent 
part  of  the  will  the  testator  added,  ^*  I  give  unto  my  cousin  Thomas 
King  the  sum  of  50^  whom  I  appoint  as  joint  executor  in  trust 
in  this  my  will"  Reid  and  Baugley  proved  the  will :  but  Eing 
declined  proving  it,  and  did  not  interfere  in  the  trusts.  It  was 
insisted  He  was  not  entitled  to  the  legacy  of  fiOZ.  The  Master 
reported  the  legacy  to  be  due,  but  an  exception  was  taken  to  the 
report:  and  Sir  John  Leach,  Y,  C,  overruled  the  exception, 
observing,  that  he  considered  the  gift  rather  intended  in  respect 
of  the  legatee's  relationship,  than  of  his  office.  The  circumstance 
that  the  two  other  executors  had  the  same  legacies  could  not 
be  brought  in  aid  of  the  exception,  because  those  legacies  were 
expressly  annexed  to  the  office  of  trustees.  His  Honor,  however, 
considered  the  case  as  very  doubtful.  PrimA  facie  legacies  to 
executors  were  considered  as  annexed  to  the  office,  and  they 
were  to  show  circumstances  to  repel  the  presumption. 

So  in  CociereU  v.  Barber  (c)  the  testator  bequeathed  to  his 


(a)  6  Beav.  630.  CampbeU  v.  Campb^  18  Sim.  16S ; 

(b)  1  Sim.  &  Stu«  237.  Compim  r.  Blmtham^  2  OolL  (C.)« 
(e)    1   Sim.  23;    2  Run.  585;      201. 
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Ofperfonn.     ^'fiiend  and  partner,"  John  PaJmeTf  100,000  ncelt  rupees,  and 
__  appointed  him  one  of  his  exeeutanu    The  testator  also  made 


ance. 


Precedent  oon-  other  devises  and  bequests  in  his  fayour,  so  that  he  took  much 
greater  benefits  under  the  will  than  any  of  the  other  executors^ 
one  of  whom  had  not  any  legacy  given  him.  By  a  codidl  the 
testator  bequeathed,  thus,  ^'to  my  friend  and  partner,  the  smd 
John  Palmer^  one  of  my  executors  named  in  the  foregoing  -will, 
(in  addition  to  the  sum  of  100,000  sicca  rupees  therein  be- 
queathed to  him,  also  the  estate  of  LoU  Buzar,  and  the  condi- 
tional legacy  of  30,000  sicca  rupees),  the  further  sum  of  200,000 
sicca  rupees."  Sir  John  Leach,  V.  C,  decided  that  the  legfu^es 
were  not  given  to  the  leg^itee  in  his  character  of  executor* 

Another  point  in  the  case  was,  that  the  legacies  net  being  given 
to  John  Palmer  as  executor,  he  was,  according  to  the  usage  in 
India,  entitled  to  a  commission  of  6L  per  cent  on  all  assets  of  the 
testator  collected  by  him  there,  indoding  the  assets  he  retained 
in  respect  of  his  own  legacies. 

But  if  the  executor^s  legacy  is  ^ven  to  him  for  his  trouble  in 
that  character,  he  will  not  be  entided  to  such  commission  (d). 

The  same  exception  which  applies  to  legacies  of  execnUHB 
who  renounce,  is  extended  to  them  when  the  testator  himself 
determines  their  office  by  revocation,  if  the  legacy  is  not  given 
to  diem  exclusively  in  dieir  character  of  executors. 

Thus  in  Burgess  v.  Burgess  {e)  a  legacy  was  given  to  the 
testatot^s  trustees  and  executors,  as  a  mark  of  respect  far  them. 
By  a  codicil  he  revoked  the  appointment  of  them  as  trustees  and 
executors,  and  substituted  other  persons,  to  whom  he  gave  equal 
legacies  in  similar  language.  Sir  JT.  Bruce,  V.  C,  held  the 
legacies  to  the  former  executors  not  revoked:  his  Honor  Uiought 
it  would  be  too  great  a  stretch  of  refinement  to  say  that  similarilj 
of  the  language  in  the  bequest  to  the  new  executors,  should  be  a 
revocation  of  the  legacies  to  the  former. 

We  here  observe  that  where  a  l^^acy  is  given  upon  a  precedent 
condition  to  do  a  certain  act  if  the  legatee  accept  the  gif^,  he  is 
bound  to  perform  the  condition,  though  he  sustain  loss  by  so 
doing. 

This  was  illustrated  in  the  case  of  Messenger  v.  Andrews  (/); 
there  the  testator  bequeathed  to  his  son  James,  the  lease  and 
goodwill  of  the  public^house  caDed  the  Guo^  in  Church  Street, 

(d)  Freeman  v.  Fairhe,  8  Mer.  (e)  1  Coll.  (C.)t  367. 

24;  alflo  CoekereUr.  Barher,2B,vM.  (/)  4  Rubs.  478;  tee  abo  Tcdboi 

589,  per  Lord  JBUbm;  also  J^^eriff  v.  EwclEadnor^  3  M.  ft  K.  254. 
T.  Aaey  4  Ru88.  83. 
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Crcydon,  with  all  the  stock  of  beer,  wines  and  spiritaons  liquors 
on  the  said  premises  at  the  time  of  his  decease,  and  in  consi- 
deration of  the  aboTe  bequest,  his  son  was  to  pay  certain  legacies 
and  all  the  testator's  debts  owing  at  the  time  of  his  decease ;  and 
he  appointed  his  son  residoary  legatee  of  all  his  personal  propert  j. 
The  son  proved  the  will,  and  entered  into  possession  of  the  Gun 
public-house  and  stock  of  wines  and  liquors,  and  carried  on  the 
business  theie.  Some  time  afterwards  he  suirendered  the  existing 
lease  and  obtained  a  new  one,  under  which  he  was  then  occu- 
pying the  premises.  He  filed  his  bill,  alleging  that  the  testator's 
debts  considerably  exceeded  the  value  of  the  personal  assets,  that 
he  had  applied  his  own  monies  in  payment  of  the  debts;  and 
that  he  had  entered  and  taken  possession  not  by  virtue  of  the 
bequest,  but  in  part  satis&ction  of  the  monies  advanced,  and  he 
prayed  that  the  deficiency  of  the  personal  assets  to  pay  the 
testator's  debts,  might  be  raised  rateably  out  of  the  fireehold 
estates  devised  by  the  wilL  Sir  L.  ShadtoeU,  V.  C,  held  that 
the  son  having  accepted  the  bequest,  he  was  bound  to  pay  the 
debts  of  the  testator  due  at  his  death,  and  it  was  referred  to  the 
Master  to  inquire  whether  the  legatee  had  accepted  the  bequest 
This  decree  was  affirmed  on  appeal  to  the  Chancellor,  who 
expressed  his  opinion  that  the  legatee  had  accepted  the  bequest 

With  respect  to  precedent  conditions  in  restraint  of  marriage, 
their  performance,  in  connection  with  subsequent  conditions  of 
the  same  kind,  will  be  separately  treated  of  under  the  third 
subdivision  of  this  section. 

We  shall  next  consider, — 


2.  The  performance  of  conditions  which  are  subsequent 
These  condifions  are  construed  with  great  strictness,  as  they  Performaoce  of 
are  intended  to  devest  estates  already  vested.    It  is,  therefore,  robrnK^ent 

*'  conditions. 

required^  as  previously  observed,  for  the  very  event  to  happen, 
or  the  act  to  be  done  with  all  its  details,  in  order  to  deprive  the 
I^atee  of  his  legacy  (g). 

A. — It  is  a  consequence  from  this  rule  of  construction,  that  if  ^where  tlie 
the  subseouent  condition   cannot  be  performed  fcom  beiuff  wn-  wndWoniiim- 

.  ,  ,      -  possible  or 

possible  or  illegal^  the  condition  is  void,  and  the  l^;acy  rin^e  and  illegsL 
absolute  (A). 

Accordingly,  in  the  case  of  Sir  James  Lowther  v.  Lord  Charles 
Cavendish  (t),  the  testator,  after  settling  his  real  estates  in  Cbfit- 

(g)  See  ante,  p.  618,  et  seq. 

(A)  Co.  Litt  206 ;  Flowd.  Com.  132. 

(i)  Ambl.  356 ;  1  Eden,  99,  S.  C. 
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or  perform,     berlond  on  the  plaintiff  in  tail,  expressed  a  desire  that  his  burgage 
*°*^'        tenures  in  Cockermovih  sboold  be  limited  in  the  like  manner. 

^^^*  He  therefore  devised  them  to  Su:  WilUam  Lowther  in  fee.  The 
testator  then  signified  his  opinion,  that  it  would  be  right  for  the 
plaintiff  to  have  all  the  estates  of  Sir  fFUHam  in  Cumberland, 
and  for  the  latter  to  have  all  the  plaintiff's  estates  in  Yorkshire. 
In  order  to  accomplish  that  purpose,  the  testator  gave  dOyOOOL 
stock  to  tmsteeSy  in  trust  for  the  plaintiff  to  receive  the  dividends, 
until  Sir  William  conveved  to  him  in  fee  all  the  Cumberland 
estates,  and  the  plaintiff  had  made  over  the  Yorkshire  estates  to 
Sir  Wmiam;  which,  if  either  of  them  refused  or  neglected  to  do 
within  eight  months  after  the  plaintiff  came  of  age,  such  person 
should  not  have  any  part  of  the  stock;  bat  if  the  exchange  were 
completed  by  both  of  them,  that  fimd  was  to  be  divided  between 
them;  and  he  appointed  Sir  JFiOiam  sole  executor  and  residuary 
legatee.  Sir  WiMam  died  before  the  exchange  could  be  made, 
in  consequence  of  the  in&ncy  of  the  plaintiff;  and  the  defendant, 
the  executor  and  residuary  legatee  of  Sir  fflBiam,  claimed  the 
30,000Z.  upon  the  ground,  that  in  the  evept  which  had  happened, 
the  fund  was  undisposed  of,  and  formed  part  of  the  residue 
bequeathed  to  Sir  WUtiam.  On  the  other  hand,  the  plaintiff 
daimed  the  stock,  upon  the  principle,  that  he  took  a  vested 
interest  in  it  at  the  testator's  death,  only  to  be  devested  upon  his 
neglect  or  refusal  to  concur  in  the  exchange,  neither  of  which 
curcumstances  could  be  imputed  to  him :  and,  since  the  exchange 
had  become  impossible  by  the  act  of  God,  the  bequest  to  him, 
which  was  originally  qualified,  became  single  add  absolute; 
and  of  that  opinion  was  Lord  Northingtonf  C,  and  directed 
accopdmgly  (>> 

In  Burchett  v.  WoobDaTd(k\  an  annuity  was  bequeathed  to  A> 
B.  as  long  as  she  should  continue  in  the  sendee  of  the  testator^s 
wife ;  and,  if  she  should  so  continue  in  such  service,  the  annuity 
was  to  be  continued  to  her  quarterly  firee  finom  all  deductions,  to 
cease  in  case  she  should  leave  the  service  of  his  wife  until  the 
decease  of  his  wife.  The  testator's  vrife  died  in  his  lifetime. 
'  Sir  T.  Humer,  M.  R.,  held  that  A.  B.  was  entitled  to  the  annuity 
during  her  life. 

The  recent  case  otBriUainY.  Fleming  (i)  may  be  here  noticed: 
the  testatrix  bequeathed  to  A,  and  his  wife,  and  the  survivor,  an 


(J)  See  Keate$  v.  Suriim^  14  Yes.      infra. 
434,  stated  anie,  p.  628,  S.  P. ;  alto         (k)  1  T.  kRan.  442. 
Aidabie  v.  Riee,  9  Mad.  256,  stated         (Q  2  MyL  k  K.  147. 
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annuity  of  lOOil  during  their  respective  lives,  in  case  A.  should    Of  perform. 
become  incapable  of,  or  be  dischai^d  from  collecting  the  rents        *°^' 
of  a  particular  estate :   the  first  quarterly  payment  to  be  made     Subwquent 

*  T  -^  r  J  conditions. 

fix)m  the  testatrix's  death,  or  A's  ceasing  to  coUect  A.  survived 
the  testatrix,  but  died  soon  after,  having  continued  to  collect  the 
rents  until  his  death.  Sir  John  Leachy  M.  R.,  held  the  widow 
entitled  to  the  annuity  for  her  life. 

B. — There  is  a  species  of  ill^;al  conditions  termed  repugncmL  Where  condU 
They  are  so  called  fix)m  their  inconsistency  with  the  interests  of  ^]^  Sd*^"! " 
legatees  in  the  subjects  of  bequests,  L  e.  from  the  imposition  of  as, 
restraints  incompatible  with  the  enjoyment  of  the  legacies  in  so 
laige  and  ample  a  manner  as  the  law  allows,  when  dispositions 
are  so  made.     This  may  happen,  where  the  condition  restrains  a 
legatee  from  spending  or  disposing  of  his  legacy,  when  his  interest 
in  it  is  absolute*     Such  condition  being  void,  the  observance  of  it 
is  unnecessary  (m).     The  following  is  an  example  of  this  class  of 
conditions: 

In  Bradley  v.  Peixoto  (n),  the  testator  bequeathed  to  his  son  Restraint 
Henry  Bradley,  the  dividends  of.l,620£  Bank  stock  for  his  ^^^^ 
support  during  life ;  and  at  his  death  the  principal  and  interest 
were  given  to  his  ^'  heirs,  executors,  administrators,  and  assigns." 
But  if  he  attempted  to  dispose  of  all  or  any  part  of  the  stock, 
such  attempt  should  exclude  him  from  any  benefit  under  the 
win,  and  be  a  forfeiture,  and  the  fund  should  go  to  the  testator's 
other  children.  Henry  claimed  the  legacy  discharged  fi:t>m  the 
condition,  upon  the  ground,  that  the  restriction  was  repugnant 
to  the  absolute  interest  which  he  took  in  the  fund :  and  Lord 
Alvanleyy  M.  R.,  was  of  that  opinion ;  observing,  ^^  it  was  a  rule 
long  established,  that,  where  there  is  a  gift  with  a  condition 
inconsistent  with  and  repugnant  to  such  gift,  the  condition  is 
wholly  void." 

It  is  stated  at  the  conclusion  of  the  report  of  the  last  case,  that, 
upon  a  similar  disposition  of  stock  by  the  same  will,  the  Lord 
Ckancellar  was  of  opinion  that  the  interest  was  absolute,  and 
decreed  accordingly. 

A  prohibition  annexed  to  an   absolute  bequest,  against  the  Or  spending 
l^^tee's  spendmg  the  money,  is  equally  repugnant  to  his  interest     *  ™^"*y  • 
in  it,  as  a  general  restraint  against  aUenation.     The  condition, 

(m)  With  respect  to  conditions  of  case,  10  Rep.  38 ;  OtJUver  v.  Ashby, 

ibis  description,  see  Co.  Litt.  146,  4  Burr.   1929;    King  y.  BtarcheUy 

206,  222,  223;    Mildmay'B  case,  6  Ambl.  382;    1  Eden,  434,  S,  C; 

Bep.  43;    Hob.  170;    Shailard  v.  8  Term  Rep.  61. 
Baker,  Cro.  Elis.  744 ;  PorHngtrn's         (n)  3  Yes.  324. 

VOL.  I.  SEE 
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Of  pei^rm.    therefore,  is  void,  and  a  fi>rfeilure  will  not  be  incurred  by  non- 

*°^'         compliance  with  it. 
Subsequent         g^  ^^  jf  ^^  absolute  estate  of  the  legatee  be  made  defieanUe 

conditions.  •  j.         •  •  •  -n 

—  upon  h)B  not  disposing  of  the  fund  during  life,  the  copdition  will 

tereftt  in  fundi    ^  repugnant  to  the  interest  previously  given  and  vested  in  him. 

witholl^igpos-  ^^^  where  absolute  properly  is  once  give;i  to  an  individual,  it 

log  of  it.  cannot  be  subjected  during  his  Kfe  to  a  condition,  that  if  he  do 

not  use  or  dispose  of  it,  hb  interest  shall  cease,  and  go  over  to 

another  person. 

In  Ross  V.  Ross  (o),  the  testator  gave  to  his  son  James  Ross 
2,000/.  to  be  paid  to  him  at  the  age  of  twenty-five,  or  at  any  time 
between  the  ages  of  twenty-one  and  twenty-five,  if  his  executocB 
thought  proper  (p) ;  the  intermediate  interest  to  be  applied  for 
James's  support  and  education.  But  if  James  should  not  receive 
or  dispose  by  will  or  otherwise,  in  his  lifetime,  of  the  money,  it 
should  return  and  be  paid  to  the  heir  in  tail  for  the  time  being 
in  possession  of  a  particular  estate.  James,  after  surviving  the 
testator  and  attaining  the  age  ojt  twenty-five,  died  udestate,  not 
having  received  the  2,000il  i  and  Su:  Thomas  Fbtmer,  M.  B^ 
was  of  opinion,  that  the  condition  or  proviso  was  repugnant  and 
void;  an  opinion,  which  procured  a  decree  for  the  l^acy  in 
finvour  of  the  administxator  of  James,  in  preference  to  the  heir  in 
tail,  the  legatee  over. 
The  leneiei         ji  ^^  jj^^^  heeu  noticed,  in  the  perusal  of  the  last  cases,  that 

are  aoioliitef  '  r 

notwithstand.  they  prove,  where  the  conditions  are  subsequent*  and  either 
m^oTerupon  ^D^poBBible  or  illegal,  although  there  be  a  limitation  over  of  the 
a  breach  of  the  legacies  upon  non-compliance  with  the  terms,  still  the  interests 
con    ons.        ^^  ^^  original  legatees  remiun  undisturbed  and  absc^nte;  the 

bequests  being  considered  the  same  as  if  no  such  conditions  had 
been  annexed  (j). 

It  is  presumed,  upon  the  principle  of  the  last  cases,  that  if  a 
legacy  were  given  to  A,  for  life,  with  a  proviso  for  its  determina- 
tion if  J.  made  any  disposition  of  his  life  interest,  the  condition 
would  be  repugnant  and  void.  For  to  such  an  estate  the  jus  dis^ 
ponendi  is  incident  by  law,  and  cannot  be  totaJhf  forbidden  (r). 
Exooptions.  Xhe   decisions   before   considered   being  founded  iipoa  the 

inconsistency  between  the  property  in  the  subject  bequeathed  to 
the  l^^tee,  and  the  qualifications  and  restnunts  attempted  to  be 


(ii)  1  Jac.  k  Walk.  154 ;  Byng  v.  232. 
Lord  Strqffbrd^  5  Beav.  55S ;  Qrun         (q)  And  see  Ck>.  Litt.  906,  283 ; 

Y.  Harvey^  1  Hare,  438.  see  also  Poor  r.  MUd,  6  Mad.  33. 

(j>)  See  Baling  v.  BiUmg,  5  Sim.  (r)  18  Yes.  433 ;  1  Rose,  99. 
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annexed  to  it,  it  follows,  that  a  condition,  restraining  the  disposal    or  pertbrm- 
of  a  legacy,  will  be  good,  when  the  gift  and  restraint  are  not 


ance. 


repuffnant  Subs^juent 

*  conditions. 


Suppose,  then,  a  bequest  to  ^•,  either  absolotelj  or  for  life, 
but  if  he  dispose  of  his  interest  to  sl  particular  perwn^  the  bequest  of  alienation 
to  him  shall  cease,  or  the  property  shall  go  to  J?.     The  condition  ^^^^^**  , 
is  Talid;  for  it  does  not  prohibit  A*  from  making  any  disposition  sons; 
of  his  interest,  but  merely  imposes  a  partial  restraint  upon  him, 
which  may  be  equitable  and  proper  (s).     Upon  the  same  prin- 
ciple, if  a  legacy  were  given  to  B.,  to  be  pidd  at  twenty-five, 
provided,  if  he  aliened  the  same  before  that  age^  his  interest  or  to  a  particu- 
should  cease,  and  go  over  to  C;  the  condition  is  good;  and  if  ^^"®' 
not  observed,  C  will  be  entitled  to  the  money  {£). 

So,  when  it  appears  that  the  proviso  against  alienation  by  a  or  when  the 
legatee  for  Ufe  was  not  meant  to  operate  as  a  strict  condition,  in  ^^^storJd'a'' 
derogation  of  the  legal  powers  and  incidents  to  that  estate,  but  as  'wwteftVm  and 
a  conditional  limitation  (te),  determining  his  interest,  and  giving 
it  to  another  person  upon  alienation ;  in  that  case,  if  the  I^^tee 
do  not  comply  with  the  terms  of  the  bequest,  his  interest  will 
cease,  and  go  over  as  directed  by  the  wilL  Lord JS2t2tm  expressed 
himself  on  this  subject  to  the  following  effect :  ^^  If  property  be 
given  to  a  man  for  life,  the  donor  cannot  take  away  the  incidents 
of  a  life  estate.  A  disposition  to  a  man,  unJlH  he  shall  become  a 
bankrupt,  and  after  bankruptcy  over,  is  quite  diflTerent  from  an 
attempt  to  give  to  him  for  hb  life,  with  a  provito  that  he  shall  not 
sell  or  alien  it  If  that  condition  be  90  expressed,  as  to  amount  to 
a  limitation^  reducing  the  interest  short  of  a  life  estate,  neither 
the  man  nor  his  assignees  can  have  it  beyond  the  period 
limited"  (t?). 

The  above  sound  distinction  between  condition  and  limitation  instances  of 
appears  to  reconcile  all  the  authorities  relating  to  testamentary  ^^itatunu,  and 

•  1  •  1  .  TTn      1  1  .     .         1  where  bank" 

questions  upon  this  subject     Whether  the  restriction  be  con-  nnitey  was  held 
dition  or  limitation  must  be  decided  by  the  intention  of  a  testa-  If^l!^^^ 
tor,  as  collected  from  his  will  {w)i  and  it  should  seem,  that  if  interest. 
the  restraint  be  a  condition,  then,  since  a  condition  not  to  alien  is 
repugnant  and  void,  the  bankruptcy  of  the  legatee,  any  more 
than  his  own  particular  disposition,  cannot  be  a. forfeiture.     On 


(«)  Litt   Mot  861;    Swinb«    pt      Ashion,  2  To.  &  Ck>ll.   (C.)*  24; 
4,  sect  xm.  art.  6.  Churchm  v.  Marks,  1  Coll.  (C),  441 ; 

(0  See  Largs's  case,  2  Leon.  82.       Kearsley  y.  Woodcock,  3  Hare,  185. 
(tc)  Anie,  p.  750.  (v)  Ante,  p.  750. 

(r)    18  Yes.   433;    Brandon   v. 
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the  other  hand,  if  the  restriction  be  a  Umitatian;  then,  whether 
the  alienation  be  by  the  act  of  the  party  (x),  or  by  operation  of 
laWy  as  in  consequence  of  bankruptcy,  the  interest  will  determine. 
In  truth,  there  seems  to  be  no  foundation  for  the  distinction  said 
to  exist  in  some  of  the  cases,  between  the  voluntary  alienation 
of  the  legatee  being  a  forfeiture,  and  the  disposition  by  act  of 
law  being  no  forfeiture;  for  in  each  instance,  the  l^atee  is 
the  author  of  the  alienation  intended  to  be  prevented  by  the 
testator,  by  whatever  means  effected.     In  the  one   case,  it  is 
occasioned  by  his  own  direct  and  immediate  act;  and  in  the 
other,  by  involving  himself  in  debt,  which   gives  rise  to  the 
disposition  of  his  iuterest  by  act  and  operation  of  law.     Hence  it 
seems  fair  to  conclude,  that,  where  the  interest  bequeathed  to  a 
person  is  made  to  cease  upon  his  alienation,  not  as  a  condition 
annexed,  but  in  limitation  of  its  continuance,  the  interest  will 
determine,  whether  the  legatee  directly  make  the  disposition,  or 
the  law  does  it  for  him  in  consequence  of  his  own  preceding  act& 
We  shall  now  examine  the  cases,  to  ascertain  how  far  they  support 
the  above  observations. 

In  Dommett  v.  Bedford  {y\  a  case  sent  out  of  Chancery  for  the 
opinion  of  the  Court  of  Kitiff's  Bencl^i  the  testator  bequeathed 
to  his  nephew,  Mr.  Wbadham,  an  annuity  of  30/.  for  life,  to  be 
paid  half-yearly,  and  with  which  he  charged  his  real  estate. 
The  testator  then  gave  a  strict  direction,  that  the  annuity  should 
be  paid  from  time  to  time  to  Woodham  only;  whose  receipt, 
Under  his  own  hand,  and  none  other,  should  be  a  suflScient  dis- 
charge ;  the  testator^s  intent  being,  that  the  annuity  or  any  part 
of  it  should  not  on  any  account  be  aliened  for  the  whole  or  any 
period  of  Woodham\  life ;  and  if  the  same  should  be  so  aliened, 
it  should  immediately  cease  and  determine.  Woodham  hecAXOt 
a  bankmpt  after  the  death  of  the  testator;  and  the  commissionen 
assigned  the  annuity  to  the  assignees.  The  Judges  certified 
their  opinion,  that  by  the  bankruptcy  and  assignment  the  annuity 
ceased  and  determined. 

It  is  observable^  the  Court  did  not  say  that  the  annuity  was 
forfeited,  which  it  would  have  done,  upon  the  breach  of  a  con- 
dition.  It  declared  there  was  a  cesser  of  fFoodham^s  interest  in, 
and  a  determination  of,  the  annuity.  This  then  was  a  Hmttation^ 
not  a  condition.  It  was  the  testator^s  intention  that  the  annuity 
should  continue  only  so  long  as  Woodham  could  receive  it;  and 


(x)     WtOtinson   v.    WUkinsont    2 
WUs.  C.  C.  47. 


(y)   6  Term  Rep.  6S4,  and  see 
Kearkley  y.  Woodcock^  3  Hare,  1S5. 
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that)  if  in  any  event  be  were  precluded  from  so  doing,  the  per-    Of  peHbrm- 
sonal  benefit  intended  for  him  should  determine.     The  caae        "^^' 
establishes  the  following  proposition;  that  a  general  restrwnt     Subw^uent 
of  alienation  includes  as  well  a  disposition  by  act  of  law,  as  by 
the  specific  act  of  the  person  prohibited. 

Doe  Y.  Hcaohe  (z)  is  a  case  of  similar  description  with  the  last. 
There  a  farm,  held  under  the  Duke  of  Newcastle  for  twenty  •one 
years,  was  devised  by  the  testator  to  his  nephew^  Abraham  Itbot* 
son,  in  the  following  manner :  He  gave  the  tenant  right  of  it  to 
Abrahamy  he  performing  th§  obligations  in  the  lease,  ^^but  not 
to  sell  or  dispose  of  such  tenant-right  to  any  other  person :  and 
tf  he  refused  to  dwell  there  himself,  or  keep  it  in  his  own  pos- 
session, his  nephew  John  was  to  have  the  tenant-right"  After 
Abraham  was  in  possession  of  the  fSurm,  he  deposited  the  lease 
with  a  Mr.  Crookes,  as  a  security  for  a  debt ;  and  it  was  afterwards 
delivered  over  to  another  creditor,  who  discharged  the  demand 
for  AbrcJiamy  and  received  from  him  a  warrant  of  attorney  to 
confess  a  judgment,  which  was  entered  up,  apd  execution  taken 
out  Under  that  execution,  the  lease  was  sold,  and  assigned  by 
the  sherifi^,  and  the  purchasers  (defendants)  immediately  put 
into  possession  of  the  form.  Abraham  left  the  &rm  on  the  morn- 
ing before  the  sale,  and  from  that  day  he  ceased  to  dwell  there, 
or  to  have  any  possession  of  it  Under  those  circumstances,  John^ 
the  devisee  over,  claimed  the  fiurm ;  a  claim  which  was  established 
by  the  opinion  of  the  Court  oi  King^s  Bench. 

The  last  case  was  decided  upon  the  devise  .being  a  conditumal 
Kmitatiany  and  not  simply  a  condition.  It  was  the  clear  intention 
of  the  testator  (and  as  appeared  fit>m  the  terms  of  the  devise)  to 
give  the  lease  to  Abraham^  so  long  only  as  he  continued  to  live 
on  the  farm.  If  he  quitted  it,  his  interest  was  to  determine  at 
that  period,  and  to  go  over  to  John.  AH  that  was  necessary  for 
John  to  show  to  complete  his  title,  was  the  abandonment  of  pos- 
session by  Abraham,  This  he  was  enabled  to  do,  as,  from  the 
time  of  the  sale  by  the  sheriff,  Abraham  neither  resided  on  the 
finrm,  nor  retained  the  possession  of  any  part  of  it  The  event 
happened  upon  which  his  interest  determined,  and  that  of  John 
began.  Whether  Abraham^s  leaving  the  &rm  was  in  consequence 
of  his  own  voluntary  act,  or  by  compulsion  of  law,  was  immate-  * 
rial ;  since,  in  either  case,  he  was  the  author  of  ^the  necessity ; 
and  the  terms  of  the  devise  were  general,  positive  and  peremptory; 

In  unison  with  these  decisions,  Sir  fF.  Grant  determined  the 

(z)  2£aat,48]. 
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case  of  Shee  v.  HaU  (a).  Mr.  Mmriham  bequeathed  his  residuary 
estate  to  trustees,  to  pay  to  his  son  John  quarterly  a  dear  auDoity 
of  2WL  for  life,  **  or  uniU  such  time  as  John  should  sign  aay  in* 
strument  whereby  or  in  which  he  should  contract  or  agree  to  sell, 
assign,  or  otherwise  part  with  the  same,  or  any  part  of  it;  or 
in  any  way  chai^  the  same,  or  any  part  thereof,  as  a  security 
for  money  ta  be  lent  him;  or  in  any  other  manner  chaige  or 
dispose  of  such  annuity,  or  any  portion  of  it,  by  anticipation ; 
or  whereby  he  should  empower,  or  intend  to  authorize,  any  per- 
son to  receive  all  or  any  part  of  the  annuity,  except  the  quarteriy 
payment  next  after  the  power  or  authority  was  given."  The 
testator  \hen  declared,  ^^  that  if  his  son  should  at  any  time,  sign 
or  execute  any  such  instrument  or  writing  for  all  or  any  of  the 
before-mentioned  purposes  (except  as  aforesaid),  then  and  from 
thenceforth  the  annuity  should  cease  to  be  paid  or  payable  to 
him  and  should  sink  into  the  personal  residue,"  which  he  disposed 
of  by  a  codicil  John  survived  the  teistator,  and  havioir  beea 
imprisoned  for  debt,  took  the  benefit  of  an  Insolvent  Act,  and 
inserted  the  annuity  in  the  schedule  of  his  property ;  and  it  was 
determined  that  the  annuity  was  at  an  end. 

It  appears  from  the  last  case,  that  the  annuity  was  granted 
during  the  life  of  John,  or  until  he  assigned  it  By  the  terms  of 
the  bequest  it  was  to  continue  no  longer  than  one  of  those 
periods,  whichever  of  them  first  happened.  The  devise  then  was 
not  a  condition,  but  a  limitation.  The  son,  therefore,  having 
taken  the  benefit  of  the  Insolvent  Act,  and  signed  the  schedule, 
authorized  other  persons  within  the  terms  of  the  will  to  receive 
the  annuity,  which  necessarily  determined  the  grant  of  it :  and 
although  the  Court  seemed  to  notice  a  distinction  between  a 
voluntary  alienation,  and  one  by  operation  of  law,  viz.  under 
bankruptcy,  it  is  nevertheless  conceived,  upon  the  authority  of 
the  preceding  cases,  and  those  after  stated,  and  the  intention  of 
the  testator,  that  had  John  become  a  bankrupt,  the  decision 
would  have  been  the  same. 

In  Cooper  v.  Wyatt  (d),  Mr.  Herbert  devised  his  real  estate  to 
trustees,  upon  tnist,  as  to  a  moiety  of  it,  that  they  during  the 
life  of  bis  nephew  Samuel,  should  receive  the  rents,  and  i^^ply  a 
sufficient  part  of  them  for  the  support  and  education  of  SamueTs 
children  ;  *'  and  if  the;«  should  be  a  surplus,"  then  in  trust  from 
time  to  time  to  pay  and  deliver  the  same  into  the  bands  of 
Samuel  (but  not  to  his  assigns),  during  his  life,  for  his  own  sole 


(a)  13Ves.405. 


(b)  5  Mad.  4S2. 
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use  and  benefit ;  and  after  his  death,  m  trust  as  to  the  said  moiety    of  perform. 
for  SamuetB  children  as  in  the  will  mentioned :  provided^  that  if       "'^' 
Samud  should,  by  any  ways  or  means,  sell,  dispose  o^  or  incum-    Subeec^nent   , 
ber  the  right,  benefit  or  advantage  he  may  have  for  life,  or  any 
part  of  it,  then  the  right,  benefit  and  advantage  of  his  said 
nephew  for  life,  should  cease  and  determine  as  to  him,  and  be 
applied  for  the  benefit  of  his  children.     Samuel  survived  the 
testator  and  became  a  bankrupt,  and  the  assignee  claimed  the 
surplus  rents  devised  to  the  bankrupt,  notwithstanding  the  pro- 
vision contained  in  the  will  against  alienation ;  but  the  children 
insisted  that  those  rents  belonged  to  them  under  the  limitation 
over  in  the  will :  and  the  opinion  of  Sir  John  Leach,  V.  C,  was 
in  their  favour. 

It  appears  to  have  been  the  testator's  intention  to  limit  the 
rents  to  Samuel,  either  during  life  or  until  alienation.  Th^  interest 
for  life  was  to  be  reduced  to  a  shorter  period,  if  he  disposed  of 
or  encumbered  it,  and  in  that  event  the  testator  substituted  the 
nephew's  children  in  the  place  of  their  fiither,  by  a  limitation 
over  of  the  rents.  The  devise,  therefore,  operating  as  a  limitation, 
and  not  as  a  condition,  it  was  a  necessary  consequence  from  the 
preceding  cases,  that  whether  the  alienation  took  place  by  the 
voluntary  act  of  Samuel,  or  finom  his  bankruptcy,  the  event  would 
have  happened,  upon  which  his  estate  in  the  rents  was  to  cease, 
according  to  the  terms  of  the  devise,  and  that  of  the  children  was 
to  begin  (c). 

In  WUhinson  v.  WHMnscn  (d),  a  case  very  similar  tq  that  of 
Cooper  V.  Wyatt,  the  testator,  after  giving  annuities  and  other  life 
interests  to  several  legatees,  declared  that  those  provisions  were 
made  on  condition,  that  if  the  legatees  should  respectively  assign 
or  dispose  of,  or  otherwise  charge  or  incumber  the  life  estates,  &c. 
so  given  to  them,  so  as  not  to  be  entitled  to  the  personal  receipt, 
use  and  enjoyment  thereof,  the  life  interest,  &c.  of  the  legatees  so 
doing,  or  attempting  so  to  do;  should  cease  and  be  void  to  all 
intents,  and  devolve  upon  the  persons  next  entitled.  Sir  W, 
Grant,  M.  R.,  decided  that  bankruptcy  of  one  of  the  legatees, 
was  not  an  alienation  within  the  meaning  of  the  will.  The  case 
was  subsequently  referred  back  to  the  Master,  before  whom  it 
was  proved  that  the  bankrupt  had  executed  a  power  of  attorney, 
authorizing  the  receipt  of  the  rents  for  payment  of  his  debts; 
and  Sir  Thornae  Plumer,  M.  R.,  held  that  act  to  be  a  breach  of 
-  -      -  .  -  I ' 

(c)  SeealsoZtftoe«y.Zeuwf,6Sim.  {d)  Coop.  259,  5.  C;  3  Swan. 
.304.  5\5, 
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Of  perform-     the  condition.    His  Honor,  however,  concurred  with  his  prede- 
"*^^-         cessor.  Sir   WUliam  Grants  that  baokroptcy  alone  was  not  a 
i  Sttbjequent     violation  of  the  prohibition  not  to  dispose  of  or  incumber. 

The  decision  of  Lord  Langdale  in  the  case  of  WJdtfidd  v. 
Prichett  {e\  is  in  conformity  with  the  above  case  of  fFUkmion  v. 
Wilkinson;  there  the  bequest  was  of  the  dividends  of  a  trust 
fund  to  the  tf^stator's  nephews  and  nieces  for  their  lives,  with  a 
direction,  that  the  half-yearly  payments  should  be  made  into  the 
hands  of  such  legatees,  whose  receipt  was  to  be  a  dischai^ge ;  and 
that  the  legatees  should  not  have  power  to  mortgage,  charge, 
sell  or  expose  to  sale,  assign  or  incumber  the  dividends,  or  anj 
half-yearly  payment,  nor  direct  the  payment  thereof  to  any  other 
persons,  nor  to  give  any  receipt  by  way  of  anticipation;  with  a 
condition  that  in  case  any  legatee  should  mortgage,  charge,  sell 
or  expose  to  sell,  assign  or  incumber  the  interest  so  given,  or 
direct  the  payment  to  another  person,  or  give  any  receipt  for  the 
same  by  anticipation  the  interest  of  such  legatee  should  cease. 
Lord  Lanffdale,  M.  R.,  held  the  bankruptcy  of  the  legatee  was 
an  act  of  law  and  not  a  voluntary  assignment  which  alone  was 
contemplated  by  the  will,  and  that  the  assignees  were  entitled. 

Where  an  annuity  or  annual  produce  of  real  or  personal  estate 
is  settled  by  deed  or  given  by  will  to  A*^  until  he  becomes 
bankrupt,  and  then  over,  upon  his  bankruptcy,  the  interest  would 
absolutely  cease  by  the  terms  of  the  trust,  and  it  may  be  ques- 
tioned, whether  it  would  not  revive  by  the  supersedeas  of  the 
commissioners,  that  act  nullifying  every  thing  done  under  the 
bankruptcy;  and  it  may  be  urged  that  in  fact  the  cestui  que  trust 
never  was  a  bankrupt.  On  the  other  hand,  it  may  be  ai]gued 
that  he  was  really  a  bankrupt  in  the  eye  of  the  law,  until  the 
supersedeas,  which  had  the  effect  of  determining  what  until  then 
was  voidable. 

The  preceding  cases  are  instances  where  alienations  by  the 
legatees  were  made  the  periods  for  the  natural  expiration  of  the 
interest  given  to  them,  and  therefore  not  being  repugnant  to  any 
legal  incident  belonging  to  an  estate,  the  provisions  against  such 
alienations  were  adjudged  to  be  .obligatory.  But  where  the 
bequest  is  of  an  interest  for  life  to  a  man,  (and  it  is  immatmal 
whether  directly  to  or  m  trust  for  him),  and  the  testator  dedares 
his  intention  that  the  subject  so  given  shall  be  to  the  separate 
use  of  the  legatee,  and  not  be  assignable  by  him  in  anticipatioo 
or  otherwise,  and  there  is  no  limitation  over  upon  an  alienation. 
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the  intended  restriction  being  repugnant  to  the  Jus  disponendi    or  perform- 
legally  incident  to  the  estate  is.  void.     Consequently  neither  the 


ance. 


voluntary  disposition  of  the  life  interest  by  the  legatee,  nor  the     Subspoent 
legal  disposition  of  it  in  bankruptcy,  will  determine  that  interest; 
but  in  the  one  case  the  particular  assignee,  and  in  the  other,  the 
assignee  under  the  commission,  will  be  entitled  to  the  life  estate. 

Thus  in  Brandon  v.  Robinson  {e\  the  testator,  after  devising  Instance  of 
his  real  and  personal  estates  to  trustees,  to  sell  and  divide  among  ^^^^^nk- 
his  children,  who  were  to  take  vested  interests,  at  twenty-one,  "V«y  <jf  |eg»- 
directed  the  share  of  his  son  Thomas  Goom  to  be  laid  out  in  the  «  forfeiture. 
funds,  in  the  names  of  the  trustees,  during  the  life  of  Thomas^ 
and  the  dividends,  as  they  became  due,  to  be  paid  from  time  to 
time  into  his  own  hands  or  upon  his  proper  order  and  receipt, 
subscribed  with  his  own  hand,  to  the  intent  that  they  should  not 
be  grantable,  transferrable,  or  otherwise  assignable,  by  way  of 
anticipation  of  any  unreceived  payment,  or  any  part  of  it;  and 
that,  upon  the  death  of  Thomas^  the  principal  with  the  dividends 
should  be  paid  to  such  persons  as  would  be  entitled  to  Thomases 
personal  estate,  as  if  the  share  had  formed  part  of  it,  and  he  had 
died  intestate.  Thomas^  having  survived  the  testator  and  attained 
twenty-one,  became  a  bankrupt  His  assignee  claimed  the  divi- 
dends upon  the  share  whicb  should*  accrue  during  the  life  of 
Thomas^  upon  the  ground  that  the  trust  of  the  dividends  having 
been  declared  in  favour  of  Thomas  for  life,  the  restraint  of  alien- 
ation was  repugnant  to  his  interest,  and  therefore  void.  Lord 
Eldon,  being  of  that  opinion,  overruled  a  general  demurrer  of  the 
trustees  to  the  bill  of  the  assignee. 

It  is  apparent  in  the  last  case,  that  the  testator  intended  his 
son  Thomas  to  take  an  estate  for  Ufe.  There  was  no  declaration 
that  his  estate  should  cease  upon  alienation,  to  show  that  such 
event  was  meant  to  be  a  period  short  of  a  life  interest,  at  which 
the  bequest  was  determinable,  as  in  Dommett  v.  Bedford  before 
stated  if)  ;  nor  was  there  any  limitation  over  upon  parting  with 
it,  as  in  the  preceding  authorities.  But  the  case  was  a  simple 
trust  for  S/e,  adopted  with  a  declaration  that  the  legatee  should 
not  dispose  of  his  interest,  which  was  a  requisition  repugnant  to 
the  estate,  and  consequently  ineffectual 

It  appears  to  be  the  result  of  a  long  train  of  later  authorities 
(in  some  measure  qualifying  the  observations  of  Mr.  Roper,  in  the 
paragraph  preceding  the  case  of  Brandon  v.  R6binson\  that  where 


(f)  18  Ves.  429.  (/)  Ante,  p.  788, 
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Of  perform-    property  is  given  to  A.  for  life,  with  a  proviso  condition  or 
limitation   to  determine  his  life  interest  in  the  event  of  hw 


ance 


Subie^uent  alienating  or  becoming  bankrupt,  and  there  is  a  char  gift  aoer 
COD  itioDi.  ^ufJQg  ^/s  life  tQ  other  persons,  in  that  case  the  proviso  con- 
dition or  limitation  is  valid  against  the  assignee  or  creditor  of 
A.  (g).  But  where  the  limitation  over  is  substantially  a  pro- 
vision for  A-f  whether  through  the  instrumentality  of  a  discie- 
tionary  power  in  trustees  or  otherwise,  it  will  be  invalid,  and  the 
assignee  or  creditor  of  A.  will  be  entitled  during  his  life  (A). 
The  same  rule  holds  as  to  ^.'s  share,  where  the  gift  over  is  sub- 
stantially for  the  benefit  of  him,  jointly  with  other  persons;  for 
there  his  share  will  belong  to  his  assignee  or  creditor  (t).  And 
it  would  seem  in  the  latter  case,  immaterial  'whether  the  form  of 
the  gift  be  to  A.  until  alienation,  &c.,  or  to  him  ibr  life,  with 
a  determining  proviso.  But  in  Godden  v.  Crawhunt  (J\  a  case 
resembling  Bippon  v.  Nortony  Sir  L.  Shadwetty  V.  C,  considered 
that  the  trust  for  the  benefit  of  the  bankrupt,  his  wife  and 
children,  was  to  be  applied  for  the  benefit  of  all  parties  collec- 
tively and  not  distributively,  so  that  the  assignee  was  not 
entitled  to  the  bankrupt's  share  (A).  The  case  of  Bippon  v. 
Nartarif  is  distinguishable  firom  Twopenny  v.  Peyton  (/). 

In  the  cases  cited  in  the  note  (m)^  the  question  was,  whether 
in  the  events  which  happened  there  was  a  forfeiture  of  the  life 
estate. 

A  fiirther  exception  to  the  rule  against  restraints  upon  alien- 
ation, has  been  allowed  in  the  case  of  married  women  (n);  and 
it  is  now  settled,  after  much  fluctuation  of  opinion  and  repeated 
discussion,  that  the  clause  restraining  alienation  and  the  trust  for 
separate  use,  are  equally  valid  in  tlieir  inception,  whether  the 
feme  cestui  que  trust  be  sole  or  coverte,  when  the  instrument  by 


(g)  Lewes  v.  Lewes^  6  Sim.  S04 ; 
Brandon  v.  AsktoUf  2  Yo.  &  ColL 

(C),  24. 

(A)  Piercy  v.  Roberts,  1  Myl.  & 
E.  4 ;  Snotrdon  v.  Dales,  6  Sim.  524; 
Younghusband  y.  Oisbome,  I  Coll. 
(C),  400. 

(0  Rippon  V.  Norton,  2  Beav.  63 ; 
Page  Y.  Way,  3  lb.  80 ;  Kearsley  y. 
Woodcock,  3  Hare,  185;  Lord  y. 
Bwm,  2  Yo.  &  Coll.  (C),  98. 

0')  10  Sim.  642. 

(A)  And  see  per  Wigram,  V.  C, 
in  Kearsley  y.  Woodcock,  ubi  sup,. 


and  Wetherdl  y.  WUson,  1  Keenc, 
80. 

(0  10  Sim.  487. 

(to)  Shee  y.  Hale,  13  Ves.  404  ; 
Cooper  y.  Wyatt,  5  Mad.  482 ;  Lear 
y.  Legett,  2  Sim.  479 ;  Pym  y.  Lock- 
yer,  12  lb.  394 ;  ChurMB  v.  Marh, 
I  CoU.  (C),  441. 

(a)  See  Miss  Watson^s  case,  18 
Ves.  434 ;  Cooper  y.  Wyatt,  supra, 
p.  790;  Parkes  y.  White,  11  Ves. 
221,  per  Lord  Eldon;  Sockett  y. 
Wray,  4  Bro.  C.  C.  483 ;  Jackson  y. 
Hobhouse,  2  Mcr.  487. 
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which  they  are  created  comes  into  operation:  that  practically    OfperftMm. 
their  protective  provisions  have  operation  only  during  the  cover-        *°*^ 
tare  of  the  cestui  que  trusty  neither  clause  having  any  efficacy     ^^uo"^ 
while  the  donee  is  single ;  but  that  they  will  revive  upon  a  sub- 
sequent marriage,  if  nothing  is  done,  beyond  the  mere  act  of  the 
marriage  to  alter  the  original  trust  (o> 

We  shall  next  consider  the  necessity  of  observing — 

C. — Conditions   not   to   dispute   the   validity  of  wills  and  Conditions  nnt 

to  dispute  Wills, 

testaments.  &o. ; 

When  l^acies  are  given  to  persons  upon  conditions  not  to 
dispute  the  validity  of,  or  the  dispositions  in  wills  or  testaments^ 
the  conditions  are  not  in  general  obligatory,  but  only  in  terrorem,  in  urrortm. 
If  therefore  there  exiist  probabiUs  causa  UHgandiy  the  non-observ- 
ance of  the  conditions  will  not  be  forfeitures  (p).  The  reason 
seems  to  be  this ;  a  Court  of  Equity  does  not  consider  that  the 
testator  meant  such  a  clause  to  determine  his  bounty,  if  the 
l^stee  resorted  to  such  a  tribunal  to  ascertain  doubtful  rights 
imder  the  will,  or  how  &r  his  other  interests  might  be  a£Pected 
by  it;  but  merely  to  guard  against  vexatious  litigation. 

But  when  the  acquiescence  of  the  legatee  appears  to  be  a  Except  when 
material  ingredient  in  the  gift,  which  is  made  to  ddermine  upon  a^ngcr  m>oo 
his  controverting  the  will  or  any  of  its  provisions,  and  in  either  of  «  breach ; 
those  events  the  legacy  is  given  over  to  another  person,  the 
restriction  no  longer  continues  a  condition  in  terrorem^  but  assumes 
the  character  of  a  conHtianal  Undtatian.    The  bequest  is  only 
quausque^  the  l^^tee   shall   refrain  from  disturbing  the  will; 
and,  if  he  controvert  it,  his  interest  will  cease  and  pass  to  the 
other  legatee.    As  an  example  of  this : 

In  Cleaver  v.  SpurUng  {q\  a  freeman  oi  London,  afler  noticing 
in  his  will  that  he  had  advanced  his  only  daughter  in  marriage, 
gave  to  her  Z5L  provided  if  she  or  her  husband  refused  after  his 
death  to  give  a  release  to  hb  executors  {r\  or  should  in  anywise 
trouble  or  disturb  them  upon  any  claim  or  pretence  by  virtue  of 
the  custom  of  London^  the  legacy  should  go  over  to  the  children 


(o)  TuUett  Y.  Armstrongs  I  Beav. 
1,  4,  Mjl.  &  C.  877,  and  the  cases 
there  cited ;  Barton  y.  Briscoe^  Jac. 
603 ;  Newton  y.  Reid,  4  Russ.  141 ; 
Woodmeston  v.  Walker^  2  Rubs.  &  M. 
197 ;  Jones  y.  Salter,  lb.  208 ;  Broum 
v.  Pococft,  lb.  210 ;  Maesey  y.  Parker, 
2  Myl.  &  K.  174 ;  Davies  v.  Thor- 
neycroft,  6  81m.  420 ;  Malin  v.  Hobhe, 
2  Yo.  &  Coll.  (C),  317 ;  Malcolm  v. 


O'CaUaghtm^  4  MjL  &  K.  899 ;  Bag- 
geU  v.  Meux,  1  Coll.  (C),  138; 
Broum  y.  Bamford,  1  Phil.  620,  re- 
yersing  the  decision  of  Sir  Z.  Shad' 
well,  11  Sim.  127. 

(j>)  Powell Y. Morgan,  2  yem,90; 
Morris  y.  Burroughs,  1  Atk.  404 ; 
Loyd  V.  SpiOet,  3  P.  Wms.  344. 

(q)  2  P.  Wms,  526- 

(r)  Fttif  awfe,  p.  768. 
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but  sucbatimu 
tation  over  to 
executora  in- 
rjfficient. 


Gm/r^,  if  le- 
gacy be  <//- 
reeted  to  fall 
into  residue 
which  is  be- 
queathed. 


of  his  deceased  youngest  daughter.  The  daughter  and  her 
husband  claimed  bj  the  custom  in  opposition  to  the  will, 
but  it  was  insisted,  that  as  the  legacy  was  given  over  in  the  event 
of  the  legatee  or  her  husband  making  any  claim,  or  distuibiog 
the  executors  under  pretence  of  the  custom,  a  right  became 
vested  in  the  legatees  over  by  the  claim  that  had  been  made, 
which  a  Court  of  Equity  would  not  devest ;  and  so  the  MasUr 
of  the  Bolls  determined. 

I^  however,  the  limitation  over  u})on  disputing  or  claiming 
against  the  will  have  none  other  effect  than  what  the  law  would 
produce,  if  the  express  disposition  had  been  omitted,  the  con- 
dition will  be  in  terrorem  only.  So  that  if  a  l^acy,  to  which 
such  a  condition  is  annexed,  instead  of  being  given  to  a  gtrcmgety 
be  limited  over  to  his  executors^  who  would  be  entitled  to  receive 
it  as  part  of  his  assets,  without  any  such  particular  direction,  the 
testator  will  be  considered  as  meaning  no  more  by  the  declaration 
than  if  he  had  said  nothing  upon  the  subject;  and  then  the 
bequest  &lls  within  the  rule  of  construction  before  mentioned,  in 
regard  to  conditions  in  terrorem  («).  But  if  the  testator  dbtet 
the  legacy  to  &U  into  the  residue  upon  a  breach  of  the  condition, 
and  dispose  of  that  fund,  the  residuary  legatee  will  be  a  particular 
legatee  of  the  individual  legacy,  and  as  such  be  entitled  to  it  if 
the  condition  be  broken  (t). 

In  Cook  V.  Turner  {tt)^  the  testator  after  giving  to  his  only 
daughter  and  heiress-at-law  certain  benefits  out  of  his  real  estate, 
revoked  them,  and  gave  the  estates  over,  in  case  his  daughter 
should  dispute  his  will,  or  his  competency  to  make  it,  or  should 
refuse  to  confirm  it,  when  required  by  his  executors.  The 
daughter  refused  to  confirm  the  will ;  and  a  suit  being  instituted 
to  establish  the  will,  the  daughter  and  her  husband  disputed  its 
validity,  and  the  competency  of  her  father  to  make  it.  Upon  a 
case  sent  for  the  opinion  of  the  Court  of  Elxchequer,  the  Barons 
held  the  clause  of  revocation  valid,  and  not  contrary  to  the  policy 
of  the  law  (as  was  contended  on  behalf  of  the  daughter]^  that 
the  gift  over  took  effect,  and  that  the  benefits  given  by  the 
will  to  the  daughter  were  forfeited  by  the  events  which  had 
transpired. 

D. — Where  the  time  of  payment  of  a  legacy  and  the  condition 
to  devest  it  are  inconsistent 


(«)  Cage  V.  RusseUy  2  Ventr.  952.      llS^et  infroy  sub-sect.  3,  (A.  6). 
(0  VideLkydy,BnpUon,3Uenr.         (H)  14  Sim.  493. 
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When  a  certain  and  determinate  period  is  appointed  for  the '  Ferfemuuice. 
payment  of  a  legacy,  and  it  is  given  over  upon  the  happening  of     Subsequent 
a  contingent  event,  consistency  requires  that  the  devesting  clause     conditions. 
should  be  confined  within  the  time  when  the  legacy  is  payable ;  Contingeocjto 
for,  as  the  legatee  is  entitled  to  the  fund,  upon  the  arrival  of  the  confined  wltbm 
period  fixed  for  its  payment,  and  may  spend  it  as  his  own,  if  *«.*»»«  fi««d 
the  contingent  event  afterwards  happen,  it  is  ineffectual.     So  that, 
if  a  legacy  were  given  to  B.  to  be  paid  within  six  months  after  the 
death  of  the  testator,  and  it  was  declared  in  another  part  of  the 
will,  that  if  B.  died  before  twenty-one,  the  legacy  should  go  over 
to  C ;  the  contingency  of  B.  dying  under  twenty-one  would 
be   restricted  to   the  period  of  six  months  after  the  testator's 
deatL     Hence  it  follows,  that  if  ^.  survived  the  six  months  he 
would  be  entitled  to  the  legacy,  although  he  might  die  under  the 
age  of  twenty-one.     An  instance  of  this  occurred  in  the  following 
case: 

In  Cknt  V.  Bridges  {u\  Mr.  Bridges  bequeathed  to  his  two 
youngest  daughters  600iL  a  piece,  to  be  paid  within  six  months 
after  his  decease,  declaring,  that  if  both  or  either  of  them  died 
under  twenty-one,  he  gave,  so  far  as  he  might  by  law,  their  or 
her  portions  or  portion  to  the  persons  named  in  the  will.  Mar^ 
garethurmed  the  six  months,  and  received  her  legacy;  but  died 
under  twenty-one,  having  by  will  disposed  of  her  personal  estate, 
llie  question  was  between  the  persons  claiming  under  her  dis- 
position, and  those  claiming  under  the  limitation  over  in  the  will 
of  Mr.  Bridges  ;  and  it  was  decided  in  favour  of  the  former^  upon 
the  principle  before  stated. 

The  legality  of  conditions  in  restraint  of  marriage  was  con- 
sidered in  the  first  section.  It  is  now  proposed  to  ascertain,  with 
as  much  certainty  as  the  cases  allow, — 

3.  When  conditions  m  restraint  of  marriage  will  and  will  not 
be  considered  as  effectually  performed,  and  when  the  performance 
is  become  unnecessary ;  commencing  with — 

• 

A.— Conditions  requiring  marriages  with  consent 

It  appears  fix>m  the  authorities  stated  in  the  beginning  of  this  Of  performance 
section,  that  where  conditions  are  precedent,  they  ought  to  be  ^^**^°^ " 
fully  performed ;  and  that  the  questions  in  those  cases,  where  the  marriage, 
terms  have  not 'been  literally  pursued,  are,  whether  the  conditions 
be  substantially  executed  within  the  intent  and  meamng  of  the 


(«)  Finch*8  Rep.  26. 
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or  conditions 
in  restrairit  of 
marriage. 


Performtnoe.  persoDS  imposing  them.  So  it  is  in  instances  of  conditions 
requiring  marriages  with  consent  of  executors  or  trustees^  &c 
previously  to  the  vesting  of  the  legacies.  The  rule  of  construc- 
tion is  the  samC)  vehere  the  like  conditions  are  svbteqyenty  with  a 
Undtatum  over,  upon  non-compliance  with  their  terms.  For  the 
Court  does  not  relieve  against  nan-^peffarmancef  but  merely  deter- 
mines whether  the  conditions  have  not  been  in  gubskmee  per- 
formed, so  as  to  answer  the  views  and  intentions  of  testatorsi 
though  not  according  to  the  kiter.  We  shall  endeavour  to  extract 
general  principles  applicable  to  these  subjects,  and  then  notice 
excepted  cases,  with  the  reasons  for  the  exceptions. 


Consent  orast 
be  had  at  or 
before  mar- 
riage; 


although  the 
word  ''appro* 
bation**  be  alio 
nsed. 


(A.  l.)—At  what  time  consent  ought  to  be  given. 

As  a  general  rule,  it  may  be  stated,  that  when  the  consent  of 
executors  or  trustees,  or  the  major  number  of  them,  is  required 
to  the  marriages  of  legatees,  it  must  be  obtained  before  or  of  the 
times  of  the  marriages.  For  suppose  the  condition  to  be  prece^ 
dentf  as  the  legacy,  if  at  all,  was  to  vest  upon  marriage^  if  the 
consent  be  not  obtained  at  that  period,  an  approbation  afterwards 
cannot  be  effectual  to  vest  the  legacy,  since  the  testator  has 
declared  that  the  period  for  vesting  is  moariage ;  provided  the 
previous  assent  of  his  executors  or  trustees  was  procured.  So 
also,  if  the  condition  be  subsequent,  with  a  Umitaiian  over  of  the 
legacy  upon  a  breach  of  it.  Because  a  consent  after  marriage 
can  never  have  the  effect  of  devesting  an  interest  become  vested 
in  other  persons,  upon  a  marriage  without  consent.  For  these 
reasons  Lord  Hardwicke  acknowledged,  in  Beynish  v.  Martin  {v), 
that,  as  the  testator's  daughter  married  without  the  consent  of 
the  trustees,  their  subsequent  approbation  vras  immaterial,  *' be- 
cause (as  he  observed)  no  subsequent  approbation  could  amount 
to  a  performance  of  the  condition,  nor  dispense  with  'a  breach  of 
it." 

In  Malcolm  v.  CfCaUaghan  (w),  Mr.  Stapford  bequeathed  to 
his  daughter  Christian  2,00021  payable  on  theday  of  her  marriage, 
provided  it  took  place  with  the  consent  and  approbation  of  his 
two  executors,  or  the  survivor  of  them,  his  executors  or  admini»- 
tnitors,  with  a  limitation  over  of  the  legacy  to  another  daughter, 
Etizabetk,  if  Christian  married  without  such  consent.  The 
testator  added  a  codicil,  by  which  he  limited  over  the  legacy  if 


(v)  3  Atk.  331,  and  see  Lord 
JEldon^s  obsenrations .  in  Clarke  v. 
Parker^  19  Ves.  21 ;  see  also  Long  v.- 


RicketU,  2  Sim.  &  Stu.  179. 
(w)  2  Mad.  349. 
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CkristUm  died  under  the  age  of  twenty-five,  or  married  without    Perfonnuce. 
such  consent  as  aforesaid ;  but  there  was  no  direction  for  payment  of  eqnduioos 
of  the  money  to  her  at  that  aire.     Christian  married  without  the  *"  wrtraint  of 

''  ^  ,  marriage. . 

consent  of  the  executors,  who  approved  of  it  afterwards  and  be- 
came trustees  in  her  marriage  settlement  She  attained  the  age 
of  twenty-five :  and  Sir  Thomas  Plumer,  then  V.  C,  determined 
the  following  points :  1.  That  marriage  with  consent  was  a  con- 
dition preceekiU ;  and  therefore  necessary  to  be  performed  before 
the  legacy  became  payable :  2.  That  a  consent  subsequent  to 
the  marriage  did  not  satisfy  the  words  of  the  will :  and,  lastly, 
that  marrii^  without  consent  being  one  of  the  two  events  upon 
which  the  limitation  over  was  to  take  place,  and  had  happened, 
although  the  other  was  defeated  by  Christianas  attaining  twenty- 
five,  yet  the  executory  bequest  over  was  absolute,  for  Christianas 
attaining  that  age  could  impart  no  right  to  her  in  the  legacy, 
since  it  was  not  given  to  her  at  that  period  (or),  or  upon  any 
otlier  event  than  marriage  with  consent 

The  last  case  is  a  determination  that  the  expressions  ''  con* 
sent"  and ''  approbation*'  are  to  be  considered  of  the  same  import; 
and  it  is  not  a  little  surprising,  that  a  decision  should  be  found 
acknowledging  a  distinction  between  them  in  regard  to  the  present 
subject 

In  Burkton  v.  Humphrey  (y),  the  trust  of  real  and  personal 
estates  was  declared  in  &your  of  the  testator's  daughter,  if  she 
married  with  the  consent  and  approbation  of  his  trustee,  testified 
in  writing;  but  if  she  married  without  such  consent  or  approbar 
tion,  or  died  unnuuried,  the  property  was  devised  oven  The 
daughter  married  soon  after  the  testator's  death, .  not  having 
previously  made  any  application  to  the  trustee  for  his  consent. 
He,  however,  about  elevett  months  afterwards,  gave  his  approba" 
Hon  in  writing,  expressing  his  beUef  at  the  same  time  that  he 
should  have  consented  before  the  marriage,  if  he  had  been  applied 
to  for  the  purpose.  Lord  Hardmcke  determined,  with  respect 
to  the  personal  fund^  that  the  condition  was  performed  by  the 
subsequent  approbation  of  the  trustee. 

In  the  above  case.  Lord  Hardwicke  endeavoured  to  distinguish 
between  the  sense  of  the  words  *' consent"  and  '* approbation;" 
and  he  held,  after  a  severe  struggle,  that  although  the  terins 
of  the  condition,  upon  which  the  bequest  was  made,  joined 
the  words  "  consent"  and  "  approbation"  by  the  copulative  **  and," 

(z)  A  circumstance  distinguishing      y.  Payne^  stated  ante,  p.  775. 
the  present  case  from  that  of  Randal         (y)  Ambl.  256. 
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PeHbimanoe.  whence  it  might  be  supposed  that  each  word  might  have  been 
OfooQditions  used  in  the  same  sense,  yet  as  the  limitation  OTer  was  in  the 
io  rescnint  of  disjunctive,  I.  e,  upon  marriage  without  consent  or  approbation 
of  the  trustees,  his  Lordship  said  he  vxntU  adopt  the  latter  clause 
instead  of  the  former.  It  can  be  scarcely  doubted,  that  his 
Lordship's  decision  was  cctntrary  to  the  intention  of  the  testator; 
for  it  is  clear,  fix>m  the  terms  of  the  devise,  that  he  uaed  the 
words  '*  consent''  amd  ^^  approbation"  in  the  same  sense.  The 
tnarriage  of  the  daughter  was  the  event  upon  which  the  deviK 
was  made  to  her ;  and  that  it  might  not  be  an  imprudent  one, 
the  testator  directed  it  to  be  had  with  the  consent  omf  approba- 
tion of  his  trustee.  That  consent  and  approbation,  in  order  to 
answer  the  end  in  view,  must  necessarily  have  been  intended  by 
the  testator  to  precede  the  marriage:  and  Lord  Hardmcki^ 
criticism  on  the  clause  fimiting  over  the  devise,  seems'  to  have 
had  no  other  effect  than  to  impute  to  the  testator  an  intentioQ 
which  never  entered  into  his  mind.  Compassion  for  the  dauber 
appears  to  have  influenced  his  Lordship^  and  to  have  warped  bis 
better  judgment,  against  which  he  effectually  struggled  in  making 
his  decree.  A  decree  which  authorizes  this  unreasonable  pro- 
position,  that  if  consent  or  approbation,  after  the  marriage  had* 
been  solemnized  eleven  months,  be  sufficient,  it  must  equally  be 
so  at  any  time  during  the  life  of  the  trustee.  During  all  which 
time,  the  question,  whether  the  marriage  was  solemnized  in 
conformity  with  the  condition  would  necessarily  continue  in 
uncertainty  {zy, 

Having  shown  at  what  period  consent  to  the  marriage  ou^t  to 
be  given,  we  shall  now  proceed  to  consider — 
Of  the  fMTMM        (A.  2.)— From  what  persons  the  required  assent  ought  to  be 

•cnt  muit  be     obtamed. 

obtained;  The  confidence  reposed  in  individuals  by  testators,  whether 

relatives  or  strangers,  to  decide  upon  the  propriety  of  the  mar- 
riages of  their  children,  is  a  personal  trust  (aX  and  must  there- 
fore be  strictly  pursued  in  the  performance.  It  resembles  leasing 
powers  and  powers  of  sale  (J>y  Hence,  if  the  consent  of  two  or 
more  persons  be  required  to  the  marriage  of  a  legatee,  die  assent 
of  all  of  them  (if  living)  must,  in  general,  be  obtained,  unless  the 
testator  have  expressly  declared  the  approbation  of  the  nuyority  to 
be  sufficient  In  Clarke  v.  Parker  (c^  Lord  Elion  said^  *<  there 
'    ■  ~ 

(z)  See  19  Ves.  21.  Husband  and  Wife,"  1  Vol.  p.  116. 

(a)  2  Dowl.  ParL  Ca.  89.  (c)  19  Ves.  17. 

(6)  Sea  3  East,  410,  and  *"  Law  of 
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is  no  case  in  which  it  has  been  holden,  that  the  consent  o{  three    Peiformuioei. 
trustees  being  required,  that  consent,  which,  if  there  were  only  of  conditions 
two,  would  have  been  quite  sufiScient,  would  do ;  the  third  not  "*  "ftrwiit  of 
having  been  at  all  consulted.     There  was  a  discretion  in  the  third, 
as  well  as  in  the  others ;  and  there  is  no  authority,  that,  if  the 
consent  o(  three  be  required,  a  marriage  with  consent  oitwo  only 
is  that  which  the  will  has  prescribed." 

Contrary  to  this,  Mr.  Atkym^  in  his  report  of  Lord  Chief  i>ictuM  as- 
Baron  Comyii^  judgment  in  the  case  of  Harvey  v.  AeUm  (d!),  •  ^ElikyM  to 
imputes  to  him  a  dictum^  that  the  "  consent  of  the  major  part  of  ^'JJLi^'  ^* 
the  trustees"  is  sufficient    But  in  Clarh  v.  Pitrker,  Lord  JEIdon 
expressed  his  belief  that  no  such  dictum  ever  fell  from  the  Chief 
Bsffon  (e);  since,  in  his  reports  (/),  (his  own  publication  of  his 
aigument  upon  the  advice  given  by  him  to  Lord  Hanlwickei)  as 
also  in  a  manuscript  note  which  Lord  JEUan  had  seen,  no  such 
passage  was  to  be  found. 

The  strictness  of  the  rules  of  the  common  law  relative  to 
conditions  precedent,  is  not,  however,  applicable  to  legacies.  Th]3 
anomaly  is  produced  from  the  adoption  of  the  Civil  law  in  the 
construction  of  personal  bequests  to  a  certain  extent;  according 
to  which,  where  the  condition  is  precedent,  it  is  conadered  to  be 
performed  within  the  meaning  of  the  testator,  if  executed  cypres 
when  the  whole  cannot  be  literaUy  fiilfilled  from  unavoidable 
orcumstances  (g).  The  principle  is  the  presumption  of  the 
testator  not  requiring  the  performance  of  impossibilities,  and  that 
his  intention  will  be  substantially  carried  into  effect,  by  permit-? 
ting  it  to  be  executed  so  fiir  as  it  can  be  done.  Whereas,  by  the 
common  law,  as  before  shown  (A),  if  a  precedent  condition  can- 
not be  literally  performed,  no  matter  from  what  cause,  the  in- 
terest, to  arise  upon  the  performance  only,  will  nevier  vest  The 
sole  questions  asked  by  that  law,  are,  Does  the  devisee  answer 
the  description  of  the  devise?  Has  he  fulfilled  all  its  conditions? 
It  does  not  speculate  upon  the  intention.  Hence,  so  far  as  the 
civil  law  is  followed  in  the  construction  of  personal  bequests, 
the  rule  of  the  common  law  is  superseded;  consequently,  pre- 
cedent conditions,  requiring  marriages  with  consent  if  substanr' 
Oidfy  complied  with,  when  they  cannot  be  executed  according 
to  the  letter^  will  be  considered  as  sufficiently  performed  to 


(d)  1  Atk.  375.  (g)  Swinb.  pt.  4,  sect.  vni. ;   4 

(e)  19  Yes.  15,  24.  Bro.  C.  C.  328. 
(/)  Com.  726.  (A)  Ante,  p.  754. 
VOL.  I.  P  P  F 


802  Of  Legaciea  [Ch.  xra. 

Perfomtnoe.  entitle  the  l^ate^  to  the  legacy.     It  foIloWfl^  ftom  theae  ob- 

OfoundHions      SeTKatiOM — 

in  raetraiDt  of       That,  if  a  precedent  condition  require  the  consent  of  thrte 
trosteea  to  the  marriage  of  the  legatee^  and  one  of  them 


tbeiTdie"^  ^     ^^^  approbation  of  the  sunri?ora  preriously  to  the  marriage  will 
be  a  sufficient  compliance  with  the  condition.    For,  althoo^ 
the  testator  must  have  supposed  that  all  his  trustees  would  be 
living  at  the  time  of  the  legatee's  marriage,  or  he  would  not  have 
required  their  joint  consent,  yet  doubtless  he  could  not  mean, 
that  by  the  accident  of  the  deadi,  of  one  of  them,  his  bounty,  or, 
it  may  be,  his  obligation  as  a  paoent,  should  be  disappointed. 
It  may  be  reasonably  presumed,  that  if  the  possibility  of  one 
of  the  trustees  dying  before  it  was  necessary  to  oonsult  him 
on  the  marriage,  had  occurred  to  the  testator,  he  would  have 
expressly  empowered  the  survivors  to  consent  or  disapproYO  of  it: 
and  since  a  prudent  connection  was  the  essence  of  the  condition, 
and  the  object  was  attunable  in  securing  it  by  tbe   previous 
in  which  erent  Consent  of^the  two  trustees,  the  case  seems  to  fidl  under  the 
ofth^ ro^wi  «3Kception  in  the  Civil  Law  to  a  strict  performance  of  the  coo- 
will  be  suffi.     dition ;  viz.  when  a  testator  appears  to  have  more  regard  to  the 
^^°  '  endf  than  to  the  means  prescribed  for  its  attainment  (t). 

We  must,  however,  be  carefiil  to  distinguish  between  con- 
ditions precedent  and  subsequent  For,  when  the  condition  is 
when  the  con.  snbsequent^  and  marriage  without  the  joint  consent  of  twojor 
^  M/ thel^^e  ^^'^  trustees  or  executors  is.  made  the  eowtingeneg  upon  whidi 
accident  ex.  a  legacy  is  to  be  deoeetedf  and  to  go  over  to  another  perBOO, 
f^nuc^ii  ^°>  ^^'  ^7  ^^  death  of  one  or  all  of  them,  it  is  impossible  to 
^oto.  perform  the  condition  UteraJbf^  the  legatee  will  be  excused  from 

performance  altogether,  upon  the  principle  before  stated  (J)^  that 
subsequent  conditions  to  devest  estates  are  construed  widi  great 
strictness.  Consequently,  if  the  terms  of  it  oannot  be  peifoniied, 
in  each  and  every  particular,  the  whole  condition  becomea  void 
and  the  interest  of  the  legatee  absolute.  The  following  are 
authorities  upon  this  subject : 

In  Rjftan  v.  Bury  {h\  the  testator  gave  his  residuaiy  personal 
estate  to  Jane  Stylee^  provided  she  married  with  the  consent  ef 
his  two  executors;  but  if  she  married  without  it,  he  gave  the 


(0  Swinb.  pt.  4,  sect,  vn.,  art.  4,  ▼.  SuffM,  1  Bro.  C.  C.  528,  ed.  bj 

and  see  19  Yes.  16.  Belt,  also  Knighty.  Camenmy  14 Yes. 

O*)  Ante,  p.  618,  783.  889. 
(A)  2  P.  Wms.  626,  and  see  Jonee 
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residue  to  A,B»    One  of  the  executors  died,  and  Jane  after-    Perfonnanoe. 
wards  married  without  the  consent  of  the  survivor^  upon  which  of  cooditioDs 
A.  B.  claimed  the  property :   but  the  Magkr  of  the  Bolb,  after  '»  "^traint  of 
declaring  his  opinion  that  the  condition  was  subsequent,  upon 
the  presumed  intent  of  the  testator  not  to  keep  his  rtriduary 
estate  in  contingency  during  an  indefinite  period,  which  might 
have  been  for  twenty  or  thirty  years  if  the  condition  were  prece^ 
dmi,  determined  that  JaiM  took  a  vested  interest  immediately 
upon  the  death  of  the  testator,  defeasible  upon  her  marriage 
without  the  joint  consent  of  the  executors ;  a  condition,  which 
having  become  impossible  by  the  death  of  one  of  them,  her  qua- 
lified interest  became  absolute.     His  Honor  therefore  dismissed 
the  claim  of  ^.  ^. 

In  the  next  case,  aU  the  executors  died  before  the  marriage  of 
the  legatee,  and  the  decision  was  similar  to  the  last  authority. 

In  GntyAm  v.  IBekt  (/),  Mr.  Oraydon  bequeathed  to  his  only  So  if  all  the  ex- 
daughter  Martfj  1,000L  to  be  paid  at  twenty-one,  or  on  the  day  before  the^mar- 
of  marriage,  which  should  first  happen,  provided  she  married  "*S^ 
with  the  consent  of  his  executors  (three  in  number);  but  if  she 
died  before  the  money  became  payable  on  the  aforesaid  condi- 
tions, he  gave  the  legacy  to  B.  and  C     Mary  married  under 
twenty*one,  but  all  the  executors  were  then  dead.     B^  and  C. 
claimed  the  1,0002.  under  the  limitation  over  to  them  upon  the 
marriage  oi  Mary  under  twenty-one,  without  consent:  but  Lord 
Hardwiehe  decided  against  the  claim,  upon  the  principle,  that 
the  condition  being  subsequent,  ot?.,  to  devest  the  legacy  in  the 
event  of  marriage  without  consent  before  twenty-one ;  as  the  act 
of  God  had  made  the  performance  impossible,  the  interest  of 
Mary  became  absolute* 

So  in  Aislabie  v.  Riee  (m),  determined  by  the  Court  of  Common 
JPUat  upon  a  case  out  of  Chancery ^  Mr.  Hatton  devised  his  estates 
and  mansion-house  with  various  articles  in  and  about  the  pre- 
mises, after  the  death  of  his  wife,  to  Hannah  Lilfy  for  life,  in 
caae  she  continued  unmarried,  remainder  after  her  decease  to 
such  persons  as  she  should  appoint  by  deed  or  will,  with  re- 
mainder, in  de&ult  of  appointment,  to  jiBce  and  Mary  IMly 
abeolntely  in  equal  shares.  But  if  HaxHoh  manried  during  the 
life  of  his  wife,  with  her  consent  and  approbation,  or  after  her 
death  with  the  consent  and  approbation  of  James  Tumey  and 
Thomas  lAOyy  or  of  the  survivor,  in  either  case  Hanjuzh  was  to 

(0  2  Atk.  16,  18. 

(m)  3  Mad.  256,  and  see  Orant  r,  Dyer^  2  Dow.  Pari.  Ca.  73,  S.  P. " 
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Performanoe.  eDJoj  the  property,  'Mn  the  same  manner  as  she  could  have 
Of  conditions'  ^o^^  1^  ^he  had  continued  single."  Hamuxh  married,  bat  not 
in  rettraint  of    un^l  James  Tumeu  and  Thomas  IMhj  and  the  testator^s  widow, 

marriage.  ^  ^' 

were  dead,  whose  consent  therefore  she  was  prevented  from 
^  obtaining ;  nevertheless  the  question  was,  whether  her  estate 
for  life  did  not  determine  by  her  marriage  without  that  coDsent? 
and  the  Judges  returned  the  following  certificate;  '<  We  are  of 
opinion  that  the  condition  was  iubtequeni;  and  that,  as  the  com- 
pliance with  it  was,  by  the  deaths  of  the  testator's  widow  and 
James  Tumey  and  Thomas  UUy  before  the  marriage  of  JETamiaA, 
become  impossible,  by  the  act  of  God,  her  estate  for  life  is 
become  absolute ;  also>  that  she  may  now  execute  the  power  of 
appointment  in  the  manner  and  form  directed  by  the  wiU." 
Where  the  Where  an  executor  sole  or  joint  renounces  the  executonhip 

anoexe/to^be   <>'  refuses  to  act  in  the  office  to  which  the  authority  to  assent 
office  of  execn-  jg  annexed,  and  the  legatee  whose  interest  is  to  be  devested,  and 

tor,  who  re-  •  ^         •  *  «  «   i 

BouDoca.  to  go  over  upon  mamage,  without  the  consent  of  the  renomic- 

ing  or  ncMi-acting  executor,  marries  without  obtaining  it,  the 
renunciation  or  refusal  to  act  of  the  executor  will  operate  as  a 
dispensation  with  the  condition,  and  absolve  the  legatee  from 
attempting  to  perform  it  tn  toto,  or  in  part,  as  the  case  may 
happen. 

In  the  case  of  Worihington  ▼•  Evans  {n\  TkcmoM  WortkmgimL 
the  fether,  by  his  will  made  in  November  1806^  after  giviag 
3,000/L  to  be  divided  by  his  executors  equally  among  all  the 
children  of  his  three  dmighters,  gave  to  his  executant  Demi 
Evans  and  Edward  Hegward,  their  executors,  administrators  and 
assigns,  his  household  goods  and  other  personal  estate  therein 
mentioned,  and  also  all  the  residue  of  his  personal  estate  after 
payment  of  his  debts,  upon  trust,  for  the  use  and  benefit  of  Ik 
son  (the  plaintifl^),  to  be  paid  and  transferred  to  him  as  soon  ss 
convenientiy  might  be  after  his  marriage,  with  the  interest  and 
produce  to  accrue  and  arise  in  the  mean  time,  upon  oonditioo» 
nevertheless,  that  such  marriage  should  be  with  the  conaent  of 
his,  the  testator^s,  trustees,  or  the  survivor  of  them,  first  had  and 
obtained  in  writing  under  his  ot  their  hand  or  hands;  and  after 
directing  his  trustees  to  cause  an  inventory  and  appraiBement  to 
be  made,  and  authorizing  tiiem  to  permit  the  plaintiff  to  ooatioue 
in  possession  of  a  certain  ferm  till  his  marriage ;  but  if  the  plaintiff 
should  marry  without  the  consent  of  the  trustees,  or  the  survivor 
of  them,  first  bad  and  obtained  in  writing  as  before,  mentionei^ 

(n)  I  Sim.  &  Sttt.  165. 
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or  in  case  he  should,  with  or  without  their  consent,  marry  J.  P.y  Perfonnanoe. 
or  anj  of  the  daughters  of  T.  P.,  then  that  the  plaintiff  should  ofconditmnt 
not  be  entitled  to  any  part  of  the  household  goods,  property  or  >»  restraint  of 
effects  bef(Mre  bequeathed  for  his  benefit;  and  he  directed  the 
trustees  or  the  survivor  of  them,  to  pay  the  sum  arising  from  the 
appraisement,  and  all  the  residue  of  his  personal  property,  among 
all  the  children  of  his  three  daughters,  in  equal  shares ;  and 
appointed  Daxnd  JSvans  and  Edward  Heyward  executors  of  his 
wilL  The  testator  died  in  1806 ;  David  Evans  alone  proved  the 
will,  and  alone  acted  in  the  execution  of  the  trusts ;  the  other 
executor  and  trustee,  Mr.  Heywardy  refused  to  act  in  any  manner 
in  the  trusts  of  the  will  Soon  after  the  testator^s  death  the 
plaintiff  formed  an  attachment  to  a  lady,  whom  he  afterwards 
married,  and  who  was  not  of  the  family  prohibited  by  the  testator. 
This  attachment  was  formed  and  a  trea^  of  marriage  entered  into 
with  the  approbation  of  Mr.  jEvans,  the  acting  executor  and  trustee. 
A  short  time  before  the  marriage,  the  ^untiff  applied  for  the 
consent  both  ^ Evans  and  Heyward,  and  the  solicitor  of  the  former 
prepared  an  instrument  in  the  form  of  a  deed  poll,  to  be  executed 
by  both  the  executors,  reciting  the  clause  in  the  wQl  and  the 
intended  marriage,  and  expressing  a  formal  consent  to  it  This 
instrument  was  duly  executed  by  Mr.  Evans';  but  Mr.  Heyuxxrdf 
though  he  expressed  his  perfect  consent  to  the  marriage,  declined 
execudng  the  instrument,  lest  he  should  thereby  be  considered  as 
taking  upon  himself  the  trusts  of  the  will.  On  the  xlay  preceding 
the  one  which  was  fixed  for  the  marriage,  the  plaintiff  wrote  the 
fidlowii^  letter  to  Mr.  Evans:  ''Dear  Sir, — Fearful  it  should 
have  slipped  your  memory,  I  have  taken  the  liberty  of  remind- 
ing you,  that  it  is  still  my  intention  to  be  married  to-morrow, 
when  I  expect  to  see  you  here,  and  call  on  Mr.  Heytoard  on  your 
road,  as  he  has  promised  me,  at  as  early  an  hour  as  you  may 
think  proper.''  On  the  same  day,  Mr.  Evans  wrote  in  reply, 
sayings  among  other  things,  **  I  will,  however,  be  as  early  to- 
morrow morning  as  I  possibly  can  at  Mr.  HeywardTsy  and  bring 
with  me  the  proper  consent,  done  right,  to  your  house,  which 
will  be  some  time  doix^."  ^  N.  B.  1  should  have  sent  your 
servant  home  sooner,  but  I  waited  for  Mr.  Thomas^  who  was 
from  home.  But  you  know  you  have  my  consent  to  marry  your 
courin,  Sarah  WinihingUmP  Mr.  Thomas  was  the  solicitor 
employed  by  Mr.  Evans  to  prepare  the  instrument  Early  in 
the  morning  of  the  day  on  which  these  letters  were  written,  Mr. 
Evans  called  on  Mr.  Heytoard,  and  produced  to  him  the  instru- 
ment in  question,  which  Heyward  read,  but  which  he  declined  to 
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Performaneo.   sigD,  oo  the  ground  that  it  might  be  considered  as  done  in  exe* 
cution  of  the  trusts  of  the  will,  in  which  he  refijsed  to  act    Mr. 
Evans  then  signed  the  instrument  himseli^  and  proceeded  to  the 
house  of  the  plaintifi;  where  he  found  that  the  mairiage  had  taken 
place  in  the  morning,  some  hours  before  his  arrival,  and  befare 
the  time  when  he  signed  the  instrument    It  was  uiged  oo  the 
part  of  the  plaintiff  that  the  consent  given  was  soflBcient,  that  the 
power  of  consent  was  entirely  annexed  to  the  office.  Sir  J.  Leaehf 
V.  C,  said,  *^  I  am  prepared  to  hold,  according  to  the  intimation 
of  Lord  Eldan^B  opinion,  in  Clarke  v.  Parker^  that  the  authority 
to  consent  is  here  annexed  to  the  office  of  trustee ;  and  like 
other  authorities  annexed  to  that  office,  vested  in  the  «ngle 
trustee  Who  acted.     The  letter  written  by  the  acting  trustee  the 
day  before  the  marriage,  must  be  conadered  as  a  sufficient  con- 
sent in  writing:  and  if  there  had  not  been  such  a  letter,  inaa- 
much  as  the  formal  consent  in  writing  would  have  been  executed 
by  him  but  for  the  accidental  delay  occasioned  by  the  other 
trustee,  and  not  from  any  change  of  purpose,  the  Court  would 
have  considered  his  consent  to  have  been  substantially  given, 
according  to  the  will ;  because  he  had  expressed  his  iidl  approfaa* 
tion  of  the  marriage,  and  only  did  not  sign  it  for  a  reason  penonal 
to  himself;"  and  for  these  reasons  his  Honor  decreed  in  finroar 
of  the  plaintiff. 

But  where  the  authority  to  consent  is  twt  annexed  to  the  affktf 
it  should  seem  that  the  renunciation  of  the  office  of  executor  or 


office. 


Where  tbe  au« 
tbority  is  per- 
sonal, and  not 

annexed  to  the  trustee  will  not  preclude  the  necesnty  of  obtaining  the  axtsent 

of  such  renouncing  executor  or  trustee.  This,  it  is  presumed, 
may  be  collected  ftom.  the  case  of  Graydon  v.  Graydon  (o)  a 
branch  of  the  case  of  Graydon  v.  JSSeks  (p)f  before  in  part  stated. 
The  case  is  ill  reported,  and,  at  first  sight,  would  seem  to 
authorize  the  conclusion,  that  the  forfeiture  of  the  daughtei^B 
l^acy  under  her  mother^s  will  was  occasioned  by  her  marriage 
without  the  consent  of  the  adtmnistratar  wkh  Ae  wiB  aawextd. 

In  that  case,  Mrs.  Graydon  bequeathed  all  her  wearing  apparel, 
&c.,  to  her  daughter  Jfary;  provided,  that  if  her  daughter  married 
before  the  age  of  twenty<one,  without  the  consent  and  approba- 
tion of  her  executor,  under  his  hand,  {ifUmng)  die  should  not  be 
entitled  to  the  legacy,  but  it  should  go  over  to  other  perwDs; 
and  appointed  her  son  sole  executor.  The  son  formally  renounced 
the  executorship,  and  administration  with  the  will  annexed  was 
granted  to  a  stranger.    Mary  married  under  twenty  one,  without 


(p)  2  Atk.  16, 19* 


(p)  Amie,  p.  808. 


Sect,  ii.]  upon  Conditicn.  807 

tbe  oonaent  either  of  h^  brother  or  the  administrator.    And  the   Performance. 
question  wa%  whether  by  the  manriage  of  Mcary  under  those  ofoondiuons 
circumstances,  she  had  not  incurred  a  forfeiture  of  the  legacy  ?  >"  ^^^^  of 
and  Lord  Hardmche  determined  in  the  affinnative ;  but  his 
reasons  are  very  shortly  and  obscurely  stated 

That  Lord  HarduAche  considered  an  administrator  with  the  Obeervatioos 
will  annexed,  a  person  equally  in  the  confidence  of  the  testatrix  ^Qt^^^j^y. 
with  the  executor  especially  appointed  by  her,  to  control  the  *»'▼.  Cnvrfw. 
marriage  of  her  daughter,  can  scarcely  be  credited  {qy    That 
she  had  no  such  person  in  view  at  the  date  of  her  will,  clearly 
appears  fit>m  the  terms  of  the  bequest.    The  only  consent  re- 
quired to  the  marriage  was  that  of  the  testatrix's  executor  (her 
son),  ifUinnff.    While  in  existence,  he  alone  was  to  exercise  the 
privil^^  in  preference  to  every  other  persoiL   He  was  living; 
a  circumstance,,  therefore,  necessarily  excluding  the  adminis- 
trator with  the  will  annexed  from  any  such  power  :  and,  if  he 
had  been  dead,  the  cases  before  stated  prove,  that  the  daughter 
was  not  under  any  obligation  to  solicit  the  administrator's  consent 
to  her  marriage.     So  that,  whether  the  son  was  living  or  dead  at 
the  time  of  his  sister's  marriage,  the  right  of  the  administrator 
to  be  consulted  on  the  subject  of  that  transaction  could  not  exist 
Hence,  Lord  Hardwicke^s  decision  may  with  reason  be  attributed 
to  the  daughter's  marrying  without  die  consent  of  her  brother: 
and  that  she  did  so,  may  be  inferred  firoin  his  observation^  that 
*^  the  power  of  assent  was  not  annexed  to  the  ofBce  of  executor, 
but  was  independent  of  the  rest  of  his  doty  as  executor."  Whence 
it  follows,  that  renunciation  of  the  office  did  not  determine  the 
son's  power  of  assenting  to  his  sister^s  marriage;  a  power,  which 
could  not  be  enjoyed  at  the  same  time,  both  by  him  and  the 
administrator.     For  these  reasons  it  is  apprehended,  that  the 
forfeiture,  declared  by  Lord  Harduricke^  was  in  consequence  of 
the  l^atee's  marriage,  without  the  consent  of  her  brother,  and 
not  of  the  administrator  with  the  will  annexed. 

Having  considered  the  persons,  whose  consent  to  the  marriages 
of  legatees  is  necessary.    The  next  consideration  will  be, 

(A.  3.) — What  will  be  a  sufficient  consent 

The  exercise  of  the  discretionary  power  of  assenting  to  the  What  consent 
marriages  of  legatees,  is  under  the  eye  and  control  of  a  (/ourt 
of  Equity.    It  will  not  sufier  that  power  to  be  abused,  but  will  ^  q^^  ^^ 
examine  into  the  conduct  and  motives  of  the  persons  entrusted  Equity. 

iq)  See  2  Dow.  Parl.Ca.  S9. 
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Performance,    with  that  discretion,  io  Older  to  ascertain,  whether  a  refusal  to 
or  conditions     consent  proceeded  from  vicioos,  corrupt  or  unreasonable  causes: 
in  restraint  of    ^  dangerous  assumption  of  power,  it  is  true,  but  which  the  Court 
has  nevertheless  alwajs  exercised  (f).   It  is  a  consequence  of  this 
jurisdiction,  that,  if  an  executor  or  trustee,  whose  assent  is  made 
a  necessary  preliminary  to  the  marriage  of  a  l^atee,  refuse  to 
execute  his  power,  the  Court  will  direct  one  of  its  Masters  to 
inquire  into  the  intended  marriage,  and  determine  upon  its 
propriety ;  with  directions  to  receive  proposals  for  a  setdement 
upon  the  legatee,  and  the  issue  of  the  marriage,  in  the  event  of 
the  marriage  being  found  suitable  (i), 
Tbe  Coart^rill      A  Court  of  Equity,  in  sitting  in  judgment  upon  the  conduct 
Suu^^a  i^r-    ^^  individuals  entrusted  with  die  power  of  assenting  to,  or  dis- 
8on  refnsing  to  seuting  from,  the  marriages  of  l^atees  (on  the  due  exercise  of 
^Qt,  which,  the  rights  of  those  legatees  are  either  to  vest  or  be  for- 

feited), substitutes  itself  in  the  place  of  the  testator.  It  acts 
upon  what  it  presumes  to  have  been  his  intention  in  imponog 
the  condition,  and  with  reference  to  the  persons  who  are  acton 
in  the  performance.  Hence  arise  the  rules  and  distinctions 
established  by  the  cases  upon  this  subject    And— 

FiBST,  although  consent,  to  the  marriage  of  a  legatee,  may 
not  be  so  given,  as  regularly  to  fall  within  what  may  be  rationally 
considered  to  have  been  the  intention  of  the  testator,  yet  if  the 
legatee  act  upon  such  assent,  and  marry  in  the  persuasion  that 
consent  has  been  properly  obtained,  the  condition  will  be  holdeD 
to  have  been  sufficiently  performed;  and  for  the  following  reasona 
The  irregularity  was  not  imputable  to  the  l^tee,  but  to  the 
mistake  of  the  person,  whose  consent  was  to  be  obtained.  The 
legatee  intended  to  act  in  obedience  to  the  condition ;  but  was 
misled  by  the  individual  entrusted  with  the  power  to  assent. 
Under  such  circumstances,  the  Court  considers  that  the  con- 
dition being  so  performed,  is  a  fulfilment  of  tiie  intention  of  the 
testator  who  imposed  it 
Where  a  ^mc-  Suppose  then  the  condition  to  require  marriage  by  the  legatee 
viarry  anT  per.  with  the  consent  of  B.  The  testator  must  be  understood  to 
son  luffieient  mean  that  B.  should  be  consulted  during  the  addresses  which 
preceded  the  marriage  (fy  Yet,  if  the  legatee  be  of  age,  and  B* 
^ve  a  general  consent  for  the  legatee's  manying  any  person 

whom  the  latter  shall  choose,  who,  upon  the  presumed  rq;a« 

\ — . . — 

(r)  10  Ve«.  245 ;  19  Ves.  18.  368,  372. 

(«)  GoldsmidY.  Goldstnidy  19  Ves.  (0  4  Bro.  C.  C.  328. 
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lari^  of  sacb  license,  marries  withoai  the  knowledge  of  B. ;  the  Performuice. 
marriage  will  be  considered  to  have  been  solemnized  within  the  of  conditions 
true  intent  and  meaning  of  the  condition.  l?.*!!?!^"*  ®^ 

Thus  in  Mercer  v.  Hall  (u)f  a  legacy  was  given  in  trust  for  the 
plaintiff  '^upon  her  marriage  with  the  previous  consent  in  writing 
of  her  mother,  if  living,  but  if  then  dead,  with  such  consept  of 
her  father;"  and  if  she  married  without  such  consent,  during  the 
life  of  her  father  and  mother,  or  either  of  them,  the  legacy  was 
to  be  settled  by  them  or  the  survivor  upon  her  and  her  children. 
The  plaintiff  mairied  after  the  decease  of  her  parents,  who  pre- 
viously to  their  deaths  signed  a  paper-writing,  by  which  they 
gave  **  free  leave  and  consent  to  their  daughter  to  marry  whom- 
soever she  choosed ;"  and  empowered  her  to  settle  and  dispose 
of  the  legacy  '^according  to  her  own  incUnation."  The  question 
was,  whether  the  daughter's  marriage  was  sanctioned  by  such 
consent  as  the  will  required  ?  and  Lord  Ahanley,  M.  R.,  said, 
he  was  clearly  of  opinion  in  &vour  of  the  daughter;  Isjt,  because 
consent  was  only 'necessary  during  the  lives  of  the  £Etther  and 
mother,  or  the  life  of  the  survivor;  and  2dly,  because  the 
testatrix's  intention  was  sufficiently  answered  by  the  general 
consent,  notwithstanding  she  meant  that  there  should  be  a 
consent  to  the  particular  marriage ;  for,  if  the  material  part  of 
the  condition  were  complied  with,  the  bec}uest  v^as  good. 

Similar  in  principle  to  the  last  case  was  that  of  Pollock  v. 
Croft  (v).  There  Mr.  Fielding  bequeathed  the  interest  of  his 
personal  estate  to  his  mother  for  life.  After  her  death,  he  gave 
the  capital  to  trustees,  to  pay  the  interest  to  his  sister  Mary  so 
long  as  she  continued  single ;  and  if  she  married  with  the  consent 
of  her  mother  in  vmting,  or  subsequent  to  the  mother's  death, 
with  the  consent  of  Mr.  Croft^  then  the  trustees  were  to  convey 
to  her  his  residuary  estate.  But  if  she  died  without  having 
been  married  widi  such  consent  as  aforesaid,  or  should  marry 
without  the  consent  before  made  requisite,  he  gave  the  property 
to  his  brother.  Mary  did  not  marry  during  the  life  of  her  mother, 
after  whose  death,  and  after  attaining  the  age  of  twenty*one,  Mr. 
Croft  verbally  gave  her  a  general  coneent  to  marry  whomsoever 
she  pleased.  Subsequently  to  this  general  license,  Mary  married 
without  the  knowledge  of  Mr.  Croft;  a  marriage,  which  he 
afterwards  approved  of:  and  the  same  question  arose,  as  in  the 
preceding  case,  viz.,  whether  the  marriage  was  accompanied  with 


(tt)  4  Bro.  C.  C.  327.  (»)  1  Meriv.  181. 
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Performanoe.    the  Consent  required  by  the  mil ;   and  Sir  W*  OrcaU  decided  in 
Ofoonditionf     the  affirmative. 

in  restrmiat  of 
marriaffo. 

— —      Sbcokd.    Absolute  consent  once  ^ven  cannot  be  retracted 

consent  once"  ^  npon  any  consideration,  which  does  not  afibct  the  proprietj  of 
*rt^!tocL°°*  ^  having  granted  such  consent  in  the  first  instance*    The  reason 

seems  to  be,  that  the  parties  are  considered  to  have  acted  upon 
the  license,  and  it  would  be  doing  violence  to  their  feelings,  as 
as  well  as  to  the  intention  of  the  testator,  to  permit  the  consent 
to  be  countermanded  for  any  reason,  which  did  not  prove  diat 
the  assent  ought  not  to  have  been  originally  given. 

If  then  executors,  guardians,  ot  trustees,  approving  of  the 
connection,  assent  to  it  without  qualification,  and  afterwards 
dissent  before  the  marriage,  because  the  intended  husband  will 
not  accede  to  all  the  terms  of  the  settlement  proposed  by  them, 
and  the  marriage  nevertheless  takes  place ;  the  condition  re- 
quiring their  consent  Will  be  considered  as  well  performed :  since 
the  motive  for  retraction  had  no  reference  to  the  suitableness  of 
the  connection,  in  respect  of  which  the  consent  was  given,  but  to 
collateral  circumstances  which  might  have  been,  but  were  not 
made  conditions  upon  which  the  consent  should  depend. 

Under  this  head.  Lord  Eldon  (w)  classed  the  case  of  Lord 
Strange  v.  SndSi  {x).  The  question  was,  whether  the  plaintiff 
was  to  have,  jt<r^  uxcris^  an  estate  for  life  in  real  estate ;  or  whe- 
ther, as  the  marriage  was  without  consent  of  the  lady's  mother, 
the  rents  were  to  be  in  trust  for  the  separate  use  of  the  daughter 
as  directed  by  the  wilL  The  cause  turned  upon  the  point,  whe- 
ther, under  the  circumstances,  the  daughter'^  marri^e  was  to 
be  coniridered  as  solemnized  with  the  previous  consent  of  her 
mother.  It  appeared  in  evidence,  as  detailed  in  JjotAHardwiM^ 
note  of  the  case  (y),  that  the  mother  had  expressly  given  her 
c<»)sent;  the  daughter's  afiections  were  entangled,  and  after- 
wards the  propositions  about  a  settiement,  not  having  been 
made  the  subject  of  any  qualification  as  to  the  consent  given, 
a  new  proposition  was  adopted;  and  at  last  the  mother  pori- 
tively  insisted  upon  a  new  term.  The  husband's  father  was 
averse  to  it,  but  at  length  he  consented,  thinking  it  for  the  hap- 
piness of  the  parties;  but  then  the  mother  of  the  wife  (who 
seems  to  have  been  of  a  very  perverse  disposition)  the  moment 
the  concession  was  made,  sdd  her  daughter  never  should  marry 

(it)  10  Yes.  242.  (y)  So  stoted  by  Lord  Eidm,  10 

(x)  Ambl.  263.  Yes.  242. 
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into  that  fiunily.     Under  those  circamstimces,  V>rd  HarduAcke   Pcrfomuuice. 
was  of  opinion  (approved  of  by  Lord  Eldcn)^  that,  a  consent  ofoonditioiis 
having  been  given  toithaut  cmy  amdiHony  every  thing  reaso^ble  "*  rwtrdnt  «f 
agreed  to,  no  fidr  objection,  either  of  a  moral  or  a  pecuniary 
nature,  it  was  a  frcoid  upon  the  afPections  of  the  daughter  to 
reiraet  the  consent,  merely  firom  caprice  and  perverBene88(jr)* 

Merry  v.  Ryves  {a),  is  a  case,  in  which  the  decision  is  an  addi- 
tional  authority  upon  the  present  subject 

There  Mks  Ryves  was  entitled  under  her  fiither's  will  to  a 
portion  of  1,0002.  charged  upon  lands,  provided  she  married 
with  the  consent  of  her  mother  and  brother  and  another  person, 
&c«  But  if  she  married  without  such  consent,  the  money  viras 
not  to  be  raised.  The  plaintiff  Merry  (whose  father  was  a  man 
of  property)  paid  his  addresses  to  the  young  lady,  and  he,  by 
letter,  requested  her  brother's  consent  to  the  union,  stating  his 
belief,  that  he  had  won  the  lady's  affections.  The  brother  in 
answer  informed  Mr.  Merry ^  ^'that  he  should  not  oppose  it; 
that  Mr.  Merry  ^  character  and  circumstances  were  extraordi- 
narily good,  and  that  he  should  leave  the  management  of  the 
settlement  to  a  Mr.  Brucer^  by  whose  agreement  on  the  settle- 
ment  he  would  abide."  Articles  were  accordingly  prepared,  and 
executed ;  and  the  mother  and  the  other  person,  whose  consents 
were  required,  assented;  but,  before  the  marriage  took  place, 
the  brother  and  Mr.  Merry  quarrelled^  upon  which  the  former 
retractediiis  consent,  and  forbad  the  marriage,  but  without  effect. 
The  question  was,  whether  it  was  competent  for  the  brother  to 
withdraw  his  consent  from  such  a  motive ;  and  Lord  NarOungton 
determined  in  the  negative. 

But  that  consent  to  a  marriage  is  incapable  of  being  with-  Batoonsent 
drawn  for  any  reason,  is  a  propositioa  which  cannot  be  main*  JJ^i^/^,^ 
tained;  since  it  might  be  the  duty  of  the  persons,  who  gave  the  reasons  afterw 
consent  to  countermand  it.     As  a  general  pinciple,  therefore,  yered.*^^ 
it  would  be  very  dangerous  to  hold,  if,  at  a  particular  time,  a 
person  in  loco  parentis,  as  guardian,  upon  a  conscientious  sense 
of  duty,  think  himself  required  to  consent^  which  he  accordingly 
gives,  but  previously  to  the  marriage,  is  properly  informed  of 
circumstances  which  ought  to  have  operated  atjlrst,  to  make  him  . 
withhold  his  consent,  that  such  person  shall  not  afterwards  alter 
his  mind  (&). 


(z)  See  D'Aguiiar  v.  Drinkwater,         (a)  1  Eden,  1. 
2  Yes.  &  Bea.  234 ;    Le  Jeune  v.  (b)  10  Yes.  242. 

Buddie  Sim.  ^l. 
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PeHunmuKse.        But  a  consent  obtained  by  fraud  or  impoaition  will  not  be 
deemed  a  compliance  with  the  condition  imposed  (c). 


Of  oonditioiu 
in  resCniist  of 
marriage. 

Consent  may 
be  given  con- 
ditionallj. 


THmn.  Consent  to  marriage  may  be  given  eonditumalbf^  and 
the  vesting  or'forfeitore  of  the  legacy  will  depend  upon  the  per- 
formance, or  non-performance  of  the  conditi<»u 

Thus  in  Doihwood  v.  Lord  Btdkeley  (d),  the  testatrix  directed 
h^r  trustees  to  apply  the  interest  of  a  sum  of  money,  for  the 
separate  use  .of  her  granddaughter  Elizabeth  CaUendar  ixx  life, 
when  she  attained  twenty-one  or  married;  but  with  a  jkoviso 
for  reduction  of  the  l^acy  to  400il  a  year  for  life,  if  she  married 
during  or  after  minority,  without  the  consent  in  writing  of  her 
executors  and  trustees,  Ix>rd  Bvlheleyj  Sir  M.  TV,  Bidky,  Creorge 
Bogg^  and  Mr.  Keaie*  The  residue  of  the  interest  was  given 
over.  After  the  death  of  the  testatrix,  and  while  EUzabetk  was 
under  age,  Mr.  Daskwood  paid  his  addresses  to  her,  and  proposed, 
through  hb  solicitor,  to  Mr.  Bogg,  to  settle  6,000L  upon  the 
marriage;  a  proposal,  which  Mr.  Bogg  communicated  bj  letter 
to  his  co-trustees.  In  answer  to  which.  Lord  Btdkekg  stated  in 
effect,  that  with  reference  to  rank,  character,  and  connection, 
the  proposal  was  perfectly  agreeable:  at  the  same  time  referring 
to  the  settlement,  which  he  requested  Mr.  Bogg  to  see  was  a 
proper  one.  The  other  trustees  gave  the  like  written  consent  to 
the  marriage,  upon  condition  that  the  settlement  was  made. 
The  settlement,  though,  prepared,  was  not  executed  in  conse- 
quence of  the  death  of  Mr.  Dashufoods  fother ;  after  which  event, 
Mr.  Daskwood  refused  to  make  or  execute  any  settlement ;  and 
then  the  executors  retracted  their  consent  by  a  written  notice. 
The  marriage,  nevertheless, was  afterwards  solemnized:  and  Lord 
Eldon  confirmed  Lord  Sossfyn's  decree  (which  declared  that 
Elizabeth  was  only  entided  to  the  AOOL  a  year  for  life,  in  con- 
sequence of  her  marriage  without  the  consent  of  the  executors^ 
upon  the  principle,  that,  when  Mr.  Dathwood  distincdy  refused 
to  execute  any  settlement,  as  he  had  proposed  to  do^  and  which 
formed  one  of  the  grounds  for  the  consenting  of  the  trustees 
to  the  connection,  it  was  not  unreasonable  in  them  to  insist  upon 
a  settlement,  and  to  withdraw  their  consent  upon  a  refusaL 

Having  given  an  example  of  conditional  assent  when  the  con- 
dition was  eflectual,  we  shall  next  produce  an  instance,  where  the 


(c)  2>t229fi  T.  ITarm,  4  Bligb,  321.      chapter  towards  the  ooBcluuon  of 

(d)  10  Vc8.  230,  and  see  the  next     sect  i. 
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terms  of  such  an  assent  were  held  to  have  been  performed,  and   Performanoe. 
therefore  the  consent  absolute.  Of  conditions 

In  TfAguOar  v.  Drinkwater  (e\  20,000i  were  vested  by  the  ^  w««int  of 
testator  m  his  two  sons  and  a  Mr.  Hayufood  (his  trustees  and  — - 

executors),  to  pay  to  his  daughter  JEUza,  the  interest  from  the  oonditional  as- 
time  when  she  attained  twenty-one,  until  she  married ;  and  if  she  T^^  bem^ 
married,  whether  under  that  age  or  afterwards,  wUhtnU  the  written  plied  with, 
consent  of  his  trustees,  or  of  those  then  living,  the  principal  and ' 
interest  were  to  be  settled  toherseparate  use,  and  upon  her  issue; 
but  if  she  married  with  such  consent,  10,000/L  of  the  fund  were  to 
be  paid  to  her,  and  the  remainder  settled  to  her  separate  use  and 
^>pointment.  JSBza  attained  twenty-one,  and  married  Captain 
nAguSoT  under  the  following  circumstances.  Previous  to  the 
marriage  otHSzOf  she  resided  with  Haywood^  through  whom  she 
informed  her  brothers  of  the  captain's  proposals.  Haywood 
invited  the  captain  to  his  house,  and  for  sometime  afterwards,  his 
addresses  were  permitted  vrathout  objection.  Differences,  however, 
arose  upon  the  subject  of  settlement,  and  the  captain's  quitting 
the  army;  and  the  brothers  declared  they  would  never  consent  to 
the  connection.  But,  in  consideration  of  their  sister's  feelings 
and  attachment,  they  were  induced  to  alter  their  resolution,  and 
to  promise  to  give  a  written  consent,  which  they  stated  they  had 
done  in  a  letter  to  Haywood.  The  fact. was  so,  and  Haywood^  in 
answer,  declared,  that  ^  he  would  not  stand  in  the  way  of  any 
arrangement  his  co-trustees  might  think  proper  to  make  with 
rqpurd  to  their  sister^s  concerns;"  but  alluded  to  the  necessity  of 
a  proper  settlement  being  made,  stating,  nevertheless,  *'  that  he 
mentioned  the  circumstance,  not  with  a  view  of  raising  objections, 
or  meaning  to  differ  from  his  co-trusteesL"  After  this,  the 
brothers  gave  an  unqualified  assent,  but  with  reluctance,  men- 
tioning it  to  be  given  in  consequence  of  a  promise  extorted 
against  their  judgment:  and  from  a  sense  of  duty  upon  an  appre- 
hension of  their  sister's  life  being  in  danger.  The  consent  of  the 
brothers  having  been  thus  absolutely  obtained,  the  only  question 
was^  whether  Haywood  had  consented ;  and  Sir  W»  Granty  M.  R. 
determined  in  the  affirmative.  His  Honor  considered  Haywood^s 
assent  to  have  been  conditional;  and  his  letter,  when  simplified, 
to  amount  to  no  more  than  this,  ^^  if  you  (my  co-trustees)  consent, 
I  will:"  and  that,  as  they  did  consent,  his  {Haywoods)  consent 
was  virtually  included. 

An  observation  must  not  be  omitted,  that,  if  the  consent  to  a 

(e)  2  Yefl.  &  Bea.  225. 
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Perfemtiice.  marriage  be  apon  condition  of  a  proper  setdement  being  exe- 
Of  conditions  lilted  in  porsuanoe  of  proposals  for  the  purpose,  bat  before  the 
inrcBtruDtor    settlement  is  approved  and  executed,  the  parties  marry:  yet,  if 

'. — 1  the  settlement  is  afterwards  executed,  the  condition  will  be  well 

tomiuTiMe"Sr*  performed;  and,  as  it  seems,  upon  this  principle.     The  execution 

on  condition  of  of  the  instrument  has  relation  to  the  period  when  the  treaty 

mentf^e^aft^  Commenced,  so  that,  by  this  Bction,  the  setdement  being  com- 

marnage  on      pleted  before  the  marriage,  there  was  a  good  previous  assent  to 

pouU  is  sttffi-   its  celebration.     Upon  this  subject,  Lord  Eldon  expressed  him- 

cient.  self  in  reference  to  the  setdement  in  Daskmoodv.  Lord  Bulhdey: 

^^  Stricdy  speaking^  (if  the  authorities  did  not  forbid  the  con- 

strucdon)  the  natural  interpretation  would  be^  that,  if  the  set^ 

dement  is  made,  the  consent  shall  follow;  and  the  mere  offer 

will  not  do;  but  in  many  of  the  cases,  diough  upon  the  treaty 

the  intendon  seemed  to  be  that  the  settlement  should  be  faforv 

marriage,  yet  a  setdement  after  marriage  has  been  held  sufficient 

to  satisfy  such  a  condidonal  o£kr  (/}•" 

If  consent  be  in      FouiiTH.     When  Consent  is  judicially  considered,  as  having 

hBm^erial'*  **  been  obtained,  it  is  of  no  consequence  whether  the  persons,  upon 

whether  the      whom  the  obligation  is  in^posed  to  acquire  it,  be  mistaken  in  the 

ed'to obu^n^r  circumstance,  and  suppose  that  it  has  not  been  given. 

be  mistaken  as       Accordingly  it  was  contended  in  the   case  of  UAguUar  v. 

not.  Drmkwater  hst  stated,  that  a  letter  written  by  Captain  D^Agwiar 

shortly  before  his  marriage,  showed  he  did  not  concseive  the 

consent  of  Mr.  Haywood  had  been  obtiuned»  a  circumstance  of 

no  little  importance  to  demonstrate,  that  Mr.  H(eywoodPB  assent 

had  been  withholden.     But  Sir  W.  6rran^  denied  this  conclusion, 

and  thus  expressed  himself;  ^  Whether  Captain  UAgtalar  had 

never  seen  Mr.  HaytDOod^%  letter,  or  did  not  construe  it  as  I  do» 

I  know  not.     The  question   is,   net  as   to  what  he  tiumght  or 

hehevedy  but  as  to  what  actually  existed.    In  Camjpbdl  v.  ].^>ni 

Nettervinef  shordy  stated  in  2  Yes.  (g)^  it  appears  from  the  eases 

in  the  Howe  qfLords,  that  the  parties  were  at  die  time  of  the 

first  marriage  quite  ignorant  of  the  circumstances,  which  were 

held  to  amount  to  a  constructive  consent  on  the  part  of  the 

&ther  I  so  mudi  so,  that  instead  of  insisting  on  it  as  a  marriage 

by  consent,  they  had  reiused  to  answer  any  of  die  interrogatories 

in  the  biU^  as  tending  to  subject  them  to  a  forfeiture  of  the  wife's 

fortune.    Advantage  was  taken  of  that  silence  in  the  appellant's 

case,  where  it  is  said  that  it  is  inconsistent  with  the  answer  and 

(/)  10  Yes.  244.  (g)  p.  ^S4,  stated  infra. 
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manif^  articles,  and  the  subeequent  marriage,  &c.    It  is  ac*  Performttioe. 
counted  for  by  the  respondeDt  in  this  manner,  that  they  were  of  conditions 
not  then  so  fully  informed,  as  they  wpre  afterwards  from  the  comrse  "*  n^nt  of 
of  the  evidence,  of  the  several  steps  taken  beforehand  by  Burtom, 
to  forward  the  marriage,  as  by  the  cross-examination  and  other 
evidence  appeared." 

Fifth.    Express  consent  to  the  marriage  of  legatees  is  not  Implied  «oa. 
always  necessary.    It  may  be  implied  from  the  improper  conduct  ^S|Lm« 
of  the  individuals  whose  assent  is  required  by  the  terms  of  the 
conditions. 

It  cannot  be  supposed  that  a  testator,  in  requiring  the  consent 
of  relatives  or  strangers  to  the  marriages  of  the  objects  6f  his 
bounty,  meant  that  they  should  abuse  the  confidence  reposed  in 
them  and  convert  it  into  an  instrument  of  oppression,  but  as 
a  prudential  restraint  for  the  comfort  and  happiness  of  the  legar 
tees.  Upon  this  principle  it  is,  that  Courts  of  Equity,  in  exer- 
cising their  power  and  authority  upon  the  present  subject,  imply 
the  necessaiy  consent  when  it  is  withholden  by  the  persons 
entrusted  to  give  or  deny  it,  after  they  have  known  and 
acquiesced  in,  or  otherwise  promoted,  addresses  to  the  individuals, 
the  propriety  of  whose  marriages  is  entrusted  to  their  caie  and 
vigilance. 

Hence,  if  a  trustee,  &c.  with  the  knowledge  that  the  lady,  wbtra  a  tn»« 
whose  marriage  is  to  be  with  his  ccmsent,  is  receiving  addresses,  ^^{on the" 
stand  by  and  intimate  no  disapprobation  (A)  or  if  he  introduce  courtship. 
a  person  to  her  who  embraces  the  opportunity,  and,  with  the 
knowledge,  of  the  trustee,  continues  to  address  her  with  a  view 
to  marriage,  without  the  latter  endeavouring  to  prevent  it,  in 
either  case  his  consent  to  her  union  will  be  implied     For  it 
would  be  singularly  unjust,  and  doubtless  inconsistent  with  the 
testator's  intention  in  imposing  the  condition,   to  permit  the 
trustee,  after  a  mutual  attachment  had  been  suffered  to  mature 
under  his  sanction,  to  withhold  his  approbation  to  the  marriage, 
and  to  do  violence  to  the  feelings  and  affections  of  the  parties. 
The  maxim,  therefore  qui  tack  satis  loquitur,  is  respected  in  those 
instances,  and  constructive  consents  have  been  looked   upon  as 
entided  to  as  much  regard  as  if  conveyed  in  express  terms. 

Thus  in  Campbell  v.  Ix>rd  Nettervilk  (i),  Mr.  Campbell  be- 
queathed to  his  granddaughter  Catherine  Burton,  6,000JL  payable 


(h)  2  Vem.  580;  19  Vea.  18. 

(t)  Cited  in  2  \qs.  sen.  534 ;  10  Yei.  24S. 
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Performance.  At  her  marriage,  provided  it  was  concluded  with  consent  of  her 
&ther  Samuel;  but  if  she  died  unmarried,  or  married  without 
such  consent,  the  money  was  limited  oyer.  Samuel  encouraged 
proposals  by  Lord  Nettervilk,  representing  his  daughter's  fortune 
at  15,000/*,  but  afterwards  drew  back  because  he  could  not  make 
good  his  part  of  the  proposals.  The  parties  married  privately, 
so  that  there  was  no  express  consent  of  the  father  obtiuned ;  to 
remedy  which  and  prevent  the  forfeiture,  articles  were  framed, 
making  a  proper  settlement^  and  a  second  marriage  took  place 
in  fcune  ecclesue.  This  was  admitted,*  and  the  probable  reason 
of  the  father  drawing'  back  was,  because  the  bank  in  which 
he  was  engaged  was  in  a  precarious  state.  It  was  held  by 
the  House  of  Lords,  that  the  marriage  having  been  encouraged 
between  the  parents  till,  from  the  circumstances  of  one  of  them, 
he  could  not  give  the  whole  15,0001  the  implied  assent  which 
had  been  given,  should  not  be  determined  or  prejudiced  by  that 
accident. 

Under  this  head  Lord  Hardwiche  in  Strange  v.  Sndtk  (/), 
placed  the  case  of  Daley  v.  Sir  Edward  Desbouverie,  althou^ 
Mr.  Atkyns  in  his  report  of  it  (A),  makes  his  Lordship^  to  decide 
the  case  upon  a  letter,  as  amounting  to  a  conclusive  consent. 

In  that  case  the  consent  to  the  marriage  of  Lady  Burke  was 
confided  to  three  trustees,  or  the  majority  or  survivors  of  them. 
Mr.  DaJUy^  after  continuing  his  addresses  to  that  lady  for  five 
month^  (but  whether  with  the  knowledge  of  any  of  the  trustees 
does  not  appear),  informed  Sir  Edward  Desbouverie  (one  of  the 
trustees)  of  his  intention  to  marry  Lady  Burke^  and  made  pro- 
posals for  a  settlement,  which^  Sir  Edward  took  down  in  writing 
and  communicated  them  to  his  co-trustees,  who  were  unanimous 
in  their  being  inadmissible,  as  the  interest  of  the  lady's  fortune 
was  proposed  to  be  received  by  Mr.  Daley^s  fiither  for  life ;  but 
they  agreed  upon  counter-proposals  for  settling  upon  the  marriage 
the  whole  of  the  lady's  fortune,  allowing  her  and  her  husband  a 
suflScient  yearly  sum  for  their  support  They  immediately  tnms- 
mitted  Mr.  Dalej/B  proposals  to  a  Mr.  Taj/hr^  in  the  employ  of 
Lady  Burhe^s  fitmily,  with  a  letter  (that  was  written  only  a  few 
days  before  the  marriage  of  the  parties),  in  which  they  stated 
the  inclination  of  that  lady  to  marry  Mr.  Daley;  their  being 
strangers  to  Mr.  Daley  the  father;  requesting  Mr.  Tbybr  to 
ascertain  the  father's  ability  to  make  the  settlement  proposed  by 


Caie  o(  Dakjf 
y.  De$boMoeH€ 
considered. 


O)  Ambl.  264. 

(k)  2  Atk.  261  aud  see  LeJewe  v.  Budd^  6  Sim.  441. 


Sect,  n.]  upon  Condition.  817 

his  8on ;  and  recommending,  if  he  were  desirous  of  entering  into    Performance. 

treaty,  thai  the  counsel  of  the  family  should  be  consulted     The  of  conditions 

trustees  then  mentioned  that  Lady  Burke  might  marry  better^  >«  restraint  of 

and  introduced  the  passage  which  Lord  Hardwicke  is  reported 

to  have  considered  an  absolute  consent :  ^^  Yet  if  Mr.  Daley*s 

father  will  make  the  settlement  proposed  (by  them  the  trustees), 

we  believe  the  young  folks  are  too  far  engaged  for  us  to  attempt 

to  break  off  the  match,  and  therefore  we  shall  be  obliged  to 

consent  to  it"    Up  to  this  period  th^re  appears  to  be  nothing 

like  an  unconditional  assent     The  trustees,  in  discharge  of  their 

duty,   were  endeavouring  to  procure  what  they  considered  a 

proper  settlement  upon  Lady  Burke^  and  their  consent  to  the 

marriage  was  expressly  limited  to  a  compliance  with  their  pro* 

posals.     In  this  there  was  nothing  either  vicious  or  fraudulent. 

There  were  further  negociations  about  the  settlement,  which 

ended  in  nothing,  and  the  parties  married  without  any  other 

consent  by  the  trustees  than  before  detiuled.     Yet  Lord  Hard- 

toiche  determined,  that  the  trustees  had  given  a  sufficient  assent 

by  the  letter  before  stated. 

That  the  last  decision  must  be  considered  anomalous,  appears 
from  Lord  Eldon!s  judicious  criticisms  upon  it  ^^  In  Lord  Strange 
V.  Smith,  Lord  Hardwicke  declares  that  the  case  of  Daley  v. 
Desbouverie  went  upon  frattd,  i  e.  upon  the  inclinations,  affec- 
tions, and  passions  of  the  young  people.  There  is  another  way 
of  putting  it,  that  the  execution  by  two  (for  the  consent  of  the 
majority  was  sufficient  there)  was  a  consent ;  but  Lord  Hardtcicke 
in  another  case  says,  that  upon  this  subject  of  marriage  the  Court 
will  constme  otherwise  than  upon  other  subjects;  and  that  must 
be  the  ground  upon  which  he  held  the  execution  to  be  a  consent ; 
otherwise,  I  think,  no  one  would  say  it  was  a  consent;  and  ac- 
cordingly, in  Lord  Strange  v.*  Smithy  his  Lordship  puts  it  not 
upon  that  ground,  but  upon  fraud.  If  it  is  to  be  maintained 
upon  that  ground  of  fraud  on  the  young  people,  there  must  have 
been  circumstances  we  are  not  quite  aware  of;  for  that  letter 
was  not  more  than  6ve  or  six  days  before  the  marriage.  And 
if  there  was  time  for  that  letter  to  come  to  the  knowledge  of  the 
parties,  it  is  difficult  to  say  their  affections  were  entangled,  &c., 
in  so  short  a  period.  Taking,  however,  Lord  Hardvncke  to  have 
decided  upon  the  letter,  the  conclusion  is,  that  he  determined 
upon  his  own  view  of  its  meaning ;  and  upon  such  a  point  of 
construction,  one  Judge  may  differ  from  another"  (m). 


(m)  19  Yes.  19  and  21. 
VOL.  1.  G  G  G     • 
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Performaaoe.  I(  ^  ^^  hv^Q  seen,  coDseni  to  marriage  will  be  implied,  upon 
Of  ooDdittona  ^^  mexe  acquiescence  of  trustees,  &c.  in  the  courtship  prior  to 
in  restraint  of     th^t  event ;  afortiorL  where  a  trustee,  &c  has  an  mterest  in  the 

: property,  upon  the  legatee's  marrying  without  his  assent,  and  he 

plied  when*  cncourages  the  marriage  and  yet  affects  to  withhold  his  consent, 
withheld  from  ^j^^  consent  wiU  be  implied;  for  his  conduct  in  not  having 
expressly  given  it  under  those  circnmstances,  is  not  only  fraudu- 
lent but  vicious,  and  in  violation  of  the  confidence  reposed 
in  him  by  the  testator.  The  following  case  fidls  within  this 
|Mrinciple : 

In  Mesgrett  v.  Mesgrett  (n),  Mrs.   Tanden  bequeathed  to  her 
only  child  MariOf  a  pearl  necklace  and  jewels;    but,  if  she 
married  under  twenty-one,  without  the  consent  of  the  testatrix's 
executors,  or  the  greater  number  of  them,  the  legacy  was  to  go  to 
the  ckSdrtn  of  the  testatrix's  sister  (wife  of  the  defendant  ifef- 
^reU)  and  she  appointed  Mesgrett  and  two  other  persons  her 
executors.    Maria  was  eleven  years  old  at  her  mother^s  deadL 
She  lived  some  time  afterwards  with  C,  one  of  the  executors, 
And  was  there  courted  by  the  plaintiff,  her  husband,  the  son  of 
MesgrM  by  a  first  wife.    She  afterwards  removed  to  the  house  of 
the  executor  Mesgrett^  where  die  marriage  v?afl  had  with  his 
privity,  although  he  now  insisted  that  the  legacy  was  forfeited, 
and  given  over  to  the  children  of  his  second  wife,  the  testatrix's 
sister.     The  other  executors  admitted  notice  of  the  coortdiip^ 
which  diey  neither  contradicted  nor  disapproved  o^  nor  removed 
4he  young  lady,  as  they  might  have  done.     Under  these  ciicnai- 
stances,  the  Lord  Keeper  decreed  in  favour  of  Mary^  as  it  deaily 
appeared  there  was  at  least  a  tadt  consent,  the  will  not  prescrih- 
ing  the  form  to  be  in  writing  or  otherwise ;  and  his  Lordship 
imputedyrottcf  to  Mesgrett  in -first  promoting  the  marriage,  and 
then  friending  a  forfeiture  had  been  incurred  for  want  of  a 
consent,  m  order  to  procure  the  legacy  for  his  chUdren  by  Mr 
second  w^e. 


Consent  by  fhe  SiXTH.  Consent  to  the  marriage  of  a  legatee  will  be  considered 
njetime  a  good  ^^^  gi^^Q»  ^^^  the  Condition  comphed  with,  if  the  legatee  many 
pierformance  of   wiA  the  approbation  of  the  testator  m  his  lifetime^  though  in  words 

the  testator  has  only  spoken  of  a  marriage  to  take  {dace  after  his 
death.  The  principle  is  this : — The  proper  marriage  of  the  legatee 
being  the  essence  of  the  condition,  the  purpose  is  answered  by  a 
marriage  under  the  eye^  and  with  the  consent  of  the  testator. 

(«)  2  Vem.  580, 
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The  condition,  it  is  true,  is  not  perTormed  according  to  the  letter,    Performance. 
but  it  is  so  in  substaneej  which  is  sufficient.  OfconditionT' 

Thus  in  Gierke  v.  Berkeley  (o\  under  a  devise  upon  trust  to  ^°  "wtraint  of 
convey  ,to  the  testator's  daughter,  in  case  she  married  with  the 
consent  of  two  of  the  trustees  and  her  mother;  and  if  she  died 
before  marriage,  or  married  without  such  consent,  to  other  uses. 
The  daughter  having  married  in  her  father's  lifetime  with  his  can" 
sentf  Lord  Cowper  decreed  a  conveyance  according  to  the  will ; 
declaring  the  condition  to  be  dispensed  with,  the  consent  of  the 
testator  himself  having  been  obtained,  which  was  more  to  be 
regarded  than  the  consent  of  trustees,  to  whom  he  had  delegated 
a  power  to  consent  in  case  of  marriage  after  his  decease. 

In  PameU  v.  Lyon  {p\  Sir   W.  Grant  proceeded  upon  the 
same  principle. 

In  that  case,  Mr.  Barton  bequeathed  all  his  personal  estate  in 
trust  for  his  children  equally.  The  shares  of  daughters  to  be  paid 
at  their  ages  of  thirty,  or  sooner,  in  case  they  married  with  the 
consent  of  such  of  his  executors  as  were  mentioned  in  the  wilL 
But  if  any  of  them  married  without  such  consent,  her  share  was 
to  be  settled  to  her  separate  use  for  life,  and  at  her  death  the 
capital  was  limited  over.  Elizabeth  (one  of  the  daughters)  mar- 
ried under  twenty-one,  before  the  death  of  her  father,  and  with 
his  consent,  as  it  was  alleged;  but  the  fact  was  not  in  evidence. 
Conceiving  that  by  such  marriage  she  was  entitled  to  the  imme- 
diate payment  of  her  fortune,  upon  the  death  of  her  fitther, 
although  she  was  far  distant  from  the  age  of  thirty :  the  suit  was 
instituted :  and  Sir  W.  Grant  declared,  that  if,  upon  inquiry 
before  the  Master,  the  testator's  consent  should  be  proved,  it  was 
equivalent  to  a  marriage  with  consent  of  the  executors  after  his 
death,  and  would  equally  entitle  EUzabeth  to  payment  of  her 
portion. 

A  similar  decision  was  made  by  Sir  John  Leach,  V.  C,  in  the 
case  of  Wheeler  v.  fVamer  (q).  In  that  case  Isaac  Warner  gave 
10,000iL  stock  to  his  wife  Mary  Warner  and  his  son  Simeon 
Warner^  upon  trust  to  pay  the  dividends  to  his  daughter  Sophia 
Warner,  whilst  she  remained  single,  or  until  she  married  with 
the  consent  of  his  wife  and  son,  or  the  survivor;  and  if  she 
should^  after  his  decease,  marry  tciih  such  consent  in  vmdng,  the 
trustees,  or  the  survivor,  were  authorized  to  advance  any  part  of 


(o)  2  Yern.  720 ;  S  Yin.  Abr.  154,      HigginSy  14  Sim.  30. 
pi.  10,  in  marg.  S.  C,  and  see  Clerke         (p)  1  Yes.  &  Bea.  479. 
Y.  Luqf,  Ibid.  pL  11;  Coventry  v.         (g)  1  ^m.  &  Stu.  304. 
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Performance,    the  stock  (not  exceeding  one-third)  to  the  husband ;  but  if  she 
married  without  such  consent,  then  the  testator  declared  other 
trusts  of  the  Tvhole  fUnd  for  the  benefit  of  his  daughter  and  her 
issue.     Sarah  Warner  married  Robert  Wheeler^  in  her  fathei's 
lifetime,  and  after  the  testator's  death  a  bill  was  filed  by  Mrs. 
Wheeler  and  her  children  against  the  trustees,  her  husband  and 
others,  for  an  account,  and  to  have  the  rights  of  all  parties  ascer- 
tained.   The  Master,  to  whom  it  was  referred  to  inquire  whether 
Mr.  and  Mrs.  Wheelers  marriage  was  had  with  the  consent  of 
the  testator,  and  if  not,  whether  it  was  subsequently  approved  by 
hdm,  or  whether  he  was  afterwards  reconciled  to  them,  reported, 
that  the  marriage  took  place  without  the  consent  of  the  parents, 
but  that,  firom  a  variety  of  facts,  he  found  that  the  testator  was 
reconciled,  and  that  a  friendly  intercourse  had  subsisted  between 
bim  and  Mr.  and  Mrs.  Wheeler^  down  to  the  time  of  his  deatL 
The  preceding  cases  of  PameU  v.  Lyon,  and  Gierke  v.  Berkeley 
were  cited  in  behalf  of  the  plaintifis  and  Mr.  Wheeler.     Sir  John 
Leachj  V.  C,  observed,  that  the  authorities  cited  established  the 
proposition,  that  a  marriage  in  the  lifetime  of  the  &ther,  with  his 
consent  or  subsequent  approbation,  was  equivalent  to  a  marriage 
after  his  death  with  the  consent  of  the  trustees,  and  the  direc- 
tions must  be  giveti  according  to  the  provisions  of  the  will  in  that 
event ;  and  he  decreed,  that  the  husband  was  entitled  to  one-third 
part  of  the  10,000^  stock. 

A  similar  determination  was  made  by  the  same  Judge  in  the 
•case  of  Smith  v.  Cawdery  (r),  wherein  a  bequest  was  made 
to  Mary  Young  on  the  day  of  her  marriage  with  any  other 
person  than  Henry  Twyman  ;  and  if  she  married  him,  then  over. 
^he  married  H,  Twynam  in  Ithe  lifetime  and  with  the  consent 
of  the  testator,  and  she  was  held  entitled  to  the  bequest 


First  marriage 
with  consent 
determining 
the  cM>ndition. 


(A  4.)— Whether  conditicois  requiring  consent  will  be  con- 
sidered fiilly  performed  by  the  first  marriage  with  the  required 
assent. 

The  intention  of  testators,  in  imposing  restraints  upon  tbe 
marriages  of  their  children,  is  to  guard  the  inexperience  of  youth 
firom  surprise  and  imposition,  by  the  prevention  of  hasty  and 
inconsiderate  engagements.  A  Court  of  £quity,  therefore,  acting 
upon  the  authority  of  this  intention,  will  limit  the  general  terms 
of  the  condition  to  an  assent  to  one  marriage  only.  If  then  a 
legatee  once  tnarry  with  consent,  whether  during  the  life  of  tbe 


(r)  2  Sam.  &  Stu.  35S. 
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testator  impoBing  the  condition,  if  with  his  approbation,  or  after-  Performtncc. 
wards,  with  the  proper  authority,  as  the  condition  has  been  com-  Ofoonditioas 
plied  with,  it  becomes  extinct;  so  that  a  second  marriage  without  ^^  '^ftraintof 
consent  will  not  prejudice  the  legatee. 

In  Hntcheson  v.  Hammond  {s)^  Ann  Hutchetan  (by  mistake 
named  Janes)  was  entitled  to  a  legacy  of  1,5002.  under  the  testa- 
mentary appointment  of  her  atep-mother  Frances^  payable  after 
the  death  of  her  father.  By  a  codicil,  the  testatrix  declared,  that 
if  Ann  married  during  the  life  of  her  father,  without  his  written 
consent,  the  legacy  was  to  go  according  to  his  appointment. 
Ann  married  with  the  requisite  assent ;  and  it  became  necessary 
to  consider,  whether,  if  she  became  a  vddow  in  the  life-time  of 
her  ftither^  and  married  CLgain  without  his  consent,  a  forfeiture  of 
the  legacy  would  be  incurred ;  and  BuUer,  J.,  declared  in  the 
negative. 

In  CrommeUn  v.  CrommeUn  (t)y  Lord  Rosslyn  adopted  the 
principle  of  the  preceding  case,  holding  the  condition  not  to  be 
applicable  to  a  daughter,  who  married,  and  became  a  widow'during 
her  father's  life. 

That  was  a  bequest  in  trust  for  the  testator's  natural  daughters 
Manfi  JuUana  and  Hannah  Barker^  payable  at  certain  ages, 
or  sooner  upon  their  marriages  with  consent  of  the  testator's 
trustees  or  the  survivors;  with  dispositions  of  proportions  of 
their  shares  upon  their  marrying  without  such  consent  Juliana 
being  in  India,  married  before  the  death  of  her  father,  with  the 
consent  of  one  of  the  trustees,  and  with  the  subsequent  approba- 
tion  of  her  father :  in  whose  lifetime  she  became  a  widow,  and 
married  again  shortly  after  his  death  (being  still  in  India  and 
Ignorant  of  his  will)  with  the  consent  of  the  same  trustee. 
JuUana  claimed  her  portion,  but  her  right  was  disputed  upon  the 
ground,  that  at  the  time  of  her  second  marriage  with  consent  of 
one  trustee  only,  she  was  an  object  of  the  above  condition,  with 
which  she  had  not  complied.  But  Lord  Rosslyn  was  of  a  contrary 
opinion,  observing,  in  the  delivery  of  a  very  elaborate  judgment, 
that  there  was  nothing  in  the  will  to  shew  a  second  marriage  to  be 
in  the  testator's  contemplation :  and  he  decided  the  case  upon 
the  principle,  that  JuUana  having  married  (with  the  subsequent 
approbation  of  the  testator),  and  being  a  widow  at  his  death,  was 
not  intended  to  be  subject  to  the  condition. 


(*)  3  Bro.  C.  C.  128, 146. 

(0  3  Yes.  227,  see  ante,  p.  776. 
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Performance.        (A.  5.)— When  conditions  requiting  consent  to  mairiagfs  are 
Of  conditions     ^^  ^  limited  within  the  periods  appointed  for  the  payment  of 

in  restraint  of     the  legacies. 

— ;  ^^^—  Conditions  of  marriage  with  the  consent  of  parents,  gvwrikaa^ 
consenfonly'  &c«  are  generally  Umited  to  the  times  when  the  legacies  vest 
necpMary  until   ^  ^re  made  payable;   so  that  if  there  were  two  periods  meti- 

anotber  time  ,  ,  .  • 

appointed  for  tioned  in  a  will,  upon  either  of  which  a  legacy  was  to  vest  or  be 
cacrw-rlre**'  paid,  viz.  at  the  legatee's  age  of  twenty-one,  or  marriage  with 
consent,  with  a  clause  of  forfeiture  upon  marriage  without  consent, 
a  Court  of  Equity  will  construe  such  clause  as  having  relation  to 
a  marriage  under  the  specified  age.  Hence,  if  the  legatee  attain 
that  age,  compliance  with  the  condition  is  unnecessary ;  for  it 
has  become  extinct  in  consequence  of  the  legatee's  attaining 
twenty-one  (u).  This  is  firmly  established  by  the  following 
authorities: 

In  Desbody  v.  BoyviUe  (t;),  stock  was  vested  in  trustees  to 
apply  the  dividends  for  the  benefit  of  the  testator's  granddaughter 
during  minority,  or  until  her  marriage;  with  a  direction  to 
transfer  the  fund  to  her  when  she  attained  twenty-one,  or  should 
be  married  with  the  consent  of  A.  and  B.  But  in  case  she 
married  without  such  consent,  the  stock  was  to  be  settled  upon 
herself  and  children ;  and  if  she  lefl  no  issue,  the  stock  was  limited 
over.  The  granddaughter,  not  having  married  during  minorityt 
claimed  immediate  payment  of  her  legacy,  in  which  claim  she 
must  have  failed,  if  the  transfer  was  to  wait  the  contingency  of  her 
marriage  with  the  consent  of  ^  and  B.  But  Lord  King,  C,  wm 
of  opinion,  that,  as  the  granddaughter  had  attained  twenty-one, 
she  took  a  vested  absolute  interest  in  the  stodi:  and  that,  since 
the  testator  expressly  directed  the  fund  to  be  transferred  to  her 
at  that  age,  the  condition  annexed  to  her  marriage  must  be  reitrauud 
to  a  marrioffe  before  twenty-one ;  for  if  the  stock  were  transferred 
to  her  at  that  period  as  the  will  prescribed,  the  executors,  in  the 
event  of  her  aifiterwards  marrying  without  the  consent  of  .^.  and  £. 
could  not  upon  her  death  transfer  the  fiind  to  her  children,  ori 
if  no  issue,  to  the  remainder-man.  Whence  it  was  clear,  that  the 
testator  could  not  intend  there  should  be  any  forfeitore,  but  only 

in  the  event  of  the  granddaughter's  marriage  without  consent 

—  ■  ■       I  II  — 

(tf)  See  ante,  p  797    For  an  in-  Withers^  cited  by  Lord  HardaMe  in 

stance  where  this  doctrine  was  con-  ReynUh  v.  Martin^  3  Atk.  334 ;  Pre. 

sidered  inapplicable,  see  the  case  of  Ch.  348,  S,  C. ;  Mercer  y.  HeM^  4 

JJmjd  V.  BraiUon,  stated  infra^  (A. 6).  Bro.  C.  C.  327,  ante,  p.  809 ;  3  Merif. 

(r)  2  P.  Wmfl.  647 ;  also  King  v.  116. 
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nnder  twenty-one.   His  Lordship,  therefore,  ordered  the  stock  to   PerfomMmce. 
be  transferred  to  her.  or  condHions 

Lord  Camden  made  a  similar  decision  in  Knapp  v.  Noyes  (tr),  ™  restraint  of 
where  the  testator  gave  to  each  of  his  five  children  1,500L  payable 
to  daughters  at  the  times  of  their  marriages  with  the  consent  of 
his  exectttors,  or  of  the  survivor;  but  if  any  of  them  married 
wi&oiit  such  consent,  she  was  only  to  receive  500L  part  of  that 
Bum,  and  the  residue  was  li  mited  over.  Mary^  one  of  the  daughters,  • 
never  married,  and  died  ailer  attaining  twenty-one.  The  will 
contained  a  clause  giving  maxntenance  to  the  children  wntU  their 
portions  became  payable,  and  another  clause  appointing  his  ' 
executors  guardians  for  them.  The  question  was,  whether,  as 
Mary  never  married  with  consent,  her  representatives  were 
entitled  to  her  portion  ;  and  Lord  Camden  determined  in  their 
&vour,  observing,  it  appeared  from  the  whole  will,  that  marriage 
vrith  consent  was  not  the  sole  period  appointed  for  payment,  but 
also  the  age  of  twenty-one.  That  this  was  obvious  from  the 
appohitment  of  the  executors  to  be  guardians  during  the  minority 
of  the  legatees,  and  consequently  to  assent  to  their  marriages  while 
in&nts:  and  the  gift  of  maintenance  also  showed  the  intent  that 
twenty-one  was  one  of  the  periods  when  the  portions  should  be  paid, 
as  such  a  provision  was  generally  confined  to  the  in&ncy  of  legatees. 
Yar  those  reasons,  the  Court  declared  the  condition  of  marriage 
with  consent,  meant  a  marriage  at  an  earlier  time  than  twenty-one ; 
so  that  Mary^  having  attained  that  age,  took  an  absolute  interest 
discharged  firom  such  condition. 

Upon  the  principle  of  those  cases,  if  a  legacy  be  directed  to  be 
pdd,  at  the  expiration  of  a  year  after  the  testator's  death,  with  a 
condition  of  revocation,  if  the  legatee  married  £.,  and  a  limitation 
over  in  that  event ;  should  the  legatee  survive  the  time  of  payment, 
t.  e.  the  year,  and  then  many  £.,  she  will  be  entitled  to  the  legacy 
notwithstanding  the  marriage. 

This  was  decided  in  Osborne  v.  Brawn  {x\  where  the  testator 
gave  to  his  daughter  Mary  Brown,  400L,  to  be  paid  in  twelve 
months  after  his  death;  but  if  she  married  John  Osborne,  of,  &c 
then  he  revoked  and  made  void  the  legacy,  and  gave  her  in  Ueu 
of  it  one  shilling,  and  no  more.  Mary  continued  immarried 
about  fourteen  months  after  the  decease  of  the  testator,  and  then 
married  Mr.  Osborne.  Her  right  to  the  legacy  having  been  dis- 
puted in  consequence  of  that  marriage.  Lord  Rosslyn  ordered 
it  to  be  paid  to  her  with  interest ;  upon  the  principle,  that  the 


(tr)  Ambl.  662.  (r)  5  Vei.  527. 
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Performance,  event,  upon  which  the  bequest  was  revoked,  was  to  be  referred 

Of  conditions  and  restrained  to  the  period  during  which   the  payment  was 

in  rcstrMnt  of  suspended. 

«   mamage.  '^ 


And  when  if 
legatee  surviTes 
that  period,  a 
previous  mar- 
riage without 
consent  will 
not  be  a  for* 
feiture. 


Cases. 


[a].  But  suppose  a  legatee,  where  the  bequest  is  made  to  her 
at  twenty-one,  or  sooner  upon  a  marriage  with  consent,  with  a 
limitation  over  if  she  die  before  that  age,  or  be  married  with 
such  consent,  marries  during  minority  without  it, .and  afterwards 
attains  twenty-one.  It  may  be  asked,  will'  she  nevertheless  be 
entitled  to  the  legacy?  It  seems  to  be  the  better  opinion  that 
she  is  so  entitled,  and  upon  the  construction,  that  the  legatee 
was  intended  to  have  the  legacy  at  twenty-one,  without 
any  qualification,  if  she  lived  so  long;  but  as  she  might  marry 
before  that  age,  and  have  occasion  for  the  money,  and  yet  die 
a  minor,  she  was  also  intended  to  take  the  legacy  in  that 
event,  provided  the  marriage  took  place  with  the  required  con- 
sent It  foUows,  from  this  interpretation,  that  the  effect  of  the 
condition  depends  upon  the  contingency  of  death  under  twenty- 
one;  so  that  upon  the  legatee's  attaining  that  age  she  will  take 
the  legacy,  as  if  no  condition  whatever  had  been  imposed  in 
relation  to  it 

Accordingly,  in  Austen  v.  Hahey  (y),  residuary  personal  estate 
was  bequeathed,  in  trust  for  the  testator^s  son  Henry  Austen^ 
when  and  so  soon  as  he  attained  twenty-one,  or  married  before 
that  age  with  the  previous  consent  of  guardians,  or  the  majority 
of  them  then  living :  "  but  if  he  should  not  attain  twenty-one, 
or  marry  before  that  age  with  such  consent  and  approbation  as 
aforesaid,"  the  property  was  given  over  to  the  testator's  daughters. 
Henry  attained  the  age  of  twenty-one,  but  married  during  mi- 
nority, without  the  previous  consent  of  his  guardians ;  and  Sir 
W.  Grant  declared  that  Henry^  upon  attaining  twenty-one, 
became  absolutely  entitled  to  the  personal  estate. 

The  same  Judge  made  a  similar  decision  in  Knight  v.  Came- 
ran  {z\  where  the  bequest  was  to  Miss  Douglas  of  l,000iL  to  be 
paid  as  soon  as  she  should  attain  twenty-one,  and  in  case  she 
lived  to  attain  that  age,  ^^  and  not  otherwise,"  or  upon  her  mar- 
riage, which  should  first  happen,  provided  she  married  with  the 
consent  of  the  testator's  executors,  ''and  not  otherwise;"  but  if 
she  died  before  twenty-one,  or  being  married  with  such  consent 
as  aforesaid,  the  legacy  was  otherwise  disposed  of.  Miss  Douglas 
married  without  any  consent,  and  was  a  minor  at  the  time  of  the 


(y)  13  Ves.  126,  130. 


(z)  14  Ves.  389. 
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decree.  Upon  a  qaesdon  as  to  her  right  to  the  legacy,  Sir  W.  Performaoce. 
Grant  said,  the  condition  was  precedent,  and  that  Miss  Douglas^  of  conditions 
before  she   could  make  a  tide   to  receive   the  money,  must  >«  restraint  of 

marriaffe 

predicate  of  herself,  either  that  she  attained  twenty-one,  or  had 
married  with  consent.  The  latter  she  could  not  do,  and  the 
former  period  had  not  arrived ;  so  that  her  ude  at  present  was 
defecdve.  His  Honor,  however,  made  the  following  declaration*; 
that  Miss  Douglasy  not  having  attained  twenty-one,  nor  married 
with  consent,  is  not  now  endded;  a  dedaradon  which  implied 
her  right  upon  arriving  at  the  above  age. 

The  terms  in  which  the  condidon  is  expressed  must  decide  >vben  marriage 
the  quesdon,  whether  marriage  without  consent  before  twenty-  will  forfelt^o 
one  will,  or  will  not  be  fetal  to  the  lecratee.     TJie  above  are  legacy,  though 

the  leiratee 

instances,  where,  notwithstanding  breaches  of  the  conditions,  the  attain  twentj- 
legatees  were  declared  endded  to  the  legacies,  upon  attaining  °°^' 
their  ages  of  twenty-one.  In  those  cases,  the  testators  did  not 
declare  that  marriage  without  consent  should  determine  the  rights 
of  the  legatees,  but  merely  that  diey  should  not  have  them 
earlier  than  twenty-one,  unless  they  married  with  consent  It 
was  the  intention  (as  has  been  observed),  that  the  legatees  should, 
at  all  events,  receive  their  legacies  upon  attaining  twenty-one. 
Bat  when  the  condidons  are  so  framed,  as  to  determine  the 
interest  of  the  legatees  upon  marrying  without  consent,  as  where 
the  required  assents  operate  as  condidons  stdfsequent,  non-compli- 
ance with  them  will  be  fataL  For  example;  if  the  bequest  be  to 
A.,  to  be  paid  at  twenty-one  or  marriage;  but  if  A  die  under 
twenly-one,  or  marry  without  the  consent  of  £.,  then  to  C. ; 
marriage  without  consent  before  twen^-one  will  be  a  forfeiture 
of  the  legacy. 

An  instance  of  this  kind  occurred  in  Chauncy  v.  Graydon  (a). 
There  trustees  were  directed  to  transfer  Soiiik  Sea  stock  to  each 
child  of  the  testator's  nephew  at  twenty-one  or  marriage,  they 
marrying  with  the  consent  prescribed  in  the  will ;  ^  and  in  case 
any  of  the  children  died  before  twenty-one,  or  should  marry 
without  consent  as  aforesaid"  (b\  their  shares  were  to  go  over. 
Two  of  the  children  married  during  minority  without  consent ; 
and  it  was  contended,  that  if  they  lived  to  attain  twenty-one, 
they,  notwithstanding  their  marriages  without  consent,  would  be 
endtled  to  their  legacies.  But  Lord  Hardwicke  was  of  a  contrary 
opinion,  and  said,  ^'  if  they  married  without  consent  before  twenty - 

(a)  2  Atk.  616.  tions  in  regard  to  conditions  prece- 

(b)  See  Sir.  W,  Grants  observa-      dent  and  subsequent,  14  Ves.  392. 
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Perforauuiee.  one,  die  condition  was  broken,  it  was  l^e  intention  of  the  tealator 
that  there  should  be  no  new  time  which  should  arise,  bet  die 
legacy  to  be  absolutely  gone." 

It  is  observable,  that  the  oommencenient  of  the  danse  oontain- 
ing  the  last  bequest  was  similar  to  the  cases  before  stated,  bot  die 
clause  by  which  the  l^acy  is  given  over  is  different  There  the 
legacies  were  pven  on  precedent  conditions,  upon  the  happeoing 
of  one  of  two  events,  the  attainment  of  twenty-one  or  a  maniage 
with  consent;  with  a  mere  declaration^  thatif  iMii£ft«rof  them  hap- 
pened, the  legatees  were  not  to  have  the  legacies.  Henoe^  if 
either  contingency  did  happen,  the  condition  vras  satisfied ;  whereas, 
in  tlie  last  case,  the  clause  limiting  over  the  legacy  showed  tiiat 
a  suhiequenty  not  a  precedent,  condition  was  intended.  The 
interest  previously  vested  was  expressly  determined  and  givea 
over,  if  die  legatee  died  before  twenty-one,  or  married  without 
consent ;  consequendy,  it  was  the  intention  of  the  testator,  u 
Lord  Hardwicke  observed,  that  there  should  be  **  no  new  dme 
which  should  arise,  but  the  legacy  to  be  absolutely  gone."  The 
distinction  is  attended  with  nicety,  but  appears  to  be  ni* 
stantialy  and  it  reconciles  the  last  audiority  vrith  the  cases  beibre 
stated 


Conditicnt  ia 
reBtraiot  of 
marriage  In 


With  respect 
to  preoodent 
conditions. 


(A.  6.)) — As  to  conditions  requiring  marriages  with  consent 
being  considered  in  terrarem  (c). 

The  doctrine  upon  this  subject  is  thus  stated  by  Lord  Hard' 
wicke;  *^  It  is  an  establidied  rule  in  the  Civil  law,  and  has  long 
been  the  doctrine  of  a  Court  of  Equity,  that  where  aperaonal  legMj 
is  given  to  a  child  on  condition  of  marriage  vrith  consent,  this  is  not 
looked  upon  as  a  condition,  but  as  a  declaradon  of  the  testator  » 
terrorem^  (d). 

However  unsatisfectoiy  the  reason  of  the  rule  may  i^pear,  is 
it  is  difficult  to  suppose  that  a  testator  made  use  of  ezpreasioos 
in  a  sense  different  from  their  obvious  import ;  the  rule  neverthe- 
less is  clearly  settled  to  the  extent  of  Lord  Hardwicke^B  statement, 
where  the  condition  is  eubsequent^  and  there  is  no  limitation  over 
upon  a  breach  of  it :  but  that  it  is  so  settled  where  the  condition 
is  precedent^  is  not  so  certain,  as  has  been  shown  in  a  preceding 
page  (e).  Lord  Harduncke  said,  in  the  case  before  referred  to  (/)i 
*^  he  did  not  find  that  the  Civil  or  Ecclenastical  law  made  any 
disdnction  between  conditions  precedent  and  eubeequent;  bot  in 


(c)  ^iite,pp.759,  795. 

(d)  Reynish  t.  Martin^  3  Atk.  331. 

(e)  AfUe^  p.  762. 


(/)  ReytMh  y.  Marthi,  3  AUu 
332. 
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both  cages,  the  oonditioo^  as  such,  was  merely  voicL"  This  is  PerfbmuuMe. 
certainlj  correct,  if  andentood  of  that  hiw  as  at  first  established ;  of  conditions 
but  not  so  sure,  if  it  include  all  the  modifications  and  alterations  ^^  rMtraint  of 
of  the  rule  made  fi-ora  time  to  time  in  the  latter  ages  of  the  """•^^ 
Annan  state  (g).  One  of  those  modifications  is  thus  stated  by 
Swinburne;  **  The  testator  doth  make  thee  his  executor,  or  give 
thee  lOOL,  if  thoa  do  marry  with  the  counsel  or  advice  of  his 
brother.  If  thou  do  marry  without  his  counsel  or  advice,  thou  art 
excluded.*^  (h)  But  he  adds,  if  the  advice  be  asked»  the  legatee 
was  not  obliged  to  follow  it :  a  strange  conclusion,  to  reject  the 
substance  for  the  shadow.  However  this  limitation  of  the  ancient 
rule  bears  closely  upon  the  present  subject;  and  it  is  but  reason- 
able  to  doubt  whether,  in  the  times  before  alluded  to,  the  consent 
of  parents  or  guardians  to  the  marriages  of  their  children  or  wards 
might  not  have  been  the  subjects  of  good  conditions.  The  affirm- 
ative  of  the  proposition  is  the  more  probable,  since  the  rule  of 
the  Civil  law,  as  finally  settled,  enforced  every  condition  in  res- 
traint of  .marriage,  which  did  not  directly  or  indirectly  import  an 
absolute  injunction  to  celibacy  (f).  For  these  reasons,  it  is  con* 
ceived,  that  when  the  condition  is  precedent,  requirii^  the  consent 
of  jf,  to  the  marriage  of  B.,  B.  must  obtain  the  consent,  whether 
the  legB^j  be  limited  over  or  not  That  B.  must  do  so,  if  the 
consent  were  restricted  to  his  marriage  under  twenty-one  or 
twenty-eight,  is  clearly  settled  by  the  cases  (j),  upon  the  principle 
of  necessity  for  B,  to  answer  the  description  in  the  bequest :  and, 
if  the  restraint  be  permitted  up  to  the  age  of  twenty-eight,  there 
appears  to  be  no  solid  reason  why  the  condition  should  not  be 
equally  good,  where  a  testator  thinks  proper  to  continue  the  par- 
tial restriction  during  the  life  of  the  legatee;  for  what  other  limit 
can  be  satisfactorily  defined.  The  requisition  of  consent  may  in 
this  instance  be  equally  proper,  as  in  the  examples  just  produced, 
as  from  the  mental  weakness  of  the  legatee,  &c. 

With  respect  to  conditions  subsequent,  it  is  now  an  established 
rule  (however  unreasonable  its  foundation),  that,  when  there  is 
no  bequest  over  upon  non-compliance  with  a  condition  requiring 
consent  to  marriage,  the  legacy  is  single  and  absolute ;  the  con- 
dition being  rejected  as  a  mere  declaration  in  terrorem  :  and  it  Subsequent 
will  make  no  difference,  whether  there  be  no  disposition  what*  Xen^Jw'lter. 
ever  of  the  fund,  upon  ia  breach  of  the  condition,  or  the  original  rtrr^n* 
l^acy  be  reduced  upon  the  happening  of  that  event 

(g)  Ante,  p.  757.  (t)  2  Dick.  721. 

(A)  Swinb.  pt.  4  sect.  xii.  art.  17.         (j)  See  onfr,  p.  769,  et  seq. 
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Performance.  Accordingly  in  Oarret  v.  Pritty  (k),  the  testator  gave  3,0001 
Of  conditions"  *^  ^  daughter,  part  of  it  to  be  paid  to  her  at  twenty-one,  or  on 
in  restraint  of    marriage,  which  should  first  happen,  and  the  remainder  to  be 

^ r — r  paid  to  her  at  the"  expiration  of  two  years  after  attaining  that 

no  disposition  Bge  or  marrying,  which  should  first  take  place.  But  if  she  died 
olttei^Sh^^  before  twenty-one  or  marriage,  he  gave  the  3,000i  to  the  de- 
the  condition,     fendant  Prktyy  a  disposition   which   was  disappointed  by  the 

daughter's  marriage  after  mentioned.  But  the  testator  declared, 
in  a  subsequent  part  of  the  will,  that  if  his  daughter  married 
before  twenty-one  without  the  consent  of  his  worthy  friend 
(a  Mr.  Scriven)^  in  case  he  were  then  living,  the  legacy  should 
cease  and  be  void,  and  he  gave  to  his  daughter,  in  lieu  of  it, 
500£  only.  The  daughter  married  without  the  consent  and 
during  the  life  of  Scriven ;  and,  it  is  presumed,  under  twenty- 
one.  Yet  it  was  declared,  that  she  was  entitled  to  the  entire 
legacy  of  3,000£  ;  and  principally,  as  Mr.  Vernon  says,  because  it 
was  not  expressly  devised  over.  But  he  was  wrong  in  stating 
that  the  money  was  in  the  above  event  directed  to  fall  into  the 
residue ;  for  the  will  contained  no  such  direction. 

The  next  case  is  an  authority  that,  where  there  is  no  express 
disposition  of  the  legacy  upon  a  marriage  without  the  requisite 
assent,  but  a  power  of  abridging  it  is  delegated  to  another  person, 
the  condition  will  be  considered  equally  in  terrorem,  as  if  the 
diminution  of  the  legacy  had  been  provided  by  the  testator  in  his 
will 

In  Wheeler  v.  Bingham  (/),  l,500iL  were  given  to  each  of  die 
testator's  granddaughters,  who  should  be  living  and  unmarried  at 
his  death ;  and  he  desired  that  none  of  them  should  marry  with- 
out the  consent  of  their  father  and  mother,  or  the  survivor; 
and  therefore,  if  any  of  them  married  without  such  consent,  he 
revoked  their  legacies,  declaring  that  they  should  not  be  entided 
to  any  benefit  under  his  will,  further  than  what  their  father  and 
mother,  or  the  survivor,  should  direct :  and  he  ordered  that, 
after  satisfaction  of  his  legacies,  if  uny  money  remained  in  the 
hands  of  his  trustees,  the  same  should  be  paid  to  his  daughter  for 
life,  and  after  her  death  to  the  defendant  Btngham.  Mr&  Wheeler 
(one  of  the  granddaughters)  married  during  Uie  life  of  her  father 
and  mother,  without  their  consent,  and  she  notwithstanding 
claimed  the  legacy  of  1,500£  Lord  Hardwiche  determined  the 
following  points: — 1st,  that  the  condition  was  subsequent;  2nd, 


(A)  2  Yern.  293,  stated  from  Beg.  Lib.  3  Merlv.  120. 
(0  3  Atk.  364. 


Sect.  II.],  upon  Condition.  829 

that  the  revocation  of  the  legacy  in  the  event  of  a  non-compli-    Perfonnance. 
ance  vriih  the  condition,  was  not  equivalent  to  a  limitation  over  ofconditions^ 
of  it ;  a  determination  in  conformity  with  the  last  case ;  and,  3rd,  of  restraint  in 
that  the  declaration,  in  regard  to  the  legatees  not  being  entitled 
to  any  further  benefit  under  the  will,  than  what  the  father  and 
mother,  or  the  survivor,  should  direct,  did  not  operate  as  a  devise 
over,  as  it  only  amounted  to  a  power  in  both,  or  the  survivor,  to 
abridge  the  legacy ;  which  had  no  other  effect,  than  if  the  testator 
had  reduced  the  bequest  in  his  will,  as  in  the  preceding  case  ; 
and  that  so  much  of  the  fund  as  was  not  appointed  under  the 
power,  if  exercised,  would  fall  into  the  residue ;  a  mode  of  devo- 
lution not  equivalent  to  an  express  direction  that  it  should  sink 
into  the  estate  when  disposed  of  by  the  will. 

It  appears  fh)m  the  judgments  in  the  preceding  cases,  that  if  ^'^^^[•J?**'*  " 
the  legacy  be  limited  over  to  another  person,  upon  the  marriage  over,  and  the 
of  the  legatee  without  consent,  the  executory  bequest  will  take  ^^^^ 
effect  upon  a  breach  of  the  condition,  which  in  this  instance 
is  not  considered  in  terrorem,     "  The  true  ground  (says  Lord 
Hardwiche\  upon  which  a  Court  of  Equity  has  suffered  the  con- 
dition to  effectuate,  is  not  the  intention^  but  the  right  of  a  third 
person  ;  the  being  given  over  and  vesting  in  that  person,  if  the 
condition  be  not  performed"  (m).     In  illustration  of  this,  his 
Lordship  remarked,  if  the  testator,  in  the  last  case,  had  said  that, 
npon  his  granddaughter  marrying  without  consent,  he  revoked 
the  legacy,  and  gave  it  to  the  &ther  or  mother  to  dispose  of,  such 
a  declaration  would  have  been  a  devise  over  (n). 

An  example  of  this  kind  is  afforded  by  the  case  of  Stratton  v. 
Grymes  (o),  in  which  Mr.  Stratton^  (a  citizen  of  London),  having 
issue  a  son  and  daughter,  bequeathed  two-thirds  of  his  legatoiy 
part  to  his  daughter ;  but  if  she  married  under  twenty-one  with- 
out the  consent  of  her  brother,  and  his  kinsman  (two  of  his  exe- 
cutors), then  50021  should  be  deducted  out  of  her 'share,  and  paid 
to  his  son.  The  daughter  married  without  consent,  and  during 
minority,  as  is  presumed ;  upon  which  a  question  arose  as  to  the 
effect  of  the  condition :  whether  it  was  in  terrorem  ;  and  the 
Court  declared  it  was  not  to  be  so  considered:  for,  upon  the 
daughter's  marriage  without  consent,  an  interest  vested  in  the 
son,  who  was  to  be  looked  upon  as  a  person  in  the  contemplation 
of  the  testator,  as  well  as  his  daughter. 

In  the  last  case,  and  in  that  proposed  by  Lord  Hardwiche  as 

<m)  S  Atk.  367.  (o)  2  Vem.  357,  ed.  hj  BaUhby, 

(n)  Ibid.  and  see  Barton  v.  Barton^  Ibid.  308. 
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Perfomwiioe.  above^  the  particular  legacies  were  limited  over;  Bat  whether  a 
Of  ooDditioDs  ™^re  residuary  bequest  amounts  to  a  disposition  of  the  legacy 
in  restraint  of  within  the  Tule,  has  been  in  practice  the  subject  of  considerable 
mamage.  ^^^ubt  Perhaps  the  following  distinction  will  be  found  correct 
dui^  dis^'.  If  the  testator  give  no  direction  for  the  legacy  to  fall  into  the 
^^^ertT*"  *^   residue,  a  disposition  of  that  fund  cannot  be  a  limitation  over  of 

the  individual  legacy,  because  it  is  not  permitted  to  form  a  part 
of  the  residue.     On  the  other  hand,  if  the  testator  direct  the 
legacy  to  &11  into  the  residue,  so  that  it  becomes  disposable  as 
part  of  that  estate,  such  direction  will  be  virtually  a  limitatioii 
over  of  the  particular  legacy.     With  respect  to  the  authorities, 
the  case  of  Amos  v.  Homer  (p)  is  not  an  authority,  as  it  was 
never  finally  determined  (7).    Paget  v.  Haywood^  referred  to  by 
fVilles,  C.  J.,  in  Harvey  v.  Jstan  (r),  is  too  imperfectly  stated  to 
have  much  importance  attached  to  it     SemphiU  v*  Sayfy(t), 
decided  nothing  upon  this  subject,  for  the  IfiOOL  bequeathed  to 
JEHzabethy  (the  question  in  the  cause,)  was  made  payable  to  her 
at  twenty-one  or  marriage,  ^d  no  restraint  upon  her  marrii^ 
was  imposed  by  the  testator  as  to  that  legacy.     In  Wheder  v. 
Bingham  (before  stated,)  Lord  Harduncke  expressly  marks  the 
distinction  above  mentioned.    There  was  no  direction,  in  that 
case,  that  the  granddaughter's  legacy  should  fall  into  the  residoe; 
and  although  that  estate  was  disposed  of,  his  Lorddiip  deter- 
mined that  the  condition  annexed  to  the  legacy  was  merely  w 
terraremi  and,  consequently,  that  it  did  not  fidl  into  and  pass 
with  the  residue  to  the  residuary  legatee.     But  he  declared  an 
opinion,  that,  if  there  had  been  an  express  devise,  in  the  event  of 
the  legatee  not  performing  the  condidon,  that  the  money  should 
sink  into  the  residue,  such  direction  would  have  amounted  to  a 
devise  over  of  the  particular  legacy  {t).    Lord  17iurbw*s  observa- 
tion in  Scott  V.  Tykr,  does  not  contradict  Lord  HardwiMt 
opinion,  for  in  that  case  there  was  ik>  direction  by  the  testator, 
that  the  benefits  intended  for  Margaret  should  fidl  into  the 
residue  upon  her  marriage  without  consent    It  is,   therefore, 
only  sound  criticism  to  confine  Lord  ThwrUm^s  expressions  to 
the  facts  of  the  case  bef<H%  him,  and  as  not  intended  to  apply  to 
instances,  where  there  are  express  directions  that  on  breach  of 
the  conditions,  the  legacies  shall  fiall  into  the  residue.     His 
Lordship's  words  were  these,   ^  the  vrill  hefore  us  contains  a 

(/>)  1  Eq.  Ca.  Abr.  11 1,  pi.  9.  («)  Pre.  Ch.  562. 

(9)  Forrest,  216.  (0  3  Atk.  868. 

(r)  1  Atk.  378. 
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residuary  beqaest  'But  that  has  been  repeatedly  and  well  enough  iVrfonnanoe. 

determined  to  leave  the  legacy  in  statu  qua.    It  only  prevents  ofooDditionB~ 

that»  which  has  not  been  disposed  of  already,  whatever  be  its  '"  '^«nt  ^ 

amount,  from  falling  by  order  of  law,  to  the  executor  or  next  of 

kin  (u)."    Whatever  may  be  the  value  of  the  above  remarks,  in 

order  to  prepare  the  reader  for  the  decision  of  Sir  W.  Grants 

M.  IL,  in  the  following  case;   that  determination  is  a  distinct 

authority  for  the  proposition,  that  wherever  a  testator  directs  a 

legacy,  determinable  upon  a  marriage  without  consent,  to  fall 

into  the  residue,  which  is  made  the  subject  of  bequest,  that  is 

such  a  speciBc  disposition  of  the  individual  legacy,  as  to  pass  it 

to  the  residuary  legatee,  upon  non-compliance  with  the  condition 

by  the  particular  legatee. 

In  Uojfd  v.  Brantan  (v),  the  trusts  of  24,000/.  were  declared 
by  the  will  of  Mr.  Aldersan  in  favour  of  his  four  grand-nieces,  to 
the  following  effect :  the  above  sum  was  divided  into  four  shares 
of  6,000/.  each,  the  dividends  of  one  of  which  his  trustees  were 
directed  to  pay  to  the  separate  use  of  his  grand-niece  Sarah  (then 
of  age)  for  life,  and  the  capital  among  her  children  at  her  death. 
Similar  trusts  were  declared  of  the  remaining  shares  in  favour  of 
his  other  grand-nieces  (who  were  in&nts)  and  their  children* 
But  if  any  of  his  grand-nieces  married  without  the  consent  of 
his  trustees,  the  testator  declared  that  they  should  forfeit  the 
dividends  bequeathed  to  them  for  life,  and  that  the  dividends 
and  capital  ^'should  thereupon  sink  into  and  constitute  part  of 
the  residue  of  his  estate,  which  he  gave  to  his  grand-nephews." 
The  amounts  of  the  shares  were  varied  by  two  codicils;,  neither 
of  which  afiected  the  question  that  arose  upon  the  vnlL  Sarah 
married  Mr.  Bernard  at  the  age  of  twenty-six,  without  consent, 
and  on  the  question,  whether  her  legacy  was  forfeited,  two{)oint8 
were  made  in  her  &vour;  first,  that  not  being  under  twenty- 
one  at  the  time  of  marriage,  she  was  not  within  the  compass  of 
the  condition,  upon  the  principle  of  the  authorities  mentioned 
under  subdivision  (A.  5)  (w) ;  o£  secondly,  that  the  condition  was 
merely  in  terrarem,  since  there  was  no  bequest  over  of  the  legacy, 
the  direction  for  its  felling  into  the  residue  and  the  disposition 
of  such  residue  not  being  (as  it  was  argued)  a  sufficient  limita- 
tion over  of  the  individual  legacy,  agreeably  with  preceding 
adjudications.  To  the  first  point  Sir  fF.  Grant  answered,  that 
the  condition  could  not  be  confined  to  SaraKs  minority,  as  she 
was  twenty-one  when  the  will  was  made  :  and  as  to  the  second, 

(tt)  2  Dick.  723.  (o)  8  Meriv.  IpS,  US.  (10)  Ante,  p.  822. 


832 


Perfonnance. 


Of  Legacies 


[Ch.  xra. 


or  conditions 
in  restraint  of 
marriage. 


Caseof  Aliir- 
ptu  V.  J9at»- 
^ru^Te  consi- 
dered. 


As  to  applica- 
tion of  aoctrine 
of  conditions 
in  UrroTtm  to  a 
bequest  to  a 
midom  for  life 
or  till  her  mar- 
riage. 


his  honour  thus  expressed  himself:  ^'In  the  jH'eseiit  case,  there 
is  a  direction  that  the  forfeited  bequests  shall  sink  into  and  con- 
stitute part  of  the  residue  thereinafterwards  bequeathed.  It  does 
not  rest,  therefore,  on  a  mere  declaration  of  forfeiture.  There 
is  an  express  disposition  made  of  what  is  to  be  forfeited.  It  was 
said,  that  a  direction  that  it  shall  fidl  into  the  residue  is  no  more 
than  the  law  would  imply,  and  cannot  therefore  amount  to  a 
bequest  oven  But  when  it  was  decided  that  a  residuary  claose 
did  not  carry  such  a  legacy,  it  was  by  consequence  decided  that 
it  did  not  fall  into  the  residue,  for  if  it  did,  the  lesiduaiy  legatee 
would  be  entitled  to  it  What  is  here  declared  is,  that  that 
residue  shall  include  it  in  the  legacies  declared  to  be  forfeited. 
I  am  of  opinion  that  there  is  in  this  case  a  valid  devise  over,  and 
as  the  marriage  appears  to  hfive  been  had  without  consent,  it 
follows  that  the  forfeiture  takes  place." 

Previously  to  quitting  the  present  subject,  it  is  proper  to  notice 
a  determination  of  Sir  Thonuu  Flumer,  which  has  not  been 
considered  as  free  frou)  doubt 

The  case  alluded  to  is  Marples  v.  Bainbridge  (x),  where  Thonm 
Marples  bequeathed  to  his  wife  ^'should  she  survive  and  canJtamt 
unmarried,"  all  his  personal  estate  for  life ;  and  he  disposed  of 
it  after  her  decease.  The  widow  married  again,  and  the  property 
for  the  remainder  of  her  life  was  claimed  by  the  testator's  next 
of  kin ;  but  his  Honor  decided  against  such  claim,  holding  that 
the  bequest  was  a  ctrndition^  and  in  terrarem ;  and  consequendy 
the  widow,  notwithstanding  a  breach  of  it,  was  entitled  to  the 
property  for  life. 

The  objection  to  this  decree  is,  that  it  is  founded  in  mistake 
(as  is  presumed) from  not  distinguishing  between  A.Urmlatian  and 
a  condition  (y).  Whether  a  limitation  or  condition  is  intended  by 
a  testator,  is  to  be  ascertained  from  the  whole  of  his  will;  tech- 
nical words  to  constitute  either  of  them  not  being  required  in 
testamentary  cases  (2:).  That  a  limitation,  in  the  present  instancy 
was  intended,  seems  apparent  from  the  terms  of  the  bequest 
The  gift  in  substance  is  made  to  the  wife  for  life,  or  quausqwt 
a  second  marriage.  Upon  the  happening  of  either  event  her 
interest  was  to  expire.  It  was  one  of  the  natural  periods  at  which 
her  estate  was  to  determine,  a  benefit  intended  duratUe  vidvifatfif 
and  no  longer;  so  that  upon  the  happening  of  either  contiogeney. 


(x)  1  Mad.  590. 

(jr)  See  aereral  cases  upon  this 


distinction  collected   anie^    p.  788, 
et  seq» 

(z)  Atite^  p.  750. 
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the  interest  which  was  only  so  long  granted  must  ceaise.   In  such   perfonnance. 
a  case,  the  doctrine  of  conditions  in  terrorem  is  wholly  inappli-  of  conditions" 
cable,  as  appears  from  Lord  Hardwicke^s  decree  in  the  following  m  restraint  of 


In  Richards  v.  Baker  (a),  Mr.  Richards  bequeathed  to  his  wife 
his  goods^  furniture,  &c.,  in  or  belonging  to  his  house  at  Edmonton^ 
**  so  long  as  she  continued  his  widow  and  no  longer  f  and  he 
disposed  of  his  residuary  personal  estate,  but  gave  no  direction 
as  to  what  was  to  become  of  the  articles,  &a,  bequeathed  to  his 
wife,  in  the  event  of  her  second  marriage.  Lord  Harduncke 
declared,  that  she  was  entitled  only  to  the  use  of  them  diaring  her 
tcidmohood. 

The  difference  between  those  two  cases  is,  that  in  the  first  case 
the  widow's  interest  is  determinable  upon  her  death  or  marriage, 
and  by  the  second,  upon  her  marriage  only.  There  was  in 
neither  a  limitation  over  of  the  legacy  upon  the  widow's  marriage. 
The  case  before  Lord  Hardwieke  was  not  cited  to  Sir  Thomas 
PbemeTy  and  it  is  presumed  that,  had  it  been  mentioned,  his 
Honor  would  have  pronqpnced  a  decree  different  fix>m  that  made 
in  Marples  v*  BaMbridge. 

R  —Conditions  requiring  marriages  with  persons  bearing  the  Conditiona  re- 

SUruameS  of  testators.  (juiring  mar. 

Whether  the  mere  assumption  of  the  surname  of  a  testator  will  men  of  parti- 
be  a  performance  of  a  condition  requiring  the  legatee  to  marry  ^'^^^^  »•"»•• 
a  person  of  that  name,  previous  to  the  vesting  of  the  legacy,  does 
not  appear  to  be  clearfy  settled.  The  objection  to  such  a  mode, 
«ur.,  die  fraud  which  may  be  committed  upon  the  testator's  in- 
tention, by  the  adoption  of  the  name  before  the  marriage  with 
a  view  to  the  legacy,  and  then  abandoning  the  assumed  name 
after  receipt  of  the  money,  does  not  seem  to  be  obviated  by  the 
obtainix^  of  an  Act  of  Parliament  or  a  royal  license.  The 
former,  in  gwinff  a  new  name,  does  not  abolish  the  old.  So  that 
the  party  may,  if  he  think  proper,  use  his  old  name  upon  every 
occasion,  and  accept  gifts  or  legacies  by  it  alone  (ft).  The  latter 
18  a  mere  permission  to  take  the  new  name,  does  not  give  it,  and 
18  nothing  more  than  a  voluntaiy  assumption  of  it  If  then 
neither  of  those  methods  in  taking  the  new  name  removes  the 
olgectioin  to  its  voluntaiy  assumption,  it  seems  but  reasonable 
that  as  by  that  mode  the  condition  is  strictly  and  literally  per- 
formed, it  should  be  considered  sufficient  to  entitle  the  legatee 

(a)  2  Atk.  S2L  (h)  15  Vet.  100. 
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Ofoondhioiis 
in  fBitnuiit  01 
marriage. 


Parfonnaiiet.  to  the  legacy.  Sir  Joieph  JekgU^  VL  B.,  (a  Jadge  of  no  litde 
authority)  declared  such  to  be  his  opinion,  in  the  case  otScarim 
T.  Bateman ;  and  although  his  decree  was  reversed  in  the  ITmik 
of  Lordsy  the  ground  of  the  reversal  may  possibly  have  been 
different  from  what  is  usually  inferred  from  the  aigument  of  the 
appeUanti's  counsel  appearing  in  the  printed  report,  as  we  shall 
more  particularly  notice*  That  was  a  case  of  mere  assamptioo 
of  name,  upon  the  eve  and  on  account  of  the  marriage :  and  his 
Honor  said,  ''I  am  of  opinion,  that  the  oonditicm  is  complied 
with  by  the  defendant's  taking  the  name  of  Barlono*  Surnames 
are  not  of  very  great  antiquity,  for  in  ancient  dmea  the  appella- 
tions of  persons  were  by  their  Christian  names,  and  the  phuxs 
of  their  inhabitations,  as  ThomoM  of  Dak,  viz.,  the  place  where  he 
lived  (c).  I  am  satisfied  the  usage  of  passing  Acts  of  Parliament 
for  the  taking  upon  one  a  surname  is  but  moderUf  and  that  any 
person  may  take  upon  him  what  surname,  and  as  many  sumamefl^ 
as  he  pleases,  without  an  Act  of  Parliament"  (d).  With  this 
opinion  Abbott,  C.  J.,  coindded,  in  the  recent  case  of  2><ie  v.  Yatei, 
in  which  he  expressed  himself  to  the  following  effect  ^  A  name 
assumed  by  the  voluntary  act  of  a  young  man,  at  his  cutset  into 
life,  adopted  by  all  who  know  him,  and  by  which  he  is  constantly 
called,  becomes,  for  aU  piirpeses  that  occur  to  my  mind,  as  moch 
and  effectually  kU  name,  as  if  he  had  obtained  an  Act  of  Par- 
liament to  confer  it  upon  him."  Upon  the  whole,  the  followmg 
rule  may  probably  be  laid  down  as  the  criterion  to  detennint 
those  cases: 

Where  nothing  appears  upon  the  will  declaratory  of  the  tests- 
tor's  intention,  except  that  die  legatee  ia  to  many  a  person  befl^ 
ing  his  surname,  the  assumption  dT  that  name  before  the  marriage 
will  be  sufficient  fiut  where,  in  addition  to  this  requisition,  the 
coptext  of  the  will  sufficiently  shows^  that  by  the  words  ^  name' 
or  **  surname,"  the  testator  meant  to  designate  a  person  inherit- 
ing it  firom  his  fiitfaer  (as  in  the  instances  mentioned  in  the 
second  chapter)  (e),  *  neither  the  assumption  of  the  name  or  sor* 
name  with  or  without  an  Act  of  Parliament,  nor  by  royal  lioensi^ 
will  be  an  efiectual  compliance  with  the  condition. 

In  reference  to  the  efiect  of  a  voluntary  assumption  of  name^ 
the  following  authoriries  are  applicable — 
In  Barbwr.  Bateman  (f)f  Mn  Barlow  bequeathed  to  his 


.  (c)  See  CamdeiCs  remsins  oon- 
ceming  Britain,  ed.  1637,  p.  141, 
stated  5  Bam.  &  Aid.  552,  in  a  note 
to  Doe  V.  Fofet. 


Probable  rule 
upon  this  mb- 
j«ct. 


(d)  3  P.  Wms.  66. 

(e)  Ante,  p.  114yftc. 

(/)  2  Bro.  Pari.  Ca.  279, 8vo.  el; 

S  P.  Wms.  6^  S.  C. 
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womofh  Mary  Barlow^  1,0001  payable  ftt  twenty-one  or  marriage ;  PerformaBce. 
bat  if  she  died  under  that  age  or  unmarried,  he  gave  the  l^acy  Ofoonditioiir 
to  his  kinsman,  Charles  Barlow.  The  will  then  proceeded,  «  In  "  f*?*"^*  ^^ 
case  the  said  Mary  Barhw  shall  marry  with  any  person  of  the 
iwmame  of  Barlow,  then  I  give  her  the  further  sum  of  1,000/.  to 
be  paid  on  the  day  of  such  marriage  with  a  Barhw  aforesaid. 
But  if  the  said  Mary  Barlow  shall  die  urmuurried,  or  shall  marry 
a.  person  not  bearing  the  surname  of  Barlow,  then  I  give  the 
last-mentioned  1,0002L  to  the  said  Charles  Barlow^  Soon  after 
the  testator's  death,  Mary  married  the  respondent  Robert,  whose 
fiither's  surname  was  Bateman ;  and  Robert  was  christened,  called, 
and  known  by  the  name  of  Robert  Bateman;  but  on  the  occasion 
of  the  marriage,  and  not  before,  he  assymed  the  surname  of 
Barhw,  to  entitle  himself  to  the  additional  legacy.  Charles,  the 
appellant,  conceiving,  that  by  the  above  marriage  he  became 
entitled  to  the  txmditional  legacy  of  1,0001  commenced  a  suit  to 
IHX)cure  it,  but  his  bill  was  dismissed  by  Sir  Joseph  JekyU,  who 
thought  that  as  Robert  hore  the  surname  of  Barhw  at  the  time  of 
the  marriage,  the  condition  was  well  performed;  and,  upon  a 
bill  filed  by  Robert,  he  ordered  both-  legacies  to  be  paid.  Charles 
appealed  from  both  decrees,  on  the  latter  of  which  his  appeal  was 
dismissed  for  irregularity,  the  decree  not  having  been  signed  by 
the  Chancellor;  but  the  first  decree  was  reversed,  and,  fix)m  the 
tenor  of  the  argument  for  the  appellant,  it  might  be  inferred,  that 
the  reversal  was  founded  upon  the  principle,  that  Robert  could 
not,  without  legal  authority,  take  the  surname  oi  Barhw. 

But  the  judgment  of  the  House  of  Lords  may  have  been 
founded  upon  a  diflerent  reason ;  the  particular  intention  of  the 
testator  as  collected  fit>m  the  expressions  in  his  will.  It  might 
have  struck  their  Lordships,  from  the  language  of  the  bequests, 
that  the  man  pointed  out  for  Mary  to  marry  of  the  surname  of 
Barhw,  was  not  meant  to  be  a  person  taking  it  either  by  volun** 
tary  assumption  or  under  legal  authority,  but  an  individual 
entitled  to  it  by  birth,  as  in  the  instances  befixre  alluded  ta  It 
18  observable,  that  the  only  persons,  objects  of  his  provision,  were 
two  distant  relations,  Charles  and  Mary  Barlow,  whom  he  ex- 
pressly describes  as  his  kinsman  and  kinswoman.  Relationship 
was  the  cause  of  the  testator's  bounty,  and  his  object  to  divide 
his  properly  among  such  of  his  relatives  whom  he  knew  to  stand 
in  diat  character.  Both  the  legatees  bore  his  surname  by  birth- 
right, and  on  the  ground  of  being  of  his  stock  or  fitmily.  Under 
such  drcumstanoes,  it  is  not  unreasonable  to  presume,  that  the 
Zjjrds  considered  the  condition  imposed  by  the  testator  upon  his 
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Performance,  kifuwonuzn  Maty  io  maiTj  a  Barlow,  as  designating  a  Barbio  of 
Of  conditions    Ws  owD  kin  or  family,  and  not  any  stranger  capricioosly  assaming 
in  restraint  of    tJi^t  surname.     At  least,  if  this  be  a  possible  sappositioD,  whiA 
"  might  have  had  influence  with  the  House  of  Lords,  it  destroys 

the  authority  of  the  case,  for  the  proposition  (as  supposed  by 
Baron  Thompson  in  Leiffh  v.  I^h  ig)y  **  that  a  devise  upon  con- 
dition of  marrying  a  man  of  a  particular  name,  is  not  sad^fied 
by  marrying  a  man  who  voluntarily  changes  his  name :  and  it 
leaves  the  judicious  remarks  of  Sir  Joseph  Jekytt  and  Chief  Joft- 
tice  Abbott  of  the  same  weight  and  importance  as  if  the  decree  of 
the  former  had  not  been  reversed.  That  the  judgment  of  Ae 
House  of  Lords,  was  founded  upon  the  special  circumstances 
before  suggested,  was  so  considered  by  Lawrence^  J.,  in  the  case 
Leigh  v.  Leigh  above  mentioned  (A):  and  it  is  conceived  that  it 
may  be  correctly  stated  as  a  general  proposition,  ^  that  a  condition 
to  many  a  person  of  a  particular  name  will  be  well  perfonned  by 
a  voluntary  assumption  of  it  previously  to  the  marriage/ 

Indeed  the  case  of  Doe  v.  Yates  (t)  before  referred  to,  must 
be  considered  an  express  decision  upon  the  subject;  for,  altbou^ 
the  condition  was  subsequent,  and  for  that  reason  to  be  constmed 
s^ctly,  yet  if  the  arbitrary  assumption  of  the  name  was  illegal  or 
ineffectual,  it  must  have  been  considered  as  not  at  all  taken,  and 
then  the  event  upon  which  the  limitation  over  was  to  take  place 
would  have  happened. 

In  that  case,  Mr.  Luscombe  devised  his  real  estate  tor  the 
.benefit  of  his  cousin,  •/oAji  Luscombe  Manning^  during  hia  minority, 
and  when  he  attained  twenty-one,  to  the  use  of  him  for  life,  he 
taking  and  bearing  the  name  of  Luscombe,  instead  of  his  own 
surname ;  remainder  to  the  use  of  his  first  and  other  sods  in  wc- 
cession,  and  their  heirs  male,  they  taking  and  using  the  sumaine 
of  Luscombe  instead  of  their  own,  with  remiunders  over.  Then 
followed  a  proviso  and  direction  for  the  devisees  lut  bearmg  the 
somame  of  Luscombe,  so  soon  as  they  respectively  should  be  ii 
possession  of  the  estate,  to  take  the  surname  of  Luscombe,  and  ntt 
it  instead  of  their  own ;  and  within  three  years  next  afterwards  to 
procure  the  change  of  surname  by  Act  of  Parliament  or  other 
effectual  manner,  and  for  ever  in  future  to  bear  and  use  the  sur- 
name of  Luscombe.  But  if  any  of  the  devisees,  who  should  be 
^  in  possession  of  the  estate,  should  not  take  and  use  that  sumaine, 

and  should  neglect  to  get  the  Act  of  Parliament^  or  other  soft- 
clent  authority  for  the  above  purpose,  within  three  years  next 
after  being  in  possession  of  the  property,  his  interest  should 

(g)  15  Yes.  111.  (A)  Ibid.  107.  (0  6  Barn.  &  Aid.  544. 
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and  be  yoid,  and  the  estate  go  over  to  the  person  next  in  re-  Astoforfei. 
mainder,  who  should  comply  with  the  condition.     Manninff^  the  S^n^'r-  ^ 
devisee,  while  a  minor,  and  before  entering  into  possession  of  the  fonmuice. 
estate,  voluntarily  assumed  the  surname  of  Luscambe^  and  ever 
afterwards  used  and  bore  it ;  but  he  did  not,  after  entering  into 
possession  of  the  property,  procure  an  Act  of  Parliament  or  a 
royal  license  to  take  that  surname.     The  question  was,  whether 
the  mere  assumption  of  the  surname  was  a  compliance  with  the 
condition ;   and  the  Court  of  Kmj^s  Bench  was  of  opinion  in 
the  affirmative,  upon  the  principle,  that,  as  the  devisee  bore  the 
name  otLuioombe  at  the  time  he  entered  into  possession  of  the 
estate,  although  by  mere  arbitrary  assumption,  the  condition  was 
fulfilled,  and  the  requisition  of  an  Act  of  Parliament  or  other 
legal  authority,  to  change  the  old  and  take  the  new  name,  only 
applied  to  persons  who  did  not  bear  the  surname  oiLuscombe  at 
the  period  they  took  possession  of  the  property;   so  that,  as 
Mr.  Manning  had  previously  assumed  that  surname  (a  voluntary 
assumption  being  sufficient),  he  was  not  an  object  within  the 
meaning  of  the  proviso,  and  consequently  not  bound  by  it 

From  the  preceding  contents  of  this  chapter,  it  appears  that 
the  principle  upon  which  the  literal  performance  of  conditions 
was  dispensed  with,  was  the  presumed  intention  of  testators  iin* 
posing  them,  and  not  compensation  as  upon  a  forfeiture.  Indeed 
the  doctrine  of  equitable  relief  upon  compensation  is  quite  in- 
applicable to  breaches  of  conditions  requiring  marriages  with 
consent,  and  a  Court  of  Equity  has  never  proceeded  upon  such 
a  ground  (j).  It  has  been  said,  that  where  time  or  place  is  a 
secondary  consideration,  if  the  thing  required  to  be  done  is  per- 
formed, diough  at  another  time  or  place,  so  as  that  the  testator's 
intention  is  fulfilled,  the  performance  shall  be  deemed  a  sufficient 
execution  of  the  condition  (A).  In  order  more  particularly  to 
illustrate  these  remarks,  it  is  proposed  to  offer  a  few  examples 
under  the  tide — 

Sect.  III.   Respecting  forfeiture  generally,  in  conse- 
quence of  the  nou-compliance  with  conditions. 

First,  wjiere  a  bequest  is  made  to  A.  upon  a  precedent  con-  Ai  to  forfeiture 
dition,  viz.  if  he  pay  to  B.  l,000i,  or  execute  a  release  of  all  ««««lly- 
demands,  within  twelve  months  after  the  testator^s  death;  and 
there  ia  no  limitation  over  upon  non-compliance,  if  A.  pay  the 

(J)  See  ante,  p.  769,  770. 

(A)  Bt  vide  Swinb.  pt.  4,  sect,  vi.,  art.  2,  and  ante,  p.  756. 
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money  or  execute  the  release^  although  not  within  the  twel?e 
months,  be  will  be  entitled  to  the  legacy ;  because  it  is  considered, 
that  payment  of  the  money  and  the  execution  of  the  release  are 
the  sole  motives  of  the  testator  in  imposing  the  conditicm  {fy 
and  that  his  intention  is  fulfilled  when  those  acts  are  executed. 
But — 


Condition  to 
marry  the  tef- 
tator's  daugh. 
ter,  and  ibe 
feftnaa^&o. 


Second. — If  the  legacy  had  been  limited  over  to  Cr  in  the 
event  of  the  l,000i  not  being  paid,  or  the  release  «iven  within 
the  twelve  months,  the  bequest  over  to  C.  would  take  place; 
because  the  time  of  performance  was  made  an  essential  by  the 
testator,  in  expressly  limiting  over  the  legacy  to  C,  if  neither  of 
those  acts  were  done  within  the  specific  period  (m). 

Thibb. — When  the  performance  does  not  solely  depend  upon 
the  legatee,  the  civil  law  does  not  seem  consistent,  in  deci<Ung 
when  a  non-compliance  shall  and  shall  not  be  a  forfeiture  (n). 
Possibly  the  determination  in  the  tribunals  of  this  country  may 
be  as  folllows :  If  a  legacy  be  given  to  B.  in  case  he  marry  2>. 
the  testator's  daughter:  here  the  performance  of  the  condition 
depends  upon  the  proposal  of  B.  and  the  cuxeptance  of  Z>»  K 
A  refuse  J9.,  it  is  apprehended,  that  the  ofier  and  r^eadiness  of' 
B.  to  marry  her,  will  not  be  considered  a  performance  of  the 
condition,  because  the  condition  being  precedent^  B.  cannot 
answer  the  description  iu  the  bequest  as  the  person  to  whom  the 
gift  applies  (o).  Besides,  the  procuring  of  2>.'s  consent  is  a  con- 
tingency, which  must  have  been  in  contemplation  of  the  testator; 
and  an  cbUgation  meant  to  be  imposed  tipon  B,y  the  result  of 
which  was  to  decide  whether  he  was  to  receive«the  legacy  or 
not  (/?)•     But— 

Fourth. — Had  the  condition  been  subsequent^  as  if  the  gift 
were  made  to  B,  payable  at  twenty-five,  with  a  proviso,  in  case 
he  did  not  marry  D.  before  that  age,  the  bequest  should  cease 
and  be  void ;  here  the  refiisal  of  JD.  to  marry  B.  is  of  no  conse- 
quence; for,  the  condition  being  merely  in  terroretn,  the  non- 
compliance with  it  does  not  create  a  forfeiture  (q).  But  if  the 
will  contain  a  limitation  over  of  the  legacy,  in  case  he  did  not 


(0  AfUcy  p.  769. 
(m)  Vide  ante^  p.  769,  et  seq, 
(n)  Swinb.  pt.  4,  sect,  vi.,  art.  2, 
and  sect.  Tin.,  art.  16  and  17. 
(o)  Ante^  p.  769,  et  seq. 


(p)  As  to  tbe  effect  of  endeavoun 
to  perform  conditions,  see  Smith  v. 
Wilsony  8  East,  443,  and  the  aatho- 
rilies  referred  to  in  that  case. 

(q)  See  oafe,  p.  827. 
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many  D.  within  the  above  period^  then  it  is  presumed,  that  if      Notice. 
the  marriage  do  not  take  place,  whether  from  the  neglect  or  of  oonditiom 
the  refusal  of  Z).,  the  limitation  over  will  be  effectual,  for  the  j^heniicceisaiy 
mson  before  mendoned. 

But  poflsihly  a  legatee  may  be  igncxant  of  the  testamentary 
benefit  bequeathed  to  him;  to  which  cause  the  non-performance 
of  a  condition  annexed  to  the  l^acy  may  be  imputed.  It  may, 
therefore,  be  neoessaiy  to  consider, — 

Stct.  IV.  The  duty  of  executors  to  rive  notice  to  lega-  ^  p!^« 

^       J  o         ^  o       notioe  of  con- 

tees  of  conditions  upon  which  the  legacies  are  to  take  ditions. 
effect  or  be  devested. 

1.  When  the  subject  is  personal  estate. 

It  seems  that  legatees  must  obtain  information  of  conditions  Not  neocMary 
annexed  to  their  legacies  as  executors  are  under  no  obligation  to  ^^uT^ 
give  notice  of  them,  unless  by  particniar  direction.     Hence  it 
follows,  that  it  will  not  be  a  sufficient  excuse  for  a  breach  of  the 
ccmditions,  for  the  legatees  to  all^  and  prove  they  had  no 
knowledge  of  the  terms,  upon  which  their  legacies  were  given. 

In  Chauncy-v.  Graydon  (r),  legacies  of  1,0002L  Sovth  Sea  stock 
were  bequeathed  to  Peter  and  Cassandra  Tahnmrdin  at  twenty- 
one,  or  on  marriage  with  the  consent  of  their  father,  &c,  with  a 
limitation  over,  upon  their  death  before  that  age,  or  marriage 
without  consent.  They  broke  the  condition,  and  alleged  in 
excuse  their  ignorance  of  it  But  liord  Hardvjiche  determined 
that  circumstance  to  be  insufficient  to  prevent  a  forfeiture ;  upon 
the  principle,  that  ^*  where  a  condition  is  annexed  to  a  devise  of 
real  or  personal  estate,  and  no  notice  required  by  the  will  to 
be  given,  nor  any  person  obliged  to  give  it,  the  legatees  must 
perform  the  condition,  or  cannot  be  entitled ;  and  if  they  omit 
to  do  so,  a  forfeiture  incurs  when  there,  is  a  limitation  over^  {s). 
Consequently^  where  no  person  is  bound  to  give,  the  parties 
themselves,  must  take  notice,  as  in  the  preceding  case;  the 
testator  not  having  imposed  any  obligation  upon  his  executors 
to  give  it.  This  doctrine  was  assented  to  by  Sir  ^  Grants  in 
the  case  of  Burgess  v.  Robinson  before  stated  {t)i  and  the  law  is 
the  same  in  dispositions  of  real  estates ;  which  leads  us  to  the 
consideration — 


(r)  2  Atk.  616.  («)  2  Atk.  619.  (0  Ante,  p.  771. 
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As  to  forfei-     money  or  execute  the  release^  althongh  not  within  the  twelve 
tore  generally    months,  he  will  be  entitled  to  the  lejracy ;  because  it  is  considered. 

by  non-per*  '  o     j  »       ^  ' 

formance.  that  payment  of  the  money  and  the  execution  of  the  release  are 
the  sole  motives  of  the  testator  in  imposii^  the  condition  {fy 
and  that  his  intention  is  fulfilled  when  those  acts  are  executed. 
But— 

Second. — If  the  legacy  had  been  limited  over  to  C;  in  the 
erent  of  the  1,000£  not  being  paid,  or  the  xelease  ^ven  within 
the  twelve  months,  the  bequest  over  to  C  would  take  place; 
because  the  time  of  performance  was  made  an  essential  by  the 
testator,  in  expressly  limiting  over  the  legacy  to  C,  if  neither  of 
.   those  acts  were  done  within  the  specific  period  (m). 

Condition  to  Thikd. — When  the  performance  does  not  solely  depend  upon 

SSSaT^UI    the  legatee,  the  civil  law  does  not  seem  consistent,  in  deciding 
ter,  and  sbe       when  a  non-compliance  shall  and  shall  not  be  a  forfeiture  (n). 
"***•   "■       Possibly  the  determination  in  the  tribunals  of  this  country  may 
be  as  folllows :  If  a  legacy  be  given  to  ^.  in  case  he  many  D, 
the  testator's  daughter:  here  the  performance  of  the  conditicm 
.  depends  upon  the  proposal  of  B,  and  the  cxceptance  of  D*    If 
JD.  refuse  B.y  it  is  apprehended,  that  the  offer  and  readiness  of 
B.  to  marry  her,  will  not  be  considered  a  performance  of  the 
condition,  because  the  condition  being  precedent^   B.   cannot 
answer  the  description  iu  the  bequest  as  the  person  to  whom  the 
gift  applies  (o).     Besides,  the  procuring  of  2>.'s  consent  is  a  con- 
tingency, which  must  have  been  in  contemplation  of  the  testator; 
and  an  cbUgation  meant  to  be  imposed  upon  B.j  the  result  of 
which  was  to  decide  whether  he  was  to  receive«the  legacrfr  or 
not  (/?)•    But— 

Fourth. — Had  the  condition  been  subsequent,  as  if  the  gift 
were  made  to  B.  payable  at  twenty-five,  with  a  proviso,  in  case 
he  did  not  marry  2>.  before  that  age,  the  bequest  should  cease 
and  be  void ;  here  the  refusal  of  J9.  to  marry  B.  is  of  no  conse- 
quence; for,  the  condition  being  merely  in  terrorem,  the  non- 
compliance with  it  does  not  create  a  forfeiture  (;).    But  if  the 

will  contain  a  limitation  over  of  the  legacy,  in  case  he  did  not 

*■     —  ■  -  -  ■■  ■ 

(Q  Ante^  p.  769.  (/?)  As  to  the  effect  of  endeawmn 

(m)  Vide  ante,  p.  769,  et  seq.  to  perform  conditions,  see  iSMA  t. 

(n)  Swinb.  pt.  4,  sect,  vi.,  art  2,  WiUon^  8  East,  443,  and  tiie  aatfacK 

and  sect,  ym.,  art.  16  and  17.  rities  referred  to  in  that  case, 

(o)  Ante,  p.  769,  et  eeq.  (q)  See  ante,  p.  827. 
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many  2>.  within  the  above  period^  then  it  is  presumed,  that  if      Notice. 
the  marriage  do  not  take  place,  whether  from  the  neglect  or  of  conditions^ 
the  refusal  of  Z).,  the  limitation  over  will  be  effectual,  for  the  ^hennccessaiy 
mson  before  mendoned. 

But  poflsihly  a  legatee  may  be  igncxant  of  the  testamentary 
benefit  bequeathed  to  him;  to  which  cause  the  non-performance 
of  a  condition  annexed  to  the  l^acy  may  be  imputed.  It  may, 
therefore,  be  necessary  to  consider, — 

Stct.  IV.  The  duty  of  executors  to  give  notice  tolega-  f^^/^^, 
tees  of  conditions  upon  which  the  legacies  are  to  take  ditions. 
effect  or  be  devested. 

1.  When  the  subject  is  personal  estate. 

It  seems  that  legatees  must  obtain  information  of  conditions  Not  necesstry 
annexed  to  their  legacies  as  executors  are  under  no  obligation  to  ^^l^^l^"'^*^ 
give  notice  of  them,  unless  by  particular  direction.     Hence  it 
follows,  that  it  will  not  be  a  sufficient  excuse  for  a  breach  of  the 
CQuditions^  for  the  legatees  to  all^  and  prove  they  had  no 
knowledge  of  the  terms,  upon  which  their  legacies  were  given. 

In  Chauncyy.  Graydon  (r),  legacies  of  1,00021  South  Sea  stock 
were  bequeathed  to  Peter  and  Cassandra  Tahourdin  at  twenty- 
one,  or  on  marriage  with  the  consent  of  their  father,  &c,  with  a 
limitation  over,  upon  their  death  before  that  age,  or  marriage 
without  consent.  They  broke  the  condition,  and  alleged  in 
excuse  their  ignorance  of  it  But  liord  Hardtnche  determined 
that  circumstance  to  be  insufficient  to  prevent  a  forfeiture ;  upon 
the  principle,  that  "  where  a  condition  is  annexed  to  a  devise  of 
real  or  personal  estate,  and  no  notice  required  by  the  will  to 
be  given,  nor  any  person  obliged  to  give  it,  the  legatees  must 
perform  the  condition,  or  cannot  be  entitled ;  and  if  they  omit 
to  do  so,  a  forfeiture  incurs  when  there  is  a  limitation  over"  (s). 
Consequently,  where  no  person  is  bound  to  give,  the  parties 
themselves,  must  take  notice,  as  in  the  preceding  case;  the 
testator  not  having  imposed  any  obligation  upon  his  executors 
to  give  it  This  doctrine  was  assented  to  by  Sir  ^  Grant,  in 
the  case  of  Burgess  v.  Robinson  before  stated  {t)i  and  the  law  is 
the  same  in  dispositions  of  real  estates ;  which  leads  us  to  the 
consideration — 


(r)  2  Atk.  616.  («)  2  Atk.  619.  (0  Asiie,  p.  771. 
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Notice.  2,  Of  the  necessity  for  pving  notice  of  oondidons  annezed  to 

Of  conditions    devises  of  real  property. 

whOT  nrocMary  Thg  following  distinction  prevaib  upon  this  subject^  when  die 
— devisee  is  heir-at-lawy  and  when  he  is  a  stranger,  viz.  that  notioe 

But  Dccetsary     •  t 

if  dcYuee  of  IS  necessaiy  to  be  given  to  the  hen:,  before  a  forfeiture  can  attach 
the^^  ^  ^^^  ^  breach  of  the  testamentary  condition ;  but  that  no  such 
wily*  notice  is  required  to  be  given  to  the  stranger;  and  upon  this 

reasoning:  The  heir  has  a  title  paramount  the  will,  t.  e.  by 
descent^  and  he  is  presumed  to  enter  and  claim  in  that  rig^t  Ab^ 
therefore,  the  devise  is  not  necessary  to  his  title,  he  will  be  con- 
sidered to  know  nothing  of  it,  nor  of  the  condition,  until  he 
receive  notice.  But  the  stranger  has  no  title,  except  undor  the 
will  imposing  the  condition.  Hence  he  is  presumed  to  have 
knowledge  as  well  of  the  condition  as  of  the  devise  (tt ). 

In  Doe  V.  BeaucUrkf  referred  to  in  the  last  note.  Lord  JSZZoi- 
borough  expressed  his  sentiments  upon  the  propriety  of  the 
following  distinction,  '*  where  a  party  is  really  ignorant  of  die 
existence  of  the  instrument,  in  which  the  condition  is  contained, 
and  where  he  would  have  good  tide  if  there  were  no  such  instru- 
ment, it  seems  unreasonable  to  hold  that  a  n^ect  of  the  tenns 
of  that  condition  should  subject  him  to  a  loss  of  the  estate.  It 
would  encourage  the  concealing  of  the  instrument,  until  a  breach 
were  incurred,  so  to  decide:  and  no  substantial  inconvenienoe 
can  result  from  holding  that  the  person  entided  to  avail  himself 
of  a  breach,  should  take  care  that*  the  condition  was  known  to 
the  person  who  was  to  comply  with  it :"  and  in  that  case,  the 
Court  founded  its  opinion  upon  the  broad  ground  that  neither 
neffkct  nor  refusal  will  subject  the  devisee,  who  is  heir,  to  lose  the 
estate,  unless  he  has  notice  of  the  condition. 

(«)    See    the    following    cases:  Burlefym  v.  ITicm/^rey,  AmbL  S59| 

Fraunces*  case,  8  Rep.  89,  b ;  Porter  and  Doe  v.  Beauderk^  1 1  Eaat,  ^7 ; 

V.  Fry,  1  Ventr.  199 ;  1  Mod.  SCO,  BmdaU  v.  Eeley,  Cart  92,  170,  it 

814 ;  Sir  T.  Rajm.  236 ;  MaUoon  v.  not  law,  and  see  Lord  J^AMorviyA'i 

FitzgeraH  8  Mod.  28 ;   Skin.  125 ;  comments  upon  it  in  the  last  case. 
Whaley  v.  Read^  Lutw.  804,  809; 
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CHAPTER  XIV. 

Of  the  assent  of  Executors  to^  and  the  payment  and 

appropriation  of  Legacies. 

Sect.  I.    Of  the  Executor^s  assent. 

1. — The  Decessity  and  effect  of  it 

2, — Nature  qflegatee^s  interest  prior  to  assent 

3. — Consequences  of  Ugatee^s  taking  his  legacy  with" 

out  assent 
4. —  fFhen  and  by  whom  assent  may  be  given. 
6. — What  wHl  be  a  good  assent. 

A. — Where  the  abeolate  interest  is  given  to 
the  legatee. 

B. — Where  the  fund  is  given  in  succesaion. 

C. — Where  a  partial  interest  is  given  to  an 
executor. 

^.'^Presumptive  assent 

J.^'Conditional  assent 

8. — The  retracting  of  assent 

Sect.  n.  Of  the  payment  of  Legacies. 

1. — Out  of  what  fund. 

2. — Whether  in  sterling  money  or  in  currency. 
3. — By  whom  the  exchange  is  to  be  paid. 
4. — At  what  time  legacies  to  be  paid. 

A. — When  the  bequest  is  of  a  gross  sum  of 

money. 
B. — When  of  an  annuity. 
C. — Of  apportionment  of  annuities  and  dhrir 
dends  in  the  nature  thereof. 

5. — To  whom  to  be  paid. 

Km^^When  legatee  is  an  infant 
B. — When  a  married  woman. 
C. — When  a  lunatic 
D. —  When  a  bankrupt. 
K — When   to  a   legatee  abroa4f   and  not 
heard  of. 
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9.—^  io  deAuibmM  and  rdamer  under  the  stimp 
acts. 

9 

A. — In  reepeei  rf  uhai  bjfoeiee  UMe,  ad 

&e  guontnuu 
'B.'^By  toham  to  he  paid  or  reiained» 
C— 2/#  what  time pm^abk,  &c.' 
D.-^Betainer  by  executor: 

L  ForhieaionbemffiL 

i.  For  the  benefit  of  another. 

^•-^Betciner  by  executors  generally  by  u>ay  of  te^ 

ef^  agaxMt  legated e  dAL 
8. — FreeumpHoe  payment  of  legaaee. 

Sbct.  IIL  Of  the  appropriation  of  Legacies  of  Money 

or  Stock. 

L — Legated 9  right  to  appropriation^ 
2. — Of  appropriation  in  pai& 
3. — Of  the  effects  of  appropriation  on  tiu  fimd 
itself 


Sect.  I.  Of  the  Executor's  assent  to  Legacies. 

1.  THE  necessity  and  efiect  of  it 
KeMonforra-       '^^  ^^^  makes  an  executor,  to  the  amount  of  die  assets^ 
qw™g«««»t.   responsible  to  every  person  having  demands  upon  his  testattNT/ 
In  order  to  enable  the  executor  to  administer  the  estate  pro- 
perly, it  vests  it  absolutely  in  him ;  and  as  it  trusts  to  him  the 
due  administration  of  the  fund,  according  to  the  different  natures 
of  the  claims  thereon,  it  also  prohibits  persons  having  demands 
upon  the  estate  fix>m  appropriating  any  parts  of  it,  in  satis&ctioii 
of  their  claims,  without  the  previous  assentof  the  executor  (a). 
Legfttee  mnst    Hence  follows  the  necessity  for  a  legatee  to  procure  the  executoi^s 
obuin  it;         assent  to  the  property  bequeathed  to  him ;  for  until  that  assent 
be  obtained,  his  ude  is  incomplete.     As  this  requisite  of  assent 
is  founded  upon  the  duty  of  the  executor  duly  to  administer  the 
assets,  and  the  personal  responsibility  which  he  incurs  upon  a 
breach  of  it,  it  is  a  consequence,  that  his  assent  is  only  necessuy 
in  instances  falling  within  the  range  of  his  office  as  executor,  aud 
not  to  devises  of  freehold  estates  in  fee,  for  life,  or  for  terms  of 


(a)  Swinb.  pt.  I,  tect.  vi.,  art  5 ;     572;  Bo&« t.  A^mAor,  Dj. 854, 1> 
Co.,  Litt  111 ;  Perk.  sect.  468,  570,      2  Atk.  77. 


Sect,  l] 
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years  {b) ;  b«t  whatever  are  personal  aasets  to  be  administered,     Bteevtor^ 
whether  diatleb  personal  or  real,  and  whether  tpecyieaUg  or       *"^*' 
generally  bequeathed,  they    cannot  be    taken  possession   of 
withoat  the  concurrence  of  the  ezecoton 

It  may  however  be  a  question,  whether,  if  a  person  by  his  will  ^J^  ^ 
foigive  or  release  his  debtor  the  money  owing  to  his  estate,  such  openteai a 
release  or  forgiveness  will  require  Uie  assent  of  the  executor  ^^^^  ^^ 
before  it  can  take  efiect ;  but  it  seems  that  the  executor*8  assent 
is  necessary,  for  the  debt  may  be  wanted  to  pay  creditors,  and 
against  them  it  must  be  onisidered  as  a  legacy;  so  diat  the  case 
fidls  within  the  general  rule,  which  requires  the  executor's  assent 
.{nevious  to  the  vesting  of  legacies  (c). 

With  respect  to  government  stodc  or  annuities,  it  appears  to  It  seemt  that 
have  been  the  practice  of  the  Bank  of  England,  grounded  upon  JJJS^^'JjJ* 
the  statute  5th  William  and  Maryj  cap.  20,  by  which  the  Bank  l^r>c>««  of 
was  instituted,  and  upon  the  other  Acts  of  Pariiament  which  ^«!^^eeifl-' 
regulate  the  devise  of  property  transferrable  at  the  Bank,  (by  «JJy  orgon©- 
which  the  probates  of  wills  are  directed  to  be  there  deposited, 
for  the  purpose  of  having  the  trusts  extracted),  that  where  stock, 
&C.,  has  been  specifically  bequeathed,  without  the  intervention 
of  trustees,  to  permit  the  transfer  to  be  made  to  the  legatees,  and 
not  to  the  executor;  and  when  trustees  have  been  appointed, 
then  to  the  trustees,  with  a  restriction  not  to  allow  of  a  transfer 
to  any  other  persons,  except  those  named  in  the  wilL    It  seems, 
however,  that  this  practice  is  erroneous,  and  that  the  executor 
having  the  legal  right  to  the  specific  as  well  as  to  the  general 
assets,  to  pay  debts,  &c.,  has  the  sole  right  to  call  upon  the  Bank 
to  transfer  the  stock  into  his  name ;  as  no  interest  in  it  vests  in 
the  legatees  pior  to  his  assent    It  is  immaterial  whether  such 
property  be,  given  specifically  in  the  strict  sense  of  the  word, 
or  as  a  residue;  such  property  being  to  be  considered  in  no  other 
view  than  the  other  general  assets  as  to  this  purpose,  and  there- 
fore subject  to  all  the  incidents  of  a  testamentary  disposition  of 
personal  estate  (dy 


(P)  15  Yes.  579;  Toucbst.  455. 

(c)  Ves.  sen.  1,  50,  and  see  ante, 
p.  475,  et  seq» 

(d)  Bank  of  England  v.  Mqffat^ 
a  Bro.  C.  C.  262;  Bank  of  England 
▼.  Partant,  6  Yes.  665 :  Bank  of 
England  t.  Ztoui,  15  Yes.  569; 
JFrankUn  v«  Bank  of  England^  1  Russ. 
1^75,  5.  C;  9  Bar.  ft  Cress.  156. 
Although  it  is  perfectly  clear,  as 


stated  in  the  text,  and  proved  bj  the 
authorities  cited,  that  tiie  executors 
have  a  right  to  call  upon  the  Bank 
to  transfer  all  the  stocks  of  the  tes- 
tator into  their  own  names,  it  may 
not  always  be  necessary  so  to  do; 
for  where  the  debts  of  the  testator 
are  paid,  or  the  general  assets  were 
ample  to  meet  them  without  resort- 
ing to  a  specific  legacy  of  stock,  the 
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As  to  forfei-     money  or  execate  the  release^  although  not  within  the  twd?e 

by^.^'^^    months,  he  will  be  entitled  to  the  legacy ;  because  it  is  considered, 

formaiioe.         that  payment  of  the  money  and  the  execution  of  the  release  are 

the  sole  motives  of  the  testator  in  imposii^  the  condition  {t)^ 

and  that  his  intention  is  fulfilled  when  those  acts  are  executed. 

But — 

Second. — If  the  legacy  had  been  limited  over  to  C*  in  the 
event  of  the  l^OOO^  not  being  paid,  or  the  release  ^ven  within 
the  twelve  months,  the  bequest  over  to  C.  would  take  place; 
because  the  time  of  performance  was  made  an  essential  by  the 
testator,  in  expressly  limiting  over  the  legacy  to  C,  if  neither  of 
.   those  acts  were  done  within  the  specific  period  (m). 

Condition  to  Thibd. — When  the  performance  does  not  solely  depend  npon 

SrtwS  AuiSl  ^®  legatee,  the  civil  law  does  not  seem  consistent,  in  deciding 
ter,  and  she  when  a  non-compliance  shall  and  shall  not  be  a  forfeiture  (n\ 
"""■^  Possibly  the  determination  in  the  tribunals  of  this  country  may 

be  as  folUows :  K  a  legacy  be  given  to  ^.  in  case  he  many  2>. 
the  testator's  daughter:  here  the  performance  of  the  condition 
.  depends  upon  the  proposal  of  B.  and  the  acceptance  of  D.  K 
JD.  refuse  B.j  it  is  apprehended,  that  the  ofier  and  readiness  of 
B,  to  marry  her,  will  not  be  considered  a  performance  of  the 
condition,  because  the  condition  being  precedent^  B»  cannot 
answer  the  description  in  the  bequest  as  the  person  to  whom  the 
gift  applies  (o).  Besides,  the  procuring  of  2>/s  consent  is  a  con- 
tingency, which  must  have  been  in  contemplation  of  the  testator; 
and  an  obligation  meant  to  be  imposed  upon  B.^  the  result  of 
which  was  to  decide  whether  he  was  to  receive^  the  legacy  or 
not  {p).    But^- 

FouRTH. — Had  the  condition  been  subsequent^  as  if  the  gift 
were  made  to  B.  payable  at  twenty-five,  with  a  proviso,  in  case 
he  did  not  marry  JD.  before  that  age,  the  bequest  should  cease 
and  be  void ;  here  the  refiisal  of  2>.  to  marry  B*  is  of  no  conse- 
quence; for,  the  condition  being  merely  in  terrorem^  the  non- 
compliance with  it  does  not  create  a  forfeiture  (j).  But  if  the 
will  contain  a  limitation  over  of  the  legacy,  in  case  he  did  not 

(t)  AntCy  p.  769.  (/?)  As  to  the  effect  of  endeapomrt 

(m)  Vide  ante^  p.  769,  ei  seq,  to  perform  conditions,  see  SmiA  v. 

(n)  Swinb.  pt.  4,  sect,  vi.,  art.  2«  Wilson^  8  East,  449,  and  the  aatfao- 

and  sect,  vm.,  art.  16  and  17.  rides  referred  to  in  that  case. 

(p)  Anie^  p.  769,  et  seq,  (q)  See  mfe,  p.  827. 
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many  I>.  within  tbe  above  period^  then  it  is  presumed,  that  if      Notice. 
the  marriage  do  not  take  place,  whether  iBrom  the  neglect  or  ofoonditioDs' 
the  refusal  of  D.,  the  Umitation  over  will  be  eflRectual,  for  the  wl^enBeceisaiy 

to  be  gi^en. 

mson  before  mentioned. 

But  poesibly  a  legatee  may  be  ignorant  of  the  testamentary 
benefit  bequeathed  to  him;  to  which  cause  the  non-performance 
of  a  condition  annexed  to  the  l^acy  may  be  imputed.  It  may, 
therefore,  be  neoessaiy  to  consider, — 

Sbct.  IV.  The  duty  of  executors  to  give  notice  to  lega-  ^^^p^^ 
tees  of  conditions  upon  which  the  legacies  are  to  take  ditsons. 
eflfect  or  be  devested. 

L  When  the  subject  is  personal  estate. 

It  seems  that  legatees  must  obtain  information  of  conditions  Not  neoesmry 
annexed  to  their  legacies  as  executors  are  under  no  obligation  to  ^S^T"'^*^ 
give  notice  of  them,  unless  by  particnlar  direction.     Hence  it 
follows,  that  it  will  not  be  a  sufficient  excuse  for  a  breach  of  the 
conditions,  for  the  legatees  to  aD^  and  prove  they  had  no 
knowledge  of  the  terms,  upon  which  their  legacies  were  given. 

In  Chauncyy.  Graydon  (r),  legacies  of  1,0007.  South  Sea  stock 
were  bequeathed  to  Peter  and  Cassandra  Tahourdin  at  twenty- 
one,  or  on  marriage  with  the  consent  of  their  father,  &c,  with  a 
limitation  over,  upon  their  death  before  that  age,  or  marriage 
without  consent.  They  broke  the  condition,  and  alleged  in 
excuse  their  ignorance  of  it  But  Ix>rd  Hardunche  determined 
that  circumstance  to  be  insufficient  to  prevent  a  forfeiture ;  upon 
the  principle,  that  ^^  where  a  condition  is  annexed  to  a  devise  of 
real  or  personal  estate,  and  no  notice  required  by  the  will  to 
be  given,  nor  any  person  obliged  to  give  it,  the  legatees  must 
perform  the  condition,  or  cannot  be  entitled ;  and  if  they  omit 
to  do  so,  a  forfeiture  incurs  when  there  is  a  limitation  over^  {s). 
Consequently,  where  no  person  is  bound  to  give,  tbe  parties 
themselves,  must  take  notice,  as  in  the  preceding  case;  the 
testator  not  having  imposed  any  obligation  upon  his  executors 
to  give  it  This  doctrine  was  assented  to  by  Sir  ^  Grants  in 
the  case  of  Burgess  v.  Robinson  before  stated  {t):  and  the  law  is 
the  same  in  dispositions  of  real  estates ;  which  leads  us  to  the 
consideration — 


(r)  2  Atk.  616.  («)  2  Atk.  619.  (0  AsUe,  p.  771. 
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EiMotor't     fonnerly  was.    By  the  civil  law  followed  by  lliofle  Comti  and 

adopted  by  odt  own  (t),  inftncy  determined  at  the  age  of  eeven- 

teen ;   at  which  time  probate  of  the  will  was  granted  to  die 
ezdcntor,  who,  from  diat  period^  was  competent  to  disdiaige 
the  duties  of  the  office.  The  powers  of  the  administrator  dmfing 
infancy  were  confined  to  the  performance  of  mere  acts  of  neces- 
sity.   None  were  permitted  "Winch  might  be  in  the  least  degree 
prejudicial  to-the  in&nt.     He  might  assent  to  a  legacy ;  bat  if 
there  was  a  deficiency  of  assets,  soch  assent  would  have  been 
void  (tf).    In  like  manner^  after  the  esGecutor  attained  his  age  of 
seventeen,  he  was  at  liberty  to  assent  to  a  legacy;  bat  as  he  sdli 
continued  by  the  law  of  this  country  under  the  disability  of 
infimcy,  and,  therefore,  under  its  special  protection,  it  would  not 
give  validity  to  any  acts  which  afiected  him  personally,  or  his 
estate  (x) ;  so  that,  if  he  assented  to  a  l^;acy,  when  diere  was 
a  defect  of  assets,  the  assent  was  void.    This  state  of  things^ 
attended  as  it  was  with  great  practical  inconvenience,  indoced 
the  Legislature  to  interpose,  and  by  the  statute  38  Gea  IIL 
c.  89,  it  was  enacted,  that  where  an  infimt  is  sole  executor, 
administration   with   the   will  annexed   shall  be    granted    to 
the  guardian  of  the  infimt;  or  to  sudi  other  person  as  the 
spiritual  Court  shall  think  fit,  until  the  infimt  shall  have  at> 
tained  the  full  age  of  twenty-one;  at  which  period,  and  not 
before,  probate  of  the  will  shall  be  granted  to  him :  and  that 
die  person,  to  vdiom  such  administration  shall  be  granted,  shall 
have  the  same  powers  vested  in  him,  as  an  administzatn*  fay 
virtue  of  an  administration  granted  to  him  dunmie  mmare  ettate 
of  the  next  of  kin:  that  is,  he  shall  be  complete  and  aheolnte 
administrator  fin-  evety  purpose  during  the  continuance  of  his 
office,  and  may,  upon  his  own  responsibility,  perfoim  the  same 
acts  as  the  next  of  kin,  in  the  one  case,  and  the  infimt  ezecator, 
in  the  other,  might  have  done,  if  they  had  been  of  age,  and  ad- 
ministration had  been  granted  to  diem  penonally  (y).    Tins 
statute,  therefore^  has  altered  the  preceding  established  law  upon 
thb  subject';  consequently,  an  administrator  durante  nuMre  mUe 
of  an  infant  executor  may,  under  any  circumstances,  give  a  valid 
and  irrevocable  assent  to  a  legacy. 

If  an  executrix  be  a  married  woman,  the  assent  of  her  husband 
to  a  legacy  will  be  sufficient,  for  as  the  law  authorixes.him  to 


(0  PW^^  c*«^  ^  ^*  ^>  ^1         (')  'A^sM^s  oaM,6  Rep.  Sa,  K 
Cro.  Eli£.  602,  S.  C.  (y)  1  Com.  Dig.  tit  AdmiaiMi- 

(a)  1  Tern.  82S.  ticm,  (F). 


Sbqt.  I.]  Of  the  Executoi^s  Assent.  847 

administer,  in  right  of  his  wife,  the  power  of  assetiting  or  dk^     fiioeotor^ 
sentiog  to  a  bequest  is  incident  to  that  general  authoritjr  (a).       '"^^ 


Bot  it  seems  to  have  been  foimerly  matter  of  doubt,  whether  a  ^?*  execa- 

"^  •  triz  u  a  mar- 

married  woman  appointed  executrix  was  competent  to  assent  to  ri«d  woman. 

a  legacy,  without  the  privi^  and  concurrence  of  her  husband. 
The  doubt,  however,  appears  to  have  been  removed  by  the  deci- 
sion in  Busies  case  (b),  according  to  which,  as  she  is  adjudged 
incapable  of  releasing  a  legacy  without  her  husband,  by  reason 
of  the  injury  he  might  sustain  (c);  so  her  assent  to  a  legacy 
without  his  permission  must  be  nugatoty  and  ineffectual;  and  of 
this  opinion  was  the  Court  in  the  case  of  Coohes  ▼•  Bellamy  {dy 
The  next  subject  is — 

6.  What  wiU  be  a  good  assent.    And  first,  mjn.«ent 

A.— Where  the  absolute  interest  is  given  to  the  legatee.  *^ 

Assent  may  be  either  express,  or  implied:  but^  since  the  assent  quests 
to  a  legacy  by  an  executor  is  in  its  consequences  of  great  im-  to  persons  not 
portance  to  him,  it  is  but  reasonable  that  the  act  or  expressions,  ^^^^'** 
deemed  sufficient  to  impart  that  assent,  should  be  unambiguous. 
They  ought  to  be  such  as  to  leave  no  doubt  in  the  mind  of  a 
Judge,  that  the  executor  meant  to  confer  his  assent  to  the  vesting 
of  the  bequest 

It  is  stated  in  a  book  of  great  authority,  that  if  the  executor 
eay  to  a  legatee^  **  God  send  you  joy  of  your  l^;acy,''  thoee 
expressions  will  amount  to  an  assent(«);  a  propositioo,  which  it 
IB  presumed,  ought  to  be  received  with  qualification.  For,  sup- 
pose an  executor  befirae  he  has  ever  had  the  opportunity  of 
fixa™^™^^g  the  teitatoc^s  aflUrs,  and  at  the  time  when  the  will  is 
opened  and  read,  perceive  that  a  fiiend,  one  of  the  executors^  is 
remembered  in  it,  ufxm  which  he  expresses  himself  to  the  above 
effect,  it  would  be  very  unreasonable  to  construe  words  of  con- 
gratobition  into  terms  of  assent  to  the  legacy,  so  as  to  involve 
the  unsuspecting  executor  in  the  consequences  of  a  devasiamt 
On  the  other  hand,  if  those  expressions  be  uttered,  after  the 
executor  has  had  sufficient  time  to  acquaint  himself  with  the 
state  of  the  assets,  there  seems  to  be  fiur  ground  for  applying 
them  to  an  intention  of  assenting  to  the  bequest 

When  the  executor  ioforms  a  legatee,  that  he  intends  Um  to 


(a)   See  <'  Law  of  Husband  and  (p)  Cro.  Car.  519. 

Wife,"  1  ToL  p.  1S4;  1  Leon.  216;  (<0  Si^  l^^* 

0£  Ex.  Sai.  (e)  Touohit  450. 

(»)  5  Bep.  27,  b. 


)5Bep.27,b.  ^  1>   /^      /    ^^ 


848  Of  the  Exemtof^a  Assent.  [Ce.  znr. 

Eseeotor^  bftve  the  legacy  according  to  the  devise,  there  can  be  do  dodii 
^"^^  of  his  meaning  to  impart  hia  aaaent  by  thoae  tenna  (/).  But 
when  the  expressions  are  more  equiyocal,  as  auppoee  the  exe- 
cutor to  say,  upon  application  for  the  legacy,  ^'that  the  tes- 
tator has  left  all  to  him,"  such  or  the  like  phrases  will  not  be 
converted  into  assent  (^).  If,  however,  he  had  declared,  that  *^the 
money  lay  ready  for  the  legatee  whenever  he  would  call  fcr  it," 
such  a  declaration  would  have  been  a  good  assent  to  the  be- 
quest (A). 

In  agreement  with  the  distinction  before  noticed,  if  an  executor 
request  the  legatee  to  dispose  of  his  legacy,  his  assent  is  necea- 
sarily  implied  (t). 

Or  if  the  rents  or  interest  of  a  beques^  be  directed  fer  the 
maintenance  of  the  legatee  during  minority,  and  the  executor 
commence  so  to  apply  them,  his  consent  to  the  principal  wiU  be 
presumed  (jy 

Upon  the  same  reasonings  it  will  be  a  good  assent  to  the 
bequest,  if  the  legacy  be  subject  to  a  charge,  which  ia  paid  by 
the  executor;  for  assent  to  the  charge  is  assent  to  the  di^ositiaQ 
of  the  fund,  out  of  which  it  is  to  be  satisfied  (A)l 

But  where  in  the  l^;acy  receipt,  in  respect  to  a  number  of 
articles  constituting  the  stock  in  trade  of  a  testator  bequeathed  to 
his  two  sons,  there  was  a  qualification  as  to  one  article,  iriiieh 
was  the  subject  of  dispute  between  the  legatees  and  execnion,  it 
was  <fecided  that  there  was  no  assent  of  the  executon  to  die 
bequest  of  the  excepted  article  (kk).  Other  cnes,  in  whidi  die 
fiurts  did  not  amount  to  an  assent,  will  be  found  in  the  Dofte(l)» 
To  peffMns  When  a  legacy  is  absobOefy  given  to  an  executor,  hia  awnt 

abo  executon.  ^  ^^  ^  l^atee  must  be  governed  by  the  disdnctaona  befae 
noticed  If  he  expressly  declare  that  he  aasente  to  hia  legacy, 
there  can  be  no  question ;  but  if  he  merely  posaeas  and  uae  the 
Tpitofertj,  consistently  with  his  office  as  execute,  such  a  possea- 
sion  of  it  can  never  be  considered  as  a  constructive  aaaent  to  the 
bequest  (m)^ 


(/)  Tonchrt.  45S.  (A)  i  Stra.  70. 

(g)  1  BoU.  Abr.  620.  (kk)  JEUiatt  t.  BWati,  9  Mee.* 

(A)  Cowp.  29S ;  see  Barnard  v.  W.  2a, 

Pianfi^  6  Ujl  k  Cr.  i^.  (l)  ^^k  y.  SMiari,  4  Ihn.  h 

(0  LampefB  tue,  10  Bep.  47,  a,  W.  W9 ;  Maecm  t.  FaneO,  IS  Mm. 

52,  b ;  Off.  Ex.  322.  &  W.  674. 

(/)  Leon.  Rep.  129;  Pctramour  (m)  10 Bep.  52, b;  Baker r.JEU, 

c>.,^wi.      ^-  J^""^^   ^^<^^-  ^59  i   ^^  ▼•  l»  Ve«.  501;    and  tee   Mmom  v. 

^mrfS      SH^    7  Taunt    217;    Doe  t.  FamOL^Mmara. 
7Vildkefl;aB.&Ad.675. 
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Sapppse,  then,  the  executor  to  say  '^  he  ^11  take  his  legacy     £xeentor^ 
according  to  the  will;*  that  is,  an  election  to  take  it  as  legatee  (n).        "^^ 

Or,  suppose  the  subject  bequeathed  to  an  executor  be  a  term 
for  years,  and  he  apply  the  rents  to  hb  own  use  (o);  or  i^  in  dis- 
posing of  the  term  he  recites  in  the  instrument  that  he  has  it  by 
devise  (/i);  or,  if  there  be  other  executors,  and  he  enter  into 
possession  of  the  term  m  exclusion  of  his  co-executors  (g).  In 
these,  and  similar  cases,  he  will  be  considered  as  having  assented 
to  the  devise,  because  such  acts  manifest  that  he  dealt  with  the 
term  not  as  executor  but  in  the  character  of  specific  devisee  of 
it;  and  indeed,  if  the  constructive  assents  last  mentioned,  were 
in  their  consequences  to  make  the  executor  guilty  of  a  devastavity 
still  he  will  have  the  value  of  the  whole  term  as  an  equivalent  to ' 
indemnify  himself  against  those  consequences.  This  would  not 
be  the  case,  however,  if  the  devise  had  been  to  him  for  life  only; 
and  this  consideration  has  induced  the  law  to  require  stronger 
evidence  of  assent  in  the  latter  than  in  the  former  case  (r),  as 
will  be  shewn  in  considering — 

R — ^What  will  be  a  good  assent,  when  a  legacy  is  given  to  vrhore  the  le- 
persons  m  mecessian.  g"«y  »  P^'^° 

,-..  •      a  to  p6noiu  (noC 

Where  a  legacy  is  limited  to  several  persons  in  the  nature  of  executon)  in 
remainders  by  executoty  devise,  the  executor's  assent  to  the  first  »««'«*^'"»: 
taker  will  be  considered  an  assent  to  those  who  are  to  succeed : 
i  cenoerMO  his  assent  to  one  of  the  subsequent  takers  will  enure 
to  the  benefit  of  the  persons  who  take  prior  interests  in  the  pro- 
perty bequeathed ;  and  the  reason  is,  because  the  several  interests 
of  the  legatees  constitute  in  the  whole  but  one  estate.  If,  there- 
fiHe,  a  term  for  years  were  devised  to  ^  for  life  or  years,  or  for 
80  long  as  A.  continued  unmarried,  with  remainder  to  B.  and 
the  executor  assented  to  the  interest  of  A.  such  assent  would 
extend  to  J3.  so  as  to  vest  his  interest.  In  like  manner,  if  the 
assent  had  been  given  to  B.  it  would  have  enured  to  A.  {s) :  and 
the  same  rule  seems  to  hold  in  bequests  of  chattels  personal,  for 
if  the  use  of  a  book,  glass,  &&,  were  bequeathed  to  C.  with  an 
absolute  gpft  of  it  after  C's  death  to  2>.,  an  assent  to  C,  would 
also  vest  the  interest  which  2>.  took  by  the  will  (/).    The  law  is 


(«)  1  Lev.  25.  (<)    Bro.    Abr.    ^  Devise,**   235, 

<o)  BolL  Abr.  619.  t.  IS ;  Flowd.  516.  519 ;  Com.  Dig. 

(p)  TM.  620.  ^  Administration.**  (C.  6) ;  Off.  Ex. 

(9)  Dyer,  277,  b.  236 ;  Peik.  sect.  574 ;  3  P.  Wmi.  12. 

(r)  7  Taunt.  221.  (/)  Plowd.  519,  543. 
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Eieciitor*s  the  same  (though  it  seems  to  have  been  once  otherwise  («), 
"""*•  toheiher  the  subsequent  legatee  be  entitled  to  a  rent  g^yen  out 
of  a  term,  and  not  to  the  remainder  of  the  term  itself  Accord* 
ingly,  if  a  term  were  devised  to  A,  for  life  or  for  years,  with  a 
rent  out  of  it  to  B.,  the  assent  of  the  executor  to  ^  or  to  £• 
would,  in  either  case,  enure  to  the  benefit  of  both  (o) ;  and  per- 
haps for  this  reason;  as  the  assent  of  the  execator  is  required, 
as  well  for  the  benefit  of  creditors  as  for  his  own  safeguard,  an 
inference  arises  firom  his  assent  to  one  of  the  legatees  of  the 
specific  property,  that  he  has  no  occasion  for  the  term  or  rent  to 
pay  debts;  for,  if  he  had,  then  his  assent  to  either  of  the  legatees 
would  be  improper,  as  both  ought  to  abate  pro  rata. 

But  the  executors  permitting  a  tenant  for  life  of  leasehold  to 
retain  possession  during  life,  is  not  necessarily  and  in  all  cases  an 
assent  to  the  bequest  in  favour  of  those  entitled  in  remainder. 
Thus  in  Attorney  Generaly.  PoUtr{x)t  leasehold  part  of  a  residue 
was  bequeathed  to  A.  B.  and  C  executors  in  trust  to  pennit  D. 
to  receive  the  rents  during  her  life ;  after  her  death  the  testator 
gave  several  pecuniary  legacies,  and  the  residue  was  to  be  given 
to  E.  F.  G.  and  H.^  or  such  of  them  as  should  be  living  at  27.'s 
death*  The  four  residuary  legatees  executed  a  deed  whereby  it 
was  arranged  they  should  be  entitled  as  tenants  in  common ;  C 
one  of  the  executors  (the  husband  of  j8l,  one  of  the  residuary 
devisees)  concurred  in  the  deed.  After  ZX's  death,  the  executon 
contracted  to  sell  the  leasehold,  and  the  Master  found  against  the 
title,  on  the  ground  that  the  executors,  having  assented  to  the 
legacy,  could  not  make  a  title:  but  Lord  LangdaUy  M.  R, 
decided  otherwise,  being  of  opinion  that  the  £Eu;ts  which  had 
transpired  did  not  amount  to  an  assent  by  the  executors ;  aoc^ 
that,  by  permitting  D.  to  etyoy  the  property  for  life,  they  had 
not  devested  themselves  of  their  legal  power  to  perform  the  dutiea 
which  the  testator  had  postponed  to  her  death. 

What  will  amount  to  an  assent,  has  been  considered  in  the 
precedmg  subdivision. 

Whet«ni|]i'         C. — Such  appears  to  be  the  law,  when  none  of  the  legiteea 

^WentTthe^     are  executors,  but  when  the  first  devise  of  a  chattel  is  to  «d 

ezecator.  executor  for  life,  with  a  limitation  to  those  persons  in  sucoessioDy 

the  law  requires  a  stronger  indication  of  the  executor'iB  assent  to 

\m  partial  interest,  than  where  the  endre  property  in  the  sulgect 

(a)  3  Bnlst  122 ;  Bridg.  M.  (x)  5  Beav.  164,  aff.  9  Jar.  241. 

(v)  S  Rep.  95. 


Sect.  I.]  Of  the  Eaecutor's  Assent  851 

is  bequeathed  to  him.    The  reason  of  this  distinction  is  stated     Ezectitor^s 

by  Gttibsy  C.  J,,  in  the  following  words:    **It  is  clearly  set-       "^^^ 

tiedy  that  where  an  executor  takes  an  interest  in  a  leasehold 
estate  for  Ufe^  he  must  do  sameOixng  mere  than  enter  in  order 
to  giy%  assent  to  his  legacy ;  but  where  his  interest  is  absolute^ 
his  entry  does  assent  to  the  legacy :  there  is  a  substantial  reason 
for  this  distinction ;  fbr  if  his  general  entry  on  his  life  estate 
were  an  el(K;tion.to  enter  as  legatee,  it  would  necessarily  confirm 
the  remaiiider  devised  over;  and  that  might  happen  in  cases 
wherein  h6  might  want  the  estilte  in  remainder  for  sale,  in  order 
to  pay  the  testator^s  debts:  such  an  assent  would  be  a  detastavii 
in  die  executor,  which  might  be  a  grievous  hardship  to  him.  If 
the  devise  to  him  be  absolute,  the  same  reason  does  not  exist ; 
for  he  has  the  value  of  the  whole  term,  as  an  equivalent,  to  in- 
demnify himself  against  the  consequences  of  the  devcLstavit**  (i/). 

The  ruk  then  may  be  thus  stated  $  that  where  a  partial  in-  Rolcf. 
terest  in  a  term  of  years  is  given  to  an  executor,  with  a  limitation 
over  upon  his  death }  if  he  enter  into  possession  generally,  he 
vnll  be  considered  ad  entering  qud  Executor,  and  not  as  devi- 
see (i:).  Ih  Pannet  v.  Penn  (a),  the  general  rule  is  thus  laid 
down.  <'  When  a  particular  interest  in  a  term  is  given  to  execu- 
tors, and  the  residue  to  another  person,  the  entry  of  th^  former 
shall  not  be  an  election  to  take  it  as  a  legacy,  except  there  be  an 
express  declaration  of  their  intent  $  for  otherwise  they  should  be 
charged  fbr  the  residue  as  a  de^tutcant^  which  the  law  will  not 
etiforce  \  but  if  the  Entire  term  be  gt\^en  to  the  executors,  it 
would  be  otherwise,  fbr  there  is  no  mischief'' 

It  is  not,  however,  necessary,  that  an  executor-legatee  of  a  tmplied  asae&t 
term  should  expressly  declare  hfa  assent  to  take  as  devisee,  but  s^^ffi^ent; 
his  as^nt  tnay  be  inferred^  by  implicatioti>  from  his  deaUng  with 
it     The  following  rtile  may  b^  laid  down  upon  the  subject^ 
**  That,  if  an  executor,  in  his  manner  of  administering  the  pro« 
perty  does  any  act  which  shows  he  has  assented  to  the  legacy, 
that  shall  be  taken  as  evidence  of  his  assent,  but  if  his  acts  are  the  nature  of 
refenrible  to  his  character  of  executor,  they  are  not  etfidence  of  an  ^  «^««c«- 
assent  to  the  legacy**  (b). 

If  then  the  executor  devisee  detnise  the  term  by  the  descrip- 
tion of  executor^  that  act  cannot  be  construed  an  assent  (c). 


(jf)  7  Taunt.  321.  8  fiiog.  N.  S.  493. 

(z)  10  Eep.  47,  b.  (h)  7  Taunt.  222. 

(a)   Gro.  Eliz.  847,  348 ;   2  P.         (e)  1  Leon^  216. 
l^ms.  531 ;    Rkkards   v.   Browne^ 

Ili2 
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Eiectttor't     Neither  will  a  demise  of  the  term  in  his  own  name,  without  such 
"*^°^       descriptibny  have  that  effect ;  because  the  act  is  quite  consistent 
with  his  power  and  character  of  executor  (d). 

So  also  if  such  executor,  where  there  are  others  i^>pointed, 
solelj  enter,  or  in  addition  demise  the  term,  reserving  the  rent 
to  himself,  executors,  &a  still  no  assent  to  the  devise  will  be 
raised  bj  implication :  because,  as  executor,  he  alone  had  power 
to  demise  the  term,  and  consequently  to  reserve  the  rent  to  hito- 
self,  &C.  The  act,  therefore,  is  referrible  either  to  his  character 
of  executor  or  I^^tee ;  and  it  is  not  sufficient,  to  constitute  an 
implied  assent,  to  show,  that  the  act  is  equally  applicable  to  the 
title  of  legatee,  as  to  the  character  of  executor,  but  it  must  appear 
that  the  act  was  done  rather  in  the  character  of  l^atee,  than  in 
that  of  executor  (e ). 

In  Doe  V.  Hayes  (f\  the  doctrine  upon  this  subject  was 
maturely  considered.  In  that  case  the  testator  gave  the  interest 
he  had  in  an  estate  for  an  unexpired  term  of  years,  to  his  nephew 
Samuel  Hayes  for  life,  with  remainder  over,  appointing  Samvd 
and  two  other  persons  trustees  and  executors^  with  power  fior 
Samuel  during  life,  and  afterwards  for  the  surviving  executois 
and  trustees,  to  demise  the  lands  for  twenty-one  years,  Samuel 
alone  entered  upon  the  property  at  the  testator's  death,  and 
demised  it  for  fourteen  and  forty-two  years,  reserving  the  rent  to 
himself,  his  executors,  &c.  He  also  made  the  contract  in  his 
own  name,  and  disposed  of  the  estate  by  his  will,  one  of  his 
co-executors  being  alive.  The  estate  was  claimed  by  the 
plaintiff's  deriving  title  under  the  will  of  the  first  testator,  in 
opposition  to  the  interest  of  the  defendant  a  purchaser  from  the 
lessee.  The  lease  could  not  be  supported  under  the  power,  and 
as  a  demise  by  a  mere  tenant  for  life,  it  determined  upon  his 
death ;  but,  as  a  lease  by  an  executor,  it  might  be  supported, 
unless  the  executor  Samuel  had  previously  assented  to  the  devise 
to  himself  In  that  event,  the  legal  interest  in  the  term  in 
remainder  after  his  death  vested  in  the  devisees  over,  which 
entitled  them  to  recover ;  since  the  demise  by  the  executor  in 
the  character  of  legatee,  could  only  continue  during  his  Ufe : 
and  it  was  decided,  first,  that  the  power  of  learing  was  not 
legally  executed ;  secondly,  that  the  contents  of  the  lease  did 
not  supply  sufficient  evidence,  that  the  demise  was  made  by 
Samuel  in  the  character  of  devisee  for  life  of  the  term ;  thirdly, 


(d)  7  Taunt.  222.  12  Mee.  &  W.  674. 

(0  Ibid.;  see  Mason  v.  FameU,         (/)  7  Taunt.  217. 
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that  SamueV^  will  disposing  of  the  property  did  not  furnish  sach  Ezecotor** 
proof,  since  the  evidence  should  be  of  an  assent  to  the  legacy  at  *"^^ 
the  tbne  of  making  the  lease,  which  a  subseqttent  will  could  not 
supply ;  besides  there  was  no  decision,  that  a  devise  over,  by  a 
tenant  for  Kfe  of  that  which  he  could  not  ffive,  was  evidence  of  his 
election  to  take  as  devisee  (g)  :  and  lastly,  that  the  lease  was 
good  as  a  demise  by  Samuel  in  the  character  of  executor. 

From  what  has  been  said,  it  appears  that  the  doctrine  of 
Perkins  (A)  upon  the  subject,  followed  by  the  author  of  the 
Touchstone  (t),  is  not  law.  It  is  there  laid  down,  that,  if  a  term 
be  devised  to  one  executor  alone,  for  part  of  the  time,  and  for 
the  residue  of  it  to  a  stranger;  and  dbat  executor  alone  after 
entering  generally,  occupying  the  land  himself,  and  his  co-executors 
do  not  intermeddle  with  it;  there  was,  as  it  seemed,  a  good 
assent  to  execute  the  devise  to  the  person  in  remainder.  An 
opinion  expressly  negatived  by  the  Court  of  Common  Fteas  in 
the  before  stated  case  of  Doe  v.  Hayes  (A),  and  contrary  to  the 
'case  immediately  put  in  opposition  by  the  learned  author  of  the 
touchstone:  for,  says  he,  if  a  person  bequeath  ffoods  to  otw  of  his 
executors  for  Ufe,  with  remainder  to  a  stranger  for  life,  and  the 
executor  alone  get  the  goods  into  his  own  hands,  and  occupy 
them  alone  all  his  life ;  it  seems  that  such  occupation,  without 
some  assent,  will  not  execute  the  gift  in  the  second  legatee. 
The  two  cases  are  in  principle  the  same,  and  we  have  seen  that 
such  an  entry  and  occupation  will  not  be  sufficient  evidence  of  . 
the  assent  of  the  executor  to  his  own  legacy. 

But  that  such  an  executor  may  impliedly  show  his  assent  to 
take  as  a  devisee  is  equally  true.  If  then  a  term  of  years  be 
given  by  a  testator  to  his  widow  and  executrix,  during  the 
minority  of  his  eldest  son,  to  the  intent  that,  with  the  profits, 
she  bring  up  his  children,  and  the  residue  of  the  term,  after  the 
son  attained  twenty-one,  was  given  to  him ;  the  entry  of  the 
widow  generally,  coupled  with  an  application  by  her  of  the 
rents  in  educating  the  children,  will  amount  to  an  assent  not 
only  of  the  devise  to  herself,  but  of  the  residue  of  the  term 
to  die  eldest  son  (f). 

So  it  will  be,  if  an  executor-devisee  for  life  of  a  term  for  years 


(g)  Contra^  where  the  executor  is  (»)  Touchst.  457. 

devisee  of  the  whole  interest  in  a  (k)  7  Taunt.  317. 

Term.    Off.  Ex.  in  margin.  (/)  Flowd.  539. 

(A)  Sect.  574,  575. 
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enter  upon  the  lands,  explaining  the  act  by  a  dedantticm  that  he 
claimed  the  estate  as  devisee  for  life  (m). 

Or  by  applying  the  rents  to  his  own  private  uses  (n). 

Or  by  payment  of  a  sum  of  money  with  which  the  term  was 
charged  by  the  will  (o). 

For,  in  all  these  instances,  the  acts  of  executor  in  relation  to 
the  term  clearly  showed  that  he  was  not  dealing  with  it  as 
executor  but  as  devisee* 


Of  prestnned 
Msent 


6.  Of  presumptive  assent  to  l^acies. 

It  is  the  duty  of  executors  to  assent  so  soon  as  all  the  debts 
and  expenses  attending  the  administration  have  been  satisfied, 
and  there  is  a  sufficient  residue  to  pay  all  the  l^i^cies*  IS9 
nevertheless,  they  refuse  to  do  so,  the  l^;atees  are  entitled  to 
relief  in  equity.  It  seems,  therefore,  that  an  assent  will  be 
presumed  in  the  absence  of  evidence,  when  executors  die  after 
debts  are  paid^  but  before  the  legacies  are  satisfied,  upon  the 
principle,  that  the  executors  acted  in  conformity  mth  their 
duty  {p). 

Suppose  then  a  mortgage  term,  with  the  money  dae  upon  i^ 
to  be  specifically  bequeathed  to  B*  and  the  debt  to  have  been, 
for  many  years  after  the  testator's  death,  continued  on  the  same 
security;  that  his  executors  are  dead,  all  hb  afiairs  having  been 
wound  up  by  them,  and  that  B.  has  been  in  receiqpt  of  the 
interest  for  several  years.  Under  those  circumstances,  it  is  con- 
ceived, that  B*  would  be  presumed  to  have  obtained  the  proper 
consent  to  bis  legacy,  and  that  he  alone  would  be  competent  to 
give  a  good  discharge,  and  to  re-convey  the  legal  estate  to  the 
mortgagor,  upon  discharge  of  the  mortgage. 


Gonditioiul 
assents. 


7.  As  to  conditional  assents. 

These  assents,  like  those  to  the  marriages  of  leoatees^  con- 
sidered in  the  last  chapter,  may,  as  it  would  seem,  be* made 
dependant  upon  a  precedent  conditional  event  connected  with 
the  administration  of  the  assets.  It  may  be  the  duty  of  the 
executor  to  suspend  his  assent  upon  a  contingency;  and  there 
appears  to  be  no  more  objection  to  his  having  the  power  of  so 
doing,  than  to  his  power  of  consenting  conditionally  to  the  mar- 


Cm)  Ibid.  516 ;  Ferk.  sect.  574 ; 
Welcden  v.  EUdngiaih  3  l>yer,  d5S,  b ; 
TraU  T.  BvU,  1  CoU.  (C),  852. 


(»)  1  BolL  Abr.  619. 

(o)  YmmgT.Hcimet,!  Stra.  70. 

(/>)  See  2  P.  Wma.  532. 
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riages  of  legatees,  when  his  assent  is  required  by  the  testator  (/>).     Eiecvtor^ 

If  then  to  an  application  for  a  l^acy,  the  executor  answer,  he        **^"*' 

will  pay  it,  provided  the  assets  shall  appear  sufficient  .to  satisfy 

ril  demands,  after  he  has  clearly  ascertained  the  amounts  of 

debts  and  credits,  or  that  he  will  assent  and  pay  the  legacy  if 

the  balance  of  an  unsettled  account  between  the  testator  and  B. 

shall  be  found  of  a  particular  amount  in  &vour  of  the  estate ; 

it  is  presumed  that  diese  and  similar  conditional  assents  will 

be  good,  i,  e.  there  will  be  no  assent  until  the  contingencies 

happen. 

But  when  the  condition  is  of  a  nature  which  does  not  relate 
to  the  circumstances  of  the  estate,  and  is  consequently  such  as 
an  executor  has  no  authority  to  impose,  it  should  seem  that  the 
assent  would  be  absolute,  and  the  condition  rejected,  whether 
the  condition  were  precedent  or  etibeequent  Thus,  if  the  executor 
declared  his  assent  to  the  bequest,  provided  the  legatee  went 
to  York,  and  there  executed  a  particular  commission  for  the 
executor^s  personal  benefit,  it  is  presumed  the  assent  would  be 
absolute ;  for  the  assent  implied  an  admission  of  assets,  and  the 
condition  was  irrelevant  and  improper.  So  also,  if  the  l^acy 
were  of  goods,  and  the  executor  delivered  them  to  the  legatee, 
upon  condition  to  re-deliver  them  to  him  at  a  particular  time, 
the  assent  would  be  complete  and  the  condition  Void  {pp). 

The  (mly  questicHi  which  remains  if 


8.  Whether  an  executor  can  retract  his  assent  after  it  has  been  Of  retracting 
given.  ■^°*- 

Where  assent  has  been  completed  by  payment  or  possession 
of  the  subject  of  bequest,  retraction  is  too  late.  But  if  assent  be 
not  so  perfected,  and  its  recall  is  not  attended  with  injury  to  a 
^lird  person,  as  to  a  band  Jide  purchaser  firom  the  legatee  on  the 
fiiith  of  such  assent  ( ji^),  it  seems  only  reasonable  that  the  executor 
rfiould  have  an  opportunity  to  retract  it  under  particular  circum- 
stances. Suppose  then  an  executor,  honestly  intending  to  do 
his  duty,  assent  to  a  legacy  upon  a  reasonable  ground  for  con* 
aidering  that  the  assets  a^  fuUy  sufficient  to  answer  all  demands 
upon  them,  but  unknown  debts  are  unexpectedly  claimed^  which 
occasion  a  deficiency,  and  then  the  executor  withdraws  his  assent, 
it  would  be  harsh  to  deny  him  the  privilege.  With  a  little  vari- 
ation of  expression,  we  may  apply  to  such  and  the  like  instances 

(jp)  Anie,  p.  812.  ports,  28,  b. 

(pp)  1  Leoo.  129,  ISO ;   4  Be-         (?)  1  Ch.  Ca.  257 ;  2  Freem.  142. 
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P«jmeDt.      the  judicious  obflervations  of  Lord  Eldam  oa  a  similar  solged 
^*  before  stated  (r).  ^'  As  a  general  principley  it  would  be  dangeroos 

to  hold,  if  at  a  {Mirdcular  time  (aa  executor)  upon  a  con- 
scientious sense  of  duty,  think  himself  required  to  give  assent, 
which  he  accordingly  gives,  but  previously  to  (payment)  beooBes 
acquainted  with  circumstances  which  ong^t  at  first  to  have 
operated  to  make  him  withhold  his  ocmsent,  that  he  shall  not 
afterwards  alter  his  mind." 

Sect.  IL  Of  the  Payment  of  Legacies. 

Payment  of  L  Out  of  what  fund. 

es«ciei.  It  is  a  general  rule,  as  was  noticed  in  the  twelfth  diapter(t), 

that  the  personal  estate  is  the  primary  fimd  for  the  payment  of 
legacies.  When  the  real  estate  is  merely  charged  with  those 
demands,  the  personal  assets  are  to  be  applied  in  the  first  place 
towards  their  liquidation :  and  when  the  real  estate  is  firtt 
applicable  to  discharge  the  legacies  in  exoneration  of  the  per- 
sonal, we  have  attempted  to  shew  in  the  chapter  last  refened  to. 
It  may  happen  that  a  part  of  the  personalty  may  be  specifi- 
cally designated  by  the  testator  for  the  payment  of  a  particolar 
legacy;  in  which  case  the  ftind  described  will  be  applicable  to 
the  discharge  of  the  fiivoured  legacy,  in  preference  to  other  gene- 
ral legacies,  as  stated  in  the  fifth  chapter,  which  treata  of  the 
abatement  of  specific  legacies  {t).    But  a  question  may 


2.  Whether  the  payments  are  to  be  made  in  sterling  money, 

or  in  currency. 

wiien  to  be  It  seems  to  be  settled  as  a  general  rule,  founded  upon  the 

S^^^JJJ^^^"^  presumed  intention,  that  legacies  are  to  be  paid  in  the  money  of 

the  oountiy  in  which  the  testator  is  domiciled,  and  the  vrills  are 

made.    It  follows,  therefore,  that  if  a  man,  resident  in  Jamaka 

or  Ireland^  make  his  will,  leaving  legacies  generally  to  persons 

in  Engkmdy  they  will  be  payable  in  Jamaica  or  Irieh  currency. 

Whero  the  be-  If  8uch  be  the  rule  when  legacies  are  given  generally,  hfartkri 

pmoiull^^   it  must  prevail  when  aided  by  the  testator^s  intention,  mere 

clearly  apparent  fix>m  his  pving  some  legacies  in  iterlmg  or 

lawful  mo/ney  of  Great  Britain,  and   others  wiAaut  any  sodi 

description.     Consequently,  the  latter  will  be  payable  in  the 

currency  of  the  country  where  the  testator  was  domiciled*    In 


(r)  Ante,  p.  812.  (t)  Ante,  p.  369 ;  see  alio  WHm 

is)  Ante,  p.  695.  t.  Thomas^  3  Myl.  k  K.  579. 
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the  case  of  Saunders  v.  Drake  (u).  Lord  Hardwieke  acknowledged  TvftuttiL 
the  rale,  and  said,  **  If  the  testator  (resident  in  Janudea)  had 
given  all  his  l^acies  generaUyy  they  must  have  been  paid  in 
Jamaica  money,  nor  wonld  the  legatees  living  in  England  have  ' 
mfide  any  distinction,  for  the  residence  of  the  person  devising  must 
decide  it  :**  and  his  predecessor,  Lord  Maccle^ldj  expressed 
the  same  opinion.  '*K(said  he)  a  man,  by  will  made  in  England^ 
give  a  leffficy  of  8(M1  it  must  be  intended  English  money  "  {x). 

In  Saunders  v.  Drake  (y),  the  case  before  referred  to,  the  tes- 
tator being  domiciled  and  making  his  will  in  Jamaica,  gave  in 
the  first  place  certain  legacies  to  be  paid  in  sterling  money,  and 
immediately  afterwards  two  legacies,  without  any  direction  as  to 
their  payment  in  sterling  money.  One  of  the  two  latter  legacies 
was  cliumed  in  EngUsh  currency :  and  Lord  Hardwiche  was 
of  opinion,  as  before  stated,  that  the  residence  of  the  person 
devising  was  to  determine  the  question  as  to  the  legacies  given 
generally i  and  therefore  the  legatee  was  to  be  paid  in  Jamaica 
currency;  but  as  to  the  legacies  directed  to  be  paid  in  sterling 
money,  it  was  his  Lordship's  opinion  that  they  ought  to  be  paid 
in  the  currency  of  England,  notwithstanding  die  testator  resided 
in  Jamaiccu 

So  in  Pierson  v.  Garnet  (z),  the  Bishop  of  Clogher  in  Ireland 
gave  several  legacies  expressly  to  be  paid  in  sterling  or  English 
money,  and  others  indeterminate  as  to  the  fund.  The  will  being 
made  in  Ireland  the  question  was,  whether  the  latter  legacies 
should  be  paid  in  sterling  money  or  Irish  currency.  And  the 
Master  of  the  Rolls  determined  that  they  should  be  discharged 
in  the  currency  of  Ireland,  upon  the  authori^  of  the  last  case, 
declaring  that  legacies  must  be  paid  in  the  currency  of  the 
country  where  the  will  is  made. 

Also  in  Malcolm  v.  Martin  (a),  the  testator  having  his  domidl 
in  the  island  of  Antigua,  made  his  will  there,  and  gave  to  his 
sister  the  interest  of  1,0001  sterling  for  lifis,  and  the  capital  at  her 
death  between  the  plaintifis.  He  then  bequeathed  to  the  children 
of  Mrs.  Olass  and  to  the  children  of  Mrs.  Lyon  (both  of  them 
then  dead)  '<  the  interest  of  1,500/,  for  life,"  &c.  Whether  the 
latter  legacy  was  to  be  paid  in  Jniigua  currency  or  in  sterling 
money  of  England  was  the  question ;  and  Lord  Ahanky,  M.  R., 


(«)  2  Atk.  466.  (2)  2  Bro.  C.  C.  39, 47 ;  Pre.  Ch. 

(x)  2  P.  Wms.  89.  201,    m  notUj    S.   C;    Holmes  t. 

(y)  2  Atk.  465  ;  2  Blights  Pari,      Holmes,  1  Rum.  k  M.  660. 

Ca.  91.  (a)  3  Bro.  C.  C.  50. 
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P^jnvnt      diiectied  the  Iqpu^  pven  in  steriing  moDey  to  be  paid  in  steiliiig 

OKmey^  aod  that  bequeathed  generally  to  be  paid  in  JMgmk 

ccmency* 

Wlnraa  Such  beii^  die  rale  on  this  subject  in  legard  to  pecBooal 

NaleitiSe?"      bequests,  it  remains  to  be  considered,  whether  a  chaige  of  lega* 

cies  upon  zeal  estate,  or  die  gift  of  them  in  the  fint  inrtance  out 
of  that  fund,  will  make  any  difievence.    And, 


When  Iflgaeiei      FuiST,  When  the  legacies  are  made  chaiges  npcm  hadz  of  a 
Umds^acoan-  testator  situated  in  a  country  where  he  is  not  domictled. 
SL^^^^d^        It  is  to  be  presumed,  as  before  noticed,  that  a  testator,  in  dis- 
micQed.  posing  <tf  his  property,  intends  it  to  be  governed  and  r^^nlated 

by  the  laws  of  the  nation  in  which  he  resides,  and  where  the 
will  is  made,  without  rq;aid  to  the  circumstance  of  die  situaboa 
of  his  estates.  It  follows  from  this  presumption,  that  if  a  man 
domiciled  in  ^i^iziu^but  seised  of  plantations  in  the  WetiBidiet 
or  of  estates  in  Ireland,  charge,  by  will  made  in  diis  coontiy, 
diose  estates  with  legacies  generally,  without  mentioning  ^rfiether 
the  sums  are  to  be  computed  in  sterling  money  or  in  currency, 
they  will  be  payable  in  sterling  money  of  England.  We  accord- 
ingly find  Lord  Macckffieldy  in  fValUs  v.  Brigktwdl,  stating  the 
doctrine  in  diese  words:  ^If  one,  by  will  made  in  England,  give 
a  legacy  of  801  it  must  be  intended  EngUsh  money,  and  it  wiU 
be  the  same  thing  though  charged  on  land  in  Irdand  :  and  ht 
die  same  reason  that  a  sin^  payment  of  801  will  be  taken  to  be 
EngUth  money,  so  shall  an  eamud  payment  of  80L  teceive  sodi 
construction  (b).  It  is  trae,  that  in  the  ordinary  case  of  a  mere 
chaige  upon  lands  in  Ireland,  &&,  the  money  is  payable  in  IriA 
currency.  But  chaiges  created  by  wills  and  marriage  eettlementi 
are  to  be  constraed  by  the  intention  of  the  parties.  Their  mean* 
ing,  as  to  the  money  being  payaUe  in  EngUeh  or  IriA  currency, 
is  to  be  collected  from  words  immecUately  applicaUe  to  the  pointy 
from  the  context  of  the  instrument,  and  from  eadi  and  eveiy 
part  of  it  (c).  It  appears  from  the  cases  to  be  the  primd  faek 
I^esumption,  that  money  charged  upon  lands  in  Lrdand,  by  the 
will  of  a  person  domiciled  in  England,  and  made  there,  was 
intended  to  be  paid  in  English  currency* 

■ 

Second.  When  the  provision  is  given  as  a  rent-chaige  out  of 


(b)  2  P.  WmB.  89,  and  see  Pkippe     p.  861. 
T.  Earl  of  Angleeea,  stitol  tit^«r,  (c)  2  Bligh.  ParL  Ca.  88. 
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lands  ki  Jreland,  the  will  beizig  made  «ad  the  testntor  donuGiled     PayiiMiit. 

ia  England.  .    when  nven  as 

If,  as  we  have  seen,  the  role  of  decision  in  these  cases  is  founded  ^  ^ont-diarge 

...  on  landfl  in 

upon  intention  and  it  is  to  be  presumed  prmd  fo/m  that  the  ir^ia»d,  and 
testator  intended  the  measure  of  his  bounty  to  be  regulated  by  ^^^^  ^^, 
the  currency  of  the  country  where  he  was  domiciled  and  his  will  VomA. 
made,  without  regard  to  the  currency  of  the  place  where  his 
estates  were  situated;  it  seems  difficult,  qpon  principle,  to  admit 
of  the  presumption  being  repelled,  from  the  mere  circumstance 
of  the  real  estate  being  made  the  primaiy  or  sole  fund  for  satisfy- 
ing the  provision.  It  is  not  any  objection,  that  by  the  law  of  the 
country  where  the  lands  lie,  a  tender  of  the  nominal  amount  in 
currency  will  be  a  sufficient  payment,  though  less  than  the  real 
amoimt  in  value  in  the  currency  of  the  place  where  the  will  was 
made.  For  if  the  testator,  in  fixing  the  qujoaiJtum  of  charge,  is  to 
be  considered  to  have  done  so  jtrmA  fade  in  EngKsh  currency, 
and  his  power  is  indisputable,  then  a  tender  of  less  in  value  than 
the  sum  mentioned  in  the  will,  in  the  currency  of  the  country 
where  the  lands  are  situated,  cannot  be  a  satisfisustion  of  the 
demand. 

In  WalUa  v.  BrigktweU  (d),  the  testator  lived  with  his  wife  ijo^ 
England,  and  by  will  made  in  England^  he  devised  his  lands  in 
Irdand  to  a  trustee  for  five  hundred  years,  **  in  trust  out  of  the 
rents  and  profits  to  pay  80/L  a  year  to  his  wife  for  life.''  It  was 
argued,  that  no  place  being  appointed  for  payment,  and  the  fiind 
in  Irdomd,  the  annuily  ought  to  be  paid  in  LrUh  currency  or 
subject  to  the  charge  of  remittance*  But  Lord  Macckffield 
decided,  that  the  will  being  made  in  England  where  the  parties 
resided,  and  the  provisicm  being  for  a  wife,  it  should  be  intended 
that  such  provision  was^  estimated  in  the  money  of  the  country 
where  the  will  was  made. 

The  last  case  is  a  direct  authority,  that  where  a  testator 
resLdiog  in  England,  by  will  made  there,  devises  his  Irish  estates 
in  trust  to  pay  out  of  the  rents  an  annuity  to  an  individual  also 
residing  in  England,  the  annuity  is  to  be  paid  in  EngKsh,  not  in 
Irish  currency. 

It  is  true  that  in  Phipps  v.  Angluea,  below  stated,  it  may  be 
inferred  to  have  been  the  opinion  of  the  Court  that  there  is  a 
difierence  between  a  gross  sum  charged  upon  lands  in  Irdand 
and  a  rent  granted  out  of  them,  viz.  that  the  latter  is  payable  in 
Ireland,  and  in  Irish  currency,  and  the  former  not  so.    But  it 

(d)  2  F.  Wnu.  S8 ;  2  Bligh.  91. 
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Paynent  must  be  remarked,  that  the  question  as  to  rent  being  so  payable 
was  not  the  point  in  question  in  that  cause,  and  the  intimadon 
of  opinion  there  given  amounts  only  to  a  mere  dictum  of  the 
Court  to  which  much  importance  is  not  to  be  attached  {e). 

If  such  be  the  rule  of  construction,  where  a  yearly  siim  is 
directed  to  be  paid  out  of  the  rents  of  an  estate  abroad  generaUfy 
&  fortiori  the  rule  might  be  the  same  when  the  instrament 
expresses  the  annuity  to  be  "  lawful  money  of  Great  Britain/* 

Thus  in  the  case  of  the  Marchioness  of  Lansdoume  and  the 
Earl  of  Lansdowney  on  appeal  from  the  Court  of  Chancery  in 
Ireland  (f\  the  greater  part  of  the  Langdawne  fiunily  estates 
situated  partly  in  England  and  partly  in  Ireland,  were  in  the 
year  1794,  settled  by  the  then  Earl  and  his  eldest  son  the  Eari 
of  Wycombe,  and  a  life  estate  therein  limited  to  the  lise  of  Aii 
son  after  the  death  of  his  father,  with  a  power  to  jointure  anj 
woman  he  might  marry  with  **  any  annual  sum  of  money  or 
yearly  rent-charge  tax*-free  and  without  deduction,  to  be  issuing 
out  of  and  chargeable  upon  all  or  any  part  of  the  manon,  &c. 
situate  in  the  said  kingdom  of  Ireland,  not  exceeding  3,O00iL  of 
lawful  money  of  Great  Britain^*  The  son,  by  deed  executed  in 
England,  exercised  his  power  in  appointing  to  the  appellant  a 
yearly  rent-charge  **  of  3,000il  of  lawful  money  of  Great  Britain^ 
to  be  issuing  out  of  and  dunged  upon  the  same  manofs,"  &c 
All  the  parties  resided  and  were  domiciled  in  England  when  the 
power  was  executed,  and  the  appellant  claimed  3,000£  a  year  in 
English  currency,  and  payment  of  it  m  England  The  House  of 
Lords  acceded  to  the  first  of  those  two  demands,  as  by  the  power 
and  the  appointment  the  money  was  directed  to  be  pud  in  lawfel 
money  of  Great  Britain ;  but  it  refused  the  second,  because  there 
was  no  indication  of  an  intent  that  the  rent-eharge  was  to  be-paid 
in  England. 

Exchange  on  3,  The  last  case  is  an  authoritjr,  that  where  lands  in  one  part 
remittances.  q{  f}^^  dominions  of  these  kingdoms  are  subjected  by  the  will  or 
appointment  of  a  person  domiciled  in  another,  to  the  payment  of 
a  sum  of  money  in  the  currency  of  the  latter,  the  exchange  upon 
remittances  is  to  be  borne  by  the  legatee,  because  the  owner  of 
the  estate  is  under  no  obligation  to  tender  the  money  at  anj 
place  except  upon  the  lands  (g).  But  it  is  equally  clear,  that  if 
from  the  circumstances  of  the  case  it  can  be  inferred  that  the 


(e)  S««  the  case  and  observations,  (/)  2  Bligh.  Pari,  Ca.  60. 

infra,  (g)  lb.  95. 
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moDey  was  not  only  intended  to  be  paid  in  EngU$h  currency.      Payment, 
but.  also  m  England^  the  person  or  estate  charged  with  the 
obligation  most  bear  the  expense  of  remittance. 

Accordingly  in  WaJUs  ▼•  Brightwdl  {h).  Lord  MaccU^fiM  in- 
ferred, fix>m  the  circumstanoe  of  the  testator  having  made  leases 
of  his  LrUh  estate,  resenring  just  so  much  rent  to  he  paid  in  London, 
free  from  taxes^  as  would  be  sufficient  to  dischaige  all  the 
annuities  to  which  they  were  liable^  that  he  meant  his  widow's 
annuity  of  %0l  payable  out  of  those  rents,  to  be  remitted  to  her 
in  England,  without  deduction  of  the  exchange. 

Upon  a  similar  principle,  the  decision  in  Phipps  v.  The  Earl  of 
Angksea  (t)  was  founded.  It  appeared  that  by  a  settlement  made 
upon  the  marriage  of  the  Earl  with  a  daughter  of  the  Countess 
of  DoTchukTy  a  term  of  five  hundred  years  was  created  in  his 
IrUh  estates,  in  trust  to  raise  12,000iL  for  the  portions  of  daughters ; 
but  it  seems  from  the  aigument,  that  the  settlement  provided  a 
vent-charge  out  of  the  same  estates  for  the  wife's  jointure,  with 
an  express  direction  that  it  should  be  paid  m  London^  without 
abatement  or  deduction  for  the  exchange ;  whereas  in  the  dediir 
ration  of  the  trust  of  the  term  for  raising  the  portions,  there  was 
no  such  direction.  The  parties  to  the  settlement  resided  in 
England,  and  in  a  suit  by  the  daughter  (sole  issue  of  the  mar- 
riage) and  her  husband  to  have  the  porticm,  with  the  rest  of  her 
fortune,  settled,  it  was  the  first  point  in  the  cause,  whether  the 
12,00(UL  chaiged  by  means  of  the  term  upon  the  lands  in  Irdand 
should  be  paid  in  England,  without  abatement  or  deduction  for 
the  exchange  from  Ireland  to  England  ;  and  Lord  Parker,  C, 
was  of  opinion,  that  the  portion  ought  to  be  paid  where  the 
contract  was  made  and  the  parties  resided,  and  not  in  L^land 
where  the  lands  lay  which  were  chaiged  with  the  payment  For 
that  it  was  a  nan  in  gross,  and  not  a  rent  issuing  out  of  land; 
and  his  Lordship  remarked  it  was  certainly  the  intention  of  the 
parties  that  the  portion  should  be  paid  in  England,  and  not  to 
aend  the  young  lady  to  Ireland  to  get  her  pcHrtion. 

Lord  Eldon  made  the  following  remarks  upon  the  last  case: 
*^  It  is  true  that  in  Phipps  v.  Lord  Anglesea,  the  distinction  is 
taken  in  the  judgment,  which  was  urged  in  this  case  at  the 
bar  (J),  that  there  it  was  a  sum  in  gross,  and  hot  a  rent  issuing 
out  of  land;  biit  that  seems  to  be  in  answer  to  that  part  of  the 

(A)  Aide,  p.  859.  Far.  Cs.  89. 

(t)  5  Yin.  Abr.  209,  pi.  8,  8to.  (J)  Lansdawne  v.  Laiudownfy  tup. 
«d. ;  IP.  Wmf.  696,  S.C.\^  Bligh.     p.  748. 
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P^ijiBont^  aigmnent  in  that  case,  which  is  founded  on  the  diffioent  ezpre»« 
'  sions  of  the  settlement  as  to  the  jmntare  of  the  wife  and  Ae 
portions  of  the  daughters.  As  to  the  former,  which  is  bj  name 
A  lentrchaige  it  is  prcmded  that  it  shall  be  paid  in  Ltmdm^  leWufd 
dedttctum  far  the  exchange  $  whereas  in  the  declaration  of  the 
trust  of  the  term  created  for  raidng  the  portions,  these  Words  are 
omitted,  and  it  is  only  said  in  trust  to  raise  12,000/.  Upon  this 
point  of  the  aigunlent  the  Court  seems  to  have  been  of  opinion^ 
th^  in  the  <»se  of  a  rent-diarge,  the  addition  of  sudi  words 
might  be  necessary,  bnt  that  the  question  as  to  a  sum  in  gross 
(which  the  porticm  in  Ihat  ease  Was  considered  to  be)  was  to  be 
decided  on  drewnstaneeMj  and  accordingly  the  deeiiion  rata  in 
Mb$tante  upon  the  damicU,  and  the  presumed  intention  of  parties 
resident  in  England^  that  a  pcnrtion  secured  for  a  daughter  dionld 
be  paid  to  her  «n  England  (k). 

Where  the  testator  is  domiciled  abroad,  and  by  will,  made 
there,  gives  l^;acie8  in  the  current  coin  of  the  place  to  perscns 
residing  in  this  country,  the  legatees  are  entitled  to  be  paid  in 
England  the  value  at  whidi  that  coin  was  estiitiatfid  where  Ae 
testator  resided,  at  the  end  of  the  year  neatt  after  his  deadk 
Consequently  the  ez<diange  upoti  remittance  will  fidl  upon  his 
estate* 

This  was  determined  in  the  case  of  Coeherdt  v.  Barber  ({), 
where  Mr.  Barber ^  domiciled  in  India  and  tesiding  at  CakMh 
gave,  amongst  others,  a  legacy  of  30,000£  mea  rupeei  to  Mr* 
CmrA^reff  resident  in  this  etnmtry.  What  was  the  sum  in  pounds 
to  be  paid  in  England  was  the  question ;  and  Lord  Eldon  thus 
expressed  himself,  <<In  all  the  cases  reported  on  the  wills  of 
persons  in  Irdofid  or  Jamaiea  and  dying  there,  and  nice  ^er$&  in 
this  countiy,  some  legacies  being  expressed  in  moneyHSteriing 
and  others  in  sums  without  reference  to  ^e  nature  of  the  coJn 
in  which  they  are  to  be  paid;  the  l^acies  are  directed  here 
to  be  cotnputed  aiooording  to  the  value  of  the  currency  of  the 
country  to  which  the  testator  bdoiqp^,  or  where  the  property 
was  situated  t  and  1  i^prehend  no  more  was  done  in  soch 
cases,  than  to  ascertahi  the  value  of  bo  many  pounds  in  the 
current  coin  of  the  country,  and  the  payment  of  that  amount  oat 
of  the  funds  in  Court    On  the  other  hand,  I  do  not  believe  die 


(A)  2  Bligh.  90 ;  also  p.  9^.  CampbeR   y.    Oraham^    1  Bdss.  & 

(0  leVes.  461,465;  see  I  Sim.  2d,  Mjl.  453,  affirmed;  S  Blighi  62S; 

confirmed ;  2  Euas.  585,  supr%  ?81,  2  CI.  &  Fin.  42^^ 

782.  Coikr.Kennwn,  11  Ve8.8l4; 
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Court  liaa  ever  aaid  it  would  not  hok  at  the  yaloe  of  the  current  Fi^awiit. 
coin,  but  wiould  take  it  as  bullion.  At  the  time  of  fFooTs  half- 
pence  in  JMand^  whatever  mm  iheir  worth»  paymeiit  in  EngUmd 
must  baVe  been  according  to  their  nominal  cmrrent  Talue,  not 
the  actual  value*  So^  whatever  was  the  cmrent  value  of  the 
rypee  at  the  tbam  when  this  legacy  ought  to  be  paid,  is  the  rati^ 
aowmling  to  which  payment  must  be  made  here  in  pouHads 
sterling.  If  twelve  of  Woods  balance  were  worth  sixpence,  in 
this  Court  sixpence  must  have  been  the  sum  paid ;  and  in  a 
payment  in  this  Court  the  eoit  of  remUanee  has  nothing  to  do 
with  it ;  so  if  .the  value  of  30,000il  rupees  at  the  time  the  payment 
oi^ht  to  have  been  made  in  India^  was  10,000t  that  is  the  sum 
to  be  paid  here^  without  any  consideration  as  to  the  eipense 
of  remittance.'*  His  Lordship  dedared,  that  this  and  the  other 
I^ades  were  to  be  paid  according  to  the  cunent  value  of  the 
Mcca  rupee  in  CakutUu  We  shaQ  proceed  to  consider. in  the 
next  place--** 

4.  At  fcVi<tf  iiniM  l^ades  are  to  be  paid.    Andfiral^  At  iHMt  time, 

A. — When  the  bequest  is  of  a  ^neiM  ncm  of  money. 

Where  legacies  are  given  generally  to  persons  ondei*  no  dis^  «  p^  torn  it 
ability  to  receive  them,  the  payments  ought  td  be  made  at  the  ^^^'^^ 
end  of  a  year  next  after  the  testator^s  decease:  and  the  role  is 
the  same  whether  the  l^;acy  be  of  sterling,  money  or  of.  stock ; 
if  the  latter,  the  legatee  will  be  entitled  to  have  the  stock  trans-" 
ferred  to  him  at  the  end  of  the  year  6am  the  death ;  and  should 
the  l^a<7  through  circumstances  remain  unsatisfied,  for  several 
years  after  the  testator's  d^ath,  there  being  no  deficiency  of 
as&ets,  the  legatee  will  still,  be  entitled  to  have  the  foil  amount 
purchased  and  transferred  to  him,  whatever  the  price  of  stocks  at 
the  time  of  the  purchase  and  transfer.  But  if  there  had  been  a 
deficiency  of  assets  at  the  testator^s  death,  and  it  had  been  ne- 
cessary that  aQ  the  leg^es  should  abate  proportionably,  then  the 
value  of  the  legacies  must  have  been  estimated  according  to  the 
price  oieomoh  at  the  end  of  the  year  firom  the  death  (m).  The 
executor  is  not  obliged  to  pay  the  legacies  sooner,  although  the 
testator  may  have  directed  them  to  be  discharged  within  six 
months  after  his  death ;  because  the  law  allows  the  executor  one 
jear  {n)  fiom  the  demise  of  the  testator  to  ascertain  and  settle  his 
testator's  affairs;  and  it  presumes  that  at  the  expiration  of  that 

(m)  Avjthir  v.  AitOter^  13  Sim.      15 ;  Brook  v.  Z«toti,  lb.  358,  tupra^ 
4X1,  439.  562 ;  Dm»  v.  BlaehwO,  9  Bing.  5. 

(«)  See  Benion  v.  Mcauk,  6  Mad. 
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Fajmeot  period,  and  not  bef(H«  all.debts,  fta,  have  been  satisfied,  and  die 
executor  to  be  then  able  properly  to  a^^ly  the  remdne  among 
the  lq;atee89  according  to  their  sev^nal  ri^ts  and  interests.  But 
if  the  state  of  the  testator's  circumstances  be  such,  as  to  enable 
the  executors  to  discharge  legacies  at  an  earlier  period,  thej  ha?e 
authority  to  do  so ;  for  the  legacies  are  due  at  the  death  of  the 
testator,  and  the  year  allowed  the  executors  previous  to  com- 
pulsory payment  is  merely  arrangement  for  their  convenience  and 
safety  (o).  When  legacies  are  given  to  infimts  to  be  paid  at 
twentjr-one,  with  or  without  a  limitadon  over  to  the  surrivois 
upon  the  death  of  any  of  them* dying  under  that  age,  each 
child  will  be  entitled  to  receive  his  legacy  or  proportion  upon 
attaining  that  age,  as  was  shown  in  the  second  chapter  (/>); 
and  it  seems  that  if  the  money  be  in  the  Court  of  Chancery,  it 
will  permit  a  transfer  to  a  person  duly  authorized  by  him  to 
accept  it  (q). 

In  Saunders  v.   VatUier  stated  in  a  former  page  (jjq),  the 
testator  directed  his  executors  to  accumulate  a  l^acy  of  stoA 
<    until  the  l^atee  should  attain  twenty-five,  and  then  to  transfer 
the  principal  and  accumulations  to  the  l^atee.    The  Court  hold- 
ing the  l^acy  vested,  ordered  the  stock  with  the  accumulationfl 
to  be  transferred  to  the  l^atee  on  his  attaining  twenty-one. 
Son owoi'         ^^^^  ^  legacy  given generaHy^  so  as  to  M  within  the  befiwe 
talMe<(iieiit       mentioned  rule,  is  subject  to  a  limitation  over  upon  a  subsequent 
^^^     event;  the  devesting  contmgency  will  not  pievent  the  legatee 
immediate  paj.  firom  receiving  his  legacy,  at  the  end  of  the  year  after  the 
tee,  and  1^    testator^s  death;  and  he  is  under  no  obligation  to  give  $eambf 
^IJI^^sWog    £)r  repayment  of  the  money,  in  case  the  event  shall  happen. 
The  principle  seems  tcrbe  that,  as  the  testator  has  entrusted  him 
with  the  money  without  requiring  a  security,  no  ponscm  has 
authority  to  require  it  (r). 

In  QriffiQu  v.  SmUh  («),  the  plaintiff  was  entitled  under  the 
will  of  his  uncle,  to  an  estate  tail  in  remainder,  expectant  upon 
the  determination  ci  a  preceding  estate  tail  limited  upon  an 
estate  for  life,  in  his  uncle's  real  estates*  By  the  same  wiH  a 
l^acy  of  2,000i:  was  given  to  the  plaintiff  upon  the  deadi  <^fhe 
testator's  widow,  to  be  paid  at  twenty-one ;  fromded  if  he  a/  amf 

(p)  Ante,^.662.  (^)  Gr.  &  Fh.  240,  «i9pra,  p.  58a 

(p)  AnU^  Ch.  II.  sect,  u^  sub-  (r)  Vide  ante.  Chap.  X.  sect,  t^ 

div.4.  p.  515. 

(g)  Hm  T.  Ougman,  1 1  Ves.  239,  («)  1  Ves.  jun.  97. 

and  see  Carr  t.  Eaglabrook,  2  Cox, 

390. 


lecmitj. 
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tSme  became  seised  of  the  testator^s  real  estate,  the  \effiicj  shoold     PayiMiit. 

go  over  to  other  persons.  The  plaintiff  attained  his  age  of  twenty- 

one  after  the  death  of  the  testator^  and  the  real  estate  hot  having 

come  to  him,  he  claimed  immediate  payment  of  the  2,000^1 ; 

and  Lord  JRasslyn  ordered  the  money  to  be  paid  to  the  plaintiff, 

and  no  secarity  appears  to  have  been  required  from  him. 

Upon  the  authority  of  the  last  caae.  Sir  fF.  Grant  determined 
the  case  of  Fawkes  v.  Cfrt^  (t).  There  Mrs.  Milkgan  gave  a 
legacy  of  l,000i  to  Mary  Fawkes^  but  on  condition  that  if  she 
succeeded  to  a  particular  estate  by  the  determination  of  an  estate 
tail  in  Marian  Paierson,  the  legacy  was  to  be  void.  Notwith- 
standing Marian  was  living,  Mary  Fawhes  insisted  that  she  was 
entitled  to  receive  the  money  for  payment  of  which  she  com- 
menced the  suit  The  legacy  had  been  invested,  and  Sir  fV. 
Grant  directed  the  stock  in  which  it  stood,  to  be  transferred  to 
Mary  and  wkhmU  security. 

But  it  seems,  where  a  l^acy  is  given  upon  a  condition  to 
do  or  abstain  from  a  certain  act,  and  the  time  of  payment 
is  arrived^  a  Court  of  Equity  will  require  security  from  the 
legatee  for  the  observance  of  the  condition.  Thus,  in  CoUtan  v. 
Morris,  a  l^acy  was  given  to  a  &ther,  upon  condition  that  be 
did  not  interfere  with  the  education  of  his  daughter;  on  a  bill 
by  the  father  for  the  legacy^  the  Court  required  from  him 
security  to  that  effect,  to  be  approved  by  the  MasteTf  and  di** 
rected  the  costs  of  the  proceedings  to  be  paid  out  of  the 
legacy  («> 

When,  however,  there  are  outstanding  liabilities  that  may  vhicb  aeetaity 
create  demands  upon  the  assets  of  the  testator;  but  which,  at  the  i>^"t^fi^^«n. 
time  of  the  legatees  becoming  entitled  to  call  for  payment  of 
theur  legacies,  depend  upon  contingencies  that  may  or  may  never 
ripen  those  liabilitiea  into  debts  or  duties,  a  Court  of  Equity  will 
not  speculate  upon  the  decisions  of  a  Court  of  Law,  and  oblige 
the  executor  to  part  with  the  fund  either  to  particular  or  residuary 
l^^tees,  without  a  sufficient  security  for  his  indemnity  against 
Meyal  consequences.  The  reason  seems  to  be,  that^  as  the  Court 
cannot  protect  the  executor  against  the  claims  of  the  persons, 
-who  may  eventually  become  creditors  of  the  testator,  it  would  be 
unjust  to  compel  a  distribution  when  it  would  place  the  executor 
in  jeopardy  (v).    It  results  from  these  remarks,  that  i^  at  the 


(0  IB  Yes.  131.  (9)  In  Daois  v.  BlaOweU,  9  Bing- 

(«)  6  llad.  S9,  and  fee  Asifm  v.     5,  it  wm  decided  tfatt  «&  execator 

.^Ifftm,  2  Yem.  452, 3.  C.  226.  paying  over  the  residae  to  the  res** 
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Payment.  time  before  mentioned,  a  bond  of  the  testator  be  ontBtandin^ 
"*  with  a  condition  which  may  be  broken;  or  he  have  entered  mto 
covenants,  that  may  render  his  estate  liable  in  damages ;  in  such 
and  the  like  instances,  the  executor  may  and  ought  to  insist  upon 
an  ample  indemnity,  before  he  pays  the  legacies  or  parts  with  the 
residue. 

This  point  seems  to  have  been  fully  considered  in  Simnums  v. 
BoUcmd  {x).  In  that  case,  the  testator  Simmons  was  a  lessee  for 
years  of  a  farm  under  the  mayor  and  commonalty  of  Canterbwy, 
at  a  certain  rent ;  and  under  covenants  to  pay  it,  and  for  repairs, 
&c.  It  was  provided  that  on  non-performance  of  all  or  any  of 
those  covenants,  the  lease  should  be  void,  and  a  right  of  entiy 
was  reserved  to  ,the  lessors.*  Simnums  devised  this  &rm  with  his 
real  and  personal  estates  to  the  defendant,  and  another  person, 
(who  was  dead),  whom  he  named  executors  in  trust  to  sell;  and 
after  discharging  debts  and  legacies,  to  invest  the  proceeds  m 
.  their  names  upon  certain  trusts ;  subject  to  which,  he  gave  the 
entire  residue  to  the  plaintiff  at  his  age  of  twenty-five.  The 
executors  having  discharged  all  debts  and  legacies,  without  resort- 
ing to  the  farm  and  other  real  estates,  delivered  possession  of 
them  to  the  plaintiff,  who  had  attained  the  above  age.  There 
was  also  a  personal  residue  which  they  transferred  to  him,  with 
the  exception  of  so  much  as  the  defendant,  the  surviving  trustee, 
thought  proper  to  retain  as  a  security  against  any  claim  that 
might  be  made  upon  him,  as  devisee  in  trust,  and  execntor  of  the 
testator-lessee  for  rent  due,  or  to  accrue,  or  in  respect  of  the 
present  or  any  future  breach  or  non-performance  of  any  of  the 
covenants.  The  defendant  admitted  that  there  were  no  subsistiog 
breaches  of  covenant,  and  no  rent  in  arrear.  Under  those  cir- 
cumstances, the  plaintiff  claimed  that  part  of  the  reddae,  whidi 
was  retained  by  the  defendant,  insisting  that,  as  there  was  n$ 
actual  demand  upon  the  fund,  the  defendant  would  be  justified 
at  law  in  disposing  of  the  whole,  and,  consequently,  ought  not  to 
retain  any  part  of  it  from  him ;  and  a  variety  of  cases  and  dieta 
were  cited  on  both  sides  (y).  However,  the  relief  sought  in 
Equity  depended  upon  the  kffol  question ;  whether  an  executor 

dnary  l^ratee  within  six  months,  was  plea  ofplene  admunatrwriL 

personally  responsible  for  breaches  (or)  3  Mer.  547. 

of  oorenant  in  the  lifetime  of  the  (y)  Harru<m*B  case,  5  Bep.  88,  b ; 

testator;   and  he  conld  not  plead  Philips  y,  JEekardy  Cit>.  Jac.  8,95; 

saeh  payment -before  notice  of  the  Hawkins  v.  Dloy,  Amb.  160,  IGS,  and 

coyenant  or  breach  of  it,  nor  need  £des  v.  Lambert^  Aleyn. 38;  Btjks, 

the  plaintiff  reply  a  devasiamt  to  the  37,  54, 73. 
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can  safely  make  payment  of  legacies,  or  deliver  over  a  residue,      Payment, 
while  there  is  an  outstanding  covenant  of  his  testator  which  had  ~ 

not  been  and  never  might  be   broken.      Sir   W»  Granty  after 
noticing  the  case  of  EcUs  v.  Lambert  below  referred  to,  stated 
another  o{  Nectar  v.  Chnnet  (r),  where  the  same  question  arose, 
although  in  a  different  shape.     His  Honor  thus  detailed  the 
circumstances :  a  legatee  sued  in  the  Ecclesiastical  Court  for  his 
legacy.     The  executor  pleaded  that  the  testator,  who  was  keeper 
of  a  prison,  was  bound  in  an  obligation  to  the  sheriff  (to  an 
amount  exceeding  the  entire  value  of  the  property)  for  the  safe 
keeping  of  the  prisoners  committed  to  his  charge ;  which  obligar 
tion  had  become  forfeited,  in  consequence  of  a  judgment  against 
the  sheriffs  in  an  action  for  an  escape ;  and  die  executors  had 
therefore  nothing  in  their  hands  to  answer  the  demand.     The 
plea  was  disallowed ;  upon  which  a  prohibition  was  sued,  and,  it 
being  demured  to,  the  defendant  prajed  a  consultation.     Upon 
thifl^  the  principal  question  was,  whether  the  escape  was  such, 
that  the  sheriff  was  suable  in  respect  of  it?  for,  if  not,  the  bond 
was  not  forfeited ;  and  if  the  bond  was  not  forfeited,  then  it  was 
said  to  be  dear  that  the  legacy  should  be  first  paid,  and  to  this 
purpose  it  was  argued,  that  by  the  civil  law,  the  legatory  must 
enter  into  a  bond  to  make  restitution,  if  the  obligation  should  be 
afterwards  recovered,  so  there  was  no  inconvenience  to  any.     To 
which  the  whole  Court  agreed :  and  determined  that  it  was  no 
plea  onless  the  obligation  were  forfeited.      Coke  said  ^^  the  differ- 
ence is,  when  the  obligation  is  for  the  payment  of  a  less  sum  at  a 
dagf  to  come,  it  shall  be  a  good  plea  against  the  legatee  before  the 
day,  for  it  is  a  du^  mamtenanty  which  is  in  the  condition  (as 
9  £.  4.  12).     But  otherwise  it  is  where  a  statute  or  obligation  is 
for  the  performance  of  covenants^  or  to  do  a  collateral  thing* 
There,  until  it  be  forfeited,  it  is  not  any  plea  against  a  legatee ; 
for  peradventure  it  shall  never  be  forfeited,  and  may  lie,  tn  per- 
petuumy  and  so  no  will  should  be  performed."    The  majority  of 
the  Judges  being  of  opinion,  that  there  was  no  forfeiture,  a  con- 
sultation was  awarded,  the  effect  of  which,  as  fer  as  it  regarded 
the  question  before  his  Honor,  was  to  leave  the  Spiritual  Court 
to  proceed  according  to  their  own  established  course,  viz.  to 
compel  the  legatee  to  give  security  to  refond  the  legacy,  in  case 
of  the  executors  becoming  afterwards  liable  to  be  sued  upon  the 
bond.    The  Master  of  the  Rolls,  after  noticing  Lord  Hardwicke^B 
opinion  in  Hawkins  v.  Day  (a)^    that  an  unbroken  covenant 

■    .  ■  — . »:  > 

(t)  Cro.  Elis.  466.  (a)  Amb.  160. 
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Pajment.      rendered  it  unjustifiable  for  an  executor  to  pay  a  legacy,  con- 
cluded with  observing,  that,  firom  the  state  of  the  authoritiefli  it 
would  be  too  much  for  him  to  order  the  executor  to  transfer  and 
pay,  without  security  in  case  of  judgment  being  recovered  at  lam 
against  him  for  any  future  breach  of  the  covenant ;  but  upon 
such  security  being  given  as  settled  by  the  Master,  his  Honor 
directed  the  funds  to  be  made  over  to  the  plaintiff. 
When  aa  in-         Security  is  only  required  from  a  legatee,  where  there  is  danger 
sim?lnri«ra-  ®^  ^  wasting  the  property,  and  his  inability  to  replace  it:  ao 
tee.  that,  if  personal  chattels  be  devised  to  A.  for  life,  remainder  to 

B»y  A.  will  be  entitled  to  the  possession  of  the  articles,  upon 
signing  and  delivering  to  the  executor  an  inventory  of  them, 
admitting  their  receipt,  and  that  they  are  to  go  to  B*  after  his  J.'s 
decease,  as  mentioned  in  the  fourth  chapter  (&). 
Legacy  direeu      Courts  of  Equity  have  established  the  following  distinction 
at  twent^ne,   between  legatees  and  their  representatives  in  relation  to  the  time  of 
d^  Sf****  his  P*^y"^8  ^®  legacies,  di.,  that  if  a  l^acy  be  given  to  A  to  be  paid 
reprewntatWe    at  twenty-one,  and  the  intermediate  interest  is  not  given,  and  A. 
Mymeot  tiir     ^^®  before  that  period,  his  representative  must  wait  for  the  money 
the  legatee       until  ^,  if  living,  would  have  attained  twenty-one ;   bat  if  the 
been  of  age.       legacy  be  limited  over  to  B.  on  the  event  of  ^*  dying  under  tint 
age,  and  A.  die  before  that  time,  B.  will  be  entitled  to  call  fiir  it 
immediately  upon  the  death  of  A,    The  reasons  are  these:  the 
representative  of  A.  can  claim  no  otherwise  than  A.  could  hate 
done,  if  living.     As  A,  therefore  had  no  power  to  call  for  fab 
legacy  before  he  attained  twenty-one,  neither  can  his  representa- 
tive insist  upon  payment  of  it  sooner.    But  in  the  other  case,  B^ 
the  legatee  over,  does  not  derive  his  title  through  A,  but  under 
the  testator's  will,  by  a  distinct  and  substantive  gif);,  npon  the 
contingency  of  A»  dying  under  twenty-one ;  so  that  whenever 
that  event  happens,  the  time  of  payment  not  being  otherwise 
postponed,  B»  becomes  immediately  entitled  to  receive  the  legacy. 
The  following  cases  will  illustrate  the  above  remarks: 

In  Chester  v.  Painter  (c),  the  testator  gave  a  sum  of  money  to 
A,  B.  to  he  paid  at  twenty-one,  and  directed  a  part  of  the  inter- 
mediiite  interest  to  be  applied  for  his  benefit.  A.  B.  died  a 
minor,  and  his  executors  demanded  immediate  payment  of  the 
legacy.  But  it  was  decreed,  that  the  executors  should  wait  for 
the  legacy  until  such  time  as  the  legatee,  had  he  lived,  would 
have  attained  twenty-one,  it  being  unreasonaUe  that,  his  exe- 


(h)  AnUy  p.  808. 

(e)  2  F.Wms.886;  alw  CVidUtf  v. I>o%,  3  Yes.  15,  italad  ti|/^ 
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cutorsy  who  stood  in  his  place,  should  be  in  a  better  situation      PtjmeDt. 
than  the  person  whom  they  represented  would  have  been,  if  he 
had  been  in  existence. 

The  last  case  was  followed  by  that  of  Roden  v.  Smith  (d),  in 
which  the  testator  gave  to  his  grandchild  a  legacy  of  600L  to  be 
paid  at  twenty-one,  with  an  allowance  of  ilL  a  year  for  maii^te- 
nance  till  the  age  of  four  years,  and  162.  per  annum  afterwards  to 
twenty-one.  The  legatee  died  under  age,  and  upon  the  claim  of 
its  administrator  to  immediate  payment,  notwithstanding  the 
intestate  would,  if  living,  have  been  then  under  twenty-one,  it 
was  held  by  the  Court  of  Delegates  that  the  administrator 
claiming  under  the  infant  could  not  be  in  a  better  condition 
than  the  infant  himself,  and  therefore  he  was  not  entitled  to 
receive  the  legacy,  until  such  time  as  the  in&nt  would  have 
attained  twenty-one. 

But  the  principle  of  these  determinations  does  not  apply  to  Stcug^  where  it 
cases  where  the  legacy  is  limited  over  to  a  person,  in  the  event  of  ^l^^^^ 
the  legatees  dying  under  twenty-one.  remainder. 

Thus  in  Laundy  v.  Williams  (e)  Mr.  Laundy  having  several 
children,  bequeathed  to  his  sons,  Samuel,  William,  and  Edward, 
and  to  his  daughter  Ann  laundy,  legacies  to  be  paid  at  their 
respective  ages  of  twenty-one.  But  if  any  of  them  died  during 
minority,  their  l^acies  were  to  be  paid  to  the  survivors.  Samuel 
and  Ann  attained  twenty-one,  and  received  their  portions. 
WiWam  died  verjr  young,  and  the  two  former  claimed  immediate 
payment  of  two-thirds  of  his  legacy,  although  if  he  were  living 
he  could  not  be  entitled  to  receive  the  money,  as  being  under 
twenty-one.  The  claim  was  resisted,  on  the  ground  that  the 
legatees  over  were  not  entitled  to  receive  the  money  sooner  than 
the  original  legatee  would  have  been,  if  he  had  been  alive;  and 
SQch  was  the  first  impression  of  Lord  King.  But  upon  the  dis- 
tinction before  mentioned  between  the  representatives  of  legatees 
and  legatees  over,  being  stated  to  him  by  the  Solicitor  General, 
and  established  by  reference  to  authority  (ee),  his  Lordship 
changed  his  opinion,  and  ordered  two-thirds  of  WHUam^s  legacy  to 
be  paid  to  the  plaintifls* 

It  has  been  determined,  that  legacies  charged  upon  or  even-  Ezoeptionf : 
tually  payable  out  of  real  estate  are  to  be  considered  exceptions  ''^J^'^^^W^ 
to  this  doctrine.     The  case  alluded  to  is  FeUham  v.  Feltham  (f),  on  rcalestm^; 


(d)  Amb.  588.  (ee)  Papworth  v.  Moore^  2  Vera. 

(tf)  2  P.  Wms.  478.  283. 

(/)  2  P.  Wms.  271. 
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P&yment       in  which  the  testator,  having  several  daoghters,  charged  his  real 
estates  with  the  payment  of  their  portions,  vix.  l,000i  to  etch 
daughter  at  the  age  of  twenty-two,  or  marriage ;  but  if  any  of 
them  died  before  her  portion  became  payable,  her  share  was  to 
go  to  the  survivors.     One  of  the  daughters  having  died  befeie 
twenty-two  or  marriage,  and  another  of  them  having  attained 
that  age,  it  was  insisted,  that  as  any  particukr  time  was  not 
appointed  for  paying  the  portion  which  had  accrued  by  survivor- 
sbip  it  ought  to  be  paid  immediately.     But  it  was  decided  by 
Lords  Commissioners  JekyU  and  Gilbert^  that  the  accruing  or 
additional  portion  was  not  payable  before  such  time  as  the 
daughter  to  whom  it  was  originatty  given,  would  have  attained 
twenty-two;    and  for  the  following  reasons;    that  a  contniy 
determination  might  be  injurious  to  the  A^r,  as  also  against  the 
intention  of  the  testator,  who  might  have  computed  within  ^hat 
period  the  portions  could  be  raiied  with  the. least  inconvemcDoe 
to  his  successor, 
where  the  le-         Another  exception  to  this  rule  must  be  made,  in  instanoeB 
Snrot^  ^"'  where  none  of  the  legatees  take  vested  interests^  but  the  original 
legacies  are  made  to  depend  upon  the  happening  of  precedent 
contingent  events,  with  a  limitation  over  to  survivors  generally, 
upon  the  death  of  any  of  the  original  legatees  before  the  am- 
tingencies  take  place.     For  in  those  instances  it  is  presumed  to 
have  been  the  testator's  intention  to  subject  the  accruing  shares 
or  legacies  to  the  same  contingencies  as  the  original     So  that  if  ' 
legacies  be  given  to  two  or  more  persons  upon  the  same  contiD- 
gency,  with  benefit  of  survivorship  in  the  event  of  the  death  of 
any  of  them  before  the  time  of  payment,  the  surviving  legatees 
cannot  demand  payment  of  the  legacies  or  diares  aocniing  to 
them  by  survivorship  sooner  than  they  would  be  entitled  to  caD 
for  the  discharge  of  their  own  original  shares. 

This  was  so  decided  in  the  case  of  Moore  v.  Godfrey  (g^  Sir 
W,  Coventry  bequeathed  l,5002i  to  his  three  co^heireases  to  be 
paid  at  their  respective  marrit^es,  as  well  principal  as  interest; 
and  if  any  of  them  died  unmarried  her  legacy  was  to  go  to  the 
survivors.  The  plaintiff  (one  of  the  daughters)  married,  and 
received  her  share.  The  second  died  unmarried;  and  whether 
the  50021  which  accrued  to  the  plaintiff  and  defendant  upon  the 
death  of  the  unmarried  sister,  was  subject  to  the  condition  of 
marrying,  was  the  question,  as  the  defendant  remained  single; 
and  Lord  Cotcper,  C,  was  of  opinion,  that  the  condition  extended 

(g)  2  Vem.  620,  ed.  by  EaUhh^. 
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to  the  whole,  as  well  to  what  accrued  by  survivorahip  as  to  the     Pajment 
original  devise. 


An  e^ceptioD  must  be  also  noticed  to  the  rule,  with  reflard  to  A?*4  ^^^^  *• 

1  .i»i  ,  .        g,  /.ii.         whole  interest 

the  Tepresentati:o€»  of  legatees  wainng  for  payment  of  the  legacies,  u  given  until 
until  the  times  arrive  when  the  lq;atees  themselves,  if  living,  '^^^^^^^  ^^ 
would  be  entitled  to  receive  the  money.     For  where  legacies  are  pnncipaL 
made  payable  at  twenty-one,  xiintereU  be  given  during  minority, 
and  the  lq;atees  die  under  age,  then,  since  interest  is  considered 
a  recompence  for  the  delay  in  payment  of  the  principal,  which  is 
merely  postponed  on  account  of  the  ages  of  the  legatees,  their 
executors  or  administrators  will  not  be  obliged  to  wait  for  the 
money,  until  the  lq;atee8  would  have  attained  twenty-one. 

In  Cloberry  v.  Lampen  (A),  A*  bequeathed  to  B.  5Q0L  when  B. 
attained  the  age  of  twenty-one  or  married,  which  ever  first  hap- 
pened, to  be  paid  with  interest  B.  survived  A.  but  died  during 
infimcy,  and  unmarried ;  and  immediate  payment  of  the  legacy 
was  ordered  to  the  personal  representatives  of  A,  because  interest 
was  given. 

This  prindple  was  assented  to  by  Lord  Thurhw  in  Green  v. 
Piffot  (t),  who  thus  states  it:  **  If  a  legacy  be  payable  at  twenty- 
one,  and  the  child  die,  his  executor  cannot  claim  till  the  time 
when  the  child  would  have  arrived  at  twenty-one,  if  the  legacy 
does  not  bear  interest;  but  if  it  be  toith  intereet,  he  may  daim 
immediately*  If  it  bear  a  kss  interest  than  the  utmott  use^  the 
executor  has  a  right  to  the  money,  paying  the  modeled  interest^ 

In  Crickett  v.  Dolby  (j%  Lord  Alvanky  expressed  himself  to  the 
following  effect:  "  Where  a  legacy  is  ordered  to  be  paid  at  the 
age  of  twenty-one:,  and  the  legatee  dies  before  the  time,  shall  the 
executor  wait  till  the  legatee  would  have  been  twenty-one,  or 
have  it  immediately?  This  depends  upon  the  question,  whether 
inierett  be  payable  or  not  ?  If  interest  be  given,  the  executor 
shall  have  the  legacy  immediately,  otherwise  he  must  wait  It 
18  admitted  that  if  this  legatee  had  died,  her  executor  could  not 
have  the  legacy  until  she  (had  she  lived)  would  have  attained 
twentjr-one.  There  never  could  have  been  such  an  absurdity  as 
the  notion,  that  you  must  wait  till  that  time,  and  then  have  the 
subject  with  the  interest" 

Supposing  then  with  his  Lordship,  that  a  legacy  to  JS.  payable 
at  the  age  of  thirty,  with  a  gift  of  interest  in  the  mean  time,  will 


(A)  2  Freem.  24.  (f)  3  Yes.  13. 

(t)  1  Bro.  G.  C.  105,  sUted  infra. 
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Payment,  entitle  B.  to  immediate  payment  of  the  principal  (A)«  yet,  if 
instead  of  interest  a  mere  discretionary  power  be  given  to  the 
executors  to  advance  the  money  at  an  earlier  period,  it  wiQ  not 
accelerate  the  time  of  payment,  unless  the  discretion  be  ezerased, 
either  by  the  executors  or  a  Court  of  Equity.  This  will  be  move 
clearly  understood  from  the  following  case : 

In  Lewis  v.  Lewis  (Q,  3,333iL  three  per  cent  annuities  were 
bequeathed  to  trustees,  to  apply  the  dividends  towards  the  main- 
tenance and  education  of  the  plaintiff  until  he  attained  twenty- 
one,  and  to  pay  him  from  that  time  the  whole  of  the  dividends 
tor  tifsy  with  an  authority  to  the  trustees  to  apply  600JL  (part  of 
the  annuities)  at  anytime  before  the  plaintiff  attained  twen^-sti, 
for  his  advancement  in  the  world  or  other  his  occasions  as  they 
(the  trustees)  or  the  survivor  of  them  should  think  proper;  and 
the  testator  gave  the  600iL  to  the  plaintiff  at  his  age  of  twenty- 
six.  The  plaintiff  having  attained  twenty-one,  claimed  immediate 
payment  of  the  600L ;   but  Lord  ITiurlaw  determined  against 
the  demand,  observing,  that  the  case  was  not  one  of  a  gift  by 
the  testator,  but  a  power  to  others  to  give,  which  seemed  to  be 
confined  to  the  answering  of  some  particular  purposes.    That 
the  proper  question  was,  whether  the  present  circumstaooes  and 
situation  of  the  plaintiff  were  such  as  to  meet  the  view  of  the 
testator  in  giving  the  legacy?    To  ascertain  which  fact  it  was 
referred  to  a  Master  to  inquire,  whether  the  situation  of  the 
plaintiff  requued  any  and  what  part  of  the  money  to  be  advanced 
before  his  age  of  twenty-six. 
Abiolute  Im.       Yet  a  variety  of  cases  may  occur  of  legacies  given  to  or  in 
^^^^^^^  trust  for  individuals  absolutely  and  beneficially,  bat  with  a 
|Mii^cttUriiiod«  direction  for  the  application  or  enjoyment  of  the  money  in  a 


mo£?elj  n^  particular  manner;  as  for  example,  to  purchase  annuitiee  fi>r  die 
^^^ttb •  legatees,  or  to  place  them  out  apprentices  or  to  enable  them  to 
take  holy  orders ;  in  which  the  legatees  will  be  entitled  to  receive 
the  capitals  immediately  upon  the  death  of  the  testator,  or  at 
the  expiration  of  a  year  next  afterwards,  regardless  of  the  par- 
ticular modes  dixected  for  the  enjoyment  or  application  of  the 
property,  as  has  been  shown  in  the  seventh  section  of  the  tenth 
chapter  (m). 

When  there  is  a  substitution  i>f  legacies,  or  an  additian  to  them. 


(k)  See  the  case  of  DemnM  v^  ^i^pro,  p.  964. 

Mellish,  cited  in  Grant  v.  Orantt  3  (I)  I  Cox,  162,  and  see  RoHmsoB 

Yo.  &  Coll.  (E.),  172,  stated  <i|/^  v.  Cleator,  IS  Yes.  596. 

^  vol.;    and   Saunders   v.  Vanti^s  <«•)  91d^iBite,fiMip.686 to648. 
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and  no  times  are  appointed  for  payment  of  the  snbstitated  or     pkyatoi. 
additional  bequests,  nor  any  funds  assigned  out  of  which  they  gnbstitiitedaiid 
are  to  be  satisfied,  it  appears  to  be  settled  that  those  legacies  are  a^ditioiwl  lega- 
to be  paid  out  of  the  same  property  at  the  same  periods,  and  neraSy  bj  eo- 
upon  the  same  terms  as  the  legacies,  in  lieu  of  or  in  addition  to  ^^^  hJ^p2£ 
which  they  are  gi?en.    In  illustration,  if  J.  bequeathed  to  B* 
1,000/.  charged  upon  lands,  and  payable  at  twenty-one  or  mar- 
riage, and  he  afterwards  by  a  codicil  gives  to  B,  the  further  sum 
of  200L  in  additwH  to  what  he  gave  B.  by  his  will ;  or  suppose 
him  to  revoke  the  first  legacy,  and  to  substitute  a  less  in  its  place, 
without  directing  the  time  when,  or  the  funds  out  of  whidi  the 
additional  or  substituted  legacies  are  to  be  dischaiged;  those 
latter  legacies  will  be  payable  at  the  same  periods  and  out  of 
the  same  property  as  the  legacy  of  1,0002.  first  ^ven. 

In  Leaerqft  y.  Maynard  (n),  the  testator  directed  his  legacies 
to  be  paid  out  of  his  real  estate.  Some  of  them  were  given  to 
charities  which  were  ineflectual  by  the  operation  of  the  Statute 
of  Mortmain;  but  the  testator  by  a  codicil,  revoked  those  be- 
quests, las  also  a  legacy  given  to  one  of  his  trustees,  which  he 
bequeathed  to  another,  whom  he  substituted  in  his  place ;  and 
he  gave  smaller  legacies  to  the  charities  ^< instead"  of  those 
mentioned  in  the  will.  It  was  contended  for  the  charities,  that, 
the  gift  by  codicil  of  the  legacies  being  general^  they  were  pay- 
able out  of  (be  personaltjr ;  and  that  such  was  the  testator's 
intention  might  be  presumed  fix>m  the  supposition  of  his  subse- 
quent information  of  the  invalicUty  of  the  legacies  he  had  given 
in  his  will,  which  was  the  reason  of  their  being  revoked,  and 
tar  the  gift  of  smaller,  by  the  codicil  generally.  But  Lord 
Ukurhw  was  of  opinion,  that  the  codidl  only  meant  to  alter  the 
quantum  of  the  legacies  in  some  cases,  and  the  objects  of  them 
in  others ;  but  not  the  Jund  out  of  which  they  were  directed  to 
be  paid  by  the  trtS;  and  that  therefore  the  charity  lq;acies  were 
void,  as  payable  out  of  real  estate  (o). 

So  in  Crcwder  v.  Clowes  {p\  a  term  of  years  was  created  by 
the  testator  for  the  payment  of  his  debts  and  legacies,  and  he 
gave  to  his  niece  l,000iL  payable  at  his  death  in  the  event  of  her 
being  then  married;  but  if  not,  she  was  to  receive  the  interest 
for  life,  or  until  her  marriage;  but,  if  she  died  unmarried,  the 


(s)  1  Yes.  Jan.  379;  3  Bro.C.  C.  6  Mad.  31 ;  2  Enss.  ISS. 
233,  8.  C. ;  Day  v.  Croft^  4  Beav.  (jp)    2  Yes.  jun.  449,    and  see 

iH^l ;  BrUtow  v.  BriUtnot  6  lb.  2S9.  Wordsuxnik  v.  Ytnmger^  3  Yes.  73. 

(tf)  See  alflo  ChaUeris  v.  Fotny, 
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PtejneBt      kgacy  was  to  lapse  for  the  benefit  of  the  peison  entitled  to  hb 
'  real  property.    By  a  codicil  the  testator  gave  his  niece  200L  a 

addition  to  what  he  had  given  to  her  by  the  will:  and  the 
Master  of  the  Bolls  determined^  upon  the  authority  of  the  last 
case,  that  the  additional  legacy  should  be  paid  out  of  the  aame 
fond,  and  be  liable  to  the  Bome  amdHtiom^  as  the  original  bequest 
of  l,000i 

By  the  marriage  settlement  in  Long  v.  Long  {q\  the  portions 
provided  for  younger  children  were  made  payable  at  twenty-one 
or  marriage,  with  immediate  interest  for  maintenance  at  21  fer 
cent  The  &ther  by  will  increased  the  fortune  of  each  child, 
directing  the  additional  sums  to  be  paid  at  the  same  times  and 
ages  as  the  portions  by  settlement,  but  said  nothing  as  to  wtereit; 
and  it  was  determined,  that  the  same  rate  of  interest  was  pay- 
able on  the  additional  portions,  as  upon  the  original. 

We  may  here  notice  the  later  case  of  DaM  v.  Rees  (r\  whidi 
decided  that  wheire  life  interests  are  given  to  legatees  in  snooes- 
sion,  the  substitution  by  codicil  of  another  annual  sum  to  the 
first  legatee  for  life,  in  lieu  of  the  interest  given  by  the  will,  does 
not  accelerate  the  life  interest  of  the  subsequent  legatee,  ahice  it 
was  given  after  the  death  of  the  first  legatee,  and  the  sabstitotioD 
merely  altering  the  amount  of  the  inteiest  given. 

In  that  case  the  testator  bequeathed  the  interest  of  so  modi 
stock  as  &QOL  sterling  would  produce  to  his  &ther  and  mother 
for  their  lives,  and  to  the  survivor ;  and  after  the  decease  of  the 
survivor  to  his  sister  for  life,  and  after  her  death  to  her  diildien. 
By  a  codicil,  he  gave  to  his  father  and  mother  the  yearly  sum  of 
30/L  and  to  the  survivor  during  their  lives,  *^  in  lieu  of  what  he . 
had  given  them  by  his  will"  Sir  John  Leachy  M.  R.,  decided, 
that  th^  legacy  to  the  sister  being  in  express  terms  after  the 
death  of  the  survivor  of  the  fisither  and  mother,  he  could  not  infer 
that  the  testator  meant  an  immediate  gift  to  the  sister,  because 
he  had  substituted  another  provision  for  the  fiither  and  mother, 
which  differed  little  firom  the  prior  life  estate  given  to  them, 
except  in  the  certainty  of  amount  His  Honor  also  decided,  that 
the  gift  to  the  sister  and  her  children  was  of  so  much  stock  as 
600iL  sterling  would  have  purchased  at  the  testator's  death,  when 
the  life  interest  given  to  father  and  mother  was  to  conmienee. 

Consistently  with  the  preceding  authorities,  Sir  W*  Grtmi 
decided  the  case  of  Cooper  v.  Day  {rr),  in  which  the  testator 

(q)  3  Ves.  286,  in  a  note.  (rr)  3  Mer.  154,  i^frtu 

(r)  1  Rus8.  &  Mjl.  6S7. 
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gave  to  his  widow  %00L  payable  within  three  months  fioro      raymot. 

his  death,  and  free  from  legacy  duty.    He  also  gave  49OOOL  Eejp^lbB^ 

to  tnisteesy  payable  to  them  within  the  same  period,  free  fit>m 

legacy  doty,  in  trust  for  his  two  chraghtersy  to  be  paid  at  twen^- 

one,  with  intermediate  interest  for  their  maintenance.     By  a 

oodicil,  the  testates  bequeathed  to  his  wife,  an  additional  sum  of 

2002L  fi^e  fit>m  l^acy  da^.     He  also  revoked  the  legacy  of 

4,0002.9  and  in  substitution  gave  in  trust  for  his  daughters  5,000t 

^  upon  the  trusts,  and  to  and  for  the  same  intents  and  purposes, 

and  under  and  subject  to  the  same  powers,  provisoes,  and  limita* 

tions,  as  expressed  in  his  will  concerning  die  legacy  of  4,000^1" 

By  a  second  codicil,  the  testator  revoked  the  gift  of  5,0002.  and 

gave  in  its  place  6,000iL  to  the  same  trustees,  upon  the  trusts, 

&c ;  following  the  words  in  the  first  codicil     The  only  question 

was,  whether  the  l^acy  of  6,0002»  was  to  be  paid  free  of  the 

legacy  duty,  and   Sir  W.  Grant  declared,  upon  the  authority 

of  the  before  stated  cases  of  Leycroft  v.  Maynardy  and  Crvnoder 

v.  Clowes,  that  the  substituted  legacy  of  6,0002.  was  to  be  taken  as 

exempted  from  the  legacy  duty,  in  like  manner  with  the  crigimal 

legacy,  in  the  place  of  which  it  was  given  («). 

But  where  the  legacy  by  the  will  given  *  clear  of  duty'  is  revoked 
by  codicil,  and  a  different  sum  is  bequeathed  to  the  legatee 
generally,  without  referring  to  the  terms  of  the  revoked  legacy, 
there  the  legacy  by  the  codicil  will  be  considered  as  a  complete 
and  distinct  gift  alt(^ther  and  subject  to  legacy  duty. 

The  rule  that  substituted,  and  additional  legacies  are  attended 
with  the  same  incidents  as  the  original  legacies  is  a  primA  facie 
rule  of  construction  always  to  be  controlled  by  the  intention  to 
be  gathered  from  the  language  of  the  instrument  conferring  the 
substituted  or  additional  bequest  This  occurred  in  the  case  of 
Burrawes  v.  CottreU  (r),  and  is  ftirther  illustrated  by  the  authority 
next  stated. 

In  Ooerend  v.  Gumey  (tt),  the  testator  gave  a  real  estate  and  a 
sum  of  stock  to  trustees  in  trtist  for  Maty  Kitchen  for  her  life, 
and  after  her  death,  to  his  brother  absolutely:  and  he  gave 
legacies  to  hia  nephews  and  nieces,  to  be  paid  as  soon  as  con- 
venient after  his  death ;  and  the  residue  of  his  property  to  his 
brother  absolutely.  The  brother  died;  and,  by  a  codicil  reciting 
that  feet,  and  that  thereby  a  lapse  had  taken  place,  the  testator 
gave  an  annuity  to  his  brother's  widow,  and  directed  the  trustees 

•      - 

(0  ChaUeriM  v.  Ymmg,  6  Mad.  SO.         (0  3  Sim.  375. 
aff.  3  Rus.  1S3.  (tf)  7  Sim.  128. 
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PkynMoc  to  pAJ  the  income  of  the  residue  of  his  pefsonal  estate  to  Mary 
KUehen  for  life :  and  he  devised  the  residue  of  his  real  estate  to 
her  for  life,  and  after  her  death  to  the  trustees  to  sell,  and  the 
proceeds  to  fidl  into  his  personal  estate.  He  then  gave  lO^OOOL 
to  each  of  his  nieces,  in  addition  to  the  legacies  gioen  them  by  A» 
wiU;  and  directed  that  that  sum  for  each  niece  should  be  held 
by  his  trustees  for  their  separate  use.  The  question  was;,  whether 
the  l^acies  of  10,0001  to  the  testator's  nieces  were  payable  to 
them,  as  their  original  legacies  in  the  lifetime  of  Mary  Kitchen, 
or  after  her  decease.  Sir  JL  ShadweU,  V.  C,  decided  in  iavoiir 
of  the  latter  construction,  collecting  that  to  be  the  testator's 
meaning  from  the  whole  instrument 

In  further  illustration  of  the  role,  that  substituted  and 
additional  legacies  are  attended  with  the  same  incidents  as  the 
original  legacies^  w^  observe,  that  if  the  fund  out  of  which  the 
original  legacy  was  given  feik,  a  substituted  legacy  given  by 
codicil,  will  primd  facie  be  considered  as  intended  to  be  given 
out  of  the  same  fund,  and,  will,  in  the  absence  of  a  contrary 
intention,  also  fail 

Thus  in  Bristaw  v.  BriUow  (tf),  a  testatrix  in  exercise  of  a 
power  of  appointing  5,000 JL,  appointed  800(,  part  of  it,  equally 
between  A,  and  B,;  and  by  a  codicil  revoking  that  l^acy, 
bequeathed  to  each  10021  only.  The  power  having  been  decided 
to  be  void  for  remoteness  (t^),  the  l^;acies  given  out  of  it  fiuled* 
Lord  Langdaky  M.  R.,  decided  that  the  l^acies  of  1002.  were 
intended  to  be  given  out  of  the  same  fund  as  the  800il  and 
consequently  they  also  failed. 
Payment  by  the  When  the  assets  of  testators  are  placed  under  the  administra- 
Court  of  dhan-  {Jq^  of  a  Court  of  Equity,  it  will  not,  in  general,  order  any  port 
of  them  to  be  applied  in  satisfaction  of  one  or  more  legacies,  until 
it  appears,  from  a  Master's  report,  that  the  .debts,  &c.  have  been 
paid,  and  there  is  a  sufficient  residue  to  discharge  the  legacies. 
Yet  this  practice  is  not  without  exceptions.  When  justice  and 
convenience  require  a  departure  from  the  general  rule,  they  will 
prevail  Suppose  then  a  case  to  arise,  where  the  aasets  are 
admitted  to  be  amply  sufficient  to  satisfy  all  demands  upon  them, 
it  seems  that  the  Court,  with  the  consent  of  all  parties  interested 
in  the  application,  will  direct  the  immediate  payment  of  the 
whole  or  proportions  of  the  legacies,  as  the  urgency  of  the 

and  drcumstances  may  require. 

« 

(u)  6  Beav.  3S9. 

(v)  Bristaw  v.  Boothby^  2  Sim.  k  Stu.  466. 
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In  Pearee  v«  Baron  (fD\  application  was  made  to  the  Court  for  PajBcui. 
payment  of  part  of  a  legacy,  without  prejudice  to  the  question 
out  of  what  fund  it  was  to  be  discharged.  The  bill  was  filed  by 
trustees  to  have  the  accounts  taken,  &c  and  the  application  was 
made  upon  the  ground  of  there  being  a  clear  surplus,  and  with 
the  consent  of  all  competent  parties.  A  case  of  Coffin  v.  Cooper  {x) 
was  cited,  and  acknowledged  by  die  Court  to  be  in  point  Lord 
ErMkmei  C,  granted  the  application,  observing,  that  such  an 
order  can  never  be  made,  except  where  there  is  a  clear  obvume 
eurpbiSy  admitted  by  others  who  are  interested  to  object ;  when  it 
is  a  measuring  cast,  that  will  not  da  The  principle,  upon  which 
the  Court  acts  is,  that  the  persons  so  interested  to  object,  would 
not  assent,  if  it  involved  them  in  all  the  responcnbility,  which 
would  arise  where  creditors  are  outstanding  and  the  fund  is 


B.  — Bequests  of  annuities.  AnnnhMi. 

With  respect  to  the  period,  when  the  Jlrst  payment  of  an  Presamed  db- 
annuity  is  to  be  made,  when  the  time  is  not  appointed  by  the  [jl^^^^ft^ 
testator,  the  following  distinction  is  presumed  to  exist     If  the  m  amiiiity  and 
bequest  be  merely  in  the  form  of  an  annuity,  as  a  gift  to  £•  ''of  ^pon  a  groit 
an  annui^  of  100/.  for  life,"  the  first  payment  will  be  due  at  the  ^'^"^ 
end  of  the  year  after  the  testator's  death.    But  if  the  disposition 
be  of  a  sum  of  money,  and  the  interest  of  it  is  given  as  an 
annuity  to  B.  for  life,  the  first  payment  will  not  accrue  before 
the  expiration  of  the  second  year  after  the  death  of  the  testator. 
In  the  former  instance,  the  testator  is  supposed  to  mean  that 
the  annuity  should  commence  firom  his  decease.     In  the  latter, 
the  annuity  being  given  in  the  form  of  interest,  upon  a  gross  sum 
of  money,  to  be  taken  out  of  the  assets  as  any  other  legaqr  (and 
which  we  have  seen,  does  not  b^;in  to  carry  interest  until  the 
end  of  tile  year  after  his  decease),  cannot  be  payable  sooner 
than  the  fund  produces  the  means  for  that  purpose.     This  dis- 
tinction was  stated  by  Lord  JEUon  in  the  case  below  referred  to^ 
and  seems  to  be  founded  upon  principle ;  yet  it  does  not  iqppear 
to  have  been  sanctioned  by  express  decision  (z). 

But  questions  of  tiiis  kind  can  only  arise,  where  testators  omit 
to  settie  the  period  when  the  first  payments  of  annuities  are  to 

(w)  12  Yes.  459.  (z)  See  Lord  J^Ubn*!  observations 

(t)  In  Chancery,  26  March,  ISOe,  in  OUnan  v.  Bott,  7  Yes.  96,  and 

12  Yes.  460.  Ibid.  97,  stated  it^ra^  Chap.  XX. 

(y)  As  to  the  exeeator's  liabilitj,  sect.  xm. 

see  Spode  v.  Srn^  8  Rosa.  511. 


878  Of  the  Payment  of  Legacies.        [Ch.  xnr, 

PtoyBMnt  be  made.  If  then,  a  testator  direct  payment  of  an  annuity 
(however  ^ven),  to  be  made  at  the  expiration  of  the  fint 
quarter^  or  half-year,  after  his  death,  it  will  be  due  at  that  time, 
although  not  in  &ct  payable  by  the  executor  until  the  end  of  the 
year  (a). 

In  Irtkn  v.  Ironmonger  {b\  an  annuity  of  3002L  was  given  to 
the  testator's  widow  for  her  life,  the  first  yeai^s  annui^  to  be 
paid  within  one  month  after  the  testator's  death ;  and  Sir  John 
Leachf  M.  R*,  held  that  the  annuity  commenced  from  the  testik- 
tor's  death ;  and,  though  the  first  year's  payment  was  to  be  made 
in  anticipation  at  the  end  of  one  month  firom  the  death,  yet  that 
the  payment  fi>r  the  second  year  did  not  become  due  until  die 
end  of  that  year:  by  the  same  will  an  annuity  was  given  to 
&  S.  for  life,  payable  quarterly,  the  fint  payment  to  be  mdk 
within  eighteen  montibs  after  the  teitatoi^s  death,  and  his  Honor 
decided  that  the  annuity  did  not  commence  until  fifteen  montfaa 
from  the  testator^s  death. 

In  l^amper  v.  Pickering  (<?),  where  the  testator  chaiged  hu 
real  estate  with  the  payment  of  an  annuity  to  his  wife  in  lieu  of 
dower.  Sir  L.  Shadtodli  V  .C,  in  directing  payment  of  die  anean 
out  of  the  proceeds  of  the  sale  of  die  real  estates,  ordered  die 
arrears  to  be  calculated  from  the  testator^s  death. 


Apportionmeni      C. — It  may  here  be  proper  to.  add  a  few  observations  on  die 

afj!^  W^  subject  of  apportionment 

legatee  for  life,      When  an  annui^,  or  the  dividends  of  stock,  are  given  to  one . 

in  —rrJS!!?^  for  life,  with  remainder  over;  as  between  the  tenant  finr  life  and 
persons  in  remainder,  apportionment  was  not  in  general  allowed, 
previously  to  the  statute  4  &  5  Wm.  4,  c.  22. 

Thus,  an  annui^  or  the  dividends  of  stock,  being  in  the  nature 
of  an  annuity,  was  given  to  one  for  Ufe,  payable  halfyearly;  the 
first  payment  to  be  made  on  the  second  quarter-day  whicfa 
should  happen  after  the  death  of  the  testator;  the  testator  died 
on  the  19tii.of  jR^MfnAfT,  1766;  and  the  daughter  on  the  19th  of 
Jimtcoty,  1803 :  her  representative  daimed  the  dividends  due  on 
the  5th  of  Jamtary,  1808:  and  it  was  held  by  Sir  WUHam  Ortmi, 
that  the  daughter  was  only  entitied  up  to  MuJutdnuu,  being  the 
day  of  the  last  hatf-yearly  payment  previous  to  her  death  (d). 
The  rule  is  otherwise,  where  the  annui^  is  given  by  a  parent 

to  a  child,  in  die  nature  of  maintenance. 

-  -  -         -  I 

(a)   Siorer  ▼.  Pruiage,  S  lisd.         (b)  2  Rum.  k  Mjl.  581. 
167,   168 ;    Hmightim   t.  PrmMim,         (e)  9  Sim.  176. 
1  Sim.  k  Sta.  890.  {d)  Fnmk$  r.  NMe,  12  Yea.  464. 
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Thus ;  a  mother  diiected  her  dai^hter  Martha  to  pay  to  the  Payment,  fte. 
testatrix's  daughter  Mary^  30£  yearly,  while  she  contmued  sole,  to  whom. 
by  15il  each  May  day  and  AU  SamU  day.  Mary  married  before 
a  haltyear's  payment  became  dne;  but  Lord  Hardwiche  directed 
the  annuity  to  be  Itpportioned,  and  paid  up  to  the  day  of  the 
marriage  («).  His  Lordship  considered  the  principal  case  as 
fidling  within  the  reason  oiHay  ▼•  Palmer  (/). 

By  the  second  section  of  the  4  and  5  Wm.  4,  c.  22,  under 
wills  coming  into  operation  after  the  passing  of  the  act  (16  June, 
1834)^  all  annuities  and  other  annual  payments  coming  dne  at 
Qzed  periods,  are  apportioned  to  the  period  of  their  determina- 
tion :  so  that  on  .the  death  of  a  person  takii^  a  life  interest  in  a 
fund,  an  apportionment  will  be  made  to  the  executors  or  adminis* 
traton  of  the  deceased  party  of  a  proportion  of  the  income  of  the 
iiind  up  to  the  day  of  the  death. 

We  shall  next  consider, 

5.  To  whom  legacies  are  to  be  paid.  Payment  to  an 

It  has  been  observed,  that  when  the  fond  is  in  Court,  and  the  ''^ 
legatee  entitled  to  receive  it,  the  Court  of  Chancery  will  order 
payment  to  a  person  lawfolly  authorized  by  him  (jg). 

In  Wahh  V.  Olad$tone  {k\  a  legacy  was  given  to  ^.  to  be 
applied  to  the  use  of  a  certain  Roman  Catholic  ('ollege ;  A.  hav-  - 
ing  died  in  die  testator's  lifetime,  it  vras  ordered  to  be  paid  to 
the  president  of  the  college,  as  being  the  o£Bcer  intrusted  with  its 
pecuniary  affairs. 

A. — But  when  the  legatee  is  an  iniant,  and  he  would  be  Fajrmenttoor 
entitled  to  receive  his  legacy,  if  he  were  of  age,  payment  to  him, 
or  to  his  fiither  on  his  account,  cannot  be  supported.  The  child, 
upon  attaining  twenty-one,  may  recover  it  from  the  executor. 
This  however  waa  not  always  so ;  for  it  appears  from  the  case  of 
HoOmoay  v.  Ccttm  (t),  that  in  early  dmes  payment  to  the  jEuher 
of  his  infimt  child's  legacy  was  good;  but  nncethe  case  dlDagUy 
V.  Talferry,  reported  in  die  book  referred  to  in  the  last  note,  and 
after  stated,  it  has  become  the  settled  rule  of  Courts  of  Equity, 
that  such  a  payment  is  illegal.  If,  indeed,  the  child  were  of  age, 
payment  to  the  fiither  would  not  be  good,  unless  made  with  the 
diild's  consent,  or  it  were  afterwards  confomed  by  him. 


(0  ReynUh  v.  Jlfar«in,  8  Atk.  SSO.         (g)  AsUe,  p.  864. 
(/)  2  P.Wms.  SOI;  2  £q.  Ca.         (k)  1  Fhi.290. 
Abr.  88,  pi  8, 646,  pL  22,  JS.  C.  (0  1  Eq.  Ca.  Abr.  800. 
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Pajneut,  &&       It  may  therefore  be  laid  down  as  a  general  mle,  that  where  a 
^  ^  ^'"'      legacy  is  given  to  an  infimt,  generally,  an  ezecntor  cannot,  with 


safety,  pay  it  to  the  child,  or  to  another  person,  for  his  benefit 
This  rule  was  carried  to  a  great  length  in  the  following  case: 

In  DagJey  v.  Tclferry  (j ),  A.  having  a  sister,  who  had  four 
infant  children,  bequeathed  10021,  a  piece  to  those  childreD, 
mentioning  no  time  of  payment ;  and  he  appointed  the  defendaDt 
executor.  It  was  in  proof  that  the  testator,  on  his  death-bed, 
directed  his  executor  to  pay  the  legacies  to  the  father  of  the 
infimts,  to  improve  the  money  for  their  benefit  In  consequence 
of  that  direction,  payment  was  made  to  the  fother ;  when  the 
youngest  child  came  of  age,  accounts  were  settled  between  him 
and  his  father,  on  which  the  latter  was  indebted  to  his  son  ia 
200L  including  the  legacy  of  10021  and  for  which  batanoe  the 
son  accepted  his  fother  as  his  debtor ;  a  circumstance  uiged  by 
the  executor,  as  a  co/jfirmation  of  his  payment  of  the  legacy  to 
the  father.  The  son  acquiesced  in  the  payment  toirjiftoem  ye»n; 
and  upon  his  bankruptcy,  his  assignees  claimed  the  legaqr  froni 
the  executor,  and  obtained  a  decree  at  the  Rolls  trom  Sir  Jekn 
Treoor  for  payment  of  it,  on  the  ground  that  payment  of  the 
legacy  to  the-  fiither  and  guardian  was  illegal.  Lord  Cowper, 
C,  (to  whom  the  executor  appealed)  was  of  the  same  opinion, 
and  confirmed  the  decree ;  sayii^  ^  that  if  it  were  reversed,  it 
might  encourage  payments  to  parents  and  gpiardians  in  wrong  of 
in&nt  children ;"  but  the  case  being  considered  a  hard  one,  the 
deposit  was  ordered  to  be  divided. 

Parol  cvMenca.  That  parol  evidence  of  the  testator^s  direction  to  his  executor 
to  pay  the  l^^ies  to  the  fother  was  admitted  by  the  Court,  is 
singular,  as  the  efiect  of  it  was  to  contradict  the  vnU  that 
expressly  gave  the  l^acies  to  the  children,  which  neoessarilf 
imports  payment  to  them.  The  propriety  of  its  admission  was 
reasonably  questioned  by  Lord  Ahmbyt  in  Cooper  v.  Thgrwim. 
He  consulted  the  Regutrax^%  book,  and  observed,  it  appeared 
firom  the  book  that  the  evidence  was  read,  but  doubted  whethor 
it  ought  to  have  been  received.  '^  It  would  be  dangerooa  (said 
his  Lordship)  to  admit  evidence,  that  a  legacy,  giveo  to  em 
person,  was  ordered  to  be  paid  to  amther^  (i). 

CoofirmatioD.  There  is  another  singularity  attending  the  last  case,  ate;,  thai 
acquiescence  by  the  child  for  fifteen  years  after  payment  of  tka 


U)   1  P.Wma.  2S5;   1  Eq.  Ca.         (A)  a  Bro.  C.  C. 97» edit. bj  Brf; 
Abr.  300,  8.  C;    B^.  lib.  anno      m/iti. 
1714,  fo.  41i,  anno  1715,  fo.  40. 
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legacy  to  his  father,  should  not  be  permitted  to  constitute  a   Fkymrat^&e. 

confirmation  of  it   But  the  principle  arises  out  of  the  relation      ^"^^^^^ 

between  parept  and  child,  i,  e.  filial  duty  to  a  fiither    Lord 

Ahatdetfy  in  the  case  last  referred  to,  expressed  himself  on  this 

subject  to  the  following  effect:  '^  Although  the  money  was  di< 

rected  to  be,  and  was,  paid  to.  the  father,  and  the  son  acquiesced 

a  great  length  of  time,  still  it  was  competent  to  him  or  his  repre^ 

sentatives  to  demand  it ;  because  a  contrary  determin^ti6n  would 

encourage  such  payments,  and  a  son  must  acquiesce,  or  pureue 

his  faOut;  or,  which  is  the  same  thing,  by  commencing  a  suit 

against  the  executor,  occasion  hkta  to  pursue  the  father,    I  take 

that  to  have  been  the  ground,  on  which  Sir  John  Treoor  and 

Lord  Cow/per  went  in  Dagley  v,  Toiferry  ;  and  that  if  the  legatee 

had  not  stood  in  su^h  relation  to  the  person  to  whom  the  legacy 

was  paid,  the  bill  would  have  been  dismissed*" 

The  next  casis  being  compromised,  merely  afibrds  Lord  Hard- 
wich^s  sentiments  in  regard  to  the  rule :  and  although  his 
Lordship's  opinion  inclined  in  fiivour  of  the  validity  of  the  pay- 
ments made  to  the  infiint  legatees,  yet,  upon  reflecticm,  he 
declined  to.  pronounce  a  decree  in  conformi^  with  that  opinion, 
in  opposition  to  Lord  Cowper^%  judgment  in  Dagley  y.  Toiferry. 
Besides^  in  the  case  before  Jjcxd  Hardtoiehey  the  executor  was 
naisled  by  the  testator's  own  directions  in  his  will  to  pay  the 
legacies  within  a  certain  time,  a  circumstance  observed  by  Lord 
AhHxnJey  to  be  entitled  to  consideration  in  the  judgment  (/). 

The  case  alluded  to  is  PMKps  v.  Pagety  of  which  we  have  not 
any  account  except  in  the  report  of  Mr.  Atkyns  (m).  There  the 
testatrix  gave  to  each  of  the  three  children  of  Mr.  PhiOips  lOOiL 
and  appointed  the  defendant  executor,  leaving  him  the  bulk  of 
her  estate,  provided  he  paid  the  three  legacies  voithin  a  year  after 
her  death,  pursuant  to  her  will*  In  performance  of  the  condition 
the  defendant  paid  the  legacies  into  the  hands  of  the  infimta, 
wUhm  the  time^  the  eldest  of  them  being  then  sixteen,  the  second 
fovnrteen,  and  the  youngest  nine  years  old,  upon  a  bill  filed  by 
the  children  against  the  executor  for  repayment  of  their  legacies. 
Lord  Harduneke  asked  the  executor's  counsel  if  they  knew  any 
instance  of  payment  of  so  large  a  sum  of  money  into  the  hands 
of  minors^  ever  having  been  allowed  by  the  Court.  He  then 
added,  **  but  in  this  case,  as  the  payment  by  the  executor  to  the 
children  themselves  is  so  fiilly  proved,  and  their  losing  the 
benefit  of  it  is  owing  to  the  negligence  and  insolvency  of  the 


(0  3  Bro.  C.  C.  98.  (m)  2  Atk.  8Q, 
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ntyment,  &e.   father^  I  will  not  strain  the  rules  of  the  Court  to  make  an 
to  whom.       executor  pay  it  over  again^  especioBy  as  he  made  the  faymad  te 


scone  a  forfeiturey  it  being  an  express  condMon  of  his  taking  under 
the  will,  that  he  should  discharge  the  legacies  toithin  a  year  after 
the  testatrix's  death."    Notwithstanding  the  specialty,  his  Lord- 
ship on  the  following  day  observed,  that  upon  looking  into  the 
cases  he  found  the  present  a  very  doubtful  pointy  and  unless  the 
defendant  would  agree  to  give  the  plaint^  someUdngy  he  would 
not  determine  it  without  taking  time  for  consideradon ;   a  re* 
commendation  which  {HX)duced  a  compromise,  and  was  not  a 
little  significant  to  the  executor  of  what  would  have  been  the 
ultimate  decision  of  the  Court 
Payment  into        Such  being  the  rule  of  law  in  regard  to  the  invalidity  of  pay- 
fani^le^y,    ments  made  to  or  for  infants,  of  legacies  given  directly  to  them; 
under  lUt.  36    executors  who  were  desirous  of  being  discharged  firom  their 
oflSoe,  after  having  p^ormed  all  their  other  duties,  were  under 
the  neceadty  of  procuring  bills  to  be  filed  against  th«n  by  the 
l^atees  to  enable  them  to  dispose  of  those  particular  Iq^acies 
under  the  direction  and  indemnity  of  a  Court  of  Equity.    But 
opportunity  of  avoiding  this  inconvenience  and  expense  appean 
to  have  been  provided  by  stat  36  Geo.  3,  c.  52,  s.  31,  by  whidi 
it  is  declared,  that  an  executor  may  pay  the  legacy  of  an  infimt 
into  the  Court  of  Chancery,  after  deducting  the  duty^  widumt 
suit,  and  when  the  legatee  attains  the  age  of  twen^-one,  he  may 
petition  for  it    It  seems,  therefore,  that  in  instances  where  tbk 
summary  mode  can  be  adopted,  if  a  legatee  unnecessarily  com- 
mence a  suit  to  have  his  legacy  secured,  the  casts,  as  heretofim, 
will  not  be  allowed  out  of  the  testator's  general  assets,  to  the 
prejudice  of  the  residuaiy  legatee. 

In  Whopiam  v.  Wmgfield  (n),  a  legacy  was  given  to  an  in&nt 
who,  with  her  husband,  when  she  was  within  a  few  months  of 
twenty-one,  instituted  a  suit  to  have  the  money  secured.  Asseta 
were  admitted,  and  the  usual  decree  made  that  the  lega^  abould 
be  paid  into  Court,  with  co9tSy  out  of  the  general  estate.  Hie 
residuaiy  legatee  complained  of  the  hardship  to  fix  the  costa 
upon  him,  when,  if  the  plaintiffit  had  waited  for  a  few  mooths^ 
they  might  have  received  the  legacy  without  a  bill ;  and  Lonl 
Ahaviky  said,  that  in  such  a  case  he  would  not  in  future  give  the 
costs,  for  suice  the  late  Legacy  Act,  the  executor  had  notbzng 
to  do  but  to  pay  the  money  into  Court,  and  then  he  had  done, 
and  the  infimt,  when  of  age,  might  petition  for  it 


(n)  4  Yes.  630. 
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We  may  here  remark,  that  i^*  by  the  fisdse  representations  of  Payqtenty&o. 
the  infimt,  or  the  parents  of  the  mfent,  that  he  has  attamed     ^^  ^''**"' 
twenty-one,  the  executor  is  induced  to  pay  over  a  legacy  to  the 
infiint,  it  would  seem  that  the  executor  will  be  dischaq^  (p). 

It  is  a  consequence  from  the-  rule  we  have  been  considering,  Adfanoementt 
that  testators  ought  not  only  to  bequeath  to  trustees  legacies  cl^^by  ex- 
intended  for  minors,  to  whom  the  money  may  be  safely  paid,  but  ecaton  for 
to  grant  ^fixed  allowances  for  their  support  and  education  during  &c.  of  in&nt 
in&ncy,  and  to  give  authority  to  the  trustees  to  apply  certain  legatees, 
proportions  of  the  capitals  for  the  preferment  of  the  minors  in  the 
world,  when  such  objects  are  intended  to  be  provided  for. 
Because  since,  as  we  have  seen,  an  executor  cannot,  without 
personal  risk,  pay  the  whole  or  any  part  of  a  legacy  directly 
bequeathed  to  an  infant,  either  to  the  child  or  to  any  person  for 
his  use;  neither  can  he  with  safety  apply  any  part  of  the  interest 
or  principal  for  the  minor's  maintenance  or  preferment  without 
the  direction  of  a  Court  of  Equity,  unless  he  be  expressly  autho- 
rised to  do  so,  and  the  proportions  are  ascertdned  by  the  testator. 
Indeed,  if  maintenance  be  directed  generally,  without  saying  how 
much,  the  vncertamttf  of  amount  will  render  an  application  to 
a  Court  of  Equity  necessary  (oo).     But  as  executors  or  trustees 
are  sometimes  desirous  of  undertaking  personal  responsibili^  to 
save  expense  to  the  estate,  it  may  be  useful  to  observe  that  they 
can  only  be  justified  in  applying  to  maintenance  the  interest  of 
the  fimd,  and  by  no  meang  any  portion  of  the  principal  without 
the  authority  of  the  testator.   For  the  Court  has  never  permitted 
executors  or  trustees  to  break  in  upon  capital  of  their  own 
accord.    It  has  never,  as  is  presumed,  sanctioned  such  conduct 
in  them.     Barely  has  the  Court  applied  part  of  capital  for  num* 
tenanccy  though  frequently  for  the  advancement  of  the  child  (p). 
But  whatever  the  Court  m^kt  do  under  particular  circumstances,  it 
vrill  not,  in  this  instance,  sanction  an  executor  or  trustee  in  doing 
die  same.     The  principle  is  this:  <<  It  is  better  that. an  individual 
should  suffer  a  hardship  than  that  the  general  rule  should  be 


(o)  Overton  v.  Banittery  3  Hare,  for  their  muntenance  and  advance- 

503.  ment,  ex  parte  Myerecough^  1  Jac  & 

(oo)  11   Geo.  i,  and  1  Wm.  4,  Wal.  151 ;  In  re  Engkmdy  1  Bun. 

o.  65,  8.  82.  &  Mjl.  499;  exports  Swifts Ib.575 \ 

(p)   In  the  following  cases  the  ex  parte  Chaniber»^J\>.  6>7'J  \  dajfY, 

Court  of  Chancery  upon  application  Peamngton^  S  Sim.  859 ;  Bridge  t. 

bj  petition  on  behalf  of  infanta,  or-  Broum^  2  Yo.  &  Coll.  (C),  181 ; 

dered  part  of  the  capital  of  tnist  Fentknan  v.  JPenlteni,  18  Sim.  171. 
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Bifn0iit»&c  infringed  in  a  point  which  would  eodaDgar  the  inteiestB  of  d 
towhom,  children  (y>"  Thiw  ftr  as  to  capital  But  when  the  questioD 
arises  upon  application  by  an  executor  or  trustee  of  part  of  the 
interett,  for  the  support  of  an  in&nt-legatee,  without  the  autho- 
rity of  the  testator,  it  would  seem  that,  if  he  did  no  moie  than 
what  the  Court  would  have  directed  if  it  had  been  resorted  to  in 
the  first  instance,  his  act  would  be  supported.  Lord  Ahmlef 
expressed  himself  on  this  subject  to  the  following  eifect:  ^  The 
principle  has  been  established  since  Andrews  ▼•  Partmgbm  (r), 
that  if  an  executor  do  without  application  what  the  Court  wuidd 
have  approved,  he  shall  not  be  called  to  account  and  forced  to 
undo  that  merely  because  it  was  done  without  application  (i). 
After  these  preliminaiy  remarks,  we  shall  proceed  to  ccmsider  the 


In  Davies  v.  Austen  (t),  a  legacy  of  500£  was  directed  to  be 
paid  to  fF>  Green  at  the  age  of  twenty«one,  with  legal  interest 
in  the  meantime.  The  legatee  had  no  other  immediate  provisioD 
but  the  above  sum,  and  the  following  expenditure  was  made  fir 
him  during  his  minority;  while  his  fotfaer  was  living,  interest 
was  paid  to  him  for  the  maintenance  of  his  son,  the  fother  not 
being  of  ability  to  discharge  that  obligation.  After  his  dettfa, 
the  payment  was  continued  to  the  mother  of  the  legatee  until  her 
second  marriage,  and  from  that  time  to  Mr.  Jones,  her  second 
husband.  Those  payments  were  not  disputed.  But  Mr.  Jhw, 
after  placing  the  legatee  in  the  service  of  an  EngUsh  8e»-captain, 
with  the  consent  of  one  of  the  executors,  paid  die  captain  lOOl 
for  the  discharge  of  the  legatee.  After  this,  Mr.  Jones,  widi  Ae 
like  consent,  placed  his  son-in-law  at  a  military  academy,  the 
expenses  of  which  amounted  to  another  lOOiL ;  and  in  condosion 
Mr.  Jones  fitted  him  out  and  sent  him  to  India,  in  the  serrioe  of 
the  East  India  Company;  the  expenses  attending  which  were 
200il  The  total  amount  of  payments  for  the  maintenance  snd 
advancement  of  the  legatee  amounted  to  6502.  Soon  after  the 
legatee  arrived  in  India,  he  attained  the  age  of  tweuQr-one,  and 
sold  and  assigned  his  legacy  to  the  pliuntiff,  who  sought  to 
recover  it  firom  the  executors,  who  contended  that  die  whole 
legacy,  principal  and  interest,  had  been  properiy  applied  for  the 


iq)  6  Yes.  474.  of  the  snbjeet  of  allowing  imerat 

(r)  8  Bro.  C.  C.  60.  legacies  to  infantt  by  way  oi 

(s)  4  Vei.  369.     The  reader  is  tenanoe. 

referred  to  Chap.  XX.,  aeet  iv.  to         (Q  Ibid.  178. 

vm.  induaiTe,  for  a  full  discoanon 
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mainteDance  and  advancement  of  the  legatee ;  bat  the  purchasers  Payment,  &«. 
insisted  that  no  payments  should  be  allowed,  except  of  so  much  to  whom. 
intere$t  as  had  been  applied  for  the  support  or  provision  of  the 
legatee ;  and  Ix>rd  Thurhw  said,  he  was  not  satisfied  that  the 
advancements  which  had  been  made  were  for  necessaries.  In 
particular  he  thought  the  10021  to  the  EngUsk  captain  was  too 
much.  He  therefore  ordered  the  whok  legacy  to  be  paid,  with 
inters  firom  the  time  when  the  legatee  attained  twenty-one. 

The  last  is  a  clear  authority  against  the  power  of  trustees  or 
executors  to  apply  the  capital  of  legacies,  given  to  in&nts  for 
their  maintenance  or  advancement;  there  they  were  neither 
allowed  the  expenses  of  the  legatee's  outfit  to  Indiay  nor  of  his 
previous  education  at  home,  so  &r  as  the  payments  exceeded  the 
interest  of  the  legacy,  for  the  whole  capital  was  ordered  to  be  paid 
to  the  purchaser. 

The  case  that  followed  was  Lee  v.  Brown  (tt),  determined  by 
Lord  Ahankyy  in  which  the  testatrix  gave  to  her  brothers  and 
executors,  fFtlSani  and  Edtoard  Broumy  lOOiL  in  trust  to  apply 
the  interest  for  the  maintenance  and  education  of  her  great 
nephew  John  Lee  during  his  minority,  and  to  transfer  to  him  the 
capital  at  twenty-one,  with  a  limitation  over  upon  his  death 
under  that  age.  The  executors  applied  more  than  the  interest 
of  the  legacy  in  maintaining  and  educating  John  Lee,  They 
also  paid  a  fee  of  one  hundred  guineas  on  placing  him  as  an 
apprentice  with  a  druggist  WiUiam  Broum^  the  executor  left  him 
a  legacy  of  20021  to  be  paid  at  the  age  of  twenty-two,  appointing 
bis  co-executor  Edward  Brawn  his  own  executor.  John  Lee  duly 
authorised  a  Mr.  Orchard  to  receive  the  20021  for  him,  and  all 
other  monies  and  effects  due  to  him.  Orchard  applied  to  Edward 
Brawn  for  the  last  l^acy  in  the  y^ar  1787,  which  he  received 
and  gave  a  discharge.  Not  any  demand  was  made  rax  notice 
taken  of  the  preceding  legacy  of  lOOZ.  nor  any  claim  made  for  it  till 
1797,  when  Xm  commenced  the  suit.  In  defence  to  which  JBtftoonf 
Brawn  insbted,  that  by  the  advancements  for  the  benefit  of  the 
legatee  during  minority,  the  100/.  was  fully  and  properly  paid. 
But  Lord  Abanhy  was  of  the  contrary  opinion,  upon  the  prin- 
ciple, that  the  executors  had  no  power  to  apply  more  for  the 
maintenance  of  the  l^atee,  tiian  the  interest  of  his  legacy.  That 
they  were  not  at  liberty  under  the  tnut  reposed  in  them  to 
advance  any  part  of  the  capital,  altiiough  it  would  have  been  ever 
so  much  for  his  advantage.    His  Honor  was  also  of  opinion, 

(h)  4- Yes.  a02,  et  vide  post. 


886  Of  the  Payment  of  Legacies.       [Ch.  dt. 

Payment,  &e.   that  there  was  no  confirmation  by  Lee  (^  the  advancementBy  nor 

^  ^^^'°'      satis&ction  of  the  bequest  by  the  subsequent  legacy  of  200L  and 

notwithstanding  an  acquiescence  of  ten  yean,  he  ordered  payment 

of  the  lOOL  with  interest  from  the  filing  of  tbe  bill  at  4L  per  eemtf 

but  without  costs. 

Upon  the  principle  of  the  preceding  aothoritieSy  Sfar  Wi  Ortmt 

determined  the  case  of  Walker  v.  fFetherett(v).    It  appeared  that 

infant  children  were  entitled  to  portions  of  dOOL  each  under  die 

will  of  their  father,  and  that  their  mother  married  one  of  the 

ezecutorSy  who  claimed,  and  was  allowed  by  the  Master  sums  of 

money  expended  in  the  maintenance,  education  and  preferment 

of  the  children,  which  far  exceeded  the  interest  of  their  reqpectiTe 

fortunes.    Whether  such  payments  ought  to  be  allowed  was  tiie 

simple  question,  there  being  no  particular  circumstance  in  tiie 

case:   and  Sir  TF.  Grant  was  of  opinion,  that  the  a{^Ctttioii 

of  capital  could  not  be  allowed  upon  prindples  of  general 

convenience. 

Ajtoconfir-         The  cases  which  have  been  mentioned  were  considered  as 

iT^tee  wLen^    bearing  grievously  upon  executors,  but  a  particular  hardship  was 

of  age.  endured  for  the  sake  of  the  general  good.    If,  however,  a  Court 

of  Equity  can  discover  a  dear  act  of  the  legatee,  when  of  age, 
confirmatory  of  the  application  of  his  legacy  by  the  executors 
for  his  benefit  during  minority,  it  will  hold  him  to  be  estopped 
from  claiming  a  repayment  Hence  if  a  legatee,  after  attaining 
twenty-one,  with  a  knowledge  of  his  rights  and  upon  full  con- 
sideration of  all  that  had  been  done  for  him  during  infimcy,  admUf 
by  any  act,  that  the  advancements  made  for  him  while  a  minor 
had  been  for  his  advantage,  and  that  he  approved  of  diem  and 
was  willing  that  they  should  be  established,  he  will  not  afterwards 
be  permitted  to  dispute  their  propria^.  But  the  intention  to 
confirm  the  transactions  must  not  be  equivocal,  as  a  person  is 
not  allowed  to  surrender  a  right  except  his  intent  to  do  so  be 
manifest  We  have  accordingly  seen  in  Lee  v.  Brown  (w\  that 
neither  the  receipt  of  the  subsequent  legacy  under  the  circum- 
stances before  stated,  nor  an  acquiescence  for  ten  years^  woe 
considered  sufficient  to  preclude  tiie  legatee  from  disputing  die 
proper  application  of  the  legacy  given  him  by  the  will  of  his  great 
aunt :  and  in  Dagley  v.  Tolferry  (ar),  when  it  appeared  that  the 
father  had  been  paid  his  child's  legacy,  an  acquiescence  by  the 
child  tor  fifteen  years  did  not  extinguish  his  right  to  call  upon  the 
executors  for  repayment 

(v)  6  Ve«.  473..  (w)  AsU,  p.  8S5.  (*)  Ajde,  p.  SSO. 
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When  the  direction  to  the  executor  is  not  to  pay  the  legacy   Payment,  &o. 
to  the  child,  but  the  bequest  is  made  to  a  trustee  for  him,  the      *°^^°°^ 
executor  will  be  justilGied  in  delivering  the  money  to  the  person  Jf?^/**  * 
so  appointed.     Hende,  if  the  testator  order  the  sum  to  be  paid  infant  may  be 
to  the  father^  he  will  be  a  trustee  for  his  child,  and  endded  to  J^Srtw  •***^ 
reoeive  die  money,  and  his  receipt  will  be  a  good  discharge  to  the  ^  father  will  be 

executors.  coMidered 

socb* 

Thus  in  Cooper  v.  ThomUm  (y),  the  bequest  was  of  lOOL  **  to 
Thomas  Cooper^  to  be  equally  divided  between  himself  and  his 
faouly."  The  l^;acy  was  paid  to  Thomas  by  one  of  the  executors, 
and  the  only  question  was,  whether  the  payment  was  good 
against  the  claims  of  the  infant  children?  and  Lord  Alvatdey 
decreed  in  the  affirmative,  on  the  principle,  that  the  bequest  was 
to  the  &dier,  in  trust  to  be  divided  by  Mm  between  himself  and 
family.  His  Lordship  pat  these  cases,  ^^If  a  man  give  a  legacy 
to  the  senior  Six  Clerk,  to  be  divided  among  himself  and  the 
other  six  clerks,  I  think  it  should  be  paid  to  the  senior,  and 
the  executors  not  to  be  put  to  inquire  who  were  the  other  six 
darks :  and  that,  if  this  had  been  a  bequest  of  goods  to  u^.  to  b^ 
divided  between  himself  and  &mily,  4-  with  the  assent  of  the 
executor,  might  bring  trover  for  the  goods." 

So  in  Robinson  v.  TickeU  (z%  the  testatrix  bequeathed  to  her 
niece  Mrs.  Robinson  2,000Z.  reduced  annuities  in  these  words, 
^  to  M.  Robinson  for  her  and  her  childrens'  use."  The  suit  was 
instituted  by  Mrs.  Robinson  and  her  husband,  for  a  transfer  of  the 
iund,  which  Sir  W.  Grant,  M.  B.,  ordered,  referring  to  the  last 


But  in  cases  similar  to  die  preceding  it  would  seem  to  be  a 
matter  of  discretion  with  the  trustees,  and  that  they  would  not  be 
justified  in  paying  the  legacy  to  the  parent  if  there  were  danger 
of  its  being  misapplied  (a). 

We  proceed  to  connder  in  the  next  place, 

B. — To  whom  are  to  be  paid  legacies  given  to  married  women.  Payment  to  a 
When  bequests  are  made  to  the  separate  use  of  married  ?2["*^i''®'^ 
women,  they  alone  can  give  a  good  discharge  for  them.    Their  legacy  is  gtren 
husbands  have  no  interest  in  the  funds,  dierefolre  their  con-  ^^f  wp"*** 
currence  is  unnecessary  (b).    But  when  die  gifts  are  to  married 

(y)  3  Bro.  C.  C.  9A,  affirmed  on  (h)  Norrisy.Hendngtoay^  1  Ha^g. 
appeal  bj  Lord  ThurlmD^  Ibid.  1S6.       (Arches)  4 ;  HdUowa^  v.  Clarkiomy 

(z)  S  Yes.  142.  2  Hare,  521. 

(a)  Abraham  v.  HoldtmeM^  6  Jar. 
290. 
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women  generaUj,  the  money  ought  to  be  paid  to  their  hmbands; 
for  the  law  will  not  allow  a  married  woman  either,  to  receiTe  or 
pay  money,  witibout  the  coneurrence  of  her  hmband;  so  diat, 
unless  she  act  as  his  agent  with  due  auUiority  {c),  and  the  legacy 
is  paid  to  her  in  that  character,  payment  of  it  to'  her  alooe  is  void 
against  him,  and  he  may  recover  it  against  the  executors  {d)i 
notwithstanding  she  is  diYoroed  a  merud  et  iharo  (e). 

But  if  the  husband  have  not  made  any  provision  for  his  wife, 
the  executors  may  decline  to  pay -the  legacy,  until  he  conaent  to 
make  a  suitable  provision  for  her,  as  the  Court  of  Chancery, 
upon  the  bill  of  the  husband  for  tibe  money  would  refiise  to 
order  payment  to  him,  unless  he  consented  to  a  reascmaUe 
setdement  out  of  it  uppn  the  legatee.  The  Court  is  in  the 
constant  habit  of  acting  in  this  manner;  therefore  one  authori^ 
upon  the  subject  shall  suffice. 

In  Brown  v.  EUcn  (/),  the  plaintiflP  married  a  young  lady  who 
was  entitled  to  a  l^acy  payable  on  her  marriage.  The 
demanded  the  money,  which  the  executor  refused  to  pay,  unl 
the  husband  would  make  some  setdement  or  provinon  upon  his 
wife.  The  plaintiff  refused  to  do  so*,  and  commenced  the  suit  to 
recover  the  legacy.  The  Master  of  the  Bolls  decreed,  that  the 
plaintiff  should  lay  proposals  before  a  Master  for  a  setdement, 
and  pay  the  costs  of  the  suit :  from  this  decree  he  appealed  to 
Lord  King^  C,  who  confirmed  the  decree,  except  as  to  cosU^ 
which  he  thought  ought  not  to  be  paid  by  a  man,  merely  because 
he  insisted  upon  a  right  which  the  law  gave  him. 

His  Lordship's  sentiments  upon  Courts  of  Equity  abridging 
that  right,  were  expressed  to  the  following  effect:  *'I  found  it  to 
be  the  practice  at  my  coming  into  this  Court,  to  enforce  the 
husband,  before  he  recovers  his  wife's,  pordon  by  the  aid  of 
equity,  to  make  a  setdement;  and  as  such  practice  has  jo  lorng 
obtained,  I  shall  not  at  this  time  take  upon  me  to  alter  it,  although 
it  seems  to  break  in  upon  the  lyal  title,  which  the  husband  'has 
to  his  wife's  personal  estate.  This  method,  however,  intended 
originally  as  a  cautionary  provision  in  fovour  of  the  wifis,  has 
sometimes  proved  inconvenient;  yet  custom  and  long  usage  have 
sufficientiy  established  it" 

But  when  the  wife  has  eloped  from  her  husband,  and  cohabitB 


(c)  Palm.  206 ;  2  Freem.  ITS. 
(0   Palmer  v.   TWoor,   1  Vcm. 
26K 

(e)  Stephens  v.  Totly,  Cro.  Eli«. 


908;  1  BolL  Ab.  S48;  S  Ili.901; 
Bac  Abr.  title  Legacies  (K.) 
(/)  8  P.  Wmi.  d02. 
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witk  another  man,  tbe  executor  may  refuse  payment  of  her  Vvfma^Ao. 

legacy  to  her  husband,  without  the  direction  of  a  Court*  of     ^  ^ho»* 

Equity:  first,  because,  in  such  a  cas^  the  Court  will  not  make 

any  provision  for  such  a  woman,  while  she  continues  in  that 

state  of  life;  for  the  effect  of  the  provision  would  be  to  enable 

her  to  continue  the  same  criminal  intercourse:  and  secondly, 

it  will  not  order  any  part  of  the  money  to  be  paid  to  her  husband, 

as  he  neither  supports  her,  nor  can  claim  any  portion  of  the 

fund  until  he  make  provision  for  her,  which  the  Court  will  not 

direct  in  this  instance.    It  seems,  that  all  it  could  do  would  be, 

to  order  the  legacy  to  be  paid  into  Court  (g). 

Yet  where  not  any  criminality  attaches  to  the  wife,  but,  while  Omtrit,  if  ••. 
she  is  living  apart  fit)m  her  husband  under  a  deed  of  separation,  SS*ha«bandL 
a  legacy  is  given  to  her,  as  the  Court  will  interpose  in  her  behalf 
for  a  provision,  and  the  husband  is  entitled  to  the  money  upon 
making  it  (A),  the  executor  may  insist  upon  a  settlement  on  the 
wife,  as  a  condition  preceding  his  paying  the  legacy  to  the 
husband. 

It  seems,  that  if  the  feme-l^atee  be  the  subject  of  a  fardgn  vHiere  the  wife 
state,  by  the  law  of  which  her  husband  would  be  entitled  to  » a  foreigner. 
receive  the  whole  of  her  property,  without  making  any  provision 
for  her,  the  Court  will  order  the  fund  to  be  pai3  to  her  husband, 
without  requiring  him  to  make  any  settlement  (t). 

The  Court,  in  making  a  provision  for  the  wife,  always  includes  wife*^  power 
the  children  of  the  marriiure.     But  whether  the  husband  shall  ^Jf*^  ^® 

^  Betuement; 

make  any  such  provision,  before  he  receives  the  legacy,  solely 

depends  upon  the  wife.   For  if  she,  not  being  a  minor  (;),  at  any 

time  before  the  business  is  completed,  appear,  in  Court,  and 

consent  that  her  husband  shall  have  the  whoU  of  the  legacy,  it 

will  be  so  altered  ^lat,  although  the  children  be  thereby  disap-  her  ohildren't  * 

pointed  (A),  yet,  if  after  an  order  made  for  the  husband  to  lay  ^^v 

proposals  before  a  Master  for  a  settlement,  the  wife  die  without 

waiving  it,  her  children  will  be  entitled  to  prosecute  the  order. 


(sr)  See  BdO.  v.  Mon^omery^  4 
Bro.  C.  C.3d9 ;  2  Yes.  jun.  191,  S.C; 
Carr  t.  Sadabrooke,  4  Yes.  146; 
Law  of  Husband  and  Wife,  1  yol. 
c  7,  where  this  subject  is  more  par- 
ticularly considered. 

(A)  March  v.  H$ad,  3  Atk.  720, 
and  Law  of  Husband  and  Wife, 
2  vol  ch.  22;  Eedes  v.  Eedes,  11 


Sim.  569. 

(i)  Vide  CampbeU  v.  French^  3 
Yes.  323 ;  1  Anstr.  63. 

CO  iShiMs  V.  iSbf^snem,  2  Beav.  496 ; 
Abraham  v.  Newannbe^  12  Sim.  566. 

(A)  See  Law  of  Husband  and 
Wife,  ch*.  7,  for  further  particulars, 
and  see  Pad^  v.  Packer^  1  CoL  92. 
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payment,  &c. 
towlwiB. 


and  obtain  a  provision  (/) :  for  the  question  whether  the 
can  after  the  death  of  their  mother,  iosbt  upon  her  equi^  to  a 
settlement,  depends  not  upon  the  inquiry  whether  the  mother, 
but  whether  the  husband  was  bound  (m).  The  wife's  equity  to 
a  settlement,  it  seems  does  not  attach  upon  the  filing  of  a  bill;  if 
therefore  the  wife  dies  without  making  any  daim  to  a  settlement 
out  of  a  legacy,  her  children  after  her  death  have  no  right  to 
one  (n).' 

The  equily  of  the  wife  to  oblige  her  husband  to  make  a 
suitable  provision  for  herself  and  children,  in  consideration  of  her^ 
fortune,  in  instances  where  he  cannot  obtain  the  whole  or  part  of 
it  without  the  assistance  of  a  Court  of  Equity,  is  obligatory  upon 
all  persons  claiming  generally  firom  or  under  him,  as  ezecoton^ 
assignees  in  bankruptcy  or  insolvency,  or  assignees  by  deed  in 
trust  to  pay  debts*  So  that,  if  the  husband  become  a  bankrupt 
or  take  advantage  of  the  insolvent  acts,  or  assign  his  proper^  to 
trustees  for  the  benefit  of  his  creditors,  including  the  interest  of 
his  wife,  they  will  be  obliged  to  make  provision  for  her  and 
her  children,  before  they  be  permitted  to  receive  it,  whether 
the  l^acy  be  absolute  or  for  Kfe  only  (o). 

The  subject  of  the  amount  of  the  wife's  legacy  whidi  the  Court 
will  settle,  was  discussed  in  the  cases  cited  in  the  note  (p)^ 

Whether  a  particular  assignee  by  purchase  fix>m  the  hudjand, 
of  the  wife's  legacy  be  liable  to  her  equity  for  a  settlement  has 
been  a  question  of  considerable  doubt,  and  great  men  have  enter- 
tained contrary  opinions  on  the  subject  It  seems  however  to  be 
the'  better  opinion  that  such  an  asngnee  will  not  be  allowed  to 
take  the  wife's  equUabk  property,  without  making  a  provisbn  far 
her;  as  a  contrary  adjudication  would  enable  the  husband  lo 
defeat  at  all  times  the  care  and  caution  of  the  Court,  by  his 
taking  up  money  of  a  third  person  and  assigning  the  legaey  in 
payment  (y> 


(/)  Ibid,  where  the  wife*8  consent 
will  and  will  not  be  effectual,  see 
Law  of  Husband  and  Wife,  1  vol. 
ch.  6,  p.  248  to  255,  and  toI.  2, 
ch.  20,  p.  210,  &c. 

(m)  Lbyd  r.  Mason,  5  Hare,  149. 

(n)  De  La  Oarde  t.  Lampriere, 
6  Beay.  344. 

(p)  6  Madd.  15$,  and  see  Husband 
and  Wife,  1  vol.  ch.  7,  p.  266 ;  Pryor 
T.  Hm,  4  Bro.  C.  C.  139,  and  Bnrdon 
V.  Draii,  2  Yea.  jun.  607 ;  Stm^r. 


Champneys^  6  MyL  &  C.  97 ;  Hamm 
V.  Keating,  4  Hare,  1. 

(/))  CoMter  Y.  Coffer,  9  Sim.  597 ; 
Brett  Y.  OreemoeUj  3  Yo.  &  CoD. 
(E.),  230,  and  Gardner  y.  MamkoM^ 
9  Jur.  958 ;  Napier  v.  Napier,  1  Dr. 
&  W.  407. 

(q)  Husband  and  WiS^  di.  7, 
p.  266,  &C.,  and  JStdkbmj  y.  AsMfeBp 
1  Eden,  370,  taidSanaomY.  Keatinff 
4  Hare,  1. 
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It  has  been  genenlly  understood  that  this  rale  of  the  Court  pkjmait,  fte. 
extended  to  cases,  as  well  where  the  wife  was  only  entitled  to  ^^^<'"* 
a  life  estate  in  the  fund,  as  where  the  bequest  to  her  was  abtobUe, 
But  there  is  a  modem  determination  marking  a  distinction 
between  the  two  instanoea  It  was  decided  that  if  the  dividends 
of  stock  be  bequeathed  to  a  mamed  woman  for  life,  her  husband 
may  sell  it,  and  the  purchaser  is  under  no  obligation  to  make  a 
provision  out  of  it  for  the  wife  and  children. 

The  case  alluded  to  is  Ettioit  ▼.  CcrdeU  (r),  in  which  the  tea-  sauMy,  Cor^^ 
tator  bequeathed  to  his  niece,  Mrs.  EUiotty  the  dividends  of  certain  ^^ 
imperial  annuities  for  life.  She  had  infiuit  children  unprovided 
for,  and  the  dividends  of  the  imperial  annuities  were  sold  by  her 
husband  to  the  defendant,  and  were  assigned  by  her  and  her 
husband  to  a  trustee  for  the  defendant  The  question  was,  whcf- 
ther  Mrs.  EWM  was  entitled  to  a  provision  by  tiie  purcha$er  out 
of  the  dividends?  Sir  Mm  Leach^  V.  C,  determined  in  the 
negative.  * 

As  the  last  may  be  considered  an  important  decision,  it  becomes 
necessary  to  ascertain  with  precision  the  weight  of  the  principal 
reason  assigned  in  support  of  the  judgment,  in  order  to  discover 
tile  necessity  for  distinguishing  between  an  interest  for  life,  and 
a  grofls  sum  of  money  bequeathed  to  a  macried  woman,  in  regard 
to  her  tide  to  a  provision  against  the  nendee  df  the  husband ;  for 
it  was  admitted  that,  as  against  the  husband  his  assignees  in 
bankruptcy,  or  under  the  Insolvent  Debtors'  Act,  the  wife  is 
entitled  to  a  settiement. 

The  Vice  Chancellor  said,  that,  where  the  eqvitable  interest 
{^ven  to  the  wife  was  absoltUe,  all  persons  clatming  under  the 
husband  took  his  interest,  subject  to  the  same  equity  witii  whidi 
it  was  aflfected  in  his  possession;  but  where  that  interest'  was  for 
life  only,  tiie  husband  was  entitied  to  enjoy  it  without  making 
any  provision  for  his  wife.  But  it  is  presumed  that  the  latter 
proposition  must  be  received  with  limitation.  For  if  the  bus-, 
band  can  procure  payment  of  the  annual  produce  of  the  fund 
he  has  the  same  right  to  enjoy  it  without  recall,  as  if  it  had  been 
a  grofls  sum  absolutely  given  to  the  wife,  the  receipt  of  which 
he  had  procured  without  suit  But  if  he  be  obliged  to  resort  to 
a  Court  of  Equity  for  payment  of  either,  then  it  ia  considered 
that  the  Court  will  not  assist  him,  previously  to  submission,  to 
make  a  settiement  on  his  wife.  That  this  would  be  the  case,  if 
the  interest  of  the  wife  was  only^br  Ufe  is  not  destitute  of  autho- 

(r)  5  Madd.  149. 
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Tti^nu^  he.  ntj,  88  was  BKJtppoBed  by  his  Honor,  so  that  his  apprehensioiis 
^^^^""^  that  in  determining  in'  fiivonr  of  the  wife,  he  should  not  be  admi- 
nistering the  law  of  the  Conrt,  bat  be  making  a  new  law  (a  juris- 
diction he  disclaimed),  do  not  seem  to  have  been  well  fbonded. 
We  haye  the  authority  of  Lord  Rosslyn  for  the  proposition,  that, 
whether  the  interest  of  the  wife  be  odiy  for  fi/e,  or  be  abmhOef  in 
the  property,  the  huAand  cannot  enforce  in  equity  the  payment 
of  it,  without  first  consenting  to  make  a  settlement;  and  if  sodi 
be  the  rule  as  considered  by  his  Lordship,  then  upon  the  prin- 
ciple admitted  by  his  Honor  in  the  present  case,  die  husband's 
particular  assignee  must  take  the  assignment  of  the  cAose  maofiim, 
subject  to  the  same  equity. 
.  In  BaU  V.  Montgomery  {s\  SftOOL  three  per  cent  annuities  (the 
wife's  property)  were  setded  upon  her  marriage,  but  no  provinon 
was  made  by  the  setdement  for  payment  of  the  dividends  daring 
the  coverture ;  which  on  the  g^und  of  mistake,  the  husband 
sought  to  rectify  by  the  aid  of  a  Court  of  Equity,  and  he  prayed 
that  the  dividends  might  be  declared  to  belong  to  him  during  die 
marriage  in  opposition  to  his  wife,  who  had  eloped  from  him  and 
was  living  in  adultery,  she  claiming  such  dividends  to  her  sepa* 
rate  use  under  an  alleged  prior  agreement  Lord  Ronfyn  refused 
to  correct  the  settlement,  as,  without  an  express  provision,  the 
dividends  were  payable  to  the  husband  during  die  coverture. 
The  question  then  was,  whether,  as  the  husband  who  would  in 
an  ordinary  case  beeatided  to  thc^ dividends,  was  so  in  the  present 
instance?  and  if  entided,  whether  he  ought  to  make  a  provision 
for  his  wife ;  and  it  was  admitted  by  counsel  on  bodi  sides,  that 
where  there  was  not 'any  contract  for  the  husband  to  receive  the 
dividends  of  property  belonging  to  the  wife  during  oovertoie,  the 
husband,  if  he  were  obliged  to  resort  to  equi^  to  compel  their 
payment,  must  submit  to  make  a  provision  for  lus  wife  (f),  bat 
the  counsel  for  the  husband  contended  diere  was  such  a  coutiact 
in  this  instance,  which  was  denied  by  the  Court.  Tx>rd  Roe^pt 
said,  ''  I  can  make  no  distinction  between  this  case  and  that  sf 
a  nrm  of  money  so  giveii,'  that  the  husband  could  not  obtain 
it,  but  by  coming  to  this  Court,  which  is  the  case,  wherever  a 
woman  is  entitled  without  an  appropriation  (u).  The  delinquency 
of  the  woman  is,  in  this  case,  a  reason  for  not  giving  it  to  Aer,and 
I  cannot  give  the  whole  to  the  husband,  on  account  of  her  interest 


(«)  4  Bro.  C.  C.  389 ;  2  Yes.  jun.         (v)  Or  as  in  Vewj,  ''and  it  ii 
196,  5.  C  not  specifieiUy  given  tothebusbaBd.' 

(0  aVei-jiui.  196, 19>. 
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I  must  secure  a  part  for  her,  or  reduce  her  to  beggary.    This  wS[    Pt^yment,  &a 
lead  to  an  agreement  to  make  a  provision  fiwr  hyr.**    Probably,  had      ^o^f^^m. 
the  last  case  been  cited  in  argument,  or  occurred  to  the  Vice 
Chancellor,  his  decision  would  have  been  otherwise  than  what 
it  was.    Therefore^  the  case  of  EKott  ▼.  CordeU  wants  oonfirmar 
tion. 

Lord  Cottenham^  C,  in  Sturgu  ▼•  Champney${a\  observes  upon 
the  case  of  EOiM  v.  CerdeU^  that  though  Sir  John  Leach  thought 
that  the  title  of  a  particular  assignee  of  the  property  of  the  wife 
then  in  dispute,  was  good  against  her  daim  to  maintenance  out 
of  it,  yet  said,  that  if  the  husband  had  been  bankrupt,  the  Court 
would  have  fastened  upon  his  assignee  the  obligation  of  main* 
tttniog  his  wife  out  of  any  property  of  hers;  which  must  assume 
the  case  of  the  assignee's  applying  for  the  assistance  of  the  Court 
to  obtain  the  property. 

In  Sturgit  v.  ChampneySy  the  assignee  of  an  insolvent,  whose  wife 
was  entitled  for  life  to  real  property,  being  obliged  to  come  into 
equity  to  enforce  his  title  to  the  rents  during  the  joint  lives  of  the 
husband  and  wife,  in  consequence  of  the  legal  estate  being  vested 
in  mortgagees,  was  held  by  Lord  CMenham^  C,  (reversing  the 
mnler  of  the  Vice  Chancellor)  bound  to  make  a  proviiiion  for  the 
wife.  In  the  course  of  his  judgment  his  Lordship  observed,  that 
if  the  life  estate  be  attidnable  by  the  husband  or  his  asugnee  at 
law,  the  severity  of  this  law  must  prevail ;  but  if  it  cannot  be 
reached  otherwise  than  by  the  interposition  of  the  Court  of 
Equity,  though  it  followed  the  law,  and  therefore  gave  to  the 
husband  or  his  assignee  the  life  estate  of  the  wife,  yet  it  withheld 
its  assistance  for  that  purpose,  until  it  had  secured  to  the  wife  the 
means  of  subsistence:  it  refused  to  hand  over  to  the  assignee  of 
the  husband,  to  the  exclusion  of  the  wife,  the  income  of  the 
proper^  which  the  law  intended  for  the  maintenance  of  both. 

Li  Vaughan  v.  Buck  (6),  a  married  woman  having  a  life  interest 
in  a  fund,  ^as  living  with  and  was  piuntained  by  her  husband, 
but  out  of  her  own  income  and  in  a  manner  very  inadequate  to 
it;  and  he  was  in  very  embarrassed  circumstances^  and  had  no 
means  of  support  except  his  wife's  income.  Sir  L.  Shadu»tt,Y*  C, 
jefttsed  to  order  a  portion  of  it  to  be  setded  to  her  separate  use, 
observing  that  he  had  no  right  to  interfere  with  the  husband's 
rig^t  to  receive  his  wife's  income  they  were  living  together^  he 
tmtintiiining  her  as  well  as  he  could. 

An  executor  or  trustee  may  pay  the  wife^s  legacy  to  her  hus- 


■        y 


(a)  6  MyL  k  C.  104.  '  (&)  18  Sim.  404. 
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F^mMrt,  &a    band,  which  will  defeat  her  right  to  a  Betdement;  but  if  d)eie 
to  whom.      Y^  ^  gQ^^  pending!  the  executor  or  tmatee  cannot  make  the 
h^^ht^dL      W^^^^  (^X  heciiuse  his  office  is  suspended,  and  the  Court  of 
tetx*9  wife*ft       Chancery  has  become  the  trustee  (d), 

•quity.  rj^  recent  case  of  Adams  ▼.  Lavender  (e%  determined  that  the 

wife  was  entitled  by  survivorship  to  a  legacy  which  devolved 
upon  her  during  the  coverture ;  and  for  recovering  which  a  suit 
had  been  instituted  by  her  husband  in  their  joint  names!,  and 
a  decree  had  been  obtained  during  his  life,  fer  an  aceoimt  merdgy 
and  not  for  the  actual  payment  of  the  money  due.  Alauaidery  C.  &, 
observed,  that  no  case  he  could  find  went  the  length  of  shewing^ 
that  if  the  husband  and  wife  sued  in  their  joint  names,  a  decree 
for  payment  would  have  the  effect  of  barring  her:  under  such 
circumstances,  a  Court  of  Equity  would  follow  the  rule,  at  law. 
But  in  this  instance,  the  decree  had  not  gone  so  fer,  but  only  to 
the  extent  of  an  account  before  the  Deputy  Remembranoer. 

If  the  legacy  be  to  a  married  woman  generally,  and  her  hud)and 
dies  before  the  l^acy  is  paid,  the  widow  will,  under  ordinaiy 
circumstances,  be  entitled  to  teceive  and  to  give  a  valid  diacfaaige 
for  the  legacy. 

By  the  law  of  Scotland  the  husband's  personal  representatives 
would  be  the  proper  parties  to  receive  it. 

But  in  LeeUt  v.  BaUUe  (/),  the  legacy  was  to  a  married  woman, 
who  with  her  husband  were  domiciled  in  SeoibauL  The  husband 
died  before  the  legacy  was  paid:  after  his  death  the  testatoA 
executors,  with  the  knowledge  of  the  donndl  of  the  legatee  and 
her  deceased  husband,  paid  the  lega^  to  the  widow.  In  die 
absedee  of  all  proof  that  the  executore  knew  the  Scotch  law  on 
the  subject,  Sir  K.  Bruce^  Y.  C,  held  the  payment  good. 

Sometimes  legacies  to  married  women  are  directed  to  be  settled, 
or  to  be  settled  on  legatees  upon  their  marriage^  but  the  terms 
of  the  setdement,  if  any  be  required,  must  depend  upon  the 
intention  to  be  collected  from  the  will 

In  Lawg  y.  Laing  (g)  the  gift  was  of  5,00021  stock  to  C  (then 
unmarried)  to  be  paid,  iranrferred  to,  or  setded  tgnm  her  by  hk 
trustees  and  executors,  by  such  instruments  in  writing  as  diey 
should  think  most  proper  upon  her  attaining  twenty-one.     Hie 


(c)  Munx9  V.  Embankt  10  Yes.  ■iidWife,c7,itistiioaght 

90;  MaoauUqf  v.  PhUipi,  4  Yes.  18;  sary  to  enter  Ihrther  into  the  sahjsei 

Daeway.Effie,  12  Yes.  A79.  in  this  place. 

(if)  As  the  rights  of  the  wife  and         (e)  M^Clel.  &  To.  (Ex.)  41. 
diildrai  to  a  settlement  are  fiilly  de-         (/)  2  To.  ft  GoO.  (C.),91. 
tailed  in  toL  1,  of  Boper*s  Husband         (g)  10  Sim.  aiff. 
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testator  died  in  May  1839|  and  in  Jvne  following  C.  married.  Paymmt,  &a 
The  trustees  and  execnton  suggested  that  a  settlement  would  be  ^^^°"' 
proper  upon  her  for  life  for  her  separate  use,  after  her  decease 
upon  her  husband  for  life,  and  after  the  death  of  the  survivor 
upon  her  children*  But  Sir  L,  Shadwelly  V.  C,  held  the  settle- 
ment su^ested  was  not  consistent  with  the  words  of  the  will, 
and  he  saw  no  reason  why  the  fund  should  not  be  setded  upo9 
the  legatee  for  her  separate  use  or  transferred  to  her  on  her  sole 
receipt,  if  she  preferred  it 

In  Young  v.  Macintash  (x)  the  testator  gave  to  his  daughter 
Jane  2,000iL  ''  to  be  settled  on  her  when  she  marries,  or  to  be 
paid  to  her  on  her  attaining  the  age  of  twenty-one  years,  should 
she  die  not  leaving  issue,  the  2,000iL  to  Ml  into  the  residue  of 
my  estate."  At  the  testator's  death  Jane  was  married,  but  under 
age.  Sir  L.  Shadwell,  Y.  C,  held  that  the  testator  contemplated 
the  marriage  of  Jane  during  infancy,  and  meant  that  in  that 
even^  the  legacy  should  be  settled ;  and  (having  regard  to  the 
proviso  should  she  die  not  leaving  issue)  that  the  issue  of  Jane 
should  be  objects  of  the  setdement:  his  Honor  directed  the 
legacy  to  be  setded  on  the  daughter  for  her  separate  use  for  life, 
and  after  her  decease  on  her  children  living  at  her  death ;  and  if 
she  died  without  leaving  a  child,  then  that  it  should  fall  into  the 
residue  of  the  testator's  estate.  His  Honor  observed,  that  there 
was  no  reference  to  any  husband  of  Jane  in  the  direction  to 
settle. 

In  Samuel  Y.  Samuel(y)  the  direction  was  to  setde  the  l^^es 
given  to  the  testator's  daughters  upon  them  for  the  sole  use  of 
themselves  and  their  lawful  issue,  which,  upon  the  petition  of  one 
daughter  who  had  attained  twenty-one.  Sir  L.  ShadtDeU,  Y.  C, 
held  v^as  an  absolute  gift. 

Where  a  legacy  is  given  to  a  married  woman  generally,  nothing 
but  actual  payment  to  the  husband,  or  a  releaee  of  the  legacy  by 
him,  will  be  a  discluurge  as  against  the  wife  surviving. 

Thus  in  Harrison  v.  Andrews  {z\  the  husband  agreed  that  a 
legacy  given  to  his  wife  should  be  a  set*o£P  against  a  sum  of  the 
same  amount  due  on  his  promissory  note  to  the  testator:  the 
husband  and  wife  signed  a  receipt,  but  it  did  not  appear  that  the 
executors  delivered  up  the  note. to  the  husband;  on  whose  death 
Sir  JL  ShadweO,  V.  C,  held  the  wife  entided  to  the  legacy. 


(«)  18  Sim.  446.  (y)  9  Jur.  392.  (e)  18  Sim.  596. 
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PkynMt,  &c.       C. — With  respect  to  the  payment  of  a  legacy  to  a  hmatic. 
^  ^^^*  A  lunatic  is  legally  incapable  of  contracting ;  yet  as  he  may 

Payment  to  hssve  lucid  intervalsy  acts  done  by  him  during  such  interad  of 
sanity  are  binding  (/* ) ;  but  otherwise  his  acts  (except  by  matter 
of  record)  (jg),  are  void  at  law,  and  after  office  found  may  be 
avoided  by  the  King,  by  virtue  of  the  statute  de  pntogaSnA 
regis  (h).    The  King  is  absolutely  entitled  to  the  profits  of  an 

Uiot.  i^at^s  estate,  subject  to  the  maintenance  of  the  idiot  (t) ;  but  with 

respect  to  hmaiics,  he  is  merely  a  trustee,  and,  by  special  wamnt, 
usually  entrusts  the  Chancellor,  as  Keeper  of  the  Great  Seal, 
with  the  care  of  lunatics.  The  Chancellor,  after  office  foond, 
appoints  a  committee  of  the  person  and  estate  of  the  Innatic, 
and,  thus  appointed  by  and  under  the  control  of  the  Chancellor, 
the  committee  is  invested  with  all  powers  necessary  to  the 
dischaige  of  his  office,  as  bailiff  and  receiver  of  the  estate  of  the 
lunatic.  It  is  therefore  his  duty  to  watch  over  the  interests  of 
the  lunatic,  and  to  enforce  his  rights. 

Lmittie.  But  though  void  at  law,  the  acts  of  a  lunatic  may,  under 

circumstances,  be  supported  in  Equity.    It  does  not  appear  that 
the  validity  of  such  acts  depends  upon  the  question,  whedfter 
they  were  or  were  not  done  before  office  found,  but  whether  the 
person  contracting  or  dealing  with  the  lunatic  entered  into  such 
contract  or  dealing  bandjide,  and  without  notice  of  his  imbedfity. 
1^  therefore,  a  legacy  be' paid  by  an  executor  bond  fids  and  vntit- 
out  notice  to  a  lunatic,  who  should  afterwards  be  found  by  an 
inquest  to  have  been  non  compos,  with  lucid  intervals  previoody 
to  the  time  of  payment,  it  should  seem  clearly  that  such  payment 
would  be  supported,  if  the  executor  could  establish  a  ludd  inter- 
val at  the  time  of  payment  (/)•    But  even  if  the  finding,  in  the 
case  supposed,  had  been  that  the  lunatic  was  nan  compos  wHkoui 
lucid  intervals  before  or  at  the  time  of  payment,  it  should  ^ypear, 
that  if  the  executor  could  prove  the  payment  made  bond  fide,  and 
without  notice,  the  Court  would  not  interfere  to  set  aside  the 
payment,  but  leave  the  party  seekii^  the  aid  of  the  Court  to  his 
remedy  (if  any)  at  law  (A). 

I^  however,  a  commission  have  issued,  and  a  oommiltee  be 
appointed,  he  is  the  proper  person  to  receive  and  give  a  dischaige 


(/)  9  Yes.  610.  In  re  FUzgendd,  436. 

(g)  Beverk^B  cms,  4  Coke,  127.  (J)  HaBr.  Warren,  9  Yei.  606. 

(A)  17  Edw.  n.  c  10.  (k)  NMy.  MoHe^,  9  Yes. 471. 
(0  Ibid.  c.  9;  28cho.ftLef.15S9 
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for  a  legacy  due  to  the  lonatic ;  and  it  may  perhtips  be  stated   Paytnent,  &o. 

as  a  general  rule,  that  in  such  case  payment  of  the  legacy  to  the  _    to^^'o"* 

lunatic  is  void,  and  it  may  be  recovered  by  the  committee  from 

the  executor.     I^  in   the  case  last  supposed,  the  inquest  upon 

which  the  commission  was  founded  had  found  the  lunatic  with 

lucid  intervals,  any  subsequent  payment  to  the  lunatic  during  a 

lucid  interval,  could  it  be  established,  would  be  very  hazardous  ; 

since,  until  the  commission  is  superseded,  it  is  prettumed  the 

committee  is  the  only  proper  person  to  receive  the  legacy ;  and 

the  risk  would  be  in  proportion  to  the  difficulty  of  proving  the 

want  of  notice  of  the  lunacy. 

It  is  difficult,  if  not  impossible,  to  lay  down  general  rules  that 
shall  be  applicable  to  every  case,  since  each  must  depend  in  a 
great  measure  upon  its  own  peculiar  circumstances. 

If  a  legacy  be  given  for  the  benefit  of  the  legatee  in  one  way, 
and  on  account  of  his  subsequently  becoming  lunatic  it  cannot 
be  so  applied,  it  may,  it  would  appear,  be  applied  for  his  benefit 
in  another  mode  (/). 

D. — With  respect  to  a  legacy  given  to  a  bankrupt  Bankrupt. 

Where  a  legacy  is  given  to  a  bankrupt,  before  the  signatui^ 
of  the  certificate  by  the  Commissioners  is  allowed  and  confirmed 
by  the  Court  of  Review  (11),  the  legacy  must  be  paid  to  the 
assignees. 

In  Ttidway  v.  Bourne  (m),  a  testatrix  bequeathed  a  legacy  of 
20021  to  one  Coward,  a  bankrupt,  whose  certificate  had,  at  the 
time  of  the  testatrix's  death,  been  signed  by  the  majority  of  his 
creditors  in  number  and  value,  and  also  by  the  commissioners ; 
after  the  bankrupt's  death,  and  before  the  allowance  of  the  certi^ 
ficate,  the  commissioners  assigned  the  legacy  to  an  assignee  for 
the  creditors.  Upon  a  question  referred  to  the  Court  of.  King's 
Bench,  whether  the  legacy  belonged  to  the  bankrupt's  executor 
or  to  his  creditors,  the  Judges  certified,  that  the  legacy  vested  in 
Ae  assignee  for  the  benefit  of  the  bankrupt's  creditors. 

So  a  legacy  bequeathed  to  the  bankrupt,  after  the  fiat,  but 
before  the  certificate,  is  payable  to  the  assignees,  and  the  execu- 
tors cannot  claim  a  right  of  ^t  off'  in  respect  of  a  debt  due  from 
the  bankrupt  (n). 


(0  Per  Sir  W.  Grant,  5  Yes.  463 ;  AnseU,  19  Yes.  208. 

see  Barlow  v.  Orantj  1  Yem.  255.  (n)  Cherry  v.  BouUbee,  2  Keen, 

(fi)  5  &  6  Yict  c.  122,  8.  89.  519,  aff.  4  M7L  &  C.  442. 
(m)  2  Burr.  717;  wt^t^wo  ex  parte 

VOL.    L  M  M  Bf 
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Pedaotkmt.        E. — Whea  the  legacy  is  given  to  a  legatee  who  hag  been 
Penon  abroad   abroad  and  n^ot  heard  of  for  a  long  time. 
DOC  heard  of.         Jq  gQ^}^  ^^  \^q  j^gg  Ii^^q  pfiesumed  to  be  dead,  and  the  lefgiej 

paid  to  those  who  would  be  entided  in  that  event:  they  living 
secority  to  pefimd,  in  case  the  legatee  should  retam. 

In  Narrw  ▼•  Narris  (o),  a  legacy  was  given  to  one  of  two 

brothers  who  went  beyond  sea,  and  after  ^/fee  yeais^  ahsenop,  the 

'^     other,  sugg^ting  he  was  dead,  took  out  administration,  and  sued 

.  -\  «  for  the  l^icy,  which  was  decreed,  he  giving  security  to  tefbud 

-"  '  "'  if  the  legatee  should  return.    < 

In  Dixon  v.  Dixon  (p),  a  legatee  having  been  abroad  twenlj- 
ei^t  yean,  and  not  having  been  heard  of  fcnr  twenty-seven  yeai% 
Lord  Ahanky^  M.  R.,  said  he  would  presume  him  to  be  dead. 
^  Again,  in  Mainwaring  v.  Baxter  {q)y  a  party  was  presumed  to 

be  dead  after  an  absence  of  nxteen  years  without  any  tiding?  of 
h». 

In  BaUey  v.  Hammond  (r),  the  same  presumption  was  made 
after  an  absence  oi twenty  years;  but  security  was  taken  there  to 
reftmd  in  case  of  a  claim. 

But  where  the  fiu:t  of  death  is  doubtftil,  and  the  parties  widi 
it,  the  Court  will  direct  an  issue  («). 

At  law,  a  person  who  has  not  been  heard  of  for  seven  years  is 
presumed  to  be  dead,  but  there  is  no  legal  presumption  as  to  the 
time  of  his  death ;  the  fact  of  his  being  alive  during  that  period 
must  be  proved  by  the  party  relying  on  it  (^). 

The  statute  36  Gea  3,  c.  52,  s.  32,  authorizes  the  executor  or 
administrator  to  pay  legacies  given  to  persons  abroad  into  die 
Bank,  with  the  privity  of  the  Accountant  General,  as  in  cases  of 
legacies  {^ven  to  infants. 

6.  As  to  deductions  and  retainer.  « 

Stamp  dotiM,        And  first  deductions  for  duties  under  the  stamp  acts. 
^tTpayabie,      Under  this  head  deductions,  for  legacy  duty  only,  and  die 
!!!i!!!» .   ^       V^^^^tum  of  duty  payable  (u),  would,  in  strictness,  fidl  witfam  the 
limits  of  the  present  work;  but,  as  some  important  distinctioiu 

(o)  Finch.  R.  419.  («)  The  Innits  of  this  work  viD 

(/))  8  Bro.  C.  C.  510.  not  admit  of  a  Terj  detailed  view  of 

(q)  5  Ves.  458*  the  stamp  acts  which  relate  to  the 

(r)  lb.  7,  590;   Rust  ▼.  Baker^  snbjectoflegacieSjbiititwastiMNight 

8  Sim.  443.  an  epitome  of  some  of  the  prineqwl 

(«)  Mason  v,  Masatiy  1  Mer.  308.  enactments  wonld   not    under  ^ 

(0  Doe  T.  Nepeaoj  5  Bar.  &  Adol.  head  be  unacceptable  to  the  iead«r. 

86. 
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hare  arisen  since  the  former  edition,  between   the  liability  to    bednctiow^ 
probate  and  Ugaty  duty  and  the  subjects  have  been  blended.  Stamp  datiesT 
it  has  been  deemed  advisable  to  notice  them  both  in  this  place.      ^^i^^  ^^^ 

It  seems  to  be  now  settled,  after  some  conflict  of  opinion  and 
authority,  that  jrobate  duty  is  payable  in  respect  of  dUch  part 
only  of  the  assets  as  the  executor  can  recover  by  virtue  of  the 
probate;  being  in  £act  that  property,  which,  but  fer  the  will, 
the  ordinary  would  in  early  times  have  been  entitled  to  apply 
in/mw  utu»*  This  rule  was  laid  down  in  Attorney  General  v. 
Hope  {a)f  and  followed  by  Piatt  v.  Bauth  (6),  and  Drake  Vi 
Attorney  General  (c),  overruling  Attorney  General  v*  Staffs  {d)t 
and  Palmer  v.  •  fVhitmore  (e). 

In  Attorney  General  v.  Hopey  the  question  was,  whether  pro' 
bate  duly  was  .payable  in  respect  of  such  parts  of  the  testator's 
assets  as  were  situate  in  America  at  the  testator^s  death:  the 
effects  consisted  partly  of  goods,  book  debts,  and  partly  of  public 
funds  of  the  United  States  and  other  American  stock  to  a  very 
large  amount  The  testator  was  also  possessed  of  considerable 
petsonal  estate  in  England,  where  his  domicil  was.  The  execu«* 
tors  took  out  probate  in  the  proper  Ecdesiastical  Court  in  this 
country ;  and  the  duty  was  paid  for  such  part  of  the  effects  as 
were  in  England,  or  on  the  high  seas  at  the  time  of  his  death ; 
the  whole  of  which  were  collected  and  the  principal  part 
administered  by  the  executors  in  England,  where  they  were  all 
resident  The  House  of  Lords  decided  that  probate  duty  was 
not  payable  upon  the  assets  in  America,  and  upon  the  principle 
above  stated  (/). 

Piatt  V.  South  was  decided  by  the  Court  of  Exchequer  on  a 
case  sent  by  Lord  Langdale,  M.  R.,  upon  the  same  principle,  but 
the  circumstances  of  the  property  were  different  being  exclusively 
in  England,  There  Rameden,  by  will  dated  the  10th  of  March, 
1825,  bequeathed  the  interest  of  the  monies  produced  by  the  sale 
and  conversion  of  his  residuary  real  and  personal  estate  to  his 
daughter  JudUh  Ann  Piatt  for  her  life ;  after  her  death,  subject  to 
certain  payments,  upon  trust  for  such  persons  (excepting  certain 
parties  named)  and  in  such  manner  as  his  daughter,  whether 
coverte  or  sole,  should  by  will  appoint  and  in  default  of  such 
appointment  for  the  next  of  kin  of  the  testator.    The  interest 

(a)  1  Cr.,  M.  k  E.530,  aff.  D.  P.  (^  2  Or.  &  M.  124. 
2  CI.  Fin.  84.  (e)  5  Sim.  178. 

(b)  6  Mee.  &  Wei.  756 ;  8  Bea.  (/)  See  also  Att.  Gen.  ▼.  Dimondi 
267.  1  Cr.  &  J.  856 ;  Peane  v.  Pearge, 

(c)  10  CI.  k  P.  257.  9  Sim.  430. 

M  M  M  « 
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OednetioDi.  was  dolj  paid  to  the  testator^s  daughter  until  her  death  in  S^ 
Stamp  daties.  tember^  1837.  By  will  dated  AprU^  1837,  in  ezerdae  of  the 
*^*i>*e^  ^^'^  power  given  by  her  fisdier's  will,  she  gave  the  fimd  to  varioai 
persons  not  excluded  by  his  will:  one  of  the  qoestionB  wa% 
whether  the  probate  duty  was  payable  on  the  probate  of  the  will 
of  Judith  AnnPlatt^  in  respect  of  the  residnaiy  estate  of  her  &dier. 
The  Court  of  Exchequer  decided  that  probate  duty  was  not 
payable ;  and  in  giving  the  reasons  of  the  Court,  Lonl  Abrnger, 
C.  J.,  observed,  that  their  decision  was  directly  opposed  to  the 
cases  of  Attorney  Crenend  v.  Staj^^j  and  Fabner  v.  fFkUmorey  but 
that  they  rested  their  opinion  on  the  decision  of  Attorney  Geneni 
V.  Hope;  that  although  Mnu  Piatt  had  an  absolute  power  of 
appointment  over  the  fund,  it  was  dear  that  the  ordinary  never 
could  have  a  right  to  interfere  with  it,  neither  could  the  executor 
quA  executor  have  any  title  to  the  property.  It  was  not  within 
the  description  of  the  38th  section  of  the  55  Gto.  3,  c.  184,  'efleds 
of  the  deceased,  for  or  in  respect  of  which  the  probate  was  to  be 
granted.'  The  executor  was  the  party  to  pay  the  duty,  and  the 
only  funds  were  the  goieral  assets;  in  this  case  the  fimd  being 
veiy  large,  and  the  assets  veiy  small,  he  would  never  be  able  to 
prove.  The  probate  would  not  in  the  present  case  give  the 
executor  any  more  right  over  the  fund,  than  if  it  were  in  a 
foreign  country :  his  Lordship  also  observed  that  they  thought 
the  Vice  Chancellor  right  in  his  judgment  of  FatuUett  v.  Fyt- 
mare  (g),  but  they  did  not  concur  in  his  Honor's  reasons  ix 
considering  that  case  distinguishable  from  those  Which  preceded 
it  The  certificate  was  confirmed  by  the  Master  of  the  RoDs  {hy 
In  the  case  of  Fandiest  v.  Fynmare,  the  testator  bequeathed 
the  interest  of  his  residuary  property  to  his  daughter  for  life,  and 
gave  to  her  a  power  to  dispose  of  5,000iL,  part  of  it,  by  h^  will, 
to  such  persons  and  in  such  manner  as  she  should  by  her  will 
think  proper ;  and  his  executors  were  directed  to  pay  the  same 
accordingly.  Sir  Z.  ShadtaeU,  V.  C,  decided  that  probate  duty 
was  not  payable.  That  the  cases  of  Palmer  v.  WkUmore^  and 
Attorney  General  v.  Staff  did  not  apply,  the  powers  in  those 
cases  being  created  by  deed;  in  the  principal  case  the  power  was 
given  by  will  of  the  original  testator,  and  the  appointees  took  as 
if  they  had  been  named  in  his  will  In  this  reason,  as  above 
noticed,  Lord  AUnger^  C.  J.,  in  the  case  of  PlaU  v.  Hautk,  said 
the  Court  of  Exchequer  could  not  concur. 


(g)  6  Sim.  570. 

(A)  3  Bear.  257 ;  aff.  Drake  ▼.  Att.  Gen.  10  CI.  &  Fin.  857. 


Sect,  n.]         Of  the  Payment  of  Legacies.  901 

It  may  now,  therefinre,  be  considered  as  settled,  that  where  by    Dedactions. 
deed  or  will  a  general  power  of  testamentary  appointment  is  stamp  dnties" 
given  over  a  fimd,  probate  duty  is  not  payable  upon  the  principle  ^bat  and  how 
established  by  Attorney  Creneral  v.  Hope,  and  recognised  in  Piatt  ^^ 
V.  Boutk,  BJodDrakeY.  Attorney  General;  so  that  the  cases  Pa/mer 
V.  Wbxtnwrej  Attorney  General  v.  Staff",  and  the  distinction  taken 
by  Sir  JL  ShadweUj  Y*  C,  in  Vandiest  v.  Fynmore,  may  be  con- 
sidered as  overruled 

In  Attorney  General  v.  Dimond  (t),  the  question  was,  whether 
probate  duty  was  payable  on  the  amount  of  the  produce  of  a  sum 
of  French  rentes  belonging  to  a  testator  at  the  time  of  his  death, 
he  being  a  British  subject  domiciled  in  this  country,  and  dying 
there.  The  will  was  proved  in  the  Prerogative  Court  of  Can- 
terbmy.  The  executor  sold  the  rentes,  and  the  produce  was  paid 
into  his  bankers  in  London,  and  subsequently  invested  in  the 
joint  names  of  himself  and  co-trustee  in  the  English  funds,  but 
no  probate  duty  was  paid  on  the  produce  of  the  French  rentes. 
Lord  Lyndhurst,  in  delivering  the  opinion  of  the  Court  of 
Exdiequer  that  the  duty  was  not  payable  thereon,  observed,  that 
it  was  not  the  administration  of  the  assets  that  rendered  the 
probate  duty  payable,  but  their  local  situation  at  the  testator^ 
death. 

But  in  Attorney  Creneral  v.  Bouwens  (u),  Russian,  Danish,  and 
Dutch  bonds  belonging  to  a  British  subject,  and  domiciled  and 
dying  in  this -country,  being  marketable  securities  within  this 
kingdom,  saleable  and  transferable  by  delivery  only,  and  no  act' 
out  of  the  kingdom  being  necessary  to  render  the  transfer  of 
them  vahd,  were  held  to  be  subject  to  probate  duty:  the  cases  of 
Attorney  General  v.  Dimond,  and  Attorney  General  v,  Hope  were 
recognised,  but  the  principal  case  was  distinguishable  for  the 
reasons  above  given. 

In  the  case  of  Ctistance  v.  Bradshaw(J),  Sir  James  Wigram,  share  in  part- 
V.  C,  held  that  the  share  of  a  deceased  partner  in  the  freehold  "®"^*P  '^^ 

,      '-  estate. 

and  copyhold  estates  of  the  partnership  was  not  personal  estate, 
for  the  purpose  of  being  included  in  the  value  or  amount  in 
respect  of  which  probate  duty  is  payable. 

In  Matson  v.  Swift  (jf).  Lord  Langdale,  M.  R.,  held  that  the  Surplus  of  pro. 
surplus  proceeds  arising  from  the  sale  of  estates  conveyed  to  ertatewnveyed 
trustees  for  sale  to  pay  debts,  and  of  which  no  sale  was  made  in  trust  to  pay 
until  after  the  grantor's  death  was  not  liable  to  probate  duty. 

In  that  case  John  Swiji  by  deed  in  1836  conveyed  real  estates 

(0  1  Cr.  &  Jerv.  356.  {j)  4  Hare,  315. 

(t'O  4  Mea.  k  W.  171.  (jj)  S  Beav.  368. 


Stamp  dutioi, 
what  and  how 
payable. 
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Dednctiooi.  tries  oalj.  The  debts  had  been  paid  oat  of  property  in  Etigkad^ 
and  the  residoary  itegatee  required  the  executor  to  transGar  into 
his  name  the  funds  in  those  countries  respectiyely.  It  abo 
appeared  that  the  stock  had  been  transferred  into  the  name  of 
the  executor,  and  fiiat  he  had  dealt  with  and  transferred  the 
dividends  to  the  le^^atees  by  means  of  a  power  of  attorney;  the 
Court  considered  EfigJuk  personal  property  the  penoual  pro- 
perty of  a  person  having  an  English  domicil. 

In  re  Coales  {v\  a  ^ritish  subject  domiciled  in  Englandy  made 
his  will  and  died  in  i^ngland,  and  by  his  will  disposed  of  certain 
government  notes  of  the  East  India  Compcmy  issued  at  Cakutta^ 
the  amount  of  which  was  receivable  only  under  an  Jiufion probate: 
the  testator  appointed  an  English  executor,  who  by  a  power  of 
attorney  authorized  a  person  in  India  to  take  out  administradoQ 
there,  with  the  will  annexed,  under  which  the  amount  was 
received  by  the  administrator  in  Indict^  and  remitted  to  the 
executor  in  England^  who  paid  it  to  the  legatees,  it  was  heU 
that  the  legacy  duty  wa$  payable. 

But  where  a  testator  domiciled  in  India^  makes  his  will  and 
dies  there,  having  appointed  executors  in  India  who  prove  the 
will  in  Indxa^  there  legacy  duty  is  not  payable,  although  the  will 
is  also  proved  by  the  executor  in  England^  who  pays  the  legadei 
in  England.  These  were  the  &cts  of  the  case  of  AUomeg  General 
¥.  CockereU  {w),  which  decided  that  legacy  duty  was  payable; 
but  that  case,  as  also  Attorney  General  v.  Beatsan  (x),  and  Logan 
V.  FatrUe  (y),  has  been  overruled  by  the  case  of  AmM  v. 
Arnold  (z). 

In  Attorney  Genertd  v.  Beatson,  the  testator  was  domiciled  in 
India^  where  administration  with  the  will  annexed  was  taken  oot, 
and  administration  was  also  taken  oat  in  Scotland,  and  the  resi- 
duary legatee  in  Scotland  applied  to  his  own  use  the  surplos 
remitted  by  the  Indian  administrator.  In  Logan  v.  Fatrhe  the 
facts  were  similar,  but  no  administration  was  taken  out  in  England, 
but  a  suit  was  instituted  by  the  legatees  in  England  against  the 
executors  abroad.  In  Arnold  v.  Arnold  (a),  a  testator  possessed 
of  personal  estates  partly  in  England,  but  principally  in  the  Eoit 
Indies,  where  be  wa3  domiciled,  made  his  will  and  died,  be- 
queathed his  property  in  England  to  bis  wife,  and  gave  cooa- 
derable  pecuniary  legacies  to  hb  diildren  and  to  other  persons^ 


(i?)  7  Mee.  &  W.  890, 
(w)  1  Price,  165, 
(x)  7  lb.  560. 


(p)  2  8im.  &  Sta.  2S4. 
(z)  2  Myl.  &  Cr.  256, 
(a)  VH  M^pra* 
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some  of  whom  were  natiyes  of  .fiu&L     One  of  the  executors    Dedncttons. 
proved  the  will  in  Calcutta,  and  having  collected  the  Indian  gtwnp  duties'' 
assets,  and  thereout  paid  the  Indian  debts  and  funeral  expenses,  whit  and  bow 
remitted  the  surplus  to  England  to  the  other  executors,  by  whom  ^^    ^ 
a  prerogative  probate  of  the  will  in  respect  of  the  property  in 
England  had  been  obtained.    A  suit  was  instituted  by  the  tes- 
tator^s  children  against  the  executors  for  administration  of  the 
estate.     The  fund  transmitted  from  India  was  transferred  into 
Court,  and  was  ultimately  ordered  to  be  apportioned  among  the 
legatees.     Lord  Cattenhamy  C,  held  that  legacy  duty  was  not 
payable  in  respect  of  the  funds  remitted  from  India  on  the 
authority  of  the  Attorney  General  v.  Jackson  {b). 

In  the  latter  case  a  testator  bom  in  Scotland^  but  who  resided 
and  died  in  India,  leaving  real  and  personal  properly  there,  but  no 
assets  in  England,  gave  the  whole  of  his  property  equally  between 
his  four  natural  children,  with  benefit  of  survivorship,  subject  to 
legacies  and  annuities.  The  executors  obtained  an  Indian  pro- 
bate, paid  the  debts  and  bequests,  and  converted  the  principal 
part  of  the  estate  into  money,  which  they  sent  to  their  bankers 
in  England,  and  invested  in  the  fiinds  in  their  own  names.  A 
suit  was  instituted  to  determine  the  interests  of  the  residuary 
legatees  and  their  representatives.  The  stock  was  accordingly 
transferred  into  the  name  of  the  Accountant  General  of  the 
Court  of  Chancery,  and  the  Court  made  a  decree  ascertaining 
the  shares  of  the  several  claimants.  The  Court  of  Exchequer 
upon  a  case  sent  by  Lord  Brougham,  C,  gave  their  opinion,  that ' 
neither  the  probate  nor  legacy  duty  were  payable.  In  the  course 
of  the  argument  for  the  Crown,  in  which  Logan  v.  Fairlie,  and 
the  cases  above  cited  were  mentioned.  Lord  Lyndhunt,  C.  R, 
observed,  that  the  institution  of  a  suit  in  Chancery  could  make  no 
difference,  the  Court  of  Chancery  being  the  mere  medium  of 
ascertaining  the  shares,  and  that  the  property  was  as  much  ad- 
ministered by  the  executors  without  as  with  the  aid  of  that  Court. 
Bayley,  fi.,  adverting  to  the  argument  for  the  Crown,  observed 
that,  in  the  case  put  of  appropriation  abroad,  the  payment  of 
duty  would  depend,  not  on  the  person  to  whom  the  legacy  is  to 
be  paid,  but  on  the  executor,  coming  within^  the  jurisdiction,  or 
the  reverse.    The  case  was  affirmed  in  the  House  of  Lords  (c). 

In  the  subsequent  case  of  Ex  parte  Bruce  (cQ,  which  is  the 

(ft)    As   Jackson   ▼.    F&rbes^    in      48 ;  S  Bli.  K.  S.  15. 
2  Croin.  &  Jer.  382,  affirmed,  D.  P. ;  (c)  2  CI.  &  Fin.  48 ;  3  Tyr.  982. 

as  AU.  Gen.  v.  Forbes,  2  CI.  &  Fin.  \d)  2  Cr.  &  J.  436 ;  2  Tyr.  475. 
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Dedvetiov.  coDTene  of  EwifCs  case  («),  the  same  Court  decided  that  pro- 
Sciinp  dntieer  P^^  ^  ^^  Country  belonging  to  a  foreigner,  who  dies  abroad, 
^^  if ^  ^^^  ^"^^  appoints  an  EngUfk  executor,  and  bequeaths  legacies  to 
^^  English  legatees,  is  not  liable  to  l^acy  duty;  upon  the  principle 

that  he  is  not  a  British  subject,  not  bound  by  the  laws  of  this 
kingdom,  and  that  he  is  entitled  to  consider  his  proper^,  dioa^ 
locally  here,  as  not  being  J?nY»A  property.  BayUy^  B.,  observed, 
that  the  cases  of  Attorney  General  y.  CochereUy  Attorney  Oenerd 
y.  Beatson,  and  Logan  y.  FairUey  were  distinguishable  fiit>m  the 
principal  case;  for  in  those  cases  the  property  was  that  oiBriSA 
subjects,  and  the  testators  in  each  of  thoee  cases  were  resident 
in  Indioj  and  originally  British  bom,  and  therefore  liable  to  be 
bound  by  British  Acts  of  Parliament 

A  person  domiciled  in  England^  though  a  foreigner,  it  woidd 
seem,  is  a  person  within  the  meaning  of  the  Legacy  Act,  36  Gea 
3,  c  82  (/> 

In  addition  to  the  preceding  cases,  the  reader  is  referred  to 
the  later  authorities  of  the  Commissioners  of  Char.  Doiu  ▼. 
Deoereux  (ff),  and  Thomson  y.  Advocate  General  (g),  whidi 
fully  establidtL  the  principle  that  the  liability  of  the  personal  pro- 
perty of  a  deceased  person  to  legacy  duty,  must  be  determined 
by  his  domicil ;  in  the  latter  case.  Lord  Campbell  adding^  that 
if  it  was  necessary  either  to  proye  his  will,  or  to  take  out  letters 
of  administration  to  his  effects  in  this  country,  duty  would  be 
payable  on  the  probate  or  the  letters  of  administration,  wherever 
he  might  haye  been  domiciled  at  his  death. 

Legacies  charged  upon  or  payable  out  of  the  produce  of  real 
estate,  were  not  subject  to  the  payment  of  duty  until  the  45  Geo. 
3,  c.  28 :  by  the  fourth  section,  it  is  enacted,  *^  That  eyery  gift  by 
any  will  or  testamentary  instrument  of  any  person  dying  after 
passing  of  this  act,  which  by  yirtue  of  any  such  will  or  testa- 
mentary instrument,  shall  haye  eflect,  or  be  satisfied  out  of  the 
personal  estate  of  such  person  so  dying,  or  out  of  any  persond 
estate  which  such  person  shall  haye  power  to  dispose  of  aa  he  or 
she  shall  think  fit,  or  which  shall  haye  been  charged  upcm  or 
made  payable  out  of  any  real  estate,  or  be  directed  to  be  satisfied 
out  of  any  monies  to  arise  by  the  sale  of  any  real  estate,  of  the 
person  so  dyings  or  which  such  person  may  haye  the  power  to 
dispose  of,  whether  the  same  shall  be  giyen  by  way  of  annuity. 


(e)  1  Cr.  &  J.  151.  (ff)  13  Sim.  14. 

(/)  In  re  Coales,  7  Mee.  &  W.  (g')  13  lb.  168. 

390. 
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or  in  any  other  form,  shall  be  deemed  or  taken  to  be  a  legacy    Deductkmi. 
ivithin  the  true  intent  and  meaning  of  this  act   Provided  always,  stamp 


that  nothing  herein  contained  shall  be  constmed  to  extend  to  tke  ^^|?°^  ^^ 
charging  with  the  duties  by  this  act  granted,  any  specific  sum  or 


sums  of  money,  or  any  share  or  proportion  thereof  charged  by 
any  marriage  settlement  or  deed  or  deeds  upon  any  real  estate 
in  any  case  in  which  any  such  specific  sum  or  sums  or  share, 
or  proportion  thereof,  shall  be  appointed  or  apportioned  by  any 
will  or  testamentaiy  instrument,  under  any  power  given  for  that 
purpose  by  any  such  marriage  settlement  or  deed  or  deeds." 

There  is  considerable  obscurity  in  the  penning  of  the  above 
enactments;  and  doubts  have  been  raised  whether  the  words, 
*'  which  such  person  shall  have  power  to  dispose  of  as  he  or  she, 
shall  think  fit,"  are  properly  applicable  to  a  general  power  merely 
of  testamentary  aj^intment,  which  does  not  confer  a  complete 
and  absolute  dominion  over  the  fimd ;  and  by  which  the  donee 
of  the  power  has  only  a  limited  ownership^  although  the  objects 
of  the  power  are  general.  The  words  are  strictly  applicable  to  a 
fund,  over  which  the  donee  has  a  general  pow^  of  appointment 
by  deed  or  will ;  or  where  the  trusts  are  such  as  to  authorize  the 
donee  to  call  upon  the  trustees  for  a  transfer  of  the  fund.  A 
further  doubt  has  arisen,  whether  the  words  in  the  proviso, 
^  marriage  settlement  or  deed  or  deeds,"  should  not  be  confined 
to  deed  or  deeds  on  marriage;  by  which  construction,  the  proviso 
would  only  exclude  firom  the  du^  money  charged  on  lands  by  * 
marriage  settlement. 

The  more  prevailing  opinion  seems  to  have  been,  that  the 
Legislature  intended  to  charge  with  the  legacy  duties  every 
sum  of  money  appointed  by  will  in  pursuance  of  a  general 
power.of  appointment,  whether  testamentaiy  or  otherwise,  except 
where  the  sum  appointed  is  chaiged  on  real  estate  by  marriage 
settlement,  containing  the  power  of  appointment :  but  that  where 
the  power  is  not  general  but  one  of  selection  merely,  (that  is) 
to  appoint  the  fund  among  particular  objects,  there  the  fund 
appointed  by  will  is  not  chargeable  with  duty. 

A  case  in  the  Court  of  Exchequer,  in  re  Chohntmdeley  (h) 
decided,  conformably  with  the  general  opinion,  that  a  sum  of 
money  over  which  a  person  has  a  testamentary  power  of  general 
appointment  is  chargeable  with  legacy  duty. 

There  20,000/1  was  invested  upon  the  marriage  of  Mrs.  C.  in 
trustees'  names,  upon  trust  for  herself  wd  husband  for  life,  and 


(A)  1  Cro.  &  Jiec.  14$  ;  3  Tyr,  10. 
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Deduodoof .  for  the  issue  of  the  marriage,  and  in  defiudt  of  iflsoe,  for  audi 
Stamp  dntwi,*  peiBons  as  she  should  by  will  appoint,'in  case  she  died  in  her 
what  and  how    husband's  lifetime,  or  by  deed  or  will  if  she  sunrived  him,  and 

DaYabte  

in  default  of  appointment,  for  her  next  of  kin.  There  was  not 
any  issue  of  the  marriage^  and  Mis.  C.  appointed  the  20,0002.  by 
her  will — the  question  was,  whether  the  legacy  duty  was  paydde 
,  by  the  appointees.     The  Court  of  Exchequer  decided  in  the 

affirmative:  Lord  Ljpidhurtt^  C.  J.,  observed,  that  taking  all  the 
acts  together  applicable  to  the  subject,  and  passed  m  fori  maierii, 
and  the  L^ialatore,  in  the  36  Geo.  3  (s),  and  the  45  Gea  3  (j)^ 
having  defiaed  what  they  meant  by  a  legacy,  and  having  given 
no  such  description  in  the  intermediate  act  of  44  Geo.  3  {k\  but 
it  being  obvious  what  their  meaning  was  with  respect  to  the  act, 
it  seemed  impossible  to  come  to  a  conclusion,  that  they  meant  to 
use  that  term  in  a  more  limited  sense  in  48  Greo.  3  (I),  and  the 
55  Geo.  3  (m).  If  that  were  the  true  meanii^  oi  the  Act  of 
Parliament,  it  would  follow  that  under  the  55  Geo.  3,  the  du^ 
would  be  payable  not  only  upon  a  legacy  payable  out  of  the 
personal  estate,  strictiy  considered,  of  the  testator,  but  out  of 
any  personal  estate,  which  the  testator  had  the  power  of  dis^ 
posing  of  as  he  might  think  proper..  That  would  apfdy  to  the 
present  case. 

But  in  Attorney  General  v.  M.  of  Hertford  (n),  a  distinction 
was  admitted  between  an  appointment  of  a  fond  under  a  general 
power  in  a  will  as  in  re  Chohnondeley,  and  an  af^intment  of 
a  rent-charge  upon  real  estate,  under  a  power  reserved  in  a 
settlement 

In  the  former  case  the  M.  of  Hertford,  by  deed'in  1802,  settled 
certain  lands  to  the  use  of  himself  for  life,  remainder  to  the  use 
of  his  son  the  Earl  of  Yarmouth,  for  life,  with  remainder  over: 
the  deed  contained  a  power  for  the  £ad  by  will,  to  limit  a 
rent-charge  of  7002^  to  the  use  of  himself  or  any  other  peisou, 
either  in  fee  or  for  any  less  period  issuing  out  of  the  lands 
setded.  The  Earl,  after  his  father^s  death,  by  codicil,  appcnnted 
the  rent-chaige  to  Lady  Strachan  for  life.  The  question  wai^ 
whether  legacy  duty  was  payable.  For  the  Crown,  it  was  cost- 
tended  that  the  rent-charge  or  annual  sum  was  either  a  legacy 
within  the  meaning  of  the  55  Geo.  3,  c.  184,  chaiged  upon  real 
estate,  or  within  the  45  Gea  3,  c.  28,  and  not  excepted  by  the 


(0  C.  52, 8.  2,  7.  (0  C.  149. 

Z6        if)  C.JJp,  8. 4.  (m)  C.  184. 

(A)  C.  98.  (»)  14  Law  J.,  N.  S.  Ex.  266. 
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proviso  at  the  cloee  of  the  fourth  section  of  the  latter  act,  and  the    Dedaetiont. 
cases  of  in  r?  Chabnmideky^  and  Plati  v.  B&uihf  were  cited  as  in  gtam  duties" 
point     Bnt  the  Court  of  Exchequer  decided  that  the  legacy  duty  what  and  how 
was  not  payable ;  Parhe^  B.,  in  delivering  the  opinion  of  the  Court,  ^^    ^' 
observed,  that  if  the  Court  had  to  construe  the  first  part  of  the 
clause  only  (section  four),  without  taking  the  proviso  and  subse- 
quent section  into  consideration,  they  might  probably  have  held 
the  appointment  of  the  annui^  liable  to  duty  (o),  but  that  the 
proviso  created  a  difficulty  they  could  not  get  over,  and  that  in 
that  section,  the  intention  of  the  Legislature  to  render  such  a 
gift  liable  to  duty,  was  not  so  clearly  expressed  as  to  authorize 
the  Court  to  decide  against  the  plaintiflT,  it  being  a  setded  prin- 
ciple that  the  subject  ought  not  to  be  charged  with  duty,  except 
by  words  clearly  imposing  it 

The  recent  statute  of  the  8  &  9  Vict  c.  76,«appears  to  set 
the  above  questions  at  rest  The  fourth  section  of  that  statute,  is 
an  extended  re-enactment  of  the  fourth  section  in  the  45  Gea  3, 
c.  28 ;  but  the  proviso  in  the  former,  merely  excepts  fix)m  the 
operation  of  the  preceding  part  of  the  section,  sums  of  money 
appointed  to  specified  objects,  in  pursuance  of  a  power  of  se- 
lection reserved  in  a  marriage  settlement  So  that  it  would 
seem  that  sums  appointed  under  powers  of  selection  reserved 
by  any  other  deed  or  by  will,  are  liable  to  duty. 

The  words  of  the  statute  are,  that  fix)m  the  passing  of  the 
act,  ^  every  gift  by  any  will  or  testamentary  instrument  of  any 
person,  which  by  virtue  of  any  such  will  or  testamentary  in- 
strument, is  or  shall  be  payable,  or  shall  have  effect  or  be 
satisfied  out  of  the  personal  or  moveable  estate  or  effects  of 
such  person,  or  out  of  any  personal  or  moveable  estate  or  effects, 
which  such  person  hath  had  or  shall  have  had  power  to  dispose 
of,  or  which  gift  is  or  shall  be  payable  or  shall  have  effect  or 
be  satisfied  out  o^  or  is  or  shall  be  charged  or  rendered  a 
burden  upon  the  real  or  heritable  estate  of  such  person,  or  any 
real  or  heritable  estate,  or  the  rents  or  profits  thereof  which  such 
person  hath  had  or  shall  have  had  any  right  or  power  to  charge, 
burden  or  affect  with  the  payment  of  money,  or  out  of  or  upon 
any  monies  to  arise  by  the  sale,  burden,  mortgage  or  other  dis- 
position of  any  such  real  or  heritable  estate  or  any  part  thereof 
whether  such  gift  shall  be  by  way  of  annuity  or  in  any  other 
fimn.    The  act  then  declares  a  donatio  mortis  causdy  shall  be  a^ 


(o)  See  also  AU.  Oen.  v.  Jaehaon^  2  Crom.  &  J.  101,  tn/ro,  and  AtL  Oen, 
▼.  P^eftof^  3 Mce. &  W.  552;  aff.  6  lb.  348. 


910  Of  the  Payment  of  Legacies.        [Ch.  xnr. 


legwj  within  the  meaning  of  the  acts  impodng  legacy  dntieB. 
a^^'dateT  '^^^  follows  the  proviso,  ^  that  no  sum  of  money  whidi  by  any 
^'inJtir!^  ^^  maniage  settlement  is  or  shall  be  subjected  to  any  limited  power 
of  appointment,  to  or  for  the  benefit  of  any  person  or  penom 
therein  specifieaify  named  or  de$cribed  as  the  object  or  objects  of 
such  power,  or  to  or  -for  the  benefit  of  the  issue  of  any  such 
person  or  persona,  shall  be  liable  to  the  said  duties  on  l^gades 
under  the  will  in  which  such  sum  is  or  shall  be  appointed  or 
apportioned  in  exercise  of  soch  limited  power." 

One  of  the  questions  in  FlaU  v.  BotOh  (p\  cited  on  a  fixnncr 
page,  was,  wbelh«r  bfoey  dufy  waa  payaUe  in  respect  of  die 
legacies  given  I^  the  will  of  BasMdem,  and  hia  daughter  Mn. 
Flait   Loid  .ilMi9vr,  (1  J.,  observed,  that  the  qnestion  of  le 
dntj  in  the  principal  case  depended  «[itirely  on  the  conatniction 
of  the  18th  section  of  the  statute  36  Greo.  3,  a  52,  which  was  in- 
tended to  include  evecy  species  of  power,  not  only  those  tar  the 
benefit  of  persons  specially  named,  but  also  genoal  and  aboolute 
powers  of  appointment;  but,  that  although  the  power  in  the 
principal  case  did  not  literally  come  within  either  deacription, 
being  neither  a  power  to  appoint  to  apecified  persona,  nor  an 
absolute  power,  because  there  were  some  parties  in  fivvour  of  whom 
it  could  not  be  exercised,  still  the  Court  felt  the  least  diflicalty 
in  omstruing  it  a  general  power;  and  as  it  ought  have  been 
exercised  by  Mrs./%itf  for  her  own  benefit,  and  mi^t  have  been 
applied  in  payment  of  her  debts,  the  pr<^>erty,  subject  to  the 
power,  was,  therefore,  within  the  seventh  section  of  the  above 
statute,  penMmal  estate  which  Mrs.  I^att  had  power  to  dispose  of 
as  Ae  should  think  fit;  and  the  appointees  were  to  be  considered 
volunteers,  and  in  no  better  situation  than  OTdinary  l^;atees,  and 
therefore  that  legacy  duty  was  payable. 

In  reference  to  the  clause  in  the  above  act^  which  charges 
with  the  legacy  duty  monies  produced  by  the  testator's  real 
estate,  directed  to  be  sold,  the  case  of  Evans  in  iv  (;)  is  im- 
portapt  There  the  will  contained  a  discreticmary  power,  Imt  not 
any  express  direction  to  the  trustees  to  sell,  nor  any  manifestation 
,  of  the  testator's  intention  that  there  should  be  a  peremptory  sale  by 
.  his  trustees :  the  power  authorized  them  to  sell  his  real  estate, 
or  any  part  as  should  appear  expedient,  towards  efiectuating  the 


(p)    6  Mee.  &  W.  756,  and   3  (q)  2  Gr.,  M.  &  R.  206,  and 

Beav.    257  ;   Supra,  899,   aff.   D.  Att.  Gen.  v.  Mofigies,  6  Mee.  &  W. 

P. ;  Drak$  v.  Att  Geiu,  10  CI.  &  F.  120. 
257. 
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arrangement  of  his  proper^  and  affidis.  The  personal  estate  Dadnetioiit. 
was  folly  adequate  to  pay  the  testamentary  debts  and  legacies:  stamp  dntimT 
part  being  eligible  for  buildings  the  trustees  sold  it;  the  re-  ^'^'^^^^'^ 
maining  parts  of  the  testator's  real  estate  continued  to  be  held 
by  the  trustees  upon  the  trusts  of  the  will,  for  a  period  of  ten 
years.  A  suit  was  afterwards  instituted  in  the  equity  side  of 
the  Court  of  Exchequer,  in  which  a  reference  was  made  to  the 
Master  to  inquire,  whether  it  would  be  for  the  benefit  of  all 
parties  interested  in  the  estate  that  it  should  be  sold,  and  the 
Master's  report  being  in  the  affirmative,  it  was  ordered  to  be 
sold;  and  the  sale  took  place  accordin^y.  Upon  the  question 
whether  duty  was  payable  in  respect  of  the  monies  arising  firom 
the  sale  of  the  real  estate,  the  Court  of  Exchequer  decided  in  the 
negative ;  being  of  opinion  that  the  sales^  which  had  taken  place, 
were  not  sdes  directed  by  the  testator^  within  the  meaning  of 
the  act 

But  in  the  case  of  the  Advocate  Oeneral  v.  Bammj^s  Tnuiees 
in  the  Exchequer  in  SeatJand{r),  the  Court  was  of  opinion, 
that  the  directions  for  sale  in  the  testamentary  instrument  of  the 
deceased,  were  peremptory;  and  that  the  trustees  had  not  the 
option,  not  to  convert  the  real  estate  into  money,  and  therdbre 
that  the  duty  was  payable. 

In  the  class  of  cases  now  under  consideration  the  inquiry  is, 
whether  upcm  the  sound  construction  of  the  will,  the  direction  of 
the  testator  to  sell  is  peremptory,  or  whether  a  discretion  is  left 
with  the  trustees  to  sell  or  not ;  £or  if  the  discretion  to  sell  is 
peremptory,  the  duty  is  payable,  but  if  only  discretionary,  it  is  not 

Where  a  creditor  by  his  will  forgives  his  debtor  the  debt  he  Debts  foigivw, 
owes  him,  it  is  held  to  be  a  legacy  to  the  amount  of  the  debt,  ^ 
and  legacy  duty  is  payable  accordingly  (s). 

So  upon  abequest  in  trust  to  pay  off  tiie  debts  of  the  testatrix's 
deceased  husband,  the  creditors  were  held  liable  to  pay  the  legacy 
duty ;  and  the  executors  having  in  a  suit  paid  the  ftiU  amount 
under  the  dfarection  of  the  Court  of  Chancery,  (its  attention 
having  been  called  to  the  point)  together  with  the  duty  at  the 
Stamp-office,  were  entitled  to  recover  the  amount  of  tlie  duty 
from  the  creditors  {fy 

Bent  charges  are  also  liable  to  pay  legacy  duty.  Rents,  chargei, 

and  Minnities. 

(r)  2  Gr^  M.  Ar  K.  note  224;  see  Jer.  114. 

alfloTFiOiaiMOJiT.  Adv.  Qen.  10  GL  &  (0  Fo9ter  v.  Ley^  2  Bing.  N.  8. 

Fin.  1.  269 ;  2  Soott,  438. 

(«)  AU.  Oen.  Y.  Holbrook,  SYo.  k 
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Of  thB  Payment  of  Lei 

Legacies  of  every  description,  as  bcfa 
exception  of  such  as  are  given  to  husband  < 
to  any  of  the  royal  family  (c\  or  to  certaii 
are  charged  with  the  following  duties  upoi 
of  such  legacies. 

When  the  legatee  is  a  child,  or  descend 
deceased,  or  the  father,  mother  or  any 
deceased,  a  duty  of  li  per  cent.      When 
or  sister,  or  any  descendant  of  a  brother  oi 
a  duty  of  ih  per  cent.     When  the  legatee 
or  the  descendant  of  a  brother  or  sister  ol 
of  the  deceased,  a  duty  of  52.  per  cent, 
brother  or  sister  or  a  descendant  of  a  b 
grandfiither  or  grandmother  of  the  deceases 
And  where  the  legatee  is  in  any  other  dc 
sanguinity,  or  any  stranger  in  blood  to  1 
lOL  per  cent. 

In  Attorney  General  v«  Succhtis  (e)^  a  i 
to  the  testator's  son-in-law,  and  his  wife  i 
''their  executors,  administrators,  and  asa 
benefit ;''  and  it  was  decided  that  the  leg] 
under  the  55  Geo.  3,  c.  184,  sch.  3,  with 
on  the  whole,  as  a  legacy  given  to  or  de^ 
benefit  of  the  daughter,  nor  with  the  duti 
whole,  as  being  to  or  for  the  benefit  of  a  i 
able  with  the  duty  of  li  per  cent,  as  to  oi 
cent,  as  to  the  other. 

The  value  of  camuitieSf  or  I^^aoies  givei 
is  computed  according  to  the  tables  am 
Geo.  3,  c.  52,  s.  8,  and  the  duties  ai^ 
according  to  the  scale  before  stated,  by  : 
the  first  of  which  shall  be  made  before  or 
ment  of  the  first  year*^  annuity,  and  the 
before  or  on  oompledng  tlie  three  succeei 

The  duty  on  a  legacy  or  residue  to  b 
chargeable  with  duties  at  the  same  rate 
and  pwd  out  of  such  legacy  or  residue,  ai 
to  one  person;  but  if  some  or  one  of 


(c)  A&  Geo.  8,  c.  28,  s.  3.  ^^^  -     . 

(d)  89  lb.  c.  ra;  42  lb.  c.  99,       fl/-    J 

(e)  9  Price,  80,  confirmed  on  ap.  •  « 
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it  being  a  l^acy  given  for  charitable  purposeB,  and  it  could  not    Dedncdons. 
be  ascertained  what  share  each  individual  would  take.  Stamp  dutiedT 

In  Attorney  General  v.  Fitzgerald  {z\   the  testator  gave  his  ^^^^^  ^"^ 
residuary  estate  to  his  executors  to  be  by  tnem  appropriated  to 
the  education  of  the  children  of  the  poor  in  Ireland,  prindpally 
those  in  or  about  Limerick,  Sir  L.  Shadwell,  V.  C.»  held  the 
legacy  duty  of  lOL  per  cent  payable  on  the  whole  amount. 

The  case  of  In  re  Wilkinson  (a)  next  stated^  was  cited  as  opposed 
to  his  Honor's  judgment  in  In  re  Francklin^s  charity,  but  his  Honor 
considered  the  cases  distinguishable,  and  maintained  his  decision 
in  the  latter  case,  and  expressed  his  opinion  that  a  legacy  for  the 
foundation  of  a  school  for  the  benefit  of  the  poor  in  Ireland, 
within  a  certain  neighbourhood,  was  substantially  the  same  as  a 
legacy  for  the  continuance  of  a  school  already,  in  existence.  In 
the  course  of  the  argument,  his  Honor  also  observed,  that  there 
was  to  be  no  actual  payment  of  money  to  the  poor  scholars,  and 
that  the  legacy  must  be  considered  as  paid  in  solido. 

In  the  case  of  In  re  WUkinsan,  (decided  by  the  Court  of  Exche- 
quer in  the  interval  between  the  two  preceding  cases)  the  testator 
bequeathed  the  residue  of  his  personal  estate  to  trustees  to  be 
invested,  and  the  interest  received  half-yearly  and  divided  'among 
poor  pious  persons  male  and  female,  old  or  infirm  in  10/.  or  15iL 
as  they  saw  fit,  not  omitting  large  and  sick  fiimilies,  of  good 
character.'  The  Court  of  Exchequer  held  the  duty  not  payable 
upon  the  gross  amount,  but  under  the  llth  section  of  the  36 
Geo.  3,  c.  52,  that  it  would  be  payable  upon  the  sums  firom  time 
to  time  applied  for  the  purposes  directed  by  the  will,  when  the 
sums  Deceived  by  each  individual  exceeded  201  Parke,  B.,  in 
delivering  the  opinion  of  the  Court  observed,  that  the  executors 
having  no  beneficial  interest  could  not  be  charged,  and  that  the 
individuals  benefitted,  the  pious  poor,  could  not  be  deemed  a 
body  or  society  of  persons  taking  the  benefit,  but  that  the 
individuals  selected  were  alone  the  persons  who  took  the  benefit 
and  were  liable  to  duty. 

The  scale  of  duties  has  been  varied  fix>m  time  to  time,  each 
Act  in  succession  repealing  the  duties  of  that  which  preceded  it, 
and  incorporating  such  provisions  of  the  former  Acts  as  were  not 
expressly  repealed  by  or  inconsistent  with  the  last  Act  for  the 
time  being  (i). 

(z)  13  Sim.  88.  W.  237. 

(a)  1  Crom.,  Mee.  k  K.  142,  aff.         Qi)  55  Geo.  3,  c.  184,  ».  8;  and 
nomime;  Alt.  Oen.Y.Nashy  I  Mee.  &      see  11  Price,  570. 
VOL.  I.  N  N  N 
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Legacies  of  every  description^  as  before  specified,  ^tb  the 
exception  of  such  as  are  given  to  husband  or  wife  of  the  deceased, 
to  any  of  the  royal  &mily  (e),  or  to  certain  bodies  corporate  ((Q^ 
are  chaiged  with  the  following  duties  upon  the  amount  or  value 
of  such  legacies. 

When  the  legatee  is  a  child,  or  descendant  of  any  child,  of  the 
deceased,  or  the  iather,  mother  or  any  lineal  ancestor  of  the 
deceased,  a  duty  of  U  per  cent  When  the  legatee  is  a  bnytber 
or  sister,  or  any  descendant  of  a  brother  or  sister  of  the  deceased, 
a  duty  of  3  JL  per  cent  When  the  legatee  is  the  brother  or  sisttf, 
or  the  descendant  of  a  brother  or  sister  of  the  fitther  or  mother 
of  the  deceased,  a  duty  of  51  per  cent  When  the  l^fatee  is  a 
brother  or  sister  or  a  descendant  of  a  brother  or  sister  of  the 
grandfiither  or  grandmother  of  the  deceased,  a  du^  of  61,  per  cent 
And  where  the  legatee  is  in  any  other  degree  of  collateral  coo- 
sanguinity,  or  any  stranger  in  blood  to  the  deceased,  a  duty  of 
lOL  per  cent 

In  Attorney  Creneral  v.  Bacchus  (e)y  a  residue  was  beqoeadicd 
to  the  testator's  son-in-law,  and  his  wife  the  testator's  daughter, 
''their  executors,  administrators,  and  assigns,  for  their  absohte 
benefit ;"  and  it  was  decided  that  the  legacy  was  not  chaigeaUe 
under  the  55  Gea  3,  c  184,  sch.  3,  with  the  duty  oi  ILper  cenL 
on  the  whole,  as  a  legacy  given  to  or  devolving  upon  or  for  the 
benefit  of  the  daughter,  nor  with  the  duty  of  102.  per  cent  on  the 
whole,  as  being  to  or  for  the  benefit  of  a  stranger;  but  is  cbaige- 
able  with  the  duty  of  12.  per  cent*  as  to  one  moie^,  and  101  per 
cent  as  to  the  other. 

The  value  otannuitiesy  or  legades  given  in  the  way  of  annoity, 
is  computed  according  to  the  tables  annexed  to  the  statute  36 
Geo.  3,  c.  52,  s.  8,  and  the  duties  are  pay^e  on  such  value, 
according  to  the  scale  before  stated,  by  four,  equal  instalments; 
the  first  of  which  shall  be  made  before  or  an  completing  the  pay- 
ment of  the  first  year^  annuity,  and  the  three  other  successiveiy 
before  or  on  oompleting  the  three  succeeding  year^  annuity. 

The  duty  on  a  legacy  or  residue  to  be  enjoyed  m  smecessitm^ 
chargeable  with  duties  at  the  same  rate,  must  be  chaiged  upoo 
and  paid  out  of  such  legacy  or  residue,  as  if  the  same  were  givea 
to  one  person;  but  if  some  or  one  of  such  persons,  taking  id 


(c)  45  Geo.  3,  c.  28,  8.  3. 

(d)  89  lb.  c.  73 ;  42  lb.  c,  99, 
0.4. 

(«)  9  Price,  30,  confirmscl  on  ap« 


pesl  in  the  Exclieq.  Chamber,  11  lb. 
547 ;  see  also  AU.  OeiL  v.  Btewk^ 
3  Yd.  k  Jerv.  531. 
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saocession,  are  chained  with  no  duty  and  some  with  different    Dedactions. 
rates  of  duty,  the  duty  shall  be  charged  on  the  persons  taking  stamp  duties* 
a  life  or  other  temporary  interest  in  such  bequest,  in  the  same  ^^"^s"^  ^^ 
manner  as  if  it  were  given  by  way  of  annui^ :  and  the  person 
ultimately  and  absolutely  entitled  to  such  legacy  given  in  succes- 
sion, shidl  when  such  person  receives  the  same,  pay  the  duty 
upon  the  same  or  so  much  as  shall  be  received,  in  the  same 
manner  as  if  it  had  come  to  such  person  immediately  upon  the 
death  of  the  testator  (e)» 

Tjcgacies  given  subject  to  contingencies  defeating  the  same.  Legacies  m 
unless  chaq^able  as  annuities,  are  subject  to  the  same  duties  as  ^^"^"V«n<^7* 
if  they  were  absolute  (/). 

Legacies  subject  to  a  power  of  appointment  to  persons  ^cified,  flabjecttoap- 
are  chargeable  with  duty  in  the  same  manner  as  a  l^acy  in 
aoocession.  Where  property  is  given  for  a  limited  interest, 
and  an  absolute  power  of  appointment  is  given  to  a  person  to 
whom  the  property  to  be  appointed  would  not  go  iu  de&ult  of 
appointment,  the  duty  upon  the  execution  of  the  power  will  be 
payable,  in  the  same  manner  as  if  the  interest  were  absolutely 
given  to  the  person  exercising  the  power.  Where  the  power 
18  given  to  the  person  absolutely  entitled  in  default  of  execution, 
the  duty  will  be  chargeable  in  the  same  manner  on  the  property, 
as  if  it  were  absolutely  given  without  any  power  (^). 

Money  or  personal  estate,  directed   to  be   laid  out  in  the  Money  to  be 
purchase  of  real  estate,  must  pay  duty  as  personal  estate,  given  ^^"^^^  ^  '^ 
in  succession  or  otherwise,  according  to  the  nature  of  the  interest 
in  the  real  estate  (A).     Under  this  division  of  the  subject,  it  will 
be  proper  to  notice  some  decisions  made  on  the  Acts  before 
spedfied 

Real  estate  devised  to  be  sold,  and  the  produce  to  be  deemed 
part  of  the  residue  of  the  testator's  estate,  and  to  go  (if  necessary) 
in  ud  of  lus  personal  estate  m  discharge  of  money  legacies,  is 
liable  to  the  legacy  duty  imposed  by  statute  48  Gea  3,  c.  149, 
althou^  the  estate  be  not  converted  into  money,. and  the  residu- 
ary legatee  take  the  property  m  Mtatu  qua.  This  was  settled  in 
Attorney  General  v.  Hdfard  (t),  upon  the  principle,  that  in 
Equity  the  subject  of  such  a  bequest  w6uld  go  after  the  legatee's 
death  to  his  personal  representatives. 


(0  96  Geo.  S,  c  63,  8. 12.  (A)  Sec.  19,  also  45,  ch.  28,  sect.  5. 

(/)  lb.  8. 17.  (0  1  FHce,  Excheq.  Rep.  426. 

(g)  lb.  8. 18. 

NMM  2 
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Bedaetioiit.  A  legacy  given  by  a  will  before  the  5th  of  AprU  1805»  but  not 
Stamp  daties,  P^^^>  retained^  satisfied  or  discharged^  is  subject  to  the  duty 
"P**"  J*^        imposed  by  the  48  Geo.  3,  c.  149,  sect.  3.     A  legacy  was  given 

-^ in  1771  to  a  legatee  for  life,  and  after  his  death  to  his  children; 

fore sthApril,   ^  VI9A  the  executors  invested  it  in  their  own  names,  and  the 

1805.  interest  was  duly  paid  to  the  legatee  for  his  use  until  1812,  when 

he  died ;  and  it  was  decided  that  the  legacies  to  the  children 

were  subject  to  the  duty  of  %L  per  cent,,  notwithstanding  the 

investment  by  the  executors  (t). 

A  similar  decision  was  made  in  the  Attorney  General  v. 
Wood  (j)y  where  a  legacy  of  8,0002.  stock  was  bequeathed  by  a 
testator  in  1794,  to  his  executors  in  trust  for  A.  for  life,  and  after 
her  death  for  her  children  equally.  The  trustees  transferred  the 
stock  into  their  own  names  in  1794,  and  r^^ularly  piud  the 
dividends  to  A.  until  her  death  in  1826.  It  was  decided  that 
the  stock,  although  transferred  by  the  trustees,  was  liable  to  the 
legacy  duty  of  8^  per  cent  under  the  55  Geo.  3,  c.  184,  as  not 
*^paidy  delioered,  retained^  satisfied  or  discharged^*  before  the  31st 
oi  August  1815.  The  act  imposes  duty  for  "every  legacy, 
specific  or  pecuniary,  or  of  any  other  description,  of  the  amount 
or  value  of  20L  or  upwards,  given  by  any  will  or  testamentaiy 
instrument,  of  any  person  who  died  before  or  upon  the  5th  day 
of  AprU  1805,  out  of  his  or  her  personal  or  moveable  estate,  and 
which  shall  be  pcddy  delivered^  retained,  satisfied  or  discharged, 
afler  the  31st  of  August  1815." 
I^gidet  be-         But  in  a  case  where  3,000/L  was  cnven  to  trustees  to  invest  it 

fere  10th  Oe« 

tober,  1808.  ^^^  P^J  ^^  interest  to  A.  for  life,  and  after  his  death  to  transfer 
it  to  J3.,  and  under  a  decree  the  legacy  was  paid  into  Court  and 
invested,  previously  to  the  duty  imposed  by  20  Gea  3,  c  28 ; 
B,  being  then  an  in&nt,  it  was  held  that  it  was  a  sufficient  appro- 
priation of  the  legacy  within  the  words  of  stat  48  Gea  3,  d  49, 
"paid,  retained,  satisfied  and  discharged,"  before  the  10th  of 
October  1808  (A> 
BTwty of  Where  one  legacy  is  given  by  will,  firee  of  duty,  and  by  a 

■abtbtutioii.  codicil  another  is  given  in  substitution  of  that  given  by  the  will, 
and  upon  the  same  trusts,  the  substituted  legacy  is  also  free  fix>m 
the  duty  which  must  be  paid  by  the  testator's  ejects. 


(0  AtL  Oen.  v.  Lady  Manners,  Au.  Oen.  v.  Haneodt,   3  Mee.  & 

1  Price,  411.  W.563. 

U)   2  Yo.  &  J.  290;   see  also  (k)  HiU  v.  AOinsan,  2  Mer.  45; 

Ckfombe  v.   Trist,  1  Myl.  k  C.  69;  S.  C.  3  Price,  899. 
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This  was  settled  in  the  case  of  Cooper  v.  Day  (/),  where  the    DednctioDt. 
testator  gave  45OOO/.  to  trustees,  in  tnist  for  his  daughters,  and  Sump  duiiegT 
directed  the  legacy  duty  thereon  to  be  paid  out  of  the  residue,  ^pjm  what  pay- 
By  a  codicil  he  revoked  the  gift  of  4,000/.  and  gave  6,000£  upon 
the  same  trusts,  &c.,  as  were  expressed  by  the  will  concerning 
the  legacy  of  4,00021 ;  then  by  a  second  codicil  he  revoked  the 
gift  of  5,000/.  and  gave  6,000/.  upon  the  same  trusts;  and  it 
was  held  that  this  was  not  a  revocation,  but  a  substitution  in 
each  instance,  and  therefore  that  the  6,000/,  was  exempt  from 
the  legacy  duty. 

But  where  the  legacy  is  not  given  by  way  of  substitution,  but 
a  distinct  bequest,  there  the  duty  will  be  payable. 

Thus  in  Burrows  v.  Cotterell  (m),  an  annuity  given  by  a  will 
free  from  duty,  was  revoked  by  codicil,  and  the  testator  gave  the 
annuitant  a  clear  annuity  of**  less  amount ;"  Sir  L.  ShadtDen,y.  C, 
considered  the  gift  by  the  codicil,  a  distinct  and  complete  gift, 
and  that  the  duty  was  payable :  The  expression  ''clear  annuity,'* 
it  would  seem  does  not  mean  clear  of  duty  (n),  as  is  the  case  . 
where  an  annuity  or  legacy  is  directed  to  be  ''paid  clear"  (o). 
So  where  a  l^acy  is  given  without  deduction  (p)  or  fi'ee  of  all 
expenses  (q\  or  to  be  paid  clear  (r),  the  legatee  will  not  be 
chargeable  with  duty,  but  the  executor  must  pay  it  out  of  the 
testator's  assets. 

So  where  an  annuity  was  charged  upon  land  "clear  of  all 
taxes,"  &c.,  the  duty  was  held  to  be  a  charge  upon  the  land  («)• 

In  Byne  v.  Curry  (t),  a  testator  directed  that  one  class  of 
legacies  should  be  paid  immediately  and  prior  to  his  debts  and 
other  legacies  thereby  given.  He  then  directed  all  his  legacies 
to  be  paid  xoithin  two  years  after  his  decease,  free  of  any  deduction 
for  tax  or  duty  or  otherwise.  By  codicils  he  gave  legacies  to  be 
paid  immediately  after  his  decease.     The  Court  of  Exchequer 


(0  8  Mer.  154,  ante,  874;  Earl  of 
ShaftMbury  v.  Duke  of  Mariborough, 
7  Sim.  237. 

(m)  8  Sim.  375;  Chatteris  v. 
Young,  6  Mad.  30;  aff.  2  Rns.  183; 
Earfy  V.  Benbow,  2  Coll.  (C),  355^. 

<»)  Sanders  v.  KiddeU,  7  Sim. 
586. 

(p)  Ford  T.  Buxton,  I  Coll.  (C), 
408. 

(p)  Barksdale  v.  OilUat,  1  Swan. 
563 ;  Smith  v.  Anderson,  4  Bus.  352 ; 
Dawhins  v.   Tatham,  2  Sim.  492; 


Early  v.  Benbow,  2  Coll.  (C),  355 ; 
Morris  v.  Btartan,  11  Sim.  161. 

{q)  Oosden  v.  DotteriU,  1  Myl.  & 
K.  56;  Courtoif  v.  Vmeent,  1  Tur.  & 
R.438. 

(r)  Ford  v.  Ruxton,  1  Coll.  (C), 
403. 

(s)  Stow  T.  Davenport,  5  Bar.  k 
Adol.  359 ;  see  also  LoucS  v.  Peters, 

1  MjL  &  K.  489 ;  Onde  y.Mvmford, 

2  To.  k  CoU.  (£.),  448. 

(0  2  Cro.&M.608  ;  S.  C.  4Tyr. 
478. 
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Dednctioitf.     held,  that  the  exemption  from  duty  was  not  limited  to  the  class 

R».mp  Auf'u^  of  legacies  payable  within  two  years,  but  included  all  the  other 

^  whom  pmy.    legacies  as  well  those  given  by  the  will  as  by  the  codicils. 

In  tdditioii.  Where  a  testator  bequeaths  a  legai^,  declaring  that  it  should 

be  exempted  from  duty,  and  aflerwaida  bequealhs  a  subsequent 

legacy  either  by  his  will  or  by  a  codicil,  ^^m  addition^  to  the 

former  legacy,  it  should  seem  the  additional  legacy  would  be 

subject  to   the   incidents  and  conditions  of  the  former,  and 

consequently  be,  like  it,  free  from  the  legacy  du^  (u). 

We  may  here  notice  the  case  of  Attorney  General  v.  Jane${v)f 
as  important  in  reference  to  deeds  of  trust  made  with  a  view  to 
avoid  the  legacy  duty.     There   ffUUatn  FranUmy  by  deed  in 
1813,  assigned  for  a  nominal  consideration  certain  leasehold 
premises  in  which  he  resided,  the  sum  otTySQOLfioe per  cent  stock, 
and  all  other  stock  standing  in  his  name,  or  belonging  to  him  in 
the  books  of  the  Bank  of  Englcandy  and  also  all  dividends  which  at 
the  time  of  his  decease  might  be  due  thereon,  and  all  arrears  of 
|my  pensions  due  to  him  frx>m  Government,  and  all  books,  plate, 
household  fiuniture,  linen,  china,  glass  and  pictures,  and  all  other 
personal  estate  whatsoever  then  belonging  to  him,  or  which  at 
the  time  of  his  decease  should  belong  to  him,  upon  trust  for 
himself  during  life,  and  after  his  decease,  upon  divers  trusts  for 
the  benefit  of  Helena  Franklin,  &c.     The  deed  contained  a 
power  of  revocation,  powers  for  the  change,  reimbursement  and 
indemnity  of  trustees.     On  the   15th  of  JprU  1813,   WUBam 
Franklm  made  his  will,  in  which  he  recited  the  above  deed  and 
confirmed  it;  and  died  on  the  18th  of  November  following.     At 
the  time  of  his  death  he  was  in  possession  of  the   leasehokl 
premises,  together  with  the  books,  plate,  &c.,  comprised  in  the 
deed    The  sum  of  TyAOOLJhe  per  cents,  had  not  been  transferred 
into  the  names  of  the  trustees  of  the  deed,  but  at  the  testatoi^s 
death  stood  in  his  own  name  in  the  Bank  books.     The  clear 
amount  of  the  residue  was  8,000£     The  legacy  duty  of  800i 
was  claimed  thereon ;  and  it  was  insisted  on  behalf  of  the  Crown, 
that  the  deed  was  a  inere  device  for  evading  the  legacy  duty,  and 
came  more  particularly  within  the  36  Geo.  3,  c.  52,  sect.  7,  (as 
testamentary)  the  testator  never  having  parted  with  the  deed  or 


(tt)  Crowder  v.  Clawesj  2  Yes.  J.  Gen.  v.  Jonety  in  ShMom  v.  SkMm^ 

449.  8  Jar.  877,  since  reported  1  Bob. 

(r)  3  Pri.  Ex.  Rep.  368;  OoiheU  EccL  Rep.  81,  and  the  Editor*8  re- 

y.  Gaskell,  2  Yo.  &  Jer.  502,  511.  marks  on  the  latter  case  in  the  Ad- 

But   see  the   obsenraiions  of  Dr.  denda  to  WatkhCs  Frinciplea  Conv. 

Lushingtan  on  the  validity  of  Att.  ed.  1845. 
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any  of  the  property  therein  mentioned.     Richardsy  B.,  GrcLham^    Deduction*. 
B.5  Thomaon^  C.  B.,  (  Wood  dissentiente)  decided  that  the  legacy  sump  datieaT 
duty  was  payable.    The  grounds  of  the  decision  appear  to  have  ^  whom  pay- 
been  these,  that  as  the  testator  had  not  transferred  the  stock  into 
the  trustees'  names,  but  had  retained  the  possession  and  complete 
control  thereof  and  of  the  several  particulars  mentioned  in  the 
instrument,  as  well  as  the  instrument  itself,  until  the  time  of  his 
death,  at  which  time  only  it  began  to  operate,  that  instrument 
(being  voluntary  and  confirmed  by  the  will)  bore  every  mark  of 
being,  and  in  fact  was,  as  much  testamentary  as  any  more  formal 
testament  could  be. 

Assuming  the  validity  of  the  last  decision,  it  does  not  affect 
those  voluntary  settlements  of  stock  or  leasehold  estate,  upon  the 
execution  of  which  the  stock  is  actually  transferred  into  the 
trustee's  names  and  the  leasehold  assigned,  and  the  deed  delivered 
oyer  to  them,  although  the  settlor  reserves  a  power  of  revocation, 
and  the  deed  is  in  fact  made  with  a  view  to  avoid  the  probate 
aad  legacy  duties.  It  would  be  dangerous  in  such  settlements 
to  include  any  personalty,  of  which  the  settlor  retains  the  actual 
l^al  possession  and  control,  as  the  whole  instrument  might  in 
such  case  be  deemed  testamentary,  and  so  within  the  above 
decision.  It  is  not  advisable  to  omit  the  power  of  revocation  (tr), 
indeed  generally  the  settlor  would  not  choose  irrevocably  to  part 
with  the  settled  property  in  his  lifetime  (x). 

In  Woodbridgey.  Spooner(j/%  a  testatrix  in  her  lifetime  gave  to 
ji^  a  promissory  note  to  pay  him  or  order  ^^  on  demand,  the  sum 
of  lOOL  for  value  received,  and  his  kindness  to  me."  There  was 
a  verbal  engagement  on  the  part  of  ^.  that  the  note  should  not 
be  demanded  till  after  her  death.  Held,  in  an  action  on  the 
note,  that  it  was  not  testamentary;  and  there  being  no  proof 
that  it  was  a  donatio  mortis  caitsd,  the  legacy  duty  did  not 
attach* 

R — We  next  proceed  to  consider,  by  whom  the  duties  are  to  By  whom 
be  paid  and  retained.  payable. 

The  Act  of  36  Gea  3,  c.  52,  enacts,  that  the  duties,  in  all 
cases  wherein  it  is  not  otherwise  thereby  provided  for  (z),  must 
be  paid  by  the  executor  or  administrator,  upon  retainer  for  their 


(to)  See  OaskeU  v.  OaskeUy  2  To.  3  Myl.  &  K.  32. 

&  J.  51 1,  per  Lord,  C.  B.  (y)  1  Chitt.  66L 

(x)  See  1  Sugd.  Powers^  6  edit.  (z)  s.  6. 
275,  note  (1)  ;  Thampiony.  Broume^ 
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Dfductiont.  own  benefit,  or  for  the  benefit  of  any  other  persons,  of  any  legacy 
Stamp  dutieC  ^^  P^^  ^^  l^g^cy,  or  of  the  residue  or  any  part  of  sach  residue, 
t&r''^""  P*^'  which  they  shdl  b^  entitled  so  to  retam ;  and  alao  upon  delivery, 
payment  or  dischaige  of  any  legacy  or  reddue,  &c  to  which  any 
other  person  shall  be  entitled ;  and  in  case  such  executor  of 
administrator  shall  so  retain  such  I^acy  or  residue,  &a  upon 
which  duty  is  thereby  chargeable^  not  having  first  paid  the  duty, 
or  shall  deliver,  pay  or  discharge  any  legacy  or  residue,  &c.  to 
which  any  other  person  shall  be  entitled,  having  received  or 
deducted  the  duty,  then  the  duty  chargeable  on  every  such 
legacy,  &a  which  shall  not  have  been  paid,  shall  be  a  debt  finom 
such  executor  or  administrator  to  the  King ;  and  in  case  they 
shall  have  paid  the  legacy  or  residue  without  having  received  or 
deducted  the  duty,  then  it  shall  be  a  debt  due  to  the  King,  both 
from  them  and  also  from  the  person?  to  whom  the  legacy  or 
residue  shall  have  been  paid. 
Aimaitants.  The  duty  charged  on  an  armtdtyf  or  on  a  legacy  by  way  of  an 

annuity,  is  calculated  according  to  the  tables  of  the  Act  (a),  and 
must  be  paid  by  the  persons  entitled  to  the  same,  and  deducted 
by  four  successive  instalments  out  of  the  four  first  years'  annuity. 
Persons  in  sue-       The  duty  on  a  legacy  or  residue  to  be  enjoyed  by  difieient 
cesHion.  persons  in  succession  on  whom  the  duty  is  chargeable  at  one  and 

the  same  rate,  shall  be  deducted  and  paid  by  the  executor  or 
administrator  on  payment  of  every  or  any  part  of  the  legacy  or 
residue  to  any  trustee  or  other  person  to  whom  the  same  shall 
be  payable ;  and  where  the  legacy  or  residue  shall  not  be  paid  to 
a  trustee,  the  duty  shall  be  deducted  out  of  the  capital  of  the 
property  so  given,  on  receipt  by  any  of  the  persons  so  entitled  in 
succession,  of  any  produce  of  such  capital,  according  to  the 
amount  of  the  capital  of  which  such  produce  shall  be  so  received; 
and  where  the  duty  shall  be  chargeable  at  difierent  rates,  so  that 
the  same  cannot  be  paid  at  once  but  in  succession,  then  the 
executor  or  administrator  shall  be  chargeable  with  such  duties  in 
succession,  in  the  same  manner  as  such  persons  would  be  chaige- 
able  in  cases  of  immediate  bequest ;  unless  where  the  property 
bequeathed  shall  have  been  paid  to  or  vested  in  any  such 
trustees;  in  which  case,  the  trustees  or  their  representatives 
shall  be  chargeable  with  the  duties  in  the  same  manner  as  if  they 
were  executors  or  administrators  of  the  will  in  which  the  bequest 
was  contained ;  and  where  any  partial  interest  shall  be  given  <Mr 
shall  arise  out  of  any  such  property  so' to  be  enjoyed  in  sacoes- 

(a)  36  Geo.  3,  c.  52,  sect.  8. 
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sion,  and  such  partial  interest  shall  be  satisfied  by  the  person  so    Deduotions. 
enjoying  such  property^  such  person  shall  be  chargeable  with  the  stamp  daticsT 
duties  in  respect  of  such  partial  interest,  and-pay  and  retain  the  ^''^"  P*J^" 
same  accordingly,  as  if  he  were  executor  or  administrator  of  the 
will,  and  the  persons  so  chai^able  with  duty  shall  be  debtors 
to  the  King,  and  subject  to  the  same  penalties  as  if  they  were 
executors  (ft). 

Respecting  the  Taluation  of  specific  l^acies  see  36  Geo.  3,  ^ledfie  leg». 
c  62,  s.  22.  "^"^ 

The  executors  and  other  persons  chargeable  with  dnties  are  Ezeciiton  may 
not  only  authorized  to  deduct  the  duties,  but  also  any  expenses  ^nd^^  ex^ 
occasioned  by  the  refusal  of  the  legatees  to  allow  such  deduction.  i>en»M  oo(»- 
By  the  twen^-fourth  section  it  is  enacted,  that  if  the  persons  tee'g reftodto 
taking  upon  themselves  the  execution  of  the  will  or  administra-  ^^^'^  d«duo- 
tion  of  the  effects  of  the  deceased,  or  any  other  person  by  the 
Act  made  chargeable  with  duty,  shall  declare  themselves  willing, 
and  offer  to  pay  any  pecuniary  legacy  or  residue,  &c.  deducting 
the  duty  payable  thereon,  or  offer  to  deliver  or  otherwise  dispose 
of  any  specific  legacy  or  property,  part  of  any  residue  or  personal 
estate,  to  or  for  the  benefit  of  the  persons  entitled  thereto,  or  to 
any  trustees  for  such  persons,  upon  payment  of  the  duty,  and  the 
persons  entitled  to  such  legacy,  &c  or  the  trustees  for  such 
persons,  shall  refuse  to  accept  such  offer,  and  to  give  a  proper 
dischaige  for  such  legacy,  &c.  or  so  much  as  shall  be  offered  to 
be  paid  or  otherwise  disposed  of,  then,  although  no  actual  tender 
shall  be  made,  if  any  suit  shall  be  afterwards  instituted  for  such 
legacy  or  effects,  respecting  which  such  offer  has  been  made,  the 
Court  in  which  such  suit  shall  be  instituted  shall  order  all  the 
costs  and  expenses  attending  the  same  to  be  paid  by  the  person 
so  refusing,  &c.  and  shall  order  such  costs,  &c  to  be  deducted 
and  retained  out  of  such  legacy  and  effects,  together  with  the 
duty  payable  thereon,  as  the  Court  shall  see  fit,  &c. 

C. — With  respect  to  the  time,  at  which  such  deductions  and 
payments  are  to  be  made. 

The  executors,  administrators,  or  other  persons  chargeable 
with  the  legacy  duty  are  subjected  to  penalties  if  they  pay  or 
deliver  the  legacy,  residue  or  other  property  charged  with  duty, 
to  the  persons  entided,  without  a  receipt  in  writing  duly  signed 
by  the  legatee,  and  stamped  according  to  the  specifications  of  the 

Qi)  36  Geo.  3,  c  62,  8. 13. 
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whan  |Mjable. 


Final  aeoomt. 


DedvetioM.     Acts;  and  no  receipt  will  be  available  unleoB  stamped  (c);  and 
for  the  penalties  see  the  Act  (^ 

The  receipt  must  be  dated  on  the  day  of  the  signing^  and  if 
die  dn^  be  not  paid  by  the  executor,  administrator,  or  odier 
person  chargeable  therewith,  within  twenty-one  days  after  the 
date  of  die  receipt,  a  penalty  is  incurred  of  \QL  per  cent  on  the 
amount  of  the  du^ ;  and,  if  not  stamped  within  three  calendsr 
months,  a  further  penalty  of  \QL  per  cent*  on  the  amount  or  value 
of  the  legacy,  residue,  annuity,  or  other  property  chaigeaUe  with 
the  duty  (e). 

The  receipts,  however,  may  be  stamped  at  the  expiration  oi 
the  three  months,  to  make  them  available  upon  payment  of  the 
penalties  (/). 

The  acts  do  not  specify  any  time  at  which  the  executor  or 
administrator  must  render  his  final  or  residuary  account  at  ths 
Stamp-office ;  for  the  obvious  reason,  that  the  peculiar  circam- 
stances  of  the  property  of  the  deceased  would,  in  very  many 
cases,  preclude  the  possibility  of  complying  with  any  such  re- 
striction. But  it  becomes  the  interest  of  the  persons  entitled  to 
the  residue,  to  expedite  the  final  settlement  of  the  account,  since 
the  du^  must  be  paid  on  the  accruing  profits  and  income  of  the 
effects  of  the  deceased,  fit>m  the  time  of  his  death  to  that  of 
delivering  the  account  and  ofiering  to  pay  the  doty  at  the 
Stamp-office. 

This  point  was  setded  in  the  case  of  the  Attorney  Generdy. 
Cofoenduh  (g)^  in  that  case  Lord  F.  Cavendish  died  in  OcUUr 
1803,  and  on  the  20th  of  July  1808,  the  defendant,  as  executor 
and  residuary  legatee,  delivered  in  his  residuary  account  of  the 
testator's  personal  estate  intended  to  be  retained  by  him,  and 
offered  to  pay  the  duty  on  the  residuary  estate,  exclusive  of  the 
interest  which  had  accrued  since  the  testator^s*  deceases,  324L 
less  than  it  would  have  been  had  the  duty  been  computed  on 
the  interest  accrued:  and  it  was  decided,  that  the  duty  was 
payable  on  the  interest  accrued  firom  the  death  up  to  the  time  of 
the  delivering  of  the  account 

A  similar  decision  was  made  in  regard  to  general  legacies  in 
the  case  of  Thomas  v.  Montgomery  (A). 


(c)  36  Geo.  3,  c.  52,  s.  27. 

(d)  lb.  sect  28. 

(e)  lb.  and  sect  29. 

(/)  4S  Geo.  3,  c  149, 8.  44. 


(g)  1  Wighw.  Rep.  82. 
(A)  8  Ru88.  502,  ti|/m,  on  ano>Aflr 
point,  p.  982;  1  Bius.  &  M.  739. 
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D. — ^It  remains  to  offer  a  few  observations  on  the  subject  of   Ofrataiav 
retainer  under  the  Stamp  Acts.                                                        rl?^!?!. 
First  Where  the  executor  or  administiBtor  retains  a  leffacy  or  7= r--, 

°     •'  When  retaiDed 

residucy  &c.,  under  the  said  acts  for  his  oum  benefit.  by  executor, 

ITie  statute  (t),  so  often  referred  to,  enacts,  that  where  the  J^J|J[[^"  ^'^ 
executor  or  administrator  is  entitled  to  any  legacy,  or  to  the 
whole  or  any  part  of  the  residue,  he  shall  be  chargeable,  when- 
ever in  the  due  course  of  administration  he  shall  be  entitled  to 
retain  to  his  own  use  any  part  of  the  personal  estate  of  the 
deceased,  in  satisfaction  or  discharge  of  his  legacy,  &c.,  and 
before  such  retainer,  shall  transmit  to  the  Stamp-office  a  note 
contiuning  particulars  of  such  legacy,  &c.,so  to  be  retained ;  and 
in  case  he  shall  neglect  to  pay  the  duty  assessed  by  the  commis- 
noners,  within  fourteen  days  after  the  same  ought  to  be  paid, 
under  the  proyisions  of  the  act,  he  shall  forfeit  treble  the 
amount  of  the  duty. 

Seeondfy*  Where  the  executor  or  administrator  retains  for  the  wben  for  tlie 
benefit  of  another,  H~«*'  ^ ' 

tber. 

When  the  duty  can,  consistently  with  the  enactments  of  the 
several  acts,  and  particularly  of  that  last  mentioned,  be  ascer- 
tained and  paid  by  the  executor  or  administrator,  it  is  usual  and 
]nx>per  to  pay  it  when  the  legacy  is  retained,  although  the 
time  of  payment  to  the  legatee  has  not  arrived.  Indeed  the 
sixth  section  of  the  36  Gea  3,  c.  52,  contemplates  such 
retainer  ;  and  the  executor,  it  should  seem,  is  liable  to  be  called 
upon  for  it,  since,  from  the  time  of  retainer  it  becomes  a  debt  to 
the  Crown,  although  no  penalties  accrue  until  after  payment 
of  the  legacy  to  the  legatee. 

I^  for  instance,  a  legacy  of  1,000J1  is  given  to  the  executor 
upon  trust  to  pay  it  to  J.  at  twenty-one ;  the  executor,  upon 
delivery  of  his  final  account,  may  pay  the  duty  at  that  time, 
or  he  may  retain  it,  and  account  for  it  as  retained :  If  he  pay 
it  then,  of  course,  all  the  accruing  interest  would  firom  that 
time  belong  to  the  legatee,  and  no  more  duty  would  be 
payable ;  but  if  he  retain  it,  and  no  duty  is  paid  until  A.  attains 
twenty-one,  the  duty  must  be  paid  on  the  interest  accrued  from 
the  death  of  the  testator  to  the  time  of  payment  (J) ;  and  no  i 
penalties  would  be  incurred  unless  the  executor,  afier  payment 
of  the  legacy,  neglected  paying  the  duty  within  the  time  pre- 
sciibed  by  the  Acts. 

(0  86  Geo.  3,  c  52,  sect.  35.  Gen.  v.  Caoenduk,  1  YHghw.  S2. 

(J)  Upon  the  principle  of  AH, 
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or  retainer         In  the  case  last  supposed,  it  is  at  the  option  of  the  executor  to 
S^*'A*ti.     P*y  ^®  ^^g*W5y  into  the  Bank  with  the  privity  of  the  Accountant 

General,  according  to  the  provision  of  the  statute  (A), 

In  cases  where  the  duty  cannot,  according  to  the  terms  of  the 
Acts,  be  paid  upon  the  delivery  of  the  executors'  or  administrators' 
final  account  at  the  Stamp-office,  exceptions  are  made  in  the 
general  statement  in  that  account  of  the  legacies  retained;  and 
the  duties  must  in  such  case,  be  paid  when  the  period  arrives  at 
which,  according  to  the  Acts,  the  duty  is  payable.  The  penalties, 
however,  do  not  accrue  until  after  payment  to  the  legatee. 

By  way  of  illustration,  let  us  suppose  a  legacy  given  to  or 
upon  trust  for  A.  testator's  sister,  for  life,  after  her  death  to  B. 
testator's  child,  for  life ;  and  after  the  death  of  A.  and  B,XoC 
a  stranger,  absolutely ;  and  A.  B.  and  C.  are  infants,  and  the 
legacies  directed  not  to  be  paid  until  twenty-one.  In  this  case, 
the  duty  payable  at  different  rates  must,  according  to  the  act, 
be  paid  by  A.  and  i9.  as  if  the  interest  of  each  were  an  annuity, 
by  four  instalments ;  and  upon  that  of  C.  when  he  comes  into 
possession. 

The  executor,  upon  making  up  his  final  account  cannot,  or 
admitting  that  the  duty  might  be  then  computed,  he  is  not 
obliged,  then  to  pay  the  duty  on  the  legacy,  but  only  to  account 
for  it  as  retained.  When  A,  attains  twenty-one,  the  duty  must 
be  paid  on  his  life  interest  by  four  instalments,  according  to  the 
Act;  and  after  his  death,  by  B*  in  like  manner;  and  after  the 
death  of  A,  and  B,  by  C  within  the  period  prescribed  by  the 
Acts,  after  the  receipt  of  the  principal 

In  making  out  the  final  account  a  mere  covenant  of  indemni^ 
fi*om  the  principal  against  an  annuity  for  which  an  intestate  was 
surety,  or  the  damages  to  be  recovered  under  it,  is  not  a  matter 
capable  of  valuation,  or  to  be  treated  as  part  of  the  intestate's 
effects,  so  as  to  be  taken  into  account  in  the  amount  of  the  stamp 
or  the  letters  of  administration  fj). 

We  proceed  to  consider. 
Of  tetainer  in        7.  Retainer  by  executors  or  administrators  generaSy. 

Where  a  person  entitled  to  a  legacy  is  indebted  to  the  testator, 
the  executors  may  retain  such  legacy,  either  in  part  or  fiill  satis- 
faction of  the  debt,  by  way  of  set-off. 


(A)  d6Gco.3,  C.52,  Bwt31,(mfo,         (Q  Cmrv.Aiftwit,  1  lloo.aEBob. 
p.  S82.  45. 
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Thus  in  Jeffs  y.  fVood  (m),  Jeffiy  by  his  will  gave  500L  to  his  of  retainer  m 
nephew  Wood  the  defendant;  and  appointed  the  plaintiff,  his  general. 
son,  executor  and  residuary  legatee.  Wood  sued  the  plaintiff  in 
the  Spiritual  Court,  for  his  l^acy,  and  the  plaintiff  filed  his  bill 
against  Wood  the  defendant,  and^  after  the  bankruptcy  of  Wood, 
against  his  assignees,  claiming  an  allowance  out  of  the  legacy  for 
monies  which  the  bankrupt  legatee  owed  to  the  testator,  and 
likewise  to  the  plaintiff  the  executor.  It  was  determined  by  Sir 
Joseph  JehfU,  M.  R.,  that  the  assignees  were  only  entitled  to  so 
much  of  the  legacy  as  remained,  after  deducting  what  was  due  to 
the  testator,  and  to  the  executor. 

In  the  recent  case  of  Ranking  v.  Barnard,  and  others  (n),  a 
similar  decision  was  made  by  Sir  John  Leach,  V.  C.  In  that 
case,  Sarah  Grave,  who  died  in  1815,  bequeathed  a  legacy  of 
1,0001  to  K»  F.  Jndey,  the  wife  of  John  AnsJey.  The  executors 
Barnard  and  EarmhaU,  two  of  the  defendants,  proved  the  will  in 
March,  1816.  Before  the  legacy  was  paid,  ^92^2^  became  bank- 
rupt, and  the  plaintifis  were  chosen  assignees.  Befwe  the  legacy 
had  been  paid,  K»  F,  Ansley,  after  appointing  by  will  (in  exercise 
of  a  power)  B.  A.  Ansley  and  JS,  R.  Comyn,  two  other  of  the 
defendants,  her  executors,  died  in  1817.  The  assignees  filed 
their  bill  against  the  executors  of  Sarah  Grave,  for  the  legacy  to 
K,  F,  Ansley :  the  executors,  by  their  answer,  stated  that  John 
Ansley,  before  and  at  the  issuing  of  the  commission,  was  indebted 
to  the  testatrix  Sarah  Grange  in  the  sum  of  27,0001 ;  and  that,  as 
Antley  was  entitled  in  right  of  his  wife  to  the  legacy  of  1,000£, 
diey  were  authorized  to  set  off  the  same,  as  fiur  as  it  would 
extend,  or  retain  the  legacy  of  1,0007.  Sir  John  Leach,  after 
noticing  the  case  of  Jeffs  v.  Wood,  observed,  that  the  l^atee 
having  died  without  making  any  daim  to  a  provision  out  of  the 
legacy,  it  was  discharged  of  her  equity,  and  the  legacy  would 
have  become  the  absolute  property  of  the  husband,  had  there  not 
been  any  bankruptcy ;  that  against  the  husband,  the  executors  of 
Sarah  Grave  would  have  a  right  to  satisfy  the  legacy  by  writing 
off  so  much  of  the  debt  due  to  the  testatrix ;  and  they  must  have 
the  same  right  against  the  assignees  (o).  The  bill  was  accordingly 
dismissed. 

The  preceding  rule  respecting  the  executor's  right  to  retain 
the  legacy,  in  satis£Eiction  of  the  legatee's  debt,  must  of  course  be 

(m)  2  P.  WiDB.  129.  Oraham,  1  Rom.  k  Mjl.  453 ;   8 

(fi)  5  Mad.  d2.  BU.  622;  2  CI.  &  Fin.  429,  nomme^ 

(o)  See  JUehards  v.  Riekards^  9      Cn^pM  v.  SamJ^ord. 

Price,  £.  B.  219;  also  Campbdl  v. 
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Of prafanptira  taken  with  this  qualification,  that  the  testator  does  not  maniCest 
payment.  ^^  intention,  either  in  the  terms  of  the  beqoest  or  in  other  parts 
of  the  will,  to  remit  the'  debt  due  to  him  by  the  legatee.  The 
mere  bequest  of  the  l^acy  however  is  not  of  ilsdf  sofiBcient 
manifestation  of  such  intention.  See  the  last  observation  of  Sir 
Jateph  JekyU,  in  the  case  oi  Jeffs  v.  Wood{p\ 

In  Halet  v.  Freeman  {q),  it  was  decided  that  a  trortee  under 
a  will  who  paid  the  legacy  duty  upon  an  annuity  after  the 
expiration  of  four  yean  firom  the  testator's  death,  might  lecovcf 
the  amount  of  duty  tcom  the  legatee,  notwithstanding  a  pievioiiB 
assignment  of  the  annuity  by  the  legatee. 

Hie  administrator's  right  of  retainer  for  a  debt  due  to  him  by 
his  testator  is  not  affected  by  the  circumstance  of  his  having  paid 
his  money  into  Court  (r). 

In  Ccurtenay  v.  WilUamt  («),  it  was  dedded  by  Sir  Jema 
Wigtam^  V.  C*,  in  a  suit  by  a  l^^tee  for  payment  of  his  legacy 
out  of  the  testator's  assets  in  due  course  of  administration,  that  the 
executor  might  reUun  so  much  of  the  legacy  as  was  anffid^it  to 
satisfy  a  debt  due  fix>m  the  legatee  to  the  testator  at  the  time 
of  his  death,  although  the  remedy  fi)r  such  debt  vras  at  the  time 
of  the  testator's  death,  barred  by  the  statute  21  Jac.  1»  a  16. 

The  next  subject  for  connderation  is^ 

8.  The  jprenoiiptfbe/M^m^fi^  of  legacies 

CourtB  of  Equity  are  never  active  in  extending  relief  to  stale  de- 
mands, except  upon  very  special  grounds.  Although  the  Statate 
of  limitations,  21  Jac.  l,c.  16,  did  not  bind  those  Courts  by  express 
terms,  so  as  to  enable  a  defendant  to  plead  it  in  bar  to  a  suit  fiir 
a  legacy  (v) ;  yet,  for  the  sake  of  convenience  tiiey  have  adcqited 
its  provisions  by  analogy,  in  many  instances  in  which  fiwud  made 
no  ingredient  Upon  this  princi|^,  it  has  been  determined,  that 
a  legacy  not  demanded  for  forty  years  should  be  considered  ftwA 
facie  as  satisfied :  but  this  presumption  is  not  so  absolute,  as  to 
support  a  demurrer  to  a  bill  for  such  a  legacy ;  for  the  point  of 
satis&ction  is  an  inference,  only  arising  fi!om  the  length  <^  time 
which  has  elapsed  ftom  the  period  the  legacy  became  payable^ 
and  which  may  be  repelled  by  dear,  strong,  and  relevant 
evidence.    If,  then,  the  merits  of  the  question  were  allowed  to 


(j9)  See  alBO  Carey  v.  Oaodinge^  (q)  1  Bro.  k  Bing.  991. 

8  Bro.  C.  0. 110;  Daoie  v.  JSlmei,  (r)  CJUeeumr.  Deum^  6  Rius.  29. 

1  Beav.  181 ;  Cherry  v.  BoMMbee,  (a)  8  Hare,  589. 

4  Myl.  ft  a  442,  etg^roj  p.  897.  (o)  2  Yet.  Jan.  571. 
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be  decided  in  a  summarj  way  upon  a  demurrer^  the  Iq^atee  arprvgnmptive 
would  be  precluded  fiom  the  opportunity  of  producing  such     payment. 
testimony  (w), 

A.  (x)  by  his  will  charged  all  his  estate  generally  with  the 
payment  of  debts  and  legacies*  The  bill  was  brought  by  the 
second  husband  of  a  legatee,  after  her  death,  against  those  in 
possession  of  the  estate.  It  was  resisted  on  the  ground  of  pre- 
sumptive payment,  arising  from  the  length  of  time  which  had 
elapsed  without  any  demand ;  which  was  above  forty  years ;  and 
hecBUBe  the  Tepresentatives;,  both  real  and  personal,  and  all  the 
persons  who  could  throw  any  light  upon  the  question,  were  dead. 
The  plaintiff,  to  rebut  the  presumption,  proved  tiiat  one  legacy, 
of  ten  .  guineas,  was  not  paid ;  and  also  ofii^red  to  read  the 
evidence  of  some  bond  creditors,  that  the  debts  due  to  them  were 
not  paid.  AH  die  other  evidence  was  hearsay.  They  excused 
the  length  of  time,  by  alleging  several  in&ncies  in  those  who  had 
possession  of  the  estate.  Lord  Commissioner  Eyre  remaiked, 
that  it  was  a  presumption  of  fact  in  legal  proceedings  before 
juries,  that  claims  the  most  solemnly  established  upon  the  foce  of 
them,  would  be  presumed  to  be  satisfied,  after  a  certain  length  of 
time.  He  doubted  as  to  the  relevancy  of  the  evidence,  and  coDr 
curred  with  Lord  ComnuBsioner  Ashkurttf  in  thinking  that  the 
(yourt  could  not  entertain  their  suit,  which  was  brought  forty 
years  after  the  right  accrued;  but  that  since  the  original  demand 
was  plain,  and  there  was  no  positive  evidence  that  it  was  paid, 
though  the  presumption  was  that  way,  yet  there  was  such 
foundation  for  the  bill,  as  to  make  it  not  a  case  for  costs. 

In  the  pase  oi  Pickering  "v.  Lord  Stmnfard(y),  decided  by  Lord 
jthanUy^  M.  R.,  upon  a  claim  made  by  the  representative  of  one 
of  the  testator's  next  of  kin,  after  a  lapse  of  Airty-five  years,  to 
such  parts  of  the  testator^s  residuary  estate  as  were  secured  upon 
real  property,  upon  the  ground  that  the  dispomtion  was  void  by 
the  Statutes  of  Mortmain,-*his  Lordship  acknowledged  the 
propriety  of  the  decision  of  tiie  Lords  Commissioners^  in  the  case 
last  stated,  and  sud  if  the  case  before  him  had  been  that  of  a 
legacy,  he  would  have  been  of  opinion  that  a  bar  had  arisen 
from  the  length  of  time  which  had  elapsed,  upon  tbe'ground  of 
presumptive  satis&ction. 

Previously  to  the  late  Statute  of  Limitation^  the  better  opinion 


(»)  8  Bro.  C.  C.  68S,  646.  (y)  3  Vei.  jon.  272 1  4  Bro.  C.  C. 

(s)  Jimt$  T.  Twrhmm^  2  Yes.     214. 
jm.  11. 
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orprwnmptiTe  was  that  twenty  years  would,  by  analogy  to  the  former  Statute  of 
payment.      Limitations,  raise  the  presumption  (^payment  of  a  l^acy. 

In  the  case  of  Montresar  v.  WiUkmu  (y),  which  came  before 
Sir  John  Leach,  V.  C,  upon  exceptions  to  the  Master's  report^ 
one  Duval  (a  lessee  under  a  lease  from  the  Portland  fiunily  for 
ninetyniine  years  from  1765),  by  his  will  dated  December  1789, 
proved  3rd  May,  1794,  charged  his  general  estate  with  legacies; 
subject  to  which  the  lease  passed  to  his  son  as  executor  and 
residuary  legatee.  Duval,  the  son,  in  1808  granted  an  under- 
lease, which,  after  yarious  mesne  assignments,  came  to  Wigan, 
who  obtained  a  further  term  of  fourteen  years  from  Duval,  and 
then  assigned  the  under  lease  to  the  defendant,  who  contracted 
with  General  Maniresar,  the  plaintiff,  for  the  sale  of  the  leasehold 
premises  and  the  furniture.  Among  other  objections  to  the  tide 
referred  to  the  Master,  it  was  insisted,  that  the  lease  being 
chaiged  with  the  legacies,  demands,  in  respect  of  these,  might  be 
made  upon  the  purchaser.  Releases  were  subsequently  procured. 
When  the  cause  came  on  upon  the  exceptions  to  the  Mastei's 
report,  his  Honor  said,  ^  These  releases  are  unnecessary.  The 
vendor  has  no  right  to  them.  Even  without  them  I  should  have 
held,  that,  where  an  executor,  twenty  years  after  the  death  of  the 
testator,  sells  a  leasehold  charged  by  the  will  with  legacdes,  and 
no  demand  has  during  all  that  time  been  made  upon  it,  there 
was  evidence  that  the  charges  had  been  paid." 

In  Campbell  v.  Graham  (z),  l^acies  of  500L  were  given  to 
two  legatees,  who  do  not  appear  to  have  claimed  their  legacies 
during  the  period  between  die  testator's  death  in  1790  and  1818, 
when  they  assigned  their  legacies  to  their  nephew  Jiim  Graham 
CampbeU,  who  in  1821,  filed  his  bill  against  the  personal  repre- 
sentative of  the  testator.  One  of  the  questions  in  the  cause  wai^ 
whether  these  legacies  were  not  to  be  presumed  satisfied*  The 
Master  reported  that  he  did  not  find  they  were  satisfied,  and 
objections  being  taken  to  his  report,  Sir  John  Leach,  M.  B., 
under  the  circumstances  of  the  case,  considered  that  the  Master 
in  that  report  had  adopted  the  safer  course,  and  overruled  the 
exception.  The  circumstainces  alluded  to  were,  that  the  legatees 
had  left  Jamaica  previously  to  the  testator's  death,  where  the 
•  assets  were  to  be  administered,  and  never  returned  there^  and 
that  there  were  not  assets  forthcoming,  part  of  the  assets  being  a 


(y)  MSS.  1828,  March  3,  April     on  appeid  D.  P.;  8  BIL  6S2;  2  GL 
16,  and  May  7.  ft  Fin.  429. 

(z)  1  Bum.  &  Mjl.  458,  affirmed 
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bcmd  due  to  the  testator  by  John  Campbell^  a  brother  of  the  Of  pnsamptiT* 

l^iatees,  and  out  of  which  their  legacies  were  directed  to  be  paid^  P*y°>^^ 

From  this  judgment  an  appeal  was  made,  and  Lord  Broughamy^ 

C.5  decided  that  the  legatees  were  barred ;  in  the  conclusion  of 

his  judgment  after  discussing  the  authorities  (a)  bearing  upon  the 

question,  his  Lordship  observed,  **a  party  buying  a  legacy  of 

5QOL  for  2&1  after  seven  and  twenty  years  have  elapsed,  and  then 

allowing  four  years  more  to  pass  before  filing  his  bill,  making 

altogether  a  laches  of  more  than  thirty  years,  in  my  apprehension 

has  himself  to  blame,  if  he  finds  when  he  comes  into  this  Court 

that  his  remedy  is  gone.     Upon  the  principle  of  some  of  these 

cases  therefore,  and  upon  die  authority  of  others,  admitting 

nevertheless  that  no  one  has  gone  so  far  as  to  say  that  mere 

lapse  of  time  can  be  pleaded  as  a  bar,  and  stating  also  that  I  can 

find  no  case  in  which  the  precise  period  of  seven  and  twenty 

years  has  been  held  to  be  sufficient  to  shut  the  doors  of  a  Court 

of  Equity  against  such  a  demand  as  too  stale  to  be  enforced — 

upon  the  principles  and  the  reasoning  in  some  of  these  cases,  and 

the  actual  decision  in  others,  I  am  dispoftd  to  hold  that  the 

plaintiff  has  come  too  late,  and  that  the  do(»rs  of  this  Court  ought 

not  now  to  be  thrown  open  to  him,  inasmuch  as  to  use  Lord 

Camdei^^  expression,  the  Court  cannot  be  called  into  activity  to 

aid  a  demand,  be  it  for  a  legacy  or  for  a  debt,  unl/ess  with  good 

fidth  and  with  good  conscience  a  reasonable  degree  of  diligence 

shall  have  been  used." 

But  presumption  of  payment  of  legacies  will  not  be  made  fit>m 
mere  lapse  of  time  where  payment  by  the  executor  would  be  out 
of  the  ordinary  course  (b). 

But  in  the  case  of  Lee  v.  Broum  (r),  it  was  decided  that  a 
legatee  might  recover  a  legacy,  though  he  had  lain  by  for  ten 
years  without  making  any  claim. 

In  that  case,  the  fistcts  of  which  are  before  stated  (d),  Edward 
Browviy  (the  executor  and  defendant)  insisted  that  the  legacy  of 
lOOil  was  satisfied,  and  stated  that  during  the  apprenticeship  of 
the  plaintiff,  WWiam  Brown  paid  him  eighteen  guineas,  besides 
declaring  that  he  would  afterwards  give  him  20021  to  set  him  up 

(a)  4  BmrowB,  1962 ;  Onoald  v.  u^'  M^pra. 

L^h,  1 T.  R.  270,  (at  lair) ;  Fiadang  (b)  Prior  v.  Hormbhw,  2  To.  & 

V.  Winter,  19  Ves.  196  ;  Wynne  v.  Coll.  (E.),  200. 

Waring,  there  cited ;  Hercy  v.  Din-  (e)  4  Yes.  362,  stated  stqnra,  p. 

woocfy,  4  Bro.  C.  C.  257 ;  SmiA  v.  8S5,  and  see  Raveneeroft  v.  Frie^^ 

Clay,  3  lb.  639,  n. ;  Jomee  t.  Turber-;  1  Coll.  (C),  16. 


tFOfe,  and  JfVdkmiv  V.  Lord  6to|/brd;         (d)  AmU,9%6. 

VOL.  I.  O  O  O 
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orpr«iiaipth«  ii^  business.    There  was  evidence  of  dedaiadons  by  WiUkm^ 
payment.  Brawny  that  what  he  had  advanced  for  the  plaintiff  was  so  dine, 

as  the  l^acy  due  to  hun;  and  the  defendant  admitted  assets. 
The  Master  of  the  Rolls  said,  that  the  20(M1  had  not  been 
received  in  satisfiiction  of  the  legacy  of  \QQL ;  and  the  qoestioD 
then  was,  whether  the  Court  ought  to  declaie  the  jdaintiff  stOl 
entitled  to  his  legacy,  so  n^lected  to  be  called  for  by  him  when 
he  ought  to  have  called  for  it;  and  expressing  his  diaapprobation 
of  the  demand,  his  Honor  observed,  that  he  could  not  hold  it 
satisfied,  and  decreed,  that  the  defendant  should  pay  the  legacy 
of  1002L  with  interest  from  the  time  of  filing  the  bill,  at  the  rate 
of  four  per  cent,  but  he  gave  no  costs  on  either  side. 

We  may  here  observe,  that  legatees  will  not  be  deprived  of 
their  l^acies  (as  creditors  would  be  of  their  debts)  by  not 
claiming  them  within  the  time  limited  by  the  advertisements 
published  under  a  decree  of  the  Court  of  Equity  (e). 

By  the  40th  section  of  the  recent  Statute  of  Limitatioiis,  3  &  4 
Wm.  4,  c  27,  it  is  enacted  that,  aft^  the  31st  of  December,  1833, 
no  action,  suit,  or  other  proceeding  shall  be  brought  to  recover 
any  legacy  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same,  shall  have  accrued  to  some  peraon  capable  of 
giving  a  discharge  for,  or  release  of  the  same,  unless  in  the  mean 
time  some  part  of  the  principal  money,  or  some  interest  theiecxi 
shall  have  been  paid,  or  some  acknowledgment  of  the  right  thereto^ 
shall  have  been  given  in  writing,  signed  by  the  person  by  whom 
the  tame  shall  be  payable,  or  his  agent  to  the  person  entided 
thereto,  or  his  agent:  and  in  such  case  no  action,  suit,  or  other 
proceeding,  shall  be  brought  but  within  twenty  years  after  sudi 
payment  or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments. 

By  section  forty-two,  no  interest  on  any  legacy  shall  be  re- 
covered but  within  six  years  after  the  same  shall  have  become 
due ;  or  next  after  acknowledgment  of  the  same  in  writing  to 
the  person  entitled  thereto,  or  his  agent  by  the  person  by  whom 
it  is  payable,  or  his  agent 

It  has  been  decided  that  the  section  forty  applies  to  legacies 
payable  out  of  personal  estate,  as  well  as  those  chaiged  on  real 
estate  (/),  and  to  a  residue  of  personal  estate  (y). 

(«)  Anon.  9  Price,  379.  rmiar,  12  Sim.  264;  upon  sect  40, 

(/)   Sheppard  v.  DiiJb,  9  Sim.  see  also  PfttZZ^x)  v.  Jtfiauni^^  S  MjL 

^67.  k  Cr.  S09;  Ward  v.  Arek,  12  Sub. 

(g)  Prior  T.  HonMow^  2  Yo.  &  472. 

CoU.  (£.),  200  i  Chrittian  ▼.  Dm- 
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Sect.  m.  Of  the  appropriation  of  Legacies  of  Money  Appropriation. 
or  Stock* 

1«  Although  legatees  are  not  entitled  to  receive  the  principal  of  Appropriadon. 
thc^  legacies  beibre  the  time  of  payment  arrives,  yet  where  the 
I^acies  aie  not  charged  upon  real  estate  (h),  they  are  entitled 
to  have  them  either    appropriated  or    secured,  according  to 
circumstances* 

little  is  to  be  met  with  in  the  books,  upon  the  subject  of  the 
present  section;  dnd  the  practice  of  the  Court  .of  Chancery 
respecdng  it  has  not  been  uniform.  But  the  cases,  after  stated 
and  referred  to,  seem  to  authorize  the  following  conclusions: 

Firgt,  where  a  legatee  has  a  vested  legacy  of  sterling  money  or  IVobable  tulM 
of  stock,  whether  he  is  immediately  entitled  to  receive  the  wkok  ^^^on!^ 
or  only  a' portion  of  the  interest  or  annual  produce,  until  the  time 
of  payment  of  the  principal  arrives,  he  is  entitled  to  apply  to  the 
Court  of  Chancery,  to  have  the  l^acy  separated  from  the  bulk 
of  the  testator's  personal  estate,  and  appropriated  for  his  benefit 
by  investment  in  the  three  per  cent,  consols,  or  in  any  other  stock 
the  testator  may  direct,  until  the  payment  of  the  principal  (t ). 

Secondfyf  the  same  rule  obtains,  where  the  legatee  takes  only  a 
vested  life  or  other  less  estate  in  the  produce  of  a  legacy  of 
money  or  of  stock  {jy 

So  also  Tkardfyf  where  the  legatee  is  entitled  to  a  vested 
legacy  of  money  or  stock,  subject  to  the  life  interest  of  another 
person  (A). 

Fourihfy,  where  a  legacy  in  sterUnff  money  is  given  on  a  con- 
tingent event,  and  not  any  interest  payable  in  the  meantime, 
there  the  legatee  cannot  have  the  legacy  separated  from  the  bulk 
of  the  testator^s  estate,  and,  strictly  speaking,  appropriated; 
because  it  cannot  be  ascertained  what  sum  of  stock  will,  at  the 
time  of  payment,  produce  the  exact  amount  of  the  l^acy  in 
sterling  money ;  and  in  such  cases  it  is  the  practice  of  the  Court 
of  Chancery  to  order  the  fund  to  be  paid  to  the  person  entitled 
to  the  residue,  he  giving  real  security  to  the  legatee  fer  the 
payment,  when  the  contingency  happens  (/). 


(A)  Oawler  v.  Standerwick,  2  Cox,  1  Sim.  k  Stu.  311 ;  Fryer  t.  Buttar^ 

Ch.  Ca.  15,  sitproy  p.  654.  S  Sim.  442. 

(t)G'rtf«iT.P^o<,lBro.C.C.103,  (A)  Pidlen  v.  Smiik,  5  Ves.  21, 

tn/Vo,  p.  988 ;  Carey  v.  Askew,  2  lb.  infroy  p.  935 ;  Holland  t.  Hughes, 

59,  in/ra,  p.  984;  Banks  y.  Sladen,  8  Mer.  685,  infra,  p.  986  -,  HovgUm 

1  Kusfl.  %i  M.  216,  is^ra,  987,  938.  y.  Franklin,  1  Sim.  &  Stu.  390. 

(J)  lb.,  and  we  Webber  o.  Webber,         (I)  Webber  v.  Webber,  ubi  supra. 

ooo  2 
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Appropriation.  I^fthfyy  the  same  rule  seems  to  apply ,  for  the  same  reason,  to 
a  legacy  of  sterling  nUmey  vested^  but  not  payable  until  a  fiOart 
day,  and  not  any  interest  payable  in  the  mean  time ;  as  where  a 
l^acy  is  given  to  A^  ten  years  after  testatrix's  death;  as  in  the 
case  of  Ferrand  v.  PrenJ&ce  (m).  But  where  ucwrity  cannot  be 
given,  or  is  refused,  the  only  alternative  seems  to  be  to  have  the 
money  paid  into  the  Bank,  or,  in  other  words,  invested  in  the  * 
three  per  cenU,  (n). 

Buty  Sixihhfi  where  a  contingent  or  future  legacy  is  given,  wt 
in  sterling  money,  but  in  stocky  and  although  not  any  interest  is 
payable  in  the  mean  time,  there,  it  should  seem,  the  rule  is 
otherwise,  and  an  appropriation  will  be  directed;  because  the 
reason  against  appropriation,  before  stated  in  respect  of  a  legacy 
•  of  sterling  money,  does  not  apply,  since  the  actual  amount  of  the 
stock  does  not  vary,  though  its  market  value  be  subject  to 
fluctuation. 

Seventhly.  Where,  however,  the  debts  of  a  testator  are  inocm- 
fflderable,  and  the  personal  estate  ample,  though  subject  to  clains 
for  compensation  pending  in  suit,  the  Court  vrill  not  appropriate 
part  of  the  fiind  in  Court  to  answer  the  pecuniary  legacies  subject 
to  such  claims,  merely  on  the  ground  that  such  claims  may  not 
be  speedily  determined,  but  will  direct  proportional  payments  in 
anticipation,  as  fiur  as  it  can  be  done  with  safety,  to  the  creditora^ 
throwing  the  contingencies  on  the  residuary  legatees  (nn). 

Eighthly.  Where  the  appropriation  is  directed  by  the  testator 
in  a  particular  stock  it  must  be  made  accordingly.  But  if  the 
stock  specified,  though  existing  at  the  date  of  the  will,  is  sub- 
sequently converted  by  Act  of  Parliament  to  a  stock  bearing  a 
lower  rate  of  interest,  the  appropriation  must  be  made  in  stod^ 
bearing  an  equal  rate  of  interest  with  that  specified  in  the  will, 
if  any  such  exists  (o). 

Ninthly.  But  where  the  testator,  in  du^cting  the  ap{»x>priatioo 
of  so  much  of  his  personal  estate  as  will  produce  an  annual  som 
for  the  benefit  of  a  legatee,  leaves  the  selection  and  appropriation 
of  a  competent  part  of  his  estate  to  the  uncontrolled  discretion 
of  his  executors,  who  decline  to  exercise  that  discretion,  there 
the  Court  in  conformity  with  its  usual  practice,  will  direct  the 
annuity  to  be  provided  for  by  the  purchase  ofconsolsy  and  not  by 
an  appropriation  of  a  specific  part  of  the  assets  in  specie  {oo). 


(m)  Amb.  273.  (p)  Banks  v.  SUideny  1  Bust.&M. 

(n)  Ferrand  v.  Prentice,  stated  in  216. 

Cfreen  v.  Pigot,  1  Bro.  C.  C.  105.  (oo)  Prendergast  v.  Lusha^ttm,  ^ 

(nn)  Thomas  t.    Montgomery,   1  Hare,  171. 
Buss.  &  M.  729« 
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To  proceed  with  the  cases  in  illustration  of  the  above  rules.        Appropriation. 

In  Green,  v.  Pigot{p\  A.  in  1775  devised  to  the  defendants 
all  his  real  estates,  in  trust  to  s^Il  and  stand  possessed  of  the 
money  to  arise  by  such  sale>  and  of  the  rents  and  profits  in  the 
meantime ;  and  he  also  gave  to  them  his  personal  estates,  upon 
trust  to  pay  his  debts  and  funeral  expenses,  and  subject  thereto 
to  pay  legacies  amounting  to  40,000/1  and  (among  them)  to  the 
plaintifi^  a  legacy  of  5,0001     He  directed  the  legacies  to  be  paid 
to  the  respective  legatees,  being  males,  at  twenty-one,  and,  being 
females,  at  twenty-one  or  marriage,  which  should  first  happen, 
with  interest  in  the  meantime  not  exceeding  four  per  cent,  per 
annum;  and  if  the  legatees,  being  females,  should  die  before 
twenty-one  or  marriage,  or  males,  before  twenty-one,  then  he 
directed  that  the  legacies   should  fiJl  into  the   residue,  which 
he  gave  to  the  defendant  and  his  sister.  The  testator  died  in 
1777,  leaving  the  defendants.  Sir  IL  JPiffot,  his  eldest  brother 
and  heir;   and  the  defendants  proved  his  will.     In  1780  the 
plaintiff  (by  W.  Green  her  father  and  next  friend)  filed  her  bill 
against  the  defendants,  to  have  the  legacy  of  5,0001  paid  into 
the  Bank  of  Eryland  in  the  name  of  the  Accountant  General, 
with  interest  at  four  per  cent,  per  annum,  fi-om  the  death  of  the 
testator,  till  such  payment  should  be  made,  to  be  placed  out  in 
proper  funds,  or  to  have  the  same  secured  for  her  benefit,  and 
that  the  interest  of  the  legacy  might  accumulate  for  her  benefit 
till  she  married  or  attained  twenty-one,  and  in  the  meantime  for 
a  proper  allowance  out  of  such  interest  for  her  maintenance  and 
education.     The  defendants,  by  their  answer,  admitted  assets; 
and  the  cause  coming  on  to  be  heard  before  the  Master  of  the 
Rolls,  he  referred  it  to  the  Master  to  compute  interest  on  the 
legacy  at  four  per  cent,  firom  the  end  of  one  year  after  the  tes- 
tator's death,  and  ordered  that  the  produce  should  be  laid  out  in 
the  purchase  of  Bank  three  per  cent,  consolidated  annuities,  in 
the  name  of  the  Accountant  General,  upon  the  trusts  and  subject 
to  the  contingencies  in  the  testator's  will.    From  this  decree, 
there  was  an  appeal  to  Lord  Tkurlaw  (Chancellor);  who,  after 
noticing  the  early  cases,  remarked,  that  they  went  to  prove,  that 
where  a  legacy  is  to  be  paid,  it  must  be  secured.     He  did  not 
see  a  distinction  as  to  its  being  contingent  or  merely  fiiture.    If 
a  legacy  be  payable  at  twenty-one,  and  the  child  die,  his  executor 
cannot  claim  till  the  time  when  the  child  would  have  arrived  at 
twenty-one,  if  the  legacy  does  not  bear  interest ;  but,  if  it  be 


(/»)  1  Bro.  C.  C.  103. 
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Appropriation,  with  interest,  he  may  claim  immediately.  If  it  b^ar  a  leas  in- 
terest  than  the  utmost  use,  the  executor  had  a  right  to  the  use  of 
the  money,  paying  the  modified  interest;  Chester  y.  Pawter  (q); 
here  he  did  not  incline  to  alter  the  decree  at  the  Rolls.  Tikd 
legacy  was  to  the  child,  payable  at  twenty-one,  with  four  per 
cent  interest,  which  was  the  ordinaiy  interest  given  by  the  Court 
If  the  interest  had  been  severed  from  the  principal,  he  moat 
order  that  to  be  secured*  Giving  interest  even  at  two  per  cent 
vested  the  principal.  Whether  the  legacy  were  payable  at  a  fixed 
or  a  contingent  future  day,  the  effect  was  the  same:  he  most 
secure  the  interest  of  the  fimd.  If  the  interest  had  been  secured 
as  an  allowance,  he  must  secure  a  fimd  equal  to  it  The  Master 
of  the  Bolls  had  done  right  in  <Nrdering  it  to  be'kdd  out  in  the 
fiinds;  but  if  it  should  produce  more  than  four  per  cent.^  who 
was  to  have  the  surplus?  He  might  order  it  to  be  paid  to  the 
executor.  But  should  it  produce  less,  could  he  (»der  the  executor 
to  make  it  up?  no;  he  thought  therefore  the  produce  must  be 
to  the  use  of  the  in&nt     Decree  a£Srmed  (r). 

In  the  case  of  SitweU  v.  Bemard{8\  Lord  Eldon  aays^  *'In 
the  appropriation  as  to  legacies  it  would  be  fit  to  connder, 
whether  the  necessity  of  appropriating  may  not  give  the  legatees 
a  larger  interest  than  is  given  by  the  will^  upon  Green  v.  Pigut; 
but  there  have  been  other  cases  since,  in  which  it  has  been  held 
not  to  be  the  legitimate  efiect  of  appropriation,  to  give  a  larga^ 
interest  than  if  there  was  no  appropriation.'* 

Again,  in  the  case  of  Carey  v.  Aekew  (t\  B.  bequeathed  to 
the  plaintiff  lo,000iL,  to  be  paid  at  twenty-one  or  marrii^,  with 
interest  in  the  meantime ;  but  if  she  died  before,  the  legacy  was 
to  sink  into  the  residue.  The' question  was,  whether  the  legacy 
should  be  appropriated,  and  interest  paid,  or  whether  interest 
should  not  be  raised  until  the  legacy  was  payable*  The  Master 
of  the  RoBs  said,  **  That  if  there  had  been  no  directions  as  to 
the  interest,  the  law  was,  that  where  a  parent  gave  a  legacy  to 
a  child  unprovided  for,  the  child  should  have  interest  firom  the 
day  of  the  parent's  death;  but  in  the  case  then  before  him,  the 
interest  must  pass  by  the  very  words  of  the  wilL  He  thought 
the  money  must  be  immediately  raised,  although  the  child  mi^t 
not  live  to  attain  twenty-one,  or  be  married;  and  his  Honor 
referred  to  the  last  case. 


iq)  2  P.  Wms.  336,  siqn-a,  868.  1  Sim.  &  Stu.  Sll. 

(r)  See  also  Rock  t.  Hardman^  4         (*)  -6  Vea.  «48. 
Madd.  253,  4UQd  Webber  v.  Webber,   .      (f)  2  Bro.  C.  C.  69. 
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To  31ustrate  the  second  and  third  rules,  before  stated^  ^here  Appropratticm. 
a  previous  life  estate  is  given  in  the  legacy : 

In  PuUen  v.  StM^k  (u)^  Rowland  Fuller  by  his  will  gave  to  his 
niece  Ann^  wife  oi  Edward  PuUen^  an  annui^  of  30il  a  year  for 
her  life,  for  her  sole  and  separate  ose ;  and  he  directed  his  tnis- 
tees  and  executors,  out  of  his  personal  estate,  to  purchase  so 
much  stock  in  the  three  per  cents,  as  would  pay  the  said  annuity, 
and  to  cause  the  same  to  be  transferred  into  their  own  names  for 
that  purpose;  and  after  the  decease  of  the  sdd  annuitant,  he 
gave  the  principal  sum  which  should  have  been  laid  out  for 
securing  the  said  annuity,  to  the  eldest  son  of  such  annuitant ; 
and,  if  there  should  not  be  a  son,  to  the  daughter  or  daughters  in 
equal  shares,  if  more  than  one,  and  he  directed  the  interest  to  be 
applied  for  maintenance:  the  testator  then  devised  to  the 
defendant  and  two  other  persons  and  their  heirs,  certain  real 
estates,  upon  trust  to  sell;  and  he  declared  that  the  net  money 
to  arise  by  sale  of  his  real  estates  should  be  considered  as  part  of 
his  personal  estate,  and  he  appointed  the  trustees  his  executors. 

After  the  death  of  the  testator,  the  bill  was  filed  on  behalf  of 
the  only  child  ot  Ann  PuUen^  an  infant,  against  the  trustees  and 
the  parents  of  the  plaintiff,  praying,  in  the  usual  manner,  that 
the  trustees  might  either  admit  assets  sufficient  to  purchase  so 
much  stock  as  would  produce  an  annual  income  sufficient  to 
answer  the  annuity,  or  that  an  account  might  be  taken  of  the 
testator's  personal  estate,  debts,  &c.,  and,  if  necessary,  an  account 
of  the  rents  and  profits  of  his  real  estates  received  by  the  said 
defendants;  and  that  the  will  might  be  established,  and  the 
estate  sold  with  the  necessary  consequential  directions.  The 
executors,  by  their  answer,  stated,  that  there  was  then  standing 
in  their  names,  upon  th^  trusts  of  the  will,  a  veiy  considerable 
sum  in  the  three  per  cenis.^  and  the  whole  dividends  and  interest 
arising  therefirom  had  always,  since  the  decease  of  the  testator, 
been  half-yearly  paid  and  divided  among  the  persons  entitled,  as 
the  defendants  believed,  to  the  satisfection  of  Ann  PuUen  and 
her  husband,  who  had  never  requested  any  separate  appropriation 
for  such  annuity;  but  nevertheless  the  defendants  thereby  con- 
sented to  transfer  1,0001  three  per  cents.,  part  of  the  said  stock, 
as  a  specific  appropriation  to  secure  such  annuity,  and  the  l^acy 
to  the  plaintiff  The  exceptions  taken  in  the  answer  were  over- 
ruled; and  the  counsel  for  the  defendants  consenting,  an  order 
was  made  as  upon  a  motion,  that  the  executors  admitting  assets 

^         I  1^—  I       ■  ■  »  ^^^M^i^—^M^— ^^B  ■  nm^mfmamm    ■    ■  ■  ■■■«  ^^— ^^^a^—      I  ■  M.^  ■  I   ■■  ■■       I    M  ■  ■  Ml  ■  I       ■■     ■  —  I    ■  ■ 

(«)  5  Ves.  21. 
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Appropriatioii.  Sufficient  for  payment  of  the  annuity  and  legacy,  might  transfier 
l,000t  three  per  cents*  into  the  name  of  the  Accountant  Genendi 
to  that  account* 

In  Holland  v.  Hughes  {v\  WSHam  Holland,  of  CalcuUOf  by  his 
will  duly  executed,  &c.,  bequeathed  to  RAeeca  his  wife  fiO,000 
sicca  rupees  for  her  life,  to  be  raised  out  of  the  bulk  of  his  pro- 
perty ;  and  after  her  death,  he  gave  the  said  principal  money  to 
be  equally  divided  among  his  children  by  his  said  wife,  who 
should  survive  her,  and  for  fisdlure  of  children,  to  the  said  wife 
absolutely:   and  after  giving  several  other  legacies,  he  gave  all 
the  residue  of  his  estate,  real  and  personal,  to  his  wife  for  life,  and 
after  her  death,  to  his  children  as  before,  and  appointed  his  wife 
and  Samuel  Holland  (one  of  the  plaindfis)  his  executrix  and 
executor,  and  guardians  of  his  children.     The  testator  died, 
leaving  his  wife  and  one  only  child  (the  infant  plaintiff)  by  his 
marriage  with  her.     The  wife  alone  proved  the  will  in  Inda, 
and  collected  the  estate ;  and  after  retaining  the  l^ai^  of  50,000 
sicca  rupees,  (which  she  placed  out  at  interest  in  India),  and        j 
after  payment  of  the  testator's  debts,  and  the  other  legacies  given         ' 
by  his  will,  invested  the  clear  residue,  amounting  to  100,000  sicca 
rupees,  in  India  bonds,  the  interest  of  which,  as  well  his  of  the 
50,000  legacy,  she  received  to  her  own  use,  and  afterwards  came 
to  England  with  her  child  (the  infant  plaintiff),  leaving  her  agent 
in  India  to  collect  and  receive  any  outstanding  property  of  the 
testator's  there,  and  to  remit  the  interest  to  her  in  England.    The 
other  plaintiff  (who  was  the  executor  named  in  the  will)  proved 
in  England,  and  instituted  the  suit  in  the  names  of  himself  and 
the  in&nt,  gainst  the  widow  (who  had  subsequendy  married 
Ugain)  and  her  husband,  £>r  an  account  and  administration  to 
have  the  amount  of  the  plx^rty  ascertained,  and  all  outstandii^ 
parts  of  it  called  in  and  remitted  to  England,  and  liud  out  and     * 
invested  under  the  authority  of  the  (/ourt     It  appeared  that  the 
50,000  sicca  rupees  legacy,  and  also  the  residue  of  the  estate,  so 
far  as  it  was  collected,  had  been  invested  on  securities,  yielding 
.    a  rate  of  interest  much  more  considerable  than  that  afforded  by 
the  public  funds  of  this  country ;  and  upon  the  question  being 
raised,  Sir  WiUiam  Grant,  M.  R.,  was  of  opinion,  that  the  widow 
was  not  compellable  to  refund  the  excess  of  the  interest  which 
she  had  hitherto  received  above,  that  which  would  have  been 
produced  had  the  property  been  immediately  invested  in  the 
English  funds,  but  that  the  infant  plaintiff,  being  in  this  country. 


(17)  3  Meriv.  685,  S,  C;  16  Ves.  111. 
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had  a  right  to  have  the  property  remittecl*  and  invested  in  the  AppropriatioD. 
th^ee  per  cents,  in  the  name  of  the  Accountant  General,  which 
was  ordered  accordingly. 

The  fourth  rule  was  acted  upon  in  the  case  of  Wdjber  v. 
Wdher  (to);  and  the  fifth  and  sixth  seem  to  follow  firom  the 
determinatim].  In  that  case  WUUam  Webber  gave  to  each  of  his 
daughters  lO^OOOil  on  their  respective  marriages,  and  after  the 
deadi  of  their  mother,  an  annuity  of  1,200/1  equally  while  they 
continued  unmarried,  and  after  the  death  or  marriage  of  either, 
the  survivor  after  the  death  of  die  mother  was  to  have  an  annuity 
of  800il  in  lieu  of  her  moiety  of  the  annuity  of  1,2001  so  long  as 
she  continued  unmarried.  One  of  the  daughters  married  in  the 
testator*s  lifetime:  after  his  death  a  suit  was  instituted  for  the 
administration  of  the  testator's  personal  estate ;  and  the  Master 
reported  all  the  debts  and  legacies  paid,  except  the  10,0007.  given 
to  the  unmarried  daughter  Mary;  and  that  the  sum  of  16,00021 
three  per  cents.^  piurt  of  the  funds  in  Court,  was  according  to  the 
market  price  of  such  stock  on  that  day,  mentioned  in  the  report 
of  the  value  of  10,0001  That  sum  was  carried  to  Miss  Webbers 
account,  subject  to  the  contingencies  in  the  will  concerning  her 
legacy.  The  widow  died ;  and  upon  the  petition  of  Miss  Webber^ 
insisting  that  she  was,  in  the  events  that  had  happened,  entided 
to  an  annuity  of  800il,  an  order  was  made,  directing  two  sums 
of  13,333iL  three  per  ceTits.,  part  of  the  funds  in  Court,  to  be 
appropriated  to  answer  the  annuity.  Upon  the  petition  of  other 
parties,  to  have  the  sum  of  16,000iL  carried  over  fit>m  Miss. 

Webber*s  account  to  the  credit  of  the  cause  generally,  and  diat 
the  two  sums  of  13,33321  might  be  declared  to  be  a  ftmd  for 
answering  both  the  annuity  and  legacy,  as  Miss  Webber  never 
could  be  entitled  to  both  the  annuity  and  legacy:  Sir  John 
Leacht  V.  C,  observed,  that  the  legatee  being  entitled  to  receive 
a  certain  sum  m  maney,  when  the  event  of  her  marriage  happened, 
her  legacy  was  not  capable  of  being  secured  by  the  present  appro- 
priatian  of  any  sum  of  stock ;  and  he  decreed,  that  the  residuary 
legatee  should  receive  the  whole  fund  in  Court,  upon  giving 
security,  to  the  satisfaction  of  the  Master,  for  the  payment  of  the 
legacy,  if  the  event  happened :  and  that  the  legacy  might  be 
sectored  upon  land,  if  the  residuary  legatee  had  land,  or  by  Joan  qf 
money  upon  land. 

The  seventh  rule  before  mentioned  is  illustrated  by  the  case  of 

Thomas  v.  Montgomery  (or),  and  the  e^hth  by  that  of  Bankes  v. 


(to)  1  Sim.  &  Stu.  31 1.  (;r)  1  Boss.  &  M.  728. 
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Appfopriatioii*  SBaden  (y).  In  the  latter  case,  the  testator  bequeathed  12,5001 
four  per  cent  Bank  Annuities  upon  certain  trusts.  At  the  dat& 
of  the  will  the  testator  was  possessed  of  a  laige  sum  in  the  fonat 
per  centSmg  called  four  per  cent  annuities,  consolidated  in  1780. 
This  stock  was  subsequently  converted  into  stock  bearing  three 
and  half  per  cent,  interest.  A  subsequent  Act,  7  Geo.  4,  c.  39, 
created  a  new  stock,  called  new  four /i^r  oeyilL  stock,  irredeemable 
until  1833,  which  was  the  only  stock  bearing  that  rate  of  interest 
at  the  time  the  bill  was  filed.  Sir  John  Leach,  1£  B.,  directed 
die  investment  of  the  legacy  to  be  made  in  the  new  fi>ur  per 
cent  annuities,  observing,  that  if  the  consolidated  four  per  eent 
annuities  had  remained  at  the  death  of  the  testator  as  they  were 
at  the  making  of  the  will,  die  executors  might  have  satisfied  the 
legacy  by  an  investment,  either  m  the  new  four  per  cents.,  or  in 
the  consolidated  four  per  cents. ;  that  the  latter  stock  being  gmie, 
they  were  still  at  liber^  to  invest  the  legacy  in  the  new  four 
per  cents.^  and  that  the  legatees  were  entided  to  have  the  invest- 
^     ment  made  in  a  stock  bearing  {our  per  cent  interest 

The  ninth  rule  is  deduced  firom  the  case  of  Prendergast  v. 
Ltishinffton  (r).  There,  nearly  the  whole  of  the  testator's  personal 
estate  was  at  his  death  invested  in  foreign  fimds ;  and  the  reddu- 
aiy  legatees  contended,  that  the  widow's  annuity  of  1,5001 
shoul^  be  provided  for  by  the  investment  of  a  competent  part 
of  the  existing  securities.  But  as  the  executore  declined  to  exei^ 
cise  the  discretion,  reposed  in  them  by  the  testator,  to  select  and 
appropriate  a  part  of  the  assets  for  securing  the  annuity,  the 
Court  directed  the  sale  and  investment  in  consols  of  a  suflScient 
part  of  die  testator's  property  for  that  purpose. 

In  paiwL,  2.  When  the  appropriation  is  made  in  pens  by  the  executon  or 

trustees,  the  whole  sum  must  be  properly  invested,  and  they  must 
proceed  in  the  same  manner  as  the  Court  of  Chancery  would,  if 
a  suit  bad  been  instituted  to  have  the  legacy  secured,  in  which 
case  the  appropriation  will  be  good;  but  if  they  act  otherwise, 
they  will  not  be  indemnified  in  making  die  appropriadoo, 
although  they  may  have  acted  band  Jide. 

In  Coeper  v.  Douglas  (a),  A.  bequeadied  4,000i  to  his  coosin 
S.  Cooper,  a  co-plainufi^  widi  her  husband,  to  be  paid  within 
three  months  after  her  marriage ;  and  until  such  marriage,  inter- 
est should  be  paid  to  her  at  32.  per  cent, ;  and  appointed  E  Wise 

(if)  I  Rus8.  &  M.  216.  (a)  2  Brown.  C.  C.  232. 

(z)  5  Hare  171. 
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ezecatriz.    In  1767,  the  executrix  invested  4,0001  in  the  pur-  Ap|ii«iprifeti<m« 

chase  of  4,440t  stock,  and  conveyed  the  same  to  trustees*  in  trust 

to  pay  S.  Cooper  4fiOOL,  with  interest  at  31  per  cent,  and  the 

eurplus  interest  to  her,  the  executrix.    The  legatee  afterwards 

intermarried  with  the  co-plaintiff  Cocper,  and  the  stock  turning 

out  not  equal  in  value  to  the  4»000/.,  they  filed  thebijl,  stating 

the  marriage  and  a  settlement  previous  to  it,  and  diat  the  stock 

purchased  was  not  equal  in  value  to  the  legacy,  and  praying  that 

OMons,  the  husband  of  the  executrix,  who  was  then  dead,  might 

pay  to  the  trustees  -in  the  setdement,  the  difference  between  tlie 

present  value  of  the  stock  purchased,  and  the  4,000j^  legacy. 

The  question  was,  whether  the  laying  out  the  money  in  the  ftinds 

and  conveying  the  same  to  trustees  for  the  benefit  of  the  legatee, 

was  a  valid  appropriation,  binding  upon  the  {daintifis ;  and  it 

was  decreed,  that  the  stock  purchased  should  be  transferred  to 

the  Accountant  General,  in  trust,  in  the  cause,  in  part  satisfiustion 

of  the  legacy  of  4,0002. ;  and  it  was  referred  to  the  Master  to 

take  an  account  what  would  remam  due  to  the  phdntifls  after     v 

audi  transfer,  for  principal  and  interest  of  the  said  legacj.    The 

Master  made  a  report,  and  the  cause  stood  over,  in  order  that  it^ 

might  be  reheard  on  the  point  of  the  validity  of  the  appropriation. 

The  Lord  Chancellor  (  Thurhw)  said,  the  question  wasj  whether 

the  legacy  had  been  taken  out  of  the  testator's  propchrty?    The 

uses  declared  by  the  deed  had  been  expressly  to  pay  the  legatee 

4,000iL  with  interest  at  iL  per  cenL,  and  to  pay  the  residue  of  the 

interest  to  the  executrix.   If  a  legatee  had  the  legacy  anticipated, 

he  must  stand  or  fell  by  it;  but  then  he  must  have  the  whole  sum. 

When  the  Court  appropriated  a  legacy,  it  ordered  a  sum  equal 

to  the  legacy  to  be  laid  out ;  but  he,  (Lord  JTiurlow)  did  not 

remember  any  case  in  which  the  Court  had  done  so,  and  given 

any  part  of  the  intermediate  interest  to  another  person.    The 

executrix  could  not  take  the  surplus  interest    The  money  must 

remain  in  Court,  subject  to  the  application  of  the  puties,  and  it 

must  be  referred  to  the  Master,  to  inquire  into  the  settlement, 

and  to  whom  it  should  be  paid. 

In  Hutcheeon  v.  Hammond  (i),  Frances  Hutcheeon^  in  exercise 
of  a  power  reserved  to  her  in  her  marriage  settlement,  by  her 
will  appointed  trustees  to  sell  certain  estates,  and  after  certain 
deductions,  to  lay  out  the  residue  of  the  money  in  the  fiinds,  and 
to  permit  her  husband  fFilHam  Hutckeson  to  receive  the  interest 
fi)r  his  life,  and  after  his  death  to  pay  to  the  plaintiff,  Ann  Jones, 

(b)  3  Bit).  C.  C.  128,  144. 


940  Of  the  Appropriation  of  Legacies.     [Ch.  xiv. 

Appit^priAtion.  in  certain  events  (which  happened)  three  sums  of  1,50021,  l,500L 
and  500/. ;  and  she  appointed  her  husband^  William  Hutchesonf 
executor  and  residuary  legatee.  By  a  codicil,  the  testatrix  de- 
clared, that  i£Ann  Jones  should  marry  in  the  lifetime  of  ffiOiam 
Huicheson,  withoat  his  consent,  then  the  three  sums  should  go 
according  to  the  appointment  of  WUUam  Hutcheson.  After  the 
testatrix's  death,  the  trustees  sold  the  estate  for  6,500J1,  and  after 
certain  deductions,  a  residue  of  6,2522.  6«.  2d.  remained  in  their 
hands.  They  invested  2,6952.  in  the  purchase  of  4,900iL  three 
per  cents.,  but  kept  back  SfiOOL  to  be  invested,  to  answer  the 
amount  of  the  legacies  given  to  AnnJcfMs,  subject  to  her  father's 
life  interest,  in  case  they  should  be  justified  in  so  doing.  The 
plaintiff,  WiBiam  ^Hutcheson,  made  several  applications  to  Pder 
Hamnwndy  the  acting  trustee,  to  invest  the  3,500/.  in  the  funds; 
and  the  result  was,  that  it  was  laid  out  in  the  purchase  of  6,400JL 
three  per  cents.,  of  which  notice  was  given  by  Hamnumd  to 
Hvtehtsony  but  not  any  declaration  of  the  trusts  was  made. 
The  plaintiflb,  P.  Jim/es  and  Ann  Jones  intermarried,  she  having 
first  duly  obtained  in  writing  the  consent  of  her  fiither.  By 
settlement  made  prior  to  the  marriage,  it  was  agreed,  that  their 
proportionable  share  of  the  stock  should  be  assigned  to  trustees, 
to  the  uses  of  the  marriage.  The  bill,  among  other  thin^ 
prayed  it  to  be  declared,  that  the  trustees  of  the  marriage  settle- 
ment of  P.  Jones  and  Ann  his  wife,  were  entitled  to  the  three  per 
cent  annuities,  purchased  with  the  3,500/L  upon  the  trusts  of  such 
settlement,  and  that  the  stock  might  be  transferred  to  them. 
Judge  BuUer  stated  the  questions  to  be,  first,  whether  the  sum 
could  have  been  appropriated  by  the  trustees ;  and  if  so, 
secondly,  whether  what  had  been  done  amounted  to  an  appro- 
priation ;  and  thirdly,  if  it  could  be  then  paid  to  the  trustees  of  Ann 
Jones^B  settlement  His  Lordship  decided  that,  even  in  contin- 
gent interests,  any  person  interested  might  come  and  have  the 
fiind  appropriated ;  and  that  if  the  Court  would  have  appropria- 
ted the  fund,  the  trustees  were  justified  in  doing  ft,  witlioat 
its  intervention ;  that,  in  that  case,  the  trustees  had  made  the 
appropriation ;  and  that  it  might  then  be  paid  to  the  trustees  of 
Ann  Joneses  settlement,  with  the  consent  of  the  father.  The 
cause  was  reheard  before  Lord  T%urhw,  who  aflirmed  the 
decree. 

In  the  case  of  Hancom  v.  AUen  (c),  the  bill  was,  to  have  some 
trust  money  laid  out  pursuant  to  the  trusts  of  a  dted  bearing 


(c)  2  Dickeast  ^8- 
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date  1740.  The  trust  money  had  been  laid  out  by  the  trustees,  Appropriation, 
in  the  fiinds,  which  sunk  in  their  value,  without  any  malajides; 
but  the  same  not  being  laid  out  in  the  funds  in  which  the  Court 
directs  trust  money  to  be  laid  out,  the  trustees  were  ordered  to 
account  for  the  principal,  and  to  pay  it  into  the  Bank,  and  then 
that  it  should  be  laid  out  in  Bank  three  per  cent  annuities. 

In  the  last  case^  that  of  Trafford  v.  Bohem  (d),  before  Lord 
jHiardwiche,  was  cited;  in  which  a  trustee  laid  out  trust  money  in 
the  South  Sea  annuities,  which  afterwards  sunk  in  their  value. 
It  was  considered  as  a  departure  from  the  trust,  and  the  Lord 
Chancellor  ordered  the  deficiency  to  be  made  up ;  and  as  to  the 
manner  of  making  it  good,  he  observed,  that  it  must  first  come 
out  of  the  estate  of  a  cestui  gue  trust,  who  consented  to  the  in- 
vestment ;  the  rule  of  the  Court  being,  that  if  a  trustee  err  in  the 
management  of  the  trust,  and  b  guilty  of  a  breach,  yet  if  he  goes 
out  of  the  trust  vdth  the  approbation  of  the  cestui  que  trust,  it  must 
be  made  good  first  out  of  the  estate  of  the  person  who  consented 
to  it  See  also  the  case  of  Jdie  v.  Fennmtteau,  in  a  note  to 
Hancam  v.  Alien  (e). 

It  would  seem  fix>m  the  preceding  authorities  that  the  trustees 
will  be  answerable  not  for  the  amount  of  stock  which  might  have 
been  purchased  but  for  the  principal  money  only  (/)• 

In  Peat  v.  Crane  (g),  before  Lord  TTiurlaw,  C,  the  trustee  laid 
out  trust  money  in  three  per  cents,,  the  fimd  the  Court  adopts, 
with  a  view  to  benefit  the  trust,  so  that  it  might  not  lie  unpro- 
ductive. The  three  per  cents,  afterwards  sunk  in  their  price;  the 
trustee  clumed  an  allowance  for  what  he  had  so  laid  out  His 
Lordship  at  first  doubted  as  to  making  the  allowance,  but  after 
consideration,  was  clear  he  was  entitled  to  an  allowance,  according 
to  the  price  at  which  the  annuities  were  purchased  (A). 

But  where  the  testator  directs  that  the  residue  may  be 
employed  in  any  manner  his  executors  should  think  proper,  they 
are  not  liable  for  not  investing  in  three  per  cent  consols,  as  in 
ordinary  eases  (t). 

(d)  3  Atk.  440.  Bro.  G.  C.  434 ;  1  Cox,  24;  3Doir. 

(«)  Reported  in   1  Cox,  24,   as  12S;  Howe  v.  Lord  Dartmouth^  7 

Adye  ▼.  FemOeteau,  Yes.  151 ;   SoOand  v.  Hughes^  16 

(/}  See  Marsh  ▼.  Htmter,  Mad.  &  Yes.  1 14. 
Creld.  295 ;   also  Hancom  y.  AUen^  (t)  Dickenson  v.  PUufer^  1  C.  P. 

supTiJu  Coop.  C.  C.  178.    But  had  the  word 

(jg)  Note  by  Diokena  to  the  case  been  moest^  quarts  see  Geo.  Coop. 

of  Hancom  r»  AUen.  Ca.  Ch.  e,  33;   3  Swanst  63,  87; 

(A)  And  see  FrankUn  v.  Frith,  3  1  Yea.  &  B.  358. 
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Appropriitioii.       3.  A%  to  tbe  effect  of  appropriation  upon  the  fiind  it8el£ 

Its  effect  on  the      When  the  appropriation  is  once  daly  made,  whether  by  the 

^"^  direction  of  the  Court  or  by  the  executors  or  trustees  in  pau^ 

according  to  the  rules  of  die  Court,  the  rule  appears  to  be,  that 

the  legatees  entitled  to  the  legacy  for  which  the  apfHropriation  was 

made,  must  take  it,  subject  to  its  chances  of  fluctuation* 

For  example,  in  the  case  of  Burge$$  ▼.  Robmsan  (j),  the  ftcts 
of  which  are  before  stated  (A),  the  testator  gave  three  legacies  of 
2Q0£  each  to  his  three  nephews,  in  the  event  of  their  claiming 
them  within  three  years,  in  the  manner  therein  spedfied ;  and  in 
the  event  of  their  not  makiog  such  claim,  he  directed  that  5002. 
part  of  the  said  three  legacies  should  sink  into  the  residue  of  his 
personal  estate;  and  he  gave  the  residue  to  his  wife  the  plaintifl^ 
and  appointed  the  defendants  executors  of  his  wilL  When  the 
case  came  on  for  further  directions,  it  was  decreed,  that  the  50021 
should  be  raised  out  of  the  estate,  with  interest  at  42.  per  cent 
-from  the  end  of  three  years  after  the  death  of  the  testator.  It 
afterwards  appearing  ihat  the  5002  had  already  been  paid  into 
Court,  and  laid  out  in  the  purchase  of  stock,  in  pursuance  of  an 
order  made  on  the  motion  of  the  defendant,  the  cause  was  again 
spoke  to,  on  the  minutes.  The  plaintiff  claimed  to  be  entitled  to 
the  stock  and  the  dividends  which  had  accrued  thereon,  and 
likewise  to  interest  at  42  per  cent  upon  the  principal  sum  of 
5002,  from  the  expiration  of  three  years  after  the  testators  death 
to  the  time  of  the  investment;  the  defendant,  on  the  other 
side,  representing  that,  as  the  money  had  been  so  paid  in  and 
invested  upon  his  application,  the  plaintiff  not  having  i^ypeared 
or  consented  thereto,  he  (the  defendant)  would  have  been  liable 
to  make  good  the  principal  sum,  in  case  of  loss  by  the  fell  of 
stocks,  and  ought  therefore  to  be  held  entitled  to  the  advanti^ 
which  had  accrued  fix)m  their  rise  subsequent  to  the  investment; 
insisting,  consequendy,  that  the  stock  ought  to  be  sold,  and  that, 
out  of  the  produce  thereof,  together  with  the  dividends  accrued 
due  thereon,  the  plaintiff  should  be  paid  the  5002,  with  interest 
as  aforesaid.  But  Sir  WHMam  Grant  held,  that  the  investment 
of  the  money  was  an  appropriation,  by  which  all  parties  were 
bound,  and  dierefore  that  the  stock  belonged  to  the  plamtiff  (/). 


O*)  3  Mer.  7.  mS;  S  Sim.  424,  where  the  appro- 

(A)  P.  771.  priation  wad  according  to  the  direo- 

(0  See  also  Oreen,  v.  Pigot^  1  Bro.  tions  of  the    testator,  KimbefUy  v. 

C.  C.   lOff ;    Bodt  T.  Hartbmm^  4  Tetr,  4  Dro.  &  W.  139. 

Madd.  253 ;  aee  also  KendaU  v.  Rui- 
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« 

The  case  of  Davies  y.  Wattier  {m)  may  be  here  noticed,  Appropristioii, 
which  at  first  sight  might  appear  at  variance  with  the  rule  last  lu  effect  on  die 
stated ;  but  it  was  decided  upon  the  general  construction  of  the  ^^"^ 
wilL  John  Beard,  by  his  wiQ,  gave  his  wife  Lydia  Beard  20QL 
a  year  for  her  life,  and  bequeathed  the  residue  of  his  personal 
^tate  to  the  defendants  Wattier,  Goldicutt,  and  TTumisan,  to 
invest  it  in  the  funds,  and  pay  thereout,  in  the  first  place,  the  an-^ 
noity  to  his  wife ;  and  he  directed  them  to  divide  the  rendue 
of  ^e  dividends  equally  among  his  nejAews  and  nieces  living 
at  his  death,  and  afler  his  wife's  death  to  transfer  the  principal  to 
such  of  his  nephews  and  nieces  as  should  be  then  living;  and 
he  appointed  the  defendants  his  executors.  By  a  decree  made  ait 
the  hearing,  the  executors  were  ordered  to  transfer  4,000j^  navy 
five  per  cent  annuities,  and  5,300/.  three  per  cent  Bank  an* 
nuities,  into  the  name  of  the  Accountant  General,  in  trusty 
&C, ;  and  out  of  the  dividends  to  pay  the  annuity  of  2001  from 
time  to  time  to  the  widow.  The  funds  were  transferred  accord- 
in^y.  On  the  hearing  for  further  directions,  the  interests  of 
flome  of  the  other  parties  to  the  suit  were  declared  in  a  sum  of 
4^849/.  14s.  Bd.  Bank  three  per  cents,  standing  in  the  Accountant 
GencraTs  name,  which  appears  to  have  been  the  residue  of  the 
5,d00iL  Bank  three  per  cents,  after  costs  had  been  deducted;  and 
the  dividends  of  the  sum  of  4,849 JL 14^.  8df.  Bank  three  per  cen^ 
were  directed  to  be  paid  to  them  acccNrdingly.  By  the  3  Geo.  4, 
c.  9,  the  navy  five  per  cents,  were  converted  into  new  four  per 
cents.,  and  the  sum  of  4,000iL  navy  five  per  cents,  was  converted 
into  4,2002.  new  four  per  cents.  The  dividends  thus  being  insuffir 
cient  to  meet  the  annuity,  Mrs.  Beard  petitioned  that  die  defi- 
ciency m^ht  from  time  to  time  be  made  up  out  of  the  dividends 
of  the  sum  then  in  the  three  per  cents. ;  the  petition  was  opposed, 
on  the  ground,  that  the  sum  of  4,000/.  five  per  cents,  being  op- 
propriated  with  Mrs.  Beards  consent  for  securing  her  annuity,  she 
must  abide  by  the  loss  occasioned  by  the  conversion  into  four  per 
cents.  Sir  John  Leach,  Y.  C,  said,  that  the  appropriation  of  the 
4,0002.  five  per  cents,  was  not  the  act  of  the  petitioner,  but  was 
the  act  of  the  Court,  and  that  as  the  annuity  was  a  charge  upon 
the  whole  of  the  residue,  the  petitioner  was  entided  to  have  the 
deficiency,  which  had  been  occasioned  by  the  conversion  of  the 
stock,  supplied  out  of  the  other  funds  in  the  cause. 

The  reader  will  observe,  that  the  nephews  and  nieces  were  by 
the  will  entitled  only  to  the  residue  of  the  produce  of  the  testator^s 

(m)  1  Sun.  &  Sta.  463: 
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Appropriation.   pcrscHuJ  estate,  after  payment  of  the  annaity;  and  upon  this 
Its  effect  on  the  ground  the  decree  in  favour  af  the  annuitant  was  made, 
fond.  ji^Q  Qg^g^  oiMay  y.  Bennett  (n)  resembles  the  last    There  the 

testator  directed  his  trustees  after  payment  of  his  debts  to  invest 
in  their  names,  and  in  what  Government  security  they  pleased, 
so  much  money  arising  from  his  estate,  as  would  produce  the 
annual  interest  of  54L  I2s.  per  year  for  the  sole  use  of  his  wife, 
to  commence  from  his  decease,  and  which  interest  of  54L  12«. 
per  year  his  wife  should  receive  during  her  life,  if  she  did  not 
many;  but  if  she  did,  then  he  ordered  his  trustees  to  sell  so 
much  of  the  stock  as  would  produce  300L  and  pay  it  to  her  on 
her  marriage ;  the  remainder  was  to  become  part  of  the  readne  of 
his  estate  in  like  manner  as  if  she  did  not  many.  The  trustees 
invested  a  part  of  the  assets  in  the  purchase  of  l,092iL  navy  five 
per  cent  annuities,  yielding  the  annual  sum  of  5^L  12s.,  which 
was  annually  paid  to  the  testator^s  widow.  In  1822,  upon  the 
reduction  of  the  five  per  cent,  stock  the  sum  of  1,0922.  was  con- 
verted into  1,146/.  new  four  per  cents,  which  produced  only  4SL 
I2s.  per  annum.  The  residue  of  the  testator's  personal  estate  (if 
any)  had  been  transferred  to  the  residuary  legatee  who  died  in 
1810.  Upon  the  bill  of  the  widow  against  the  personal  repre- 
sentatives of  the  testator  and  of  the  residuary  l^^tee^  to  have 
the  54L  12s.  made  good,  either  out  of  the  general  estate  of  the 
testator,  or  by  sale  fi^om  time  to  time  of  a  competent  part  of  the 
stock,  the  question  was,  whether  the  bequest  was  (^  an  annuity 
or  of  the  income  of  a  sum  of  money  directed  to  be  set  apart 
"Sir  John  Leach,  V.  C,  was  of  opinion  that  the  former  was  the 
true  construction,  the  will  showing  that  it  was  the  testator's 
intention  to  secure  his  widow  a  yearly  income  of  54L  1 2s. ;  and 
he  decreed  that  the  widow  was  entided  to  have  the  differenoe 
made  up  to  her  by  sale  of  a  competent  part  of  the  stock ;  with 
liberty  to  apply  to  the  Court  from  time  to  time  for  the  same 
purpose. 

In  Gordon  v.  Bowden{o\  the  testator  charged  all  his  property 
with  l,500ii  a  year  to  his  wife  for  life.  The  executors  in  Calcutta 
invested  in  India  bonds  (producing  %l.  per  cent,  payable  at  six^ 
days)  as  much  money  as  would  produce  the  l,500il  a  year.  The 
company  subsequently  lowered  their  interest  to  62.  per  cent ;  and 


(n)  1  Buss.  370 ;    see  Kendall  v.  Myl.  &  K.  316 ;  Stamper  v.  Ptekenag^ 

RuueU,  3  Sim.  433 ;  Hodge  v.  Lewin,  9  Sim.  176. 

1  Beav.  431 ;   Suxdlow  v.  SwaUaw,  (o)  Mad.  &  Geld.  342. 
lb.  432,  note ;  ArundOl  y.AnmdeUy  1 
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the  question  was,  whetherthe  investment  by  the  executors  bound  Appropriation. 

the  annuitant,  so  as  to  dischai^  the  testator's  estate,  and  leave  its  effect  on  th^ 

her  to  sustain  the  loss  of  income  occasioned  by  the  reduction.  ^"'^^* 

Sir  John  Leach^  V.  C,  held  that  these  bonds,  not  being  in  their 

nature  a  permanent  fund,  could  only  be  considered  an  application 

of  part  oif  the  testator's  estate  by  way  of  security  for  the  annuity, 

and  not  as  a  discharge  of  that  estate ;  observing,  it  would  have 

been  a  different  question,  whether  executors  acting  in  this  respect, 

in  conformity  to  any  usage  in  Indioy  and  distributing  the  resi* 

duary  property,  would  be  personally  liable  for  the  deficiency  of 

an  annuity  by  the  fall  of  the  company's  interest. 

But  where  an  investment  in  the  funds  is  directed  of  a  legacy, 
and  the  trustee,  after  retainer  or  receipt  of  the  legacy,  fails  to 
invest  the  legacy  in  stock,  he  must  suffer  for  his  neglect ;  and 
in  case  of  increase  in  the  value  of  the  funds  in  which  the  legacy 
is  to  be  invested,  he  must  nevertheless  piu*chase  so  much  stock 
as  the  legacy  would  have  produced  at  the  period  of  retainer  or 
payment. 

Thus  in  the  case  of  ByrchaU  v.  Bradford  (j>\  an  executor  was 
constituted  a  trustee  as  to  a  legacy  of  1,200/,  He  accounted 
for  the  residuary  estate,  and  retained  the  amount  of  the  legacy. 
The  will  directed  it  to  be  invested  in  the  funds ;  and  the  question 
in  the  cause  was,  whether  the  cestid  que  trust  of  the  legalby  was 
now  entitled' to  claim  against  the  executor  as  much  stock  as  the 
1,200£  would  have  produced,  if  invested  at  the  time  of  the 
settlement  with  the  residuary  legatee.  The  stocks  bad  risen  ixx 
the  meantime,  and  the  executor  had  never  invented  the  legacy. 

Sir  John  Leach,  V.  C,  observed ;  **  Generally  speaking,  this 
Court  does  not  enter  into  the  consideration  whetlier  the  executor 
could  or  not  at  an  earlier  period  have  invested  a  stock  l^acy, 
but  directs  it  to  be  invested  by  its  decree.  But  in  this  particular 
case,  the  executor  was  in  the  situation  of  another  trustee,  to 
whom  a  legacy  is  paid  upon  trust  to  invest  it  His  retainer, 
after  accounting  for  the  residuary  estate,  is  equivalent  to  the 
payment  of  another  trustee.  If  the  cestui  que  trust  sustained  a 
loss  by  the  trustee  neglecting  his  duty  to  invest,  he  has  a  right 
to  chaiige  the  trustee  with  the  loss." 

In  this  case,  however,  it  was  suggested,  that  the  cestui  que  trusts, 
who  were  all  of  age,  had  consented  to  the  delay  of  investment, 
and  Sir  John  Leach,  V.  C,  directed  an  inquiry  as  to  that  fact. 


(/>)  Mad.  &  Geld.  13. 
VOL.  L  P  P  P 
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Appropriatiofu  Whiere  a  testator  directs  a  legacy  mbe  appropriated  wiQiiii  a 
Itieilectoiithe  certain  time  after  his  death,  and  the  legatee  dies  before  the  period 
'^^  of  appropriation,  he  ib  neyertheless  entitlea 

Thus  in  Cbudns  ▼.  Schroder  (q),  the  tefl[^|tor  directed  that 
l.OOOJL  should  be  invested  in  Govermnqnt  secvrities  at  the  end 
of  twelve  months  next  after  his  death  la  tbe  names  of  trustees, 
in  trust  for  his  daughter  for  life,  and  after  her  dea||^  to  dioide  the 
capital  among  all  her  children,  when  and  as  they  ^uld  respeo- 
tively  attain  twenty-one.  One  of  the  children  attained  that  age, 
but  died  within  the  twelve  months:  it  was  uiged  against  the  daim 
of  the  child's  representatives,  that  the  time  at  which  the  teatator 
had  directed  the  appropriation  was  aimexed  to  the  substance  of 
the  gift,  and  that  the  legatee?,  must  be  living  at  the  time  of 
payment  Sir  L.  ShadweU,  V.  C,  decided  otherwise,  that  tbe 
child  having  attained  twenty-one,  was  entitled,  notwithstanding 
its  death  before  the  time  of  payment. 

We  here  observe  that  when  once  the  ftmd  is  paid  into  Conit 
and  invested,  it  would  seem  the  l^iatee  will  be  entitled  only  to 
the  amount  of  the  dividends,  notwithstanding,  before  the  fimd 
was  invested  a  higher  rate  of  interest  was  payable  under  the 
wfll(r> 


(9)  4  Sim.  23. 

(r)  ii^nitoiiv.iJoUbiMW,  6Jiir.390. 


BMP  or   VOL.    1. 
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